Missouri  Attorney  General's  Opinions  - 1942 


Opinion 

Date 

Topic 

Summary 

1-42 

Feb  12 

OFFICERS. 

County  officers  in  counties  under  50,000  population  may  purchase  own 
supplies. 

1-42 

Mar  23 

SCHOOLS. 

SCHOOL  DISTRICTS. 

PARTITION  FENCES. 

Liability  of  public  school  districts  for  costs  of  partition  fences. 

1-42 

June  6 

TOWNSHIP 

ORGANIZATION. 

TRUSTEES. 

1.  Upon  refusal  and  failure  to  qualify  after  being  elected,  the  old  board 
shall  call  another  election.  2.  Old  trustees  shall  continue  to  perform  all 
duties  until  new  trustees  are  elected  and  qualified. 

1-42 

July  9 

ELECTIONS. 

Qualifications  of  judges  of  election. 

1-42 

Aug  20 

Hon.  George  Adams 

WITHDRAWN 

1-42 

Oct  1 

ELECTIONS. 

Application  of  absentee  voters  in  the  Armed  Forces  within  and  outside 
of  the  State,  and  when  such  votes  shall  be  placed  in  the  hands  of  the 

election  officials. 

1-42 

Oct  21 

ELECTIONS. 

Members  of  police  force  not  permitted  to  be  within  voters'  booths 
during  progress  of  election,  and  not  entitled  to  be  within  polling  places 
unless  requested  by  judges  of  election. 

2-42 

Dec  16 

STATE  PLANNING 

BOARD. 

Appropriation  for  board  limited  to  $10,000.00  for  any  biennium. 

3-42 

Feb  16 

Mr.  Richard  Arens 

WITHDRAWN 

3-42 

May  14 

ELEEMOSYNARY 

INSTITUTIONS. 

INSANE. 

Indigent  insane  must  be  resident  of  county  before  he  may  be  admitted 
as  a county  patient. 

3-42 

Dec  10 

CORONERS. 

Election  for  coroner  in  1942  unauthorized  and  void,  and  commission 

should  not  issue. 

4-42 

Feb  10 

STATE  FAIR. 

COMMISSIONER  OF 

AGRICULTURE. 

Commissioner  of  Agriculture  may  hold  essay  or  poster  contests  in 
schools  to  carry  out  purposes  of  the  State  Fair  Act. 

5-42 

Oct  22 

COUNTY  RATIONING 

BOARD. 

Member  of  the  legislature  may  serve  on  the  county  rationing  board. 

5-42 

Dec  28 

OFFICERS. 

CORONER. 

JUSTICE  OF  THE 

Coroner  and  justice  of  the  peace  may  hold  the  same  office. 

PEACE. 

6-42 

Jan  12 

STATE  TREASURER. 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLE 

FUNDS. 

State  treasurer's  duties  respecting  licenses  fees  on  motor  vehicles 
under  Section  5728,  R.  S.  Mo.  1939. 

6-42 

Feb  20 

COUNTY  COURTS. 

Taxes  levied  to  pay  off  the  indebtedness  incurred  to  build  a courthouse 
cannot  be  used  for  any  other  purpose. 

6-42 

June 

LIQUOR. 

When  appropriation  of  Treasurer  exhausted,  Liquor  Supervisor  may 

22 

BEER  STAMPS. 

purchase  stamps  out  of  his  printing  appropriation. 

6-42 

July  20 

ELECTIONS. 

County  clerk  furnishes  ballots.  Sheriff  posts  notice  of  election  on 
vacancy  of  member  of  the  legislature. 

7-42 

Aug  21 

SCHOOLS. 

Portion  of  district  cannot  be  annexed  to  city  district  unless  at  least 
thirty  (30)  children  remain  in  the  district. 

7-42 

Sept  18 

ELECTIONS. 

PRINTING  ABSENTEE 

BALLOTS. 

Clerks  may  have  absentee  ballots  printed  more  than  ten  days  prior  to 
election  day. 

9-42 

June 

30 

BLIND  PENSION. 

Interpretation  of  Section  9452,  R.  S.  Mo.  1942. 

10-42 

Jan  14 

STATE  PARK  BOARD. 

CONSERVATION 

COMMISSION. 

OFFICERS. 

The  Department  of  Conservation  and  State  Parks  are  two  separate  and 
distinct  departments.  Duties  of  the  director  of  State  Parks  as  provided 
under  Section  15329,  R.  S.  Mo.  1939. 

10-42 

Feb  4 

STATE  PARK  BOARD. 

The  State  Park  Board  may  repair  and  maintain  Arrow  Rock  State  Park 

tavern  under  certain  conditions. 

10-42 

Feb  27 

Mr.  1.  T.  Bode 

WITHDRAWN 

10-42 

May  13 

Hon.  John  0.  Bond 

WITHDRAWN 

10-42 

Sept  12 

Mr.  Paul  Boone 

WITHDRAWN 

11-42 

Mar  2 

MARRIAGES. 

Four  questions  in  regard  to  who  issues  the  license. 

11-42 

Apr  8 

Hon.  F.  M.  Brady 

WITHDRAWN 

11-42 

Apr  27 

MARRIAGES. 

Justice  of  the  peace  not  prohibited  from  soliciting  marriage 

ceremonies. 

11-42 

July  15 

COUNTY  COURTS. 

County  court  has  exclusive  control  over  motor  vehicles  owned  by 
county. 

11-42 

Aug  11 

Mr.  F.  M.  Brady 

WITHDRAWN 

11-42 

Oct  12 

TAXATION. 

Lands  assessed  for  taxation  under  a void  description  can  not  be 
corrected  in  a deed  by  the  Collector,  so  as  to  convey  good  title  to  the 

lands  intended  to  be  assessed  and  sold. 

11-42 

Nov  27 

COUNTY  COURTS. 

COURTHOUSE. 

County  courts  may  dispose  of  lands  acquired  for  courthouse,  if  same 
are  not  lands  acquired  and  needed  for  county  seat  purposes. 

12-42 

Feb  5 

INCOME  TAX, 

FEDERAL  ESTATE  TAX 

AND  INHERITANCE 

TAX. 

Contributions  made  to  Missouri  School  for  Blind  are  exempt  from 
income,  inheritance  and  federal  estate  taxes. 

12-42 

Feb  20 

COURTHOUSE. 

County  court  has  authority  to  provide  additional  courthouse  space,  but 
cannot  pledge  revenue  for  future  years. 

12-42 

Mar  3 

ELECTIONS. 

June  5,  1942,  is  the  last  day  to  file  declaration  of  candidacy. 

12-42 

Mar  6 

ELECTIONS. 

July  2,  1942,  is  the  last  day  for  filing  initiative  petitions. 

12-42 

Mar  17 

ELECTIONS. 

Hours  of  opening  and  closing  polls  in  1942  governed  by  War  Daylight 
Time;  in  cities  of  less  than  25,000  close  at  sunset  if  after  7 p.m. 

12-42 

Apr  1 

ELECTIONS. 

Stickers  must  be  placed  over  identifying  numbers  on  all  ballots. 

12-42 

Apr  20 

SECURITIES 

COMMISSION. 

Deposit  of  Fidelity  Investment  Association  not  subject  to  law  relative  to 
deposits  of  State  money. 

12-42 

Apr  22 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

County  court  not  authorized  to  pay  expenses  of  students  who  are  not 
sent  by  court  order. 

12-42 

Apr  22 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

Resident  defined. 

12-42 

Apr  27 

SCHOOLS. 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

Board  of  Managers  may  use  discretion  in  employing  teachers. 

12-42 

Apr  27 

ELECTIONS. 

Names  of  Appellate  judge  must  be  published.  Returns  of  result  of  vote 
on  retention  of  judges  and  initiative  questions  must  be  separate. 

12-42 

Apr  30 

PRINTING. 

(1)  Commission  may  adopt  rule  of  Supreme  Court  as  to  briefs,  where 
statute  and  rule  do  not  conflict;  (2)  may  take  bid  on  statutory  basis  of 
ems,  tokens  or  quire  on  composition  and  presswork  according  to 
method  employed  and  job  to  be  done;  (3)  may  require  contractor  to 
obtain  receipt  from  department  which  receives  printing;  (4)  on  binding, 
commission  may  cover  price  on  press  numbering  and  perforating  by 
percentage  discount  from  hand  schedules. 

12-42 

June  3 

ADMINISTRATION. 

PROBATE  COURTS. 

Personal  estate  of  non-resident  decedent  may  be  administered  by  the 

Probate  Court  in  which  the  estate  is  settled.  Probate  Courts  not 

required  to  turn  over  to  domiciliary  administrator  the  personal  estate 

of  a non-resident  decedent,  after  the  payment  of  all  debts,  if,  under 
the  circumstances,  such  distribution  may  be  best  accomplished  by 

administration  in  this  state. 

12-42 

June 

17 

Hon.  Dwight  H. 

Brown 

WITHDRAWN 

12-42 

June 

20 

ELECTIONS. 

PRIMARY. 

It  is  not  necessary  to  print  names  of  minor  party  candidates  on  primary 
election  poll  books,  tally  books  and  other  supplies:  Minor  parties 
having  failed  to  cast  more  than  5%  of  votes  at  last  election  for 

Governor. 

12-42 

July  2 

ELECTIONS. 

The  Act  of  1941  deprives  the  party  committee  from  filling  vacancies  on 
the  ballot  except  in  cases  where  the  nominee  dies  or  resigns.  - No 
write-ins  on  primary  ballot  except  for  committeeman  or 

committeewoman. 

12-42 

July  3 

ELECTIONS. 

Powers  and  duties  of  party  committee  in  filling  vacancies  after  the 
primary. 

12-42 

July  7 

ELECTIONS  - 

REPRESENTATIVES 

AND  SENATORS - 

UNEXPIRED  TERMS. 

Mode  of  electing  senators  and  representatives  for  unexpired  terms, 
and  mode  of  nominating  them. 

12-42 

July  10 

CONSTITUTIONAL 

AMENDMENT. 

Title  for  Old  Age  Pension  and  Aid  for  Dependent  Children. 

12-42 

July  10 

CONSTITUTIONAL 

AMENDMENT. 

Title  for  Unicameral  Legislature. 

12-42 

July  13 

ELECTIONS - 

REPRESENTATIVES 

AND  SENATORS - 

UNEXPIRED  TERMS. 

Mode  of  electing  senators  and  representatives  for  unexpired  terms, 
and  mode  of  nominating  them. 

12-42 

Aug  17 

INITIATIVE 

PETITIONS. 

Secretary  of  State  shall  allow  the  withdrawal  of  initiative  petitions 
when  requested  so  to  do  by  a representative  of  the  petitioners. 

12-42 

Sept  10 

ELECTIONS. 

The  official  judicial  ballot  shall  be  published  by  the  clerks  of  the  county 
courts  on  each  county  in  the  State  of  Missouri. 

12-42 

Sept  14 

ELECTIONS. 

Judicial  ballot  title;  Constitutional  Convention  ballot  title. 

12-42 

Sept  16 

ELECTIONS. 

ABSENTEE  BALLOTS. 

PERSONS  IN 

MILITARY  SERVICE. 

Persons  in  military  service  in  making  an  application  for  absentee  ballot 
are  not  required  to  reveal  their  location,  unit  or  rank. 

12-42 

Oct  7 

Hon.  Dwight  H. 

WITHDRAWN 

Brown 

12-42 

Nov  19 

ELECTIONS. 

CONSTITUTIONAL 

CONVENTION. 

BALLOTS. 

STICKERS. 

Stickers  should  be  placed  on  ballots  voted  for  delegates  to 

Constitutional  Convention. 

13-42 

Jan  2 

COUNTY 

SUPERINTENDENTS 

OF  SCHOOLS. 

Entitled  to  receive  additional  compensation  for  added  duties. 

13-42 

Feb  9 

BONDS. 

BOARD  OF  ELECTION 

COMMISSIONERS. 

COUNTY  COURTS. 

Governing  body  liable  for  payment  of  premiums  on  surety  bonds 
where  the  public  official  elects  to  give  surety  bond  and  the  public  body 
protected  consents  and  approves  same. 

13-42 

May  21 

COUNTY  CLERKS. 

FEES. 

County  Clerk  not  entitled  to  fee  for  filing  declaration  of  candidacy. 

13-42 

Sept  2 

SCHOOLS. 

Board  of  education  in  town,  city  and  consolidated  districts  does  not 
have  authority  to  accept  anything  but  cash  at  sale  of  school  property. 

13-42 

Oct  27 

PROBATION  AND 

PAROLE  OFFICERS. 

Exempted  from  "concealed  weapon"  statute. 

13-42 

Dec  22 

BOARD  OF 

PROBATION  AND 

PAROLE. 

Printing  must  be  done  in  accordance  with  Public  Printing  Act. 

15-42 

Mar  26 

ELECTIONS. 

Serial  number  on  ballot  must  be  covered  by  black  sticker. 

15-42 

Nov  17 

SCHOOLS. 

County  superintendent  is  a member  of  county  textbook  commission 
regardless  of  fact  that  he  may  have  been  employed  by  publisher  of 
school  books  prior  to  his  election. 

16-42 

Jan  19 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLES. 

Lessee  operating  motor  vehicle  properly  registered  in  the  State  of 

Texas  and  transporting  own  goods  and  wares  in  the  State  of  Missouri, 
in  operating  for  hire  does  not  come  within  the  purview  of  Public 

Service  Act  but  must  register  said  motor  vehicle  in  the  State  of 

Missouri. 

16-42 

Jan  22 

MOTOR  VEHICLES. 

Finder  of  numberless  automobile  tire  has  sufficient  ownership  to  have 
a special  number  assigned  by  the  Secretary  of  State. 

16-42 

May  14 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

TEACHER'S 

CONTRACT. 

Discussion  of  what  constitutes  teacher's  contract. 

16-42 

July  10 

ELECTIONS. 

STATE 

REPRESENTATIVES. 

In  re  election  to  fill  vacancy  in  office  of  State  representative. 

16-42 

Aug  6 

MISSOURI  SCHOOL 

FOR  THE  BLIND. 

Missouri  School  for  the  Blind  is  a part  of  the  free  public  school  system. 

16-42 

Aug  7 

SCHOOL  FOR  THE 

BLIND. 

Age  of  pupils  must  conform  to  limits  fixed  by  Section  1,  Article  11  of 

the  Constitution. 

16-42 

Sept  9 

RELIGIOUS 

CORPORATIONS. 

Pension  Board  of  the  Methodist  Episcopal  Church  is  not  a religious 
corporation. 

16-42 

Dec  12 

PROSECUTING 

ATTORNEY. 

Term  of  office  continues  until  successor  has  qualified. 

17-42 

Apr  30 

TAXATION. 

EXEMPTIONS. 

In  re  exemptions  of  American  Royal  Buildings,  American  Royal  Annex 
and  American  Royal  Parking  Lot. 

17-42 

Dec  28 

PROBATE  JUDGE. 

CLERK  OF  PROBATE 

COURT. 

Amount,  approval  and  place  of  signed  bond  of  ex  officio  clerk. 

18-42 

Jan  3 

HEDGE  FENCES. 

Form  of  Petition;  Form  of  Instruction  and  Form  of  Verdict,  to  be  used 
in  a proceeding  under  Section  8578  R.  S.  Missouri,  1939. 

18-42 

Jan  24 

STATUTES. 

COOPERATIVE 

COMPANIES. 

Section  14417  R.  S.  Missouri,  1939,  is  a special  statutes  in  character, 
and  having  been  enacted  subsequently  will  prevail  over  Section  8318  R. 
S.  Mo.,  '39. 

18-42 

Feb  16 

ADOPTION  LAWS. 

Discussion  of  Section  9611B,  enacted  by  61st  General  Assembly. 

18-42 

Apr  7 

TAXATION. 

ROAD  DISTRICT. 

SPECIAL  BENEFIT 

DISTRICTS. 

Commissioners  may  not  levy  tax  for  construction  and  maintenance  of 
roads  and  bridges. 

18-42 

May  4 

SCHOOLS. 

1.  Annexation  of  a district,  or  a part  thereof,  provided  for  in  Section 
10484  R.  S.  Mo.,  1939  is  a "special  election."  2.  Said  election  would  be 
valid  even  though  set  at  the  same  time  as  a regular  meeting  as  is 
provided  for  in  Section  10418  R.  S.  Mo.,  1939. 

18-42 

June  3 

CRIMINAL  COSTS. 

PROSECUTING 

ATTORNEYS. 

Prosecutor  not  entitled  to  fee  for  conviction  upon  a plea  for  guilty 
when  plea  was  set  aside  and  case  dismissed. 

18-42 

Dec  4 

SOLDIERS. 

Entitled  to  free  copies  of  public  records. 

19-42 

Jan  8 

TAXATION. 

COLLECTION. 

PARTIAL  PAYMENT 

Partial  payments  of  taxes  are  held  by  the  collector  as  a trustee  and 
such  taxes  belong  to  the  tax  payer  until  the  full  amount  of  the  taxes 
are  paid. 

OF  TAXES. 

19-42 

Apr  21 

HEALTH. 

Regulation  made  by  Board  of  Curators  of  University  of  Missouri, 
requiring  all  students  to  submit  to  vaccination  to  prevent  smallpox  and 
their  failure  so  to  do  constituting  grounds  for  exclusion  from  the 
University,  is  a reasonable  regulation  and  can  be  made  and  enforced 
by  such  Board  of  Curators. 

19-42 

Aug  25 

SPECIAL  ROAD 

DISTRICTS. 

May  contribute  to  construction  of  road  within  15  miles  of  the  district 
limits  regardless  of  county  lines.  County  courts  may  not  contribute  to 

construction  of  roads  outside  of  its  own  limits. 

19-42 

Dec  16 

BONDS. 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME 

REGULATIONS. 

Conservation  Commission  authorized  to  furnish  surety  bonds  to  cover 
distribution  agents  in  the  sale  of  hunting  and  fishing  permits. 

20-42 

Jan  15 

OFFICE  OF  DEPUTY 

COUNTY  CLERK. 

LEGISLATORS. 

Members  of  the  General  Assembly  may  not  be  appointed  Deputy 

County  Clerk  during  the  term  for  which  he  is  elected  to  the  General 
Assembly. 

20-42 

Jan  19 

SCHOOLS. 

The  Board  of  directors  of  a common  school  district  can  legally  bind 
their  successors  on  warrants  drawn  on  the  proper  funds  provided  said 
warrants  are  valid  and  legal. 

20-42 

Feb  6 

ROADS  AND  BRIDGES. 

PURCHASING 

MACHINERY. 

Commissioners  of  special  road  districts  may  purchase  road  machinery 
with  bond  funds  issued  for  the  purpose  of  constructing,  repairing  and 
maintaining  bridges  and  roads. 

20-42 

Mar  10 

TAXATION. 

1.  Redemption,  after  two  years,  from  a certificate  issued  in  1938,  is 
passed  upon  by  a former  opinion.  2.  Interest  at  the  rate  designated  by 

a collector  in  a certificate  of  title  shall  run  from  the  date  of  issuance  of 

such  certificate  for  a period  of  two  years  and  six  months  thereafter. 

20-42 

Mar  24 

TAXATION. 

SPECIAL  LEVY 

ORDERED  BY  THE 

CIRCUIT  COURT. 

Special  levy  of  taxes  ordered  by  the  Circuit  Court  Judge  are  subject  to 
the  limitation  prescribed  by  the  constitution. 

20-42 

Apr  15 

FEES. 

Expense  of  extradition  paid  only  by  the  State. 

20-42 

Apr  17 

SCHOOLS. 

Consolidated  district  may  change  location  without  the  vote  of 
taxpayers. 

20-42 

May  6 

Hon.  W.  W.  Crockett 

WITHDRAWN 

20-42 

May  11 

MOTOR  VEHICLES. 

PUBLIC  SERVICE 

COMMISSION. 

Employee  of  Fort  Leonard  Wood  transporting  other  certain  employees 

to  the  Fort  is  not  a "motor  carrier"  or  "contact  hauler." 

20-42 

Sept  22 

SCHOOLS. 

Four  questions  regarding  elections  under  Section  10484,  R.  S.  Mo. 

1939. 

20-42 

Sept  23 

CRIPPLED  CHILDREN 

SERVICE. 

(1)  Salaries  of  the  employees  under  the  Crippled  Children  Service  shall 
be  paid  from  the  appropriations  for  such  service  and  not  from  the 
appropriations  for  the  Confederate  Home;  (2)  Transportation  may  be 
furnished  for  crippled  children  and  their  nurses  under  the  Crippled 
Children  Service  appropriation  but  not  by  the  Confederate  Soldiers' 
appropriation. 

20-42 

Nov  27 

SCHOOLS. 

School  property  may  be  disposed  of  if  no  longer  required  for  school 

purposes. 

21-42 

Feb  6 

TAXATION. 

SALES  TAX. 

The  sales  tax  should  be  collected  on  tangible  personal  property  sold  to 
the  county  court  if  the  seller  is  engaged  in  the  business  of  selling  such 
property. 

21-42 

Mar  2 

TAXATION. 

MOTOR  VEHICLE 

FUEL  TAX. 

COUNTIES. 

Counties  which  purchase  motor  fuel  or  diesel  fuel  are  required  to  pay 
the  tax  imposed  by  H.B.  516  Laws  of  Missouri  1941  page  448. 

21-42 

Mar  19 

OFFICERS. 

County  collector  liable  for  loss  in  burglary  or  holdup. 

21-42 

May  19 

COUNTY  COURTS. 

PUBLIC  OFFICERS. 

1.  Can  reduce  rate  of  interest  below  6%  by  order  on  protested 
warrants  for  accounts  accruing  after  order.  2.  Cannot  agree  to  less 
than  6%  on  protested  salary  warrant. 

21-42 

May  26 

Mr.  George  0.  Dalton 

WITHDRAWN 

21-42 

June 

15 

LOTTERIES. 

Prizes  and  theater  schemes  in  connection  therewith. 

21-42 

Oct  20 

TAXATION. 

LEVY. 

Additional  levy  authorized  by  voters  of  special  road  district  is  effective 
for  one  year. 

21-42 

Nov  9 

TAXATION. 

Surplus  from  sale  of  lands  in  foreclosure  of  delinquent  tax  lien  must  be 
paid  to  person  entitled  thereto.  In  case  of  doubt  or  dispute,  such 
surplus  must  be  paid  into  county  treasury  for  benefit  of  person 

entitled  thereto. 

22-42 

July  13 

CORONER'S  INQUEST. 

Body  of  person  killed  on  railroad  right  of  way  should  be  removed  and 
some  representative  of  railroad  left  with  remains  until  coroner  arrives. 

23-42 

Jan  5 

STATE  BARBER 

BOARD. 

Rules  and  regulations  requiring  barber  lather  brushes  to  be  replaced 
with  mechanical  appliances  in  cities  over  20,000  are  reasonable  if  a 
necessity  exists  to  safeguard  public  health. 

24-42 

Feb  12 

BOARD  OF 

PHARMACY. 

The  Governor  and  Attorney-General,  when  reviewing  decision  of  Board, 
must  affirm  or  overrule  in  toto,  cannot  modify. 

24-42 

Feb  19 

GOVERNOR. 

DEFICIENCY 

APPROPRIATION. 

Agreement  of  the  Governor  to  sign  a deficiency  appropriation  violates 
certain  provisions  of  the  Constitution  and  Statutes. 

24-42 

Mar  9 

BOARD  OF  ELECTION 

COMMISSIONERS. 

When  term  of  office  expires. 

24-42 

Mar  28 

GRAND  JURY. 

Notes  taken  before  grand  jury  cannot  be  furnished  to  Attorney  General 
of  the  United  States  or  anyone  other  than  the  prosecuting  officer  of 
the  county. 

24-42 

Apr  20 

DEFENSE  AREAS. 

CONSTITUTIONALITY 

OF  ACT. 

Act  providing  for  formation  of  defense  areas  and  setting  up  therein 
public  service  districts  is  constitutional. 

24-42 

May  11 

ATTORNEY-GENERAL. 

The  Attorney-General  is  to  furnish  legal  assistance  to  the  prosecuting 
attorney  and  circuit  attorneys  in  preliminary  examinations  in  criminal 
cases  when  so  ordered  and  directed  by  the  Governor. 

24-42 

May  20 

MOTOR  VEHICLES. 

Section  8483(c)  R.  S.  Mo.  1939,  authorizing  the  issuance  of  overweight 
permits,  was  not  repealed  by  implication  in  the  enactment  of  Section 
8406,  R.  S.  Mo.  1939. 

24-42 

May  29 

MOTOR  VEHICLES. 

The  Motor  Vehicle  Commissioner  and  the  State  Highway  Commission 
have  authority  to  issue  oversize  and  overweight  permits,  but  said 
permits  are  special  and  may  only  be  issued  to  each  vehicle. 

24-42 

June  2 

MOTOR  VEHICLES. 

Size  and  kind  of  plates  to  be  used  for  1943  in  view  of  the  Orders  of  the 

War  Production  Board. 

24-42 

June  8 

Hon.  Forrest  C. 

Donnell 

WITHDRAWN 

24-42 

June  9 

MOTOR  VEHICLES. 

Federal  war  regulations  suspend  State  Weight  Laws  where  conflicting. 

24-42 

June 

STATE  BUILDING 

May  appropriate  money  from  funds  on  hand  to  investigate  physical 
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COMMISSION. 

defects  in  buildings  and  to  estimate  cost  of  repairs,  but  cannot  expend 
funds  to  determine  personal  responsibility  for  defects. 

24-42 

July  9 

GOVERNOR. 

Writs  directing  election  to  fill  vacancies  in  the  House  of  Representative 
caused  by  resignation  of  a Representative  from  St.  Louis  City,  Missouri, 
should  be  directed  to  the  Board  of  Election  Commissioners  of  the  City 
of  St.  Louis,  Missouri. 

24-42 

July  10 

ELECTIONS. 

In  re  terms  of  senators  elected  to  fill  vacancies  caused  by  resignation 

of  State  Senators. 

24-42 

July  17 

NAVAL  MILITIA. 

Interpretation  of  Section  15093,  R.  S.  Mo.  1939.  Method  of  electing 
commander,  or  captain  commanding  naval  militia. 

24-42 

Aug  7 

Hon.  Forrest  C. 

WITHDRAWN 

Donnell 

24-42 

Aug  13 

OFFICERS. 

Common  Law  powers  of  statutory  officers. 

24-42 

Aug  14 

TAXATION. 

GOVERNMENT 

INSTRUMENTALITIES. 

Buildings,  structures,  furniture  and  equipment  at  Weldon  Spring 
Ordnance  Works  are  exempt  from  taxation. 

24-42 

Aug  18 

INSURANCE. 

ARROW  ROCK 

TAVERN. 

Construing  an  act  of  the  General  Assembly  and  appearing  at  page  107, 
Laws  of  Missouri,  1923,  pertaining  to  Arrow  Rock  Tavern. 

24-42 

Sept  11 

GOVERNOR. 

APPROPRIATIONS. 

LEGISLATURE. 

Neither  regular  general  assembly  or  specially  called  general  assembly 
can  pass  deficiency  appropriation. 

24-42 

Sept  15 

FEDERAL  SOLDIERS' 

HOME  AT  ST.  JAMES, 

MISSOURI. 

It  is  not  necessary  for  a soldier  or  sailor  to  have  actually  served  in  a war 
to  be  entitled  to  admission  to  the  Federal  Soldiers'  Home  at  St.  James, 

Missouri. 

24-42 

Sept  21 

CANNONS. 

State  of  Missouri  has  title  to  German  cannons  on  Capitol  grounds 
captured  in  first  World  War. 

24-42 

Oct  12 

TAXATION. 

DATE  TAX  LIEN 

BECOMES  EFFECTIVE. 

Lien  for  taxes  is  created  on  assessment  date.  Such  lien  is  not 

extinguished  by  passing  title  to  tax  exempt  body. 

24-42 

Oct  17 

ELECTIONS. 

SPECIAL,  FOR  STATE 

REPRESENTATIVES 

AND  SENATOR. 

Governor  can  set  election  dates  in  election  writs  and  cannot  amend  or 

supplement  them.  If  sheriffs  change  dates  set,  an  irregularity  is 
created,  but  House  of  Representatives  and  Senate  respectively  may 

affirm  results  of  elections. 

24-42 

Oct  31 

APPROPRIATIONS. 

STATE  BUILDING 

COMMISSION. 

Appropriations  may  be  made  to  this  Commission. 

24-42 

Nov  10 

GOVERNOR. 

OFFICERS. 

RECESS 

APPOINTMENTS. 

The  governor  must  submit  recess  appointments  for  confirmation  to  the 
senate  of  the  61st  General  Assembly  in  special  session. 

24-42 

Nov  18 

PROBATE  JUDGE. 

Governor  should  issue  commission  to  person  elected  to  fill  unexpired 

term. 

24-42 

Dec  14 

APPROPRIATIONS. 

EXTRADITION  OF 

FUGITIVES. 

Governor's  appropriation  to  enforce  the  laws  may  be  used  to  pay 
expense  of  extraditing  criminals. 

24-42 

Dec  15 

APPROPRIATIONS. 

GRAIN  AND 

Funds  appropriated  in  1941  to  the  Executive  Department  may  not  be 
used  to  pay  operating  expenses  of  Grain  and  Warehouse  Department. 

WAREHOUSE 

DEPARTMENT. 

EXECUTIVE 

DEPARTMENT. 

24-42 

Dec  19 

APPROPRIATION. 

GOVERNOR. 

JUDICIAL 

COMMISSION. 

Governor  cannot  use  funds  appropriated  in  H.  B.  571  Laws  of  Mo. 

1941,  page  125  D.  Operation,  for  payment  of  Judicial  Commission's 

expenses. 

24-42 

Dec  19 

COUNTY  ASSESSOR. 

Induction  into  the  army  under  Selective  Service  Act  does  not  create  a 

vacancy. 

24-42 

Dec  23 

SCHOOLS. 

APPROPRIATIONS. 

Free  public  school  fund  cannot  be  appropriated  to  pay  the  cost  of 
paying  tax  bills. 

25-42 

Jan  14 

SCHOOLS. 

County  court  cannot  invest  school  funds  in  United  States  securities. 

25-42 

Feb  19 

AGRICULTURE. 

DAIRY  REGULATIONS. 

Dairy  regulations  promulgated  by  Commissioner  of  Agriculture. 

25-42 

June 

25 

ELECTIONS. 

In  re  residence  of  persons  employed  in  service  - civil  or  military. 

26-42 

Jan  16 

DEPARTMENT  OF 

AGRICULTURE. 

STATE  VETERINARIAN 

APPROPRIATIONS. 

The  State  Veterinarian  may  expend  available  funds  out  of  the 
appropriation  to  his  department  for  the  purpose  of  enforcing  the 
provisions  of  the  law  relating  to  the  disposal  of  diseased  animals  and 

carcasses  of  same. 

26-42 

Apr  18 

NOTICE  OF 

ADMINISTRATOR  OF 

FINAL  SETTLEMENT 

IN  PROBATE  COURT. 

In  a county  of  under  600,000  population  a notice  of  final  settlement 
published  in  a weekly  newspaper  for  four  consecutive  weeks  prior  to 
time  of  making  final  settlement  is  sufficient. 

26-42 

June 

17 

ELECTIONS. 

ABSENTEE  BALLOTS, 

APPLICATION  FOR. 

Officers  authorized  to  administer  affidavit  for  absentee  ballot. 

26-42 

June 

24 

PENAL  INSTITUTIONS. 

PAROLES. 

Period  provided  by  3/4ths  law  runs  only  while  convict  in  prison.  Where 
power  reserved  parole  may  be  revoked  for  any  reason  deemed 
sufficient  by  Governor.  Where  convict  deprived  of  3/4ths  benefits,  and 
paroled,  his  parole  may  be  revoked,  and  convict  required  to  serve  full 

terms. 

26-42 

July  8 

PARDONS  AND 

PAROLES. 

Parole  violated  during  its  term,  may  be  revoked  after  end  of  such  term, 
regardless  when  sentence  would  have  expired. 

27-42 

June  2 

BINDWEED. 

Section  14264  Laws  of  Missouri  1941  survey  is  so  indefinite  that  it  is 

unenforceable. 

27-42 

June  2 

CRIMINAL  COSTS. 

On  plea  of  guilty  to  a felony  and  parole  after  sentence  State  is  liable 

for  costs. 

28-42 

Jan  21 

OFFICERS. 

Trustee  of  county  hospital  subject  to  ouster,  criminal  prosecution,  and 
civil  suit  for  illegal  purchase  of  supplies. 

28-42 

Feb  9 

COUNTIES. 

May  purchase  road  machinery  out  of  any  surplus  in  Class  5. 

28-42 

Apr  29 

PURCHASING  AGENT. 

Purchasing  Agent  is  not  permitted  under  the  statutes  to  take  out 
insurance  policies  on  any  of  the  State  institutions. 

28-42 

Apr  29 

STATE  PURCHASING 

AGENT. 

Station  wagon  is  a passenger  car  and  cost  cannot  exceed  $900.00. 

28-42 

June 

18 

COMMISSIONER  OF 

PUBLIC  PRINTING. 

Not  required  to  furnish  blank  paper  to  any  departments. 

28-42 

Aug  17 

STATE  PURCHASING 

AGENT. 

Permitted  to  purchase  coal  other  than  that  mined  in  Missouri  for  use 
by  State  Social  Security  Commission. 

28-42 

Aug  31 

PURCHASING  AGENT. 

Purchasing  agent  may  enter  into  contract,  the  terms  of  which  are 

carried  into  the  next  biennium. 

28-42 

Oct  1 

COUNTY  COURTS. 

Whenever  two  judges  of  a County  Court  concur  in  the  payment  of  a 
claim  against  the  County,  it  is  the  duty  of  the  Presiding  Judge  of  said 
Court  to  sign  the  warrant  for  the  payment  of  said  claim. 

29-42 

Jan  24 

CRIMINAL  LAW. 

Postdated  check  on  bank  in  which  there  is  no  account;  cannot  be 
prosecuted  under  Section  4694,  R.  S.  1939,  without  other 
misrepresentations. 

29-42 

Feb  24 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Trustee  buying  property  to  protect  taxes  is  not  required  to  have  license 

from  Commission. 

31-42 

Jan  2 

Hon.  J.  Arthur  Francis 

WITHDRAWN 

31-42 

Apr  3 

SCHOOLS. 

Vacancy  occurring  in  a town  or  city  school  board  should  be  filled  at  the 
next  annual  school  election,  regardless  of  when  the  vacancy  occurs. 

31-42 

July  11 

COUNTY  OFFICERS. 

DEPUTY  ASSESSOR. 

ROAD  OVERSEER. 

Deputy  assessor  may  also  hold  the  position  of  road  overseer. 

31-42 

Aug  17 

OFFICERS. 

COUNTY  CLERKS. 

Deputy  County  Clerk  may  attest  county  warrants. 

31-42 

Nov  17 

COUNTY  TREASURER. 

OFFICERS. 

BONDS. 

County  court  can  refuse  to  accept  a surety  bond  from  a county 

treasurer. 

31-42 

Dec  29 

CIRCUIT  CLERK. 

Deputies  for  circuit  clerks,  who  are  ex  officio  recorders  of  deeds  should 

RECORDERS  OF 

DEEDS. 

be  approved  by  judge  or  judges  of  the  circuit  court. 

32-42 

Apr  9 

Hon.  J.  R.  Garrison 

WITHDRAWN 

32-42 

Apr  23 

SCHOOLS. 

School  board  cannot  use  surplus  to  purchase  defense  bonds. 

32-42 

Dec  30 

MUNICIPAL 

CORPORATIONS. 

MARSHAL. 

VACANCY. 

Marshal  of  City  of  the  third  class  does  not  forfeit  office  by  being 
drafted  into  the  Army. 

32-42 

Dec  31 

TAXATION. 

MERCHANTS  TAX. 

Co-operative  stores  are  subject  to  taxation  as  merchants. 

33-42 

Jan  3 

MOTOR  VEHICLES. 

Rules  governing  right  of  way,  election  of  stop  signs  and  failure  to 
observe  same  and  speed  permitted  on  highways  of  the  State. 

33-42 

Mar  17 

OFFICERS. 

VACANCY. 

Conviction  in  Federal  Court  does  not  create  vacancy.  Service  can  be 
had  on  officer  at  usual  place  of  abode. 

33-42 

June 

ANIMALS. 

An  attempt  to  administer  a lethal  dose  of  poison  to  a dog  is  a 
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CRIMES. 

misdemeanor. 

33-42 

July  10 

BOARD  OF 

EQUALIZATION. 

Deputy  Surveyor  in  Jackson  County  is  not  entitled  to  sit  as  a member  of 
the  Board  of  Equalization  in  absence  of  surveyor  and  is  not  entitled  to 
per  diem  compensation. 

33-42 

Dec  30 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLES. 

Association  hauling  for  hire  furniture  of  its  members  subject  to  Public 

Service  Act. 

34-42 

Jan  29 

TOWNSHIP 

WARRANTS. 

Township  warrants  cannot  be  used  to  pay  township  taxes,  even  if  for 
the  same  year. 

34-42 

June  2 

CRIMINAL 

PROCEDURE. 

Approved  form  of  information  on  Section  4694  R.  S.  Missouri,  1939,  in 

reference  to  "no  funds"  check. 

34-42 

July  9 

HIGHWAYS. 

(1)  State  or  County  does  not  hold  fee  simple  title  to  lands  conveyed  for 
highway  purposes.  (2)  Abandoned  highways  revert  to  abutting 

landowners. 

34-42 

Sept  10 

RECORDERS  OF 

DEEDS. 

It  is  discretionary  with  recorder  whether  deputy  shall  perform  his 
duties  in  office  of  recorder  to  the  exclusion  of  some  other  designated 
place  in  county. 

34-42 

Oct  21 

CORONERS. 

INQUESTS. 

Powers  and  duties  of  coroners  and  other  officers  in  relation  to 

inquests. 

34-42 

Dec  30 

NEWSPAPERS. 

PUBLICATIONS. 

Weekly  publications  of  legals  should  be  published  on  the  same  day  of 
each  week  during  the  period  of  publication. 

35-42 

Jan  5 

Dead  animal  disposal. 

35-42 

Jan  16 

ROADS  AND  BRIDGES. 

TOWNSHIP 

ORGANIZATION. 

TAXATION. 

SPECIAL  ROAD 

DISTRICTS. 

Properties  in  special  road  districts  in  counties  under  township 
organization  are  liable  for  taxes  assessed  and  levied  to  pay  such  bonds, 
provided  such  special  road  districts  did  not  have  bond  obligations  at 
the  time  the  Township  bond  obligation  is  incurred. 

35-42 

Jan  22 

CORPORATIONS. 

FOREIGN  INSURANCE. 

Upon  statutory  conformance,  a foreign  insurance  company  becomes  an 
inhabitant  of  the  state  of  Missouri  and  may  invoke  the  use  of  Sec. 

8488  R.  S.  Mo.,  '39. 

35-42 

Feb  5 

COUNTY  SURVEYOR. 

Should  budget  his  compensation  and  expenses  as  ex-officio  county 
highway  engineer  under  Class  4 - to  be  paid  out  of  the  general 

revenue. 

35-42 

May  1 

MOTOR  VEHICLES. 

OPERATORS. 

LICENSING. 

(1)  Nonresident  operator  must  secure  registered  operator's  license 
when  operating  car  belonging  to  some  other  person  in  the  course  of  or 
incidental  to  his  employment,  but  does  not  have  to  secure  driver's 
license.  (2)  Nonresident  who  merely  operates  motor  vehicle  and  who 
possesses  driver's  license  in  home  state  does  not  have  to  secure 
driver's  license  to  operate  in  Missouri. 

35-42 

Aug  12 

SOLDIERS'  BONUS 

ACT. 

Interpretation  of  Sec.  9012c,  of  Chapter  51,  Article  9,  Missouri  Statutes 
Annotated,  page  6313. 

35-42 

Sept  18 

TAXATION  AND 

REVENUE. 

Collector  must  advertise  and  sell  realty  for  all  unpaid  delinquent  taxes 
due  thereon  for  all  years  prior  and  subsequent  to  the  years  for  which  a 
certificate  of  sale  was  issued  and  which  are  not  barred  by  the  statute 

of  limitations. 

35-42 

Nov  6 

ESCHEAT  FUND. 

Appropriation  bill  not  necessary  to  allow  moneys  in  hands  of  State 
Treasurer,  to  the  credit  of  "escheat  fund",  to  be  withdrawn  for  the 
purpose  of  investment. 

35-42 

Dec  8 

NEPOTISM. 

Great  nephew  is  within  fourth  degree. 

37-42 

Feb  10 

TAXATION. 

COLLECTING 

MERCHANTS  AND 

MANUFACTURING 

TAX. 

Collector  must  bring  suit  on  merchants  and  manufacturing  bond  before 

he  can  obtain  credit  for  tax. 

37-42 

Feb  13 

COUNTY  COURTS. 

County  court  does  not  have  authority  to  expend  money  out  of  Class  6 
for  road  and  bridges  in  a special  road  district. 

37-42 

Feb  20 

PROBATE  JUDGE. 

FEES. 

May  charge  10C  for  each  one  hundred  words  or  figures  in  furnishing 
copies  of  order  granting  letters  or  refusing  to  grant  letters,  and  50C  for 

certificate  and  seal. 

37-42 

Mar  18 

BANKS  AND 

BANKING. 

LOANS. 

Interpretation  of  term  "actual  market  value"  in  Subsection  (c), 

Paragraph  4,  Section  7952,  R.  S.  Mo.  1939,  as  amended  by  Laws  of 
Missouri,  1941,  page  679. 

37-42 

Mar  24 

BANKS  & BANKING. 

LOANS. 

TRUST  COMPANIES. 

Whiskey  is  a manufactured  or  processed  derivative  of  agricultural 
products  within  meaning  of  paragraph  (4),  subsection  (c),  Section 

8032,  Laws  of  Mo.  1941. 

37-42 

Apr  17 

SMALL  LOAN  LAW. 

BANKS  AND 

BANKING. 

Small  Loan  Companies  domiciled  in  another  state  may  not  have 
appraisers  or  agents  in  this  state  to  solicit  small  loans  in  this  state 

without  a license. 

37-42 

May  9 

BANKS  AND 

BANKING. 

MUNICIPAL 

CORPORATIONS. 

BONDS. 

Savings  banks  may  not  invest  in  municipal  bonds  when  the  bonded 
debt  of  the  city  exceeds  5%,  under  Sec.  8102,  1939. 

37-42 

May  21 

COUNTY  COURTS. 

Mortgage  for  county  sinking  funds  must  convey  title  in  fee  simple. 

37-42 

May  27 

BANKS  AND 

BANKING. 

Banks  must  retain  original  deposit  tickets  and  ledger  sheets,  and 
photographs  of  same  are  not  sufficient  under  Sec.  7987,  R.  S.  Mo. 

1939. 

37-42 

July  6 

PENAL  INSTITUTIONS. 

Costs  of  discharge  and  transportation  of  parolees  to  place  of 

conviction. 

37-42 

Sept  30 

Hon.  Leo  J.  Harned 

WITHDRAWN 

37-42 

Oct  16 

ROADS  AND  BRIDGES. 

Road  overseers  in  counties  under  township  organization  operate  under 
the  provisions  of  Sections  8819  and  8820  Revised  Statutes  of  Missouri, 
1939,  and  not  under  the  provisions  of  Section  8525  thereof. 

37-42 

Oct  26 

SCHOOLS. 

Approval  of  substitute  bus  driver  is  within  provisions  of  anti-nepotism 
law;  clerk  of  common  school  district  cannot  be  removed  without  cause 
and  without  a hearing. 

37-42 

Nov  19 

ELECTIONS. 

Votes  shown  by  tally  sheets  should  be  counted  rather  than  those 
shown  by  certificates  of  judges  and  clerks,  where  there  is  a 
discrepancy,  but  when  canvassers  have  once  tabulated  the  votes  and 
said  tabulation  has  been  certified  in  to  proper  authorities,  canvassers 
cannot  retabulate  the  votes,  nor  can  the  county  clerk  certify  either  an 

amended  or  new  abstract  of  votes. 

37-42 

Nov  30 

SCHOOL  FUND 

MORTGAGE. 

Personal  taxes  of  mortgagor  cannot  be  deducted  from  surplus 
proceeds  of  foreclosure  sale. 

38-42 

Jan  15 

CONSERVATION 

Construction  of  regulation  #37  - (k)  pertaining  to  resident  State 

COMMISSION. 

STATUTORY 

CONSTRUCTION. 

Wholesale  Dealer's  Permit. 

38-42 

Feb  20 

CANCER 

COMMISSION. 

Has  no  authority  to  convey  right-of-way  for  street. 

38-42 

Mar  2 

COUNTY  AND 

SPECIAL  ROAD 

DISTRICTS. 

Who  shall  pay  special  road  districts'  part  of  publishing  county  financial 

statement. 

38-42 

Mar  3 

CANCER  HOSPITAL. 

STATE  CANCER 

COMMISSION. 

Cancer  Commission  is  not  liable  for  damages  in  tort  nor  can  it  pay  for 
damages  occasioned  by  the  negligence  of  one  of  its  employees. 

38-42 

Apr  4 

BURIAL  ASSOCIATION. 

Mayes  Burial  Association  Plan  is  a plan  for  insurance  business  and  not  a 
non-profit  benevolent  society. 

38-42 

Apr  21 

PUBLIC  SERVICE 

COMMISSION. 

MOTOR  VEHICLES. 

Under  Section  5728,  R.  S.  Missouri  1939,  the  annual  license  issued  by 

the  Commission  must  be  attached  to  said  motor  vehicle. 

38-42 

Apr  30 

STATE  CANCER 

HOSPITAL. 

Inmate  in  other  State  Institution  becoming  infected  with  cancer,  must 
be  returned  to  county  of  his  legal  residence  in  order  that  county  court 
may  comply  with  Section  15149  R.  S.  Missouri,  1939. 

38-42 

Oct  13 

SCHOOLS. 

SCHOOL  LOANS. 

Duties  of  county  courts  in  arriving  at  valuation  of  lands  upon  which  a 

school  loan  is  made. 

38-42 

Oct  16 

OPTOMETRIST. 

FEES. 

Members  in  armed  forces  of  the  United  States  government  are  not 
required  to  pay  renewal  fees. 

38-42 

Nov  24 

COUNTY  COURT  AND 

COUNTY 

DEPOSITARIES. 

County  funds  can  only  be  placed  in  a legally  designated  and  qualified 
county  depositary. 

39-42 

June 

12 

INTOXICATING 

LIQUORS. 

Army  Post  Exchanges  and  C.C.C.  camps'  canteens  not  liable  for 
"gallonage"  on  intoxicating  liquors  and  non-intoxicating  beer,  as  it  is 

collectible  from  manufacturer  or  first  vendor. 

39-42 

June 

25 

TAXATION. 

Merchant's  and  manufacturer's  tax  against  frozen  goods. 

39-42 

Dec  23 

INTOXICATING 

LIQUOR. 

Licensee  may  employ  agent  to  conduct  his  business. 

40-42 

Feb  4 

Hon.  Wilson  D.  Hill 

WITHDRAWN 

40-42 

Feb  17 

ELECTIONS. 

BOARD  OF  ELECTION 

COMMISSIONERS. 

Certificates  of  nomination  filed  with  Board  of  Election  Commissioners. 

40-42 

Feb  27 

LOTTERIES. 

The  sales  plan  for  defense  stamps  and  bonds  is  a lottery. 

40-42 

Apr  16 

TAXATION. 

COUNTY  CLERK. 

Duties  of  county  clerk  in  relation  to  equalization  of  assessment  by 
county  Board  of  Equalization,  State  Board  of  Equalization  and  State  Tax 

Commission. 

40-42 

Oct  7 

ROADS  AND  BRIDGES. 

(1)  Commissioner  cannot  appoint  his  brother  to  work  as  laborer  on  the 
roads;  (2)  it  is  against  public  policy  to  sell  supplies  to  his 
(Commissioner's)  road  district;  and  (3)  city  attorney  of  city  in  special 
road  district  may  charge  for  legal  services  rendered  special  road 

district. 

41-42 

Jan  16 

COUNTY  TREASURER. 

VACANCY. 

Person  filling  vacancy  in  office  of  County  Treasurer  is  not  entitled  to 
receive  increase  in  compensation  during  the  term  of  office. 

41-42 

Jan  20 

Hon.  Walter  C. 

Hotaling 

WITHDRAWN 

41-42 

Feb  3 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Several  questions  on  the  granting  of  a license. 

41-42 

Feb  17 

TAXATION. 

TRUSTEES  SALE 

DISTRIBUTION  OF 

PROCEEDS  OF  SALE. 

Trustee  appointed  under  the  provision  of  Sec.  11131  R.  S.  Mo.,  1939, 
may  sell  such  lands  with  approval  of  county  court.  Purchase  price,  after 
payment  of  costs  therefrom  is  apportioned  by  the  county  court  as  per 

the  collector's  deed  and  turned  over  to  collector  for  distribution. 

41-42 

Feb  25 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Four  questions  on  application,  suspension  and  revocation. 

41-42 

Feb  26 

COUNTY  ROADS  AND 

BRIDGES  MACHINERY. 

County  Court  is  not  authorized  to  purchase  road  machinery  to  be 
leased  to  townships  or  special  road  districts,  or  other  municipal 

subdivisions. 

41-42 

Mar  6 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Two  corporations  must  obtain  two  licenses,  but  salesmen  should  only 

obtain  one  license. 

41-42 

Mar  6 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Owners  dealing  in  their  own  real  estate  not  required  to  have  license. 

41-42 

Mar  19 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Alien  may  obtain  license. 

41-42 

Apr  15 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Question  of  division  of  commissions. 

41-42 

Apr  15 

MISSOURI  REAL 

ESTATE  COMMISSION 

ACT. 

1.  Salesman's  license  cost  cannot  be  transferred  to  broker's  license.  2. 

Commission  is  bound  by  decision  of  court. 

41-42 

Apr  16 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Seven  questions. 

41-42 

Apr  23 

TAXATION  AND 

REVENUE. 

SOLDIERS  AND 

SAILORS  DELINQUENT 

TAXES. 

Penalty  and  interest  on  delinquent  taxes  of  persons  in  Military  Services. 

41-42 

May  15 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Agent  who  violates  the  Act  may  have  his  license  revoked. 

41-42 

June  1 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Missouri  Real  Estate  Commission  Act  is  not  - and  cannot  be  - 

retrospective  to  contracts  entered  into  before  January  1,  1942,  as  to 

real  estate  commissions. 

41-42 

June  1 

PRIMARY  ELECTIONS. 

County  clerk  may  accept  the  filing  declarations  of  candidates  to  fill 
unexpired  portion  of  term  of  county  assessor  volunteering  for  army 

services. 

41-42 

June 

12 

MISSOURI  REAL 

ESTATE  COMMISSION 

ACT. 

Broker  violates  the  Act  by  concealing  the  fact  that  property  is 
restricted  and  need  not  make  the  misrepresentation. 

41-42 

July  15 

ELECTIONS. 

County  court  cannot  appoint  more  than  six  judges  in  a precinct  under 
any  circumstances. 

41-42 

Sept  9 

Mr.  J.  W.  Hobbs 

WITHDRAWN 

41-42 

Oct  21 

REAL  ESTATE 

COMMISSION. 

Approved  information  and  violation  of  the  Act. 

41-42 

Oct  29 

REAL  ESTATE 

COMMISSION. 

Corporation  loaning  own  funds  is  not  required  to  obtain  real  estate 

license. 

41-42 

Nov  27 

REAL  ESTATE 

COMMISSION. 

Broker  or  agent  may  represent  seller  or  buyer  in  the  sale  of  restricted 
property,  where  the  buyer  is  informed  that  the  property  is  subject  to 

certain  restrictions. 

42-42 

Mar  3 

ROADS  AND  BRIDGES. 

TOWNSHIP 

ORGANIZATION. 

Road  district  under  township  organization  cannot  repair  roads  in  cities. 

43-42 

Feb  4 

TAXATION. 

The  holder  of  a certificate  of  purchase  of  school  lands  is  liable  for  taxes 

SCHOOL  LANDS. 

during  the  time  of  the  ownership  of  such  certificate. 

43-42 

Apr  2 

PETIT  JURORS. 

COST. 

When  order  to  appear  for  adjourned  term  of  court  entitled  to  mileage 

from  home  to  court  and  return. 

43-42 

May  2 

CRIMINAL  LAW. 

A plea  of  guilty  is  not  a final  conviction  which  requires  the  revocation 
of  a driver's  license  for  driving  while  intoxicated. 

44-42 

Apr  3 

PUBLIC  BUILDINGS. 

May  be  used  for  meetings  of  general  public  interest  when  such  use 
does  not  interfere  with  regular  activities. 

45-42 

Jan  14 

TAXATION. 

Tax  deeds  to  trustee  must  be  executed  only  on  tract  or  tracts  of  land 
described  in  each  publication. 

45-42 

Oct  27 

SCHOOLS. 

Where  districts  combine  temporarily  for  educational  purposes,  the 
teachers'  funds  of  such  districts  can  be  used  to  pay  the  salary  of  the 

teacher  or  teachers  of  such  combination  of  districts. 

46-42 

Jan  2 

ELEEMOSYNARY 

INSTITUTIONS. 

Buildings  to  house  inmates  must  comply  with  statutory  requirements 
as  to  fire  escapes. 

46-42 

Jan  16 

COUNTY  BUDGET 

ACT. 

Warrants  for  pauper  patients  confined  in  state  insane  asylums  by  the 
court  are  to  be  paid  from  class  one.  Warrants  for  children  confined  in 
the  State  Home  at  Marshall  and  Carrollton  are  to  be  paid  out  of  funds 

in  class  five. 

46-42 

Feb  4 

ELEEMOSYNARY 

INSTITUTIONS. 

INSANE  PERSONS. 

Pay  patient  committed  by  probate  court  must  post  bond. 

46-42 

Feb  13 

BLIND  PENSIONS. 

Blind  pension  shall  terminate  on  the  date  Commission  makes  finding 
that  such  person  is  not  qualified. 

46-42 

Feb  13 

ELEEMOSYNARY 

INSTITUTIONS. 

INSANE. 

Superintendent  of  State  hospital  should  not  admit  person  when  order 
of  commitment  does  not  find  that  the  patient  is  insane. 

46-42 

Feb  24 

ELEEMOSYNARY 

INSTITUTIONS. 

Lease  for  five  years  is  void. 

46-42 

Mar  11 

BLIND  COMMISSION. 

May  require  applicant  to  submit  to  operation  or  treatment. 

46-42 

Mar  30 

ELEEMOSYNARY 

INSTITUTIONS. 

PATIENTS. 

ACCOUNTS. 

Board  of  Managers  may  "write  off"  uncollectible  accounts,  but  so  doing 
does  not  relieve  responsible  persons  from  payment. 

46-42 

Apr  8 

ELEEMOSYNARY 

INSTITUTIONS. 

Providing  room  and  board  for  employee  is  within  the  discretion  of 
superintendent.  Employee  if  not  allowed  board  should  be  charged  for 

same. 

46-42 

Apr  16 

Mr.  Ira  A.  Jones 

WITHDRAWN 

46-42 

Apr  24 

BLIND  PENSION  LAW. 

Defining  the  word  "Maintain/' 

46-42 

Apr  27 

ELEEMOSYNARY 

INSTITUTIONS. 

Superintendent  cannot  return  patients  to  county  because  of 
inadequacy  of  appropriation. 

46-42 

Apr  28 

COUNTY  BUDGET 

LAW. 

County  court  in  counties  not  under  township  organization  can  purchase 
road  machinery  and  pay  for  construction  and  maintenance  of  roads  out 

of  Class  6 under  certain  conditions. 

46-42 

May  26 

BLIND  PENSIONS. 

Eligibility  for  pension  determined  as  of  date  of  hearing. 

46-42 

June  9 

BLIND  PENSIONS. 

Money  received  by  applicant  in  settlement  of  fire  insurance,  life 
insurance  or  Workmen's  Compensation  claims  should  be  considered  as 
property  instead  of  income. 

46-42 

June  9 

BLIND  PENSIONS. 

Combined  income  of  blind  applicant  and  sighted  spouse  in  excess  of 
$600.00  does  not  destroy  eligibility  of  applicant  where  neither  has 
income  in  excess  of  $600.00  per  annum. 

46-42 

June 

24 

ADMINISTRATION. 

Creditor  of  deceased  person  may  make  application  for  refusal  of  letters 

of  administration  when  the  amount  of  deceased's  estate  does  not 

exceed  $100.00. 

46-42 

July  8 

BLIND  PENSIONERS. 

Applicant  not  living  with  spouse  who  has  income  in  excess  of  six 
hundred  ($600.00)  dollars  is  entitled  to  pension. 

46-42 

July  31 

TRUST  AND 

TRUSTEES. 

STATE  SCHOOL  NO.  2 

AT  CARROLLTON, 

MO. 

The  income  from  the  Elias  and  Amelia  C.  Perry  Memorial  fund  should 
be  paid  to  the  Board  of  Managers  of  the  State  Eleemosynary 

Institution. 

46-42 

Aug  21 

BLIND  PENSIONS. 

Income  should  be  computed  for  twelve  successive  calendar  months, 
not  for  calendar  year. 

46-42 

Aug  25 

ELEEMOSYNARY 

INSTITUTIONS. 

Missouri  not  responsible  for  care  of  patients  paroled  from  institutions 
in  other  states  to  persons  in  this  state. 

46-42 

Sept  17 

OFFICERS. 

JUSTICE  OF  THE 

PEACE. 

Acts  performed  before  taking  oath  of  office  are  acts  of  a de  facto 
officer  and  valid  as  to  third  parties. 

46-42 

Sept  23 

Hon.  Ira  A.  Jones 

WITHDRAWN 

46-42 

Oct  20 

TAX  EXEMPTION. 

Personal  property  of  charitable  organizations  is  not  exempt  from 

taxation. 

46-42 

Nov  12 

COUNTY  COURT. 

OFFICERS. 

County  Court  may  appoint  county  treasurer  or  county  collector  to 
prepare  financial  statement. 

47-42 

Feb  4 

TAXATION. 

BUILDINGS  ON 

LEASED  REAL  ESTATE. 

Buildings  and  improvements  on  leased  lands  should  be  taxed  as  real 

estate. 

47-42 

Dec  10 

TAXATION. 

MERCHANTS. 

Only  goods,  wares  and  merchandise  of  stock  in  trade  should  be 

included  in  the  merchant's  tax  assessment  return. 

48-42 

Jan  19 

CRIMINAL 

PROCEDURE. 

Preliminary  for  grand  jury  indictment  must  be  had  under  Section  3774, 

R.  S.  Missouri  1939. 

48-42 

Jan  23 

WEAPONS - 

CONCEALED  - 

EXPOSED. 

Unlawful  for  guards  of  U.  S.  property  to  carry  concealed  firearms  in 
Missouri;  may  carry  firearms  in  plain  view  peaceably  and  soberly, 
without  license.  License  required  for  purchase. 

48-42 

May  16 

MUNICIPAL 

CORPORATIONS  AND 

TAXATION. 

City  cannot  increase  limitation  of  tax  levy  for  band  purposes  by  vote  of 
majority  of  two-thirds  voting  on  the  proposition. 

48-42 

June  5 

CRIMINAL  LAW. 

Civil  usury  over  eight  per  cent  per  annum;  Criminal  usury  over  two  per 
cent  per  month. 

48-42 

Sept  1 

SALES  TAXES. 

Operator  of  community  sales  must  disclose  his  principal  and,  in  his  sale 
statement,  show  that  the  commodities  so  sold  are  exempt  from  sales 

taxes. 

49-42 

Jan  20 

SCHOOLS. 

A six-day  school  week  for  the  purpose  of  accelerating  the  termination 
of  a school  term,  is  within  the  discretion  of  the  school  board. 

49-42 

Jan  21 

SCHOOLS. 

State  Board  of  Education  retains  custody  of  United  States  Savings 

Bonds  purchased  out  of  State  School  Funds. 

49-42 

Mar  6 

SCHOOLS. 

STATE  BOARD  OF 

EDUCATION. 

BOND. 

Bond  given  by  the  State  Superintendent  of  Schools  does  not  cover 
custodian  of  securities  held  by  the  President  of  the  State  Board  of 

Education. 

49-42 

Mar  13 

SCHOOLS. 

School  district  transporting  non-resident  high  school  pupils  may  be  paid 
the  cost  in  excess  of  three  dollars  by  the  "sending"  school  district. 

49-42 

Mar  24 

SCHOOLS. 

State  Superintendent  has  power  to  prescribe  form  for  reports  called 
for  by  Section  10501,  R.S.  Mo.  1939,  as  amended,  Laws  of  1941,  p. 

536;  form  submitted  with  request  held  to  be  sufficient. 

49-42 

May  19 

HEALTH,  BOARD  OF. 

Clerk  of  City  Board  of  Health  is  to  remain  as  the  local  State  Registrar  in 
the  City  of  St.  Joseph,  Missouri,  a city  of  the  first  class  unless  removed 
by  failure  or  neglect  of  duty. 

49-42 

June 

TWO  QUESTIONS  IN 

State  Board  of  Education  is  not  authorized  to  receive  funds  from  R.  E. 

24 

REGARD  TO 

VOCATIONAL 

A.  cooperatives  for  such  training  program. 

EDUCATION. 

49-42 

July  22 

SCHOOLS. 

Under  Section  10501,  R.  S.  Mo.  1939,  as  amended  Laws  of  Mo.  1941, 
"copy"  of  treasurer's  statement  does  not  mean  "certified  copy"  or 
"proof  of  publication." 

49-42 

Dec  30 

VOCATIONAL 

EDUCATION. 

SUPERINTENDENT  OF 

SCHOOLS, 

COMPENSATION. 

Board  of  Education  may  employ  State  Superintendent  of  Schools  as 

State  director  and  compensate  him  for  such  services  if  same  are  not  a 
part  of  his  duties  as  Superintendent  and  executive  officer  of  Board  of 
Education.  Payment  for  extra  services  or  additional  duties  does  not 
violate  constitutional  provision  against  increasing  salary  of  officer 
during  term. 

51-42 

Apr  11 

SCHOOLS. 

TAXATION. 

TOWNSHIP 

TRUSTEES. 

School  moneys  in  counties  under  township  organization  should  be 
turned  over  to  township  trustees. 

51-42 

May  18 

SCHOOLS. 

TAXATION. 

TOWNSHIP 

TRUSTEES. 

School  moneys  in  counties  under  township  organization  should  be 
turned  over  to  township  trustees  except  cities,  towns  and  consolidated 
school  district's  moneys. 

51-42 

June 

13 

SCHOOLS. 

Special  election  can  be  held  under  Section  10358  to  increase  tax  levy 

after  the  annual  election  has  been  held. 

51-42 

July  15 

NEPOTISM. 

A school  director  may  vote  to  employ  his  son-in-law's  niece,  being  of 
no  kin  either  by  affinity  or  consanguinity. 

51-42 

Aug  27 

STATE  BOARD  OF 

NURSE  EXAMINERS. 

Permits  to  practice  nursing  as  provided  by  Section  10033,  R.  S.  Mo., 
1939,  cannot  be  issued  to  any  applicant  under  the  age  of  21  years. 

52-42 

Aug  11 

TAXATION. 

ASSESSMENT  OF 

PROPERTY. 

A person  owning  or  holding  property  in  Missouri  on  the  first  day  of 

June,  is  liable  for  taxes  thereon,  regardless  of  the  fact  that  he  has  been 
assessed  in  another  state  for  taxes  on  such  property. 

56-42 

Mar  31 

SCHOOLS. 

Registration  day  should  be  included  as  a school  day  in  report  of  district 

clerk. 

56-42 

Nov  5 

INSANE  PERSONS. 

ELEEMOSYNARY 

INSTITUTIONS. 

Counties  are  liable  for  support  of  indigent  insane  soldiers  who  are 
residents  of  such  counties,  even  though  such  insanity  developed  after 
induction  into  the  United  States  Army. 

57-42 

Jan  2 

CRIMINAL  LAW. 

PRELIMINARY 

EXAMINATION. 

A minor  over  the  age  of  17  years  has  the  right  to  personally  waive 
preliminary  examination  where  he  is  charged  with  a felony. 

57-42 

Feb  4 

PARDONS  AND 

PAROLES. 

Judges  of  circuit  and  criminal  courts  may  place  on  probation  defendant 

under  certain  circumstances. 

57-42 

Feb  20 

MINERALS. 

STATE  PARKS. 

DEED. 

Interpretation  of  a mineral  reservation  ina  deed  conveying  land  to  the 
State  of  Missouri.  Type  of  mining  permissible. 

57-42 

Mar  3 

CONSERVATION 

COMMISSION. 

FEES. 

Construing  Section  8943  and  Regulation  #17.  Fees  for  Conservation 
Agent  making  arrest. 

57-42 

Mar  17 

SCHOOL  FUND 

MORTGAGES. 

Who  shall  execute  deed  upon  foreclosure,  and  kind  of  deed  to  be 

executed. 

57-42 

Apr  14 

OFFICERS. 

REMOVAL. 

TRUSTEES. 

Trustee  under  Jones-Munger  Act  may  be  removed  at  the  pleasure  of 
County  Court. 

57-42 

May  14 

CRIMINAL 

PROCEDURE. 

Defendant  in  preliminary  examination  is  entitled  to  have  process  for 
witnesses  outside  county  where  examination  is  held. 

57-42 

May  14 

CRIMINAL  LAW. 

COSTS. 

State  or  county  not  liable  for  costs  until  sentence  has  been 
pronounced. 

57-42 

May  28 

CRIMINAL  LAW. 

Ward  under  guardianship  by  reason  of  unsound  mind  can  be 
prosecuted  criminally. 

57-42 

June 

22 

PENAL  INSTITUTIONS. 

Permission  for  autopsy  in  State  Penitentiary  must  be  received  from 
Secretary  of  the  Missouri  State  Anatomical  Board. 

57-42 

Oct  12 

CRIMINAL  LAW. 

Prosecuting  Attorney  may  introduce  evidence,  even  when  defendant 
waives  preliminary. 

57-42 

Oct  15 

COUNTY  COURTS. 

PAUPERS. 

May  apply  reasonable  annual  rental  of  road  machinery  on  purchase 
price  of  said  machinery.  Inmates  of  county  alms  houses  who  are  able 
to  support  self  should  not  remain  there  under  certain  conditions. 

County  court  may  grant  relief  to  persons  without  regard  to  residence. 

57-42 

Nov  25 

CRIMINAL 

PROCEDURE. 

DEPOSITIONS. 

Depositions  can  only  be  taken  after  a criminal  proceeding  has  been 

filed. 

58-42 

Mar  25 

EXECUTORS  OF 

WILLS. 

TRUSTEES  OF 

ESTATES. 

CIRCUIT  COURT 

JUDGES. 

Judge  of  Circuit  Court  may  act  as  executor  of  will  and  trustee  of  estate. 

59-42 

Jan  23 

NEPOTISM. 

One  is  guilty  of  violation  of  nepotism  section  even  when  appointee 
receives  no  compensation. 

60-42 

Mar  16 

COUNTY  BUDGET 

County  Court  cannot  purchase  supplies  for  Probate  office  unless  there 

LAW. 

is  a surplus  in  class  five  or  six. 

60-42 

July  20 

ELECTIONS. 

Candidate's  receipt  alone  is  not  sufficient  for  placing  name  on  the 

ballot. 

60-42 

Dec  18 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Right  of  Conservation  Agents  to  inspect  persons  and  motor  vehicles  on 
the  highways. 

60-42 

Dec  21 

OFFICERS. 

County  judge  cannot  be  employed  as  deputy  county  assessor. 

61-42 

Feb  16 

MOTOR  VEHICLE 

FUEL  TAX. 

GASOLINE  TAX. 

Use  tax  under  H.  B.  516,  Laws  1941,  p.  418,  applies  to  interstate 

commerce. 

61-42 

Mar  17 

MOTOR  VEHICLE 

FUEL. 

GASOLINE  TAX. 

Authority  granted  the  Oil  Inspector  to  waive  penalties  on  the  use  tax 
imposed  on  diesel,  butane  and  propane  does  not  authorize  him  to 
waive  a penalty  on  the  excise  tax  imposed  upon  the  sale  of  gasoline. 

61-42 

Mar  17 

MOTOR  VEHICLE 

FUEL. 

GASOLINE  TAX. 

Persons  selling  gasoline  to  cost  plus  a fixed  fee  contractor  constructing 
National  Defense  Projects  is  exempt  from  using  said  gasoline  to 
measure  his  tax.  Person  who  is  a cost  plus  a fixed  fee  contractor 
constructing  National  Defense  Projects  is  exempt  from  tax  imposed 
upon  diesel,  butane  and  propane. 

61-42 

Mar  24 

MOTOR  VEHICLE 

FUELS. 

GASOLINE  TAXES. 

Payment  to  be  made  on  or  before  the  25th  day  of  the  month,  mailing 
payment  on  last  day  is  not  sufficient. 

61-42 

Mar  24 

MOTOR  VEHICLE 

FUELS. 

Money  appropriated  to  pay  refund  claim  on  motor  vehicle  fuels  may 
be  used  to  pay  refunds  of  taxes  paid  on  diesel,  propane  and  butane. 

61-42 

May  1 

MOTOR  VEHICLES. 

GASOLINE  TAX. 

Inspector  not  liable  on  bond  unless  loss  results  and  is  neglect  and 
proximate  cause;  Inspector's  function  of  revoking  license  is 
discretionary. 

61-42 

May  28 

OIL  INSPECTION. 

DIESEL  FUEL. 

Railroads  and  municipalities  who  use  such  must  have  same  inspected 
and  pay  fees  thereon. 

61-42 

Dec  29 

MOTOR  VEHICLE 

FUEL  TAX. 

Three  questions  relative  to  time  within  which  payment  of  tax  can  be 
made;  whether  delivery  to  P.O.  box  is  sufficient. 

62-42 

Jan  10 

TAXATION. 

Section  11329,  R.  S.  Mo.  1939,  applies  only  to  merchants  commencing 
business  after  the  first  Monday  in  June  and  not  to  a person  who  is  in 
business  between  the  first  Monday  in  March  and  the  first  Monday  in 
June  next  preceding. 

62-42 

Feb  7 

BURIAL  ASSOCIATION. 

Former  officers  of  defunct  burial  association  cannot  exceed  the  powers 
conferred  by  judgment  of  ouster. 

62-42 

Mar  2 

REPRESENTATIVE 

Deputy  sheriff  must  resign  his  office  upon  qualifying  as  State 

QUALIFYING  FOR 

OFFICE. 

Representative. 

62-42 

Mar  17 

STATE  FAIR 

GROUNDS. 

COMMISSIONER  OF 

AGRICULTURE. 

The  State  will  not  lose  its  title  to  State  Fair  Grounds  by  reason  of 

Federal  Government  condemning  the  use  thereof  for  military  camp. 

62-42 

May  6 

TAXATION. 

REVENUE. 

TANGIBLE  PERSONAL 

PROPERTY. 

SITUS. 

In  regard  to  taxation  of  tangible  personal  property  including  deposits, 
money,  notes,  etc. 

62-42 

May  20 

COUNTY  ASSESSORS. 

Expenses  incurred  by  the  various  county  assessors  while  attending 
"group  meetings"  called  by  State  Tax  Commission  under  Sec.  11027, 

Laws  1941,  shall  be  paid  by  the  counties  from  which  counties  the 
assessors  have  attended  such  meetings. 

62-42 

May  25 

TAXATION. 

In  assessing  franchises  of  public  utilities  under  Section  11240  R.  S. 
Missouri,  1939,  the  value  of  such  is  to  be  listed  under  heading  of  "all 
other  property." 

62-42 

July  24 

Mr.  Noble  Mitchell 

WITHDRAWN 

62-42 

Aug  8 

Mr.  Jesse  A.  Mitchell 

WITHDRAWN 

62-42 

Sept  9 

Hon.  H.  Mitchell 

WITHDRAWN 

62-42 

Oct  27 

TAXATION. 

Jurisdiction  of  Tax  Commission  to  entertain  complaint  on  assessments 
is  not  dependent  on  County  Board  of  Equalization  having  been 
appealed  to. 

63-42 

Sept  16 

OFFICERS. 

PROSECUTING 

ATTORNEY. 

SURVEYOR. 

Prosecuting  Attorney's  and  Surveyor's  office  incompatible  and  cannot 
both  be  held  by  same  person  at  the  same  time. 

63-42 

Dec  11 

TAXATION. 

COLLECTOR. 

COUNTY  COURT. 

County  Courts  are  without  jurisdiction  to  change  or  abate  a personal 
tax  after  the  same  has  been  assessed,  levied  and  extended. 

63-42 

Dec  19 

SHERIFFS. 

Responsible  for  enforcing  law  in  county. 

64-42 

Jan  16 

TAXATION. 

GOVERNMENT 

OWNED  LANDS. 

LEVY  AND 

ASSESSMENT. 

Lands  which  come  into  possession  of  the  United  States  Government 
after  assessment  but  before  levy  of  taxes  are  not  subject  to  taxes  for 
the  year  for  which  such  assessment  is  made. 

64-42 

Jan  19 

TAXATION. 

BRIDGES. 

Illinois  taxing  authorities  may  tax  that  portion  of  Mississippi  River 

Bridge  which  lies  east  of  main  channel  of  said  river. 

64-42 

Mar  27 

Hon.  Mark  Morris 

WITHDRAWN 

64-42 

Apr  1 

COUNTY  BUDGET 

LAW. 

The  county  court  shall,  in  its  discretion,  pay  for  the  supplies  of  the 
public  administrator  when  they  are  listed  by  the  public  administrator  in 
the  estimated  supply  budget  as  provided  by  law. 

64-42 

Apr  3 

Mr.  H.  N.  Morgan 

WITHDRAWN 

64-42 

June 

25 

POWER  OF  GRAIN 

WAREHOUSE 

COMMISSIONER  TO 

EMPLOY 

INSTRUCTOR. 

Grain  Warehouse  Commissioner  may  employ  an  outside  State 
instructor  for  purpose  of  training  men  to  measure  grain  in  warehouses. 

64-42 

July  24 

ROADS  AND  BRIDGES. 

PUBLIC  ROADS. 

Petition  is  not  adequate  to  confer  jurisdiction  on  County  Court  for 
establishment  of  County  Road. 

64-42 

Oct  28 

PENITENTIARY. 

Minimum  sentence  two  years  in  the  penitentiary. 

64-42 

Dec  4 

PROSECUTING 

ATTORNEY. 

It  is  not  mandatory  for  county  court  to  pay  stated  salary  of  a 
stenographer  for  the  prosecuting  attorney,  but  should  reimburse 
prosecuting  attorney  for  reasonable  sums  paid  for  such  services 
incurred  in  the  discharge  of  his  duties. 

64-42 

Dec  21 

PUBLIC  PRINTING. 

BALLOTS. 

Charge  for  printing  ballots  is  limited  by  law. 

65-42 

Jan  2 

BRIDGE  BONDS. 

COUNTIES  PAYING 

FOR. 

County  courts  may  not  appropriate  surplus  taxes  to  pay  bonds  issued 
for  payment  of  toll  bridges  or  operation  of  such  bridges. 

65-42 

Feb  16 

CITIES  OF  THE  THIRD 

CLASS. 

VACANCIES  IN 

COUNCIL. 

Mode  of  filling  vacancy  in  council  of  city  of  third  class. 

65-42 

July  11 

TOLL  BRIDGES. 

All  expenses  of  toll  bridges  are  to  be  paid  from  money  received  from 
the  tolls  on  such  bridges. 

65-42 

July  13 

CRIMINAL  COSTS. 

PAROLES. 

Parole  is  not  a part  of  the  case  in  reference  to  payment  of  criminal 

costs. 

65-42 

Nov  30 

COUNTY  TREASURER. 

If  treasurer  appoints  wife  deputy  or  clerk  he  forfeits  his  office. 

66-42 

Nov  19 

SCHOOLS. 

District  of  child's  residence  is  liable  for  tuition,  under  Sec.  10458,  R.  S. 
Mo.  1939,  but  "residence"  is  a question  of  fact. 

67-42 

Nov  10 

JUSTICES  OF  THE 

Beginning  and  ending  of  term. 

PEACE. 

67-42 

Dec  11 

SCHOOLS. 

Pupils  residing  on  land  owned  by  United  States  entitled  to  all  school 
privileges. 

67-42 

Dec  14 

COUNTY  CLERK. 

COUNTY  COURT. 

COUNTY  BUDGET 

ACT. 

County  Clerk  of  Jackson  County  is  the  accounting  officer  to  certify  as 
such  on  claims  against  the  county. 

68-42 

Feb  11 

ASSESSORS. 

TAXATION. 

FEES. 

Assessor  should  list  all  property,  real  or  personal  on  the  list  of  each 
taxpayer. 

68-42 

May  11 

LOTTERIES. 

Distribution  of  chances  by  filling  stations  a lottery. 

68-42 

May  20 

CHIROPODY. 

Shoes  dealers  are  exempt  from  the  provisions  of  Article  4 of  Chapter 

57,  R.  S.  Mo.  1939. 

68-42 

Nov  17 

ELECTIONS. 

CORRUPT  PRACTICE 

ACT. 

Application  of  Corrupt  Practice  Act  to  candidate  on  Non-partisan 

Judicial  Ballot. 

68-42 

Nov  18 

SCHOOLS. 

When  tuition  and  transportation  fees  of  pupils  of  a closed  district  may 
be  paid  out  of  teachers'  fund. 

69-42 

Feb  23 

COUNTY 

SUPERINTENDENT  OF 

SCHOOLS. 

How  paid  for  performing  duties  as  Supervisor  of  Transportation. 

69-42 

June 

13 

PARK  BOARD. 

Construction  of  Section  84  of  House  Bill  581  in  regard  to 
appropriations  for  State  park  purposes. 

69-42 

June 

15 

Mr.  Eldon  W.  Palmer 

WITHDRAWN 

69-42 

Aug  1 

CONSERVATION 

COMMISSION. 

EMERGENCY 

REGULATION  #1. 

Emergency  Regulation  No.  1 is  invalid. 

70-42 

Nov  25 

TAXATION. 

ASSESSMENT. 

Notice  of  assessment  by  Assessor. 

70-42 

Dec  21 

PROBATE  COURTS. 

JURISDICTION. 

Probate  Judge  may  not  hold  preliminaries  and  try  misdemeanor  cases. 

72-42 

Apr  23 

DEPOSITORIES. 

BANKS  & BANKING. 

National  Banks  may  pledge  their  assets  to  secure  the  public  funds  of  a 
city  of  the  fourth  class. 

73-42 

Feb  16 

ROADS  AND  BRIDGES. 

Commissioner  of  Special  Road  District  - while  employed  by  District- 

cannot  recover  for  loss  of  time  and  medical  care. 

73-42 

Aug  21 

ELECTIONS. 

JUSTICES  OF  THE 

PEACE. 

Error  of  county  clerk  does  not  prevent  placing  name  of  candidate  on 
the  ballot  when  he  was  the  only  candidate  for  that  office. 

73-42 

Dec  8 

CRIMINAL 

PROCEDURE. 

Prosecuting  Attorney  certifying  cost  bill  that  defendant  is  insolvent  is 
not  liable  in  any  manner  unless  willfully  and  corruptly  done. 

74-42 

July  16 

MISSOURI  REAL 

ESTATE 

COMMISSION. 

Restriction  agreement  filed  after  deed  of  trust  does  not  apply  to 
purchaser  at  trustee's  sale. 

74-42 

Sept  10 

PENAL  INSTITUTIONS. 

Time  in  jail  on  stay  of  execution  is  not  serving  penitentiary  sentence. 

74-42 

Sept  17 

PENITENTIARY 

REVOLVING  FUND. 

Revolving  fund  may  be  used  to  purchase  livestock  for  the  farm 
industries  of  the  Department  of  Penal  Institutions. 

74-42 

Sept  21 

SCHOOLS. 

Directors  cannot  allow  school  building  to  be  used  as  a residence. 

74-42 

Dec  17 

ROADS  AND  BRIDGES. 

COUNTY  HIGHWAY 

ENGINEER. 

Highway  engineer  has  no  authority  to  appoint  maintenance  men  for 
the  county  roads. 

75-42 

July  9 

PENAL  INSTITUTIONS. 

MISSOURI  TRAINING 

SCHOOL  FOR  BOYS. 

Sentences  to  said  School  are  concurrent,  unless  ordered  by  court  to  be 
consecutive,  and  absent  applicable  statutory  provisions  to  contrary. 
Board  of  Probation  etc.  has  power  to  issue  and  revoke  paroles  from 

said  School. 

75-42 

July  10 

PENAL  INSTITUTIONS. 

MISSOURI  TRAINING 

SCHOOL. 

Sentence  to  said  School  runs  consecutively  to  sentence  to  county  jail. 
Inmates  of  school  may  be  produced  for  trial,  in  response  to  writ  of 
habeas  corpus  ad  prosequendum. 

75-42 

Aug  27 

PENAL  INSTITUTIONS. 

Cannot  detail  inmates  to  pick  apples  outside  of  penal  institutions. 

75-42 

Sept  21 

Mr.  W.  B.  Rissler 

WITHDRAWN 

76-42 

Mar  30 

COUNTY  FUNDS. 

Disposition  of  balances  in  County  funds. 

76-42 

May  25 

SHERIFFS. 

CRIMINAL  COSTS. 

Sheriff  cannot  receive  mileage  or  transportation  costs  of  a paroled 
convict  in  transporting  him  to  Army  Induction  Station. 

76-42 

Dec  11 

TAXATION. 

PART  PAYMENT  OF 

TAXES. 

Any  person  owning  an  interest  in  lands  may  pay  taxes  on  his 
proportionate  interest. 

77-42 

Nov  27 

FEED. 

Missouri  State  Feed  Law  does  not  apply  to  feed  for  game  birds  or  fur 
bearing  animals. 

79-42 

Feb  3 

INSURANCE. 

Sec.  49,  page  204,  Laws  of  Missouri,  1941,  does  not  cover  costs  and 
expenses  of  distributing  impounded  funds  to  policyholders. 

79-42 

Mar  30 

INSURANCE. 

Medical  payment  plan  included  in  liability  policy  does  not  make  policy 
subject  to  approval  of  Superintendent  and  Attorney  General. 

79-42 

Oct  23 

INSURANCE. 

Plan  for  mutualization  of  St.  Louis  Mutual  Life  Insurance  Company 
approved. 

80-42 

Sept  1 

BOARD  OF  HEALTH. 

Two  questions  involving  names  of  naturalized  citizens. 

80-42 

Oct  23 

SCHOOLS. 

Lincoln  University's  School  of  Journalism  may  edit  newspapers. 

81-42 

Feb  25 

ADMINISTRATION. 

PUBLIC 

ADMINISTRATORS. 

Public  Administrators  must  turn  over  all  money,  property  and  papers 
belonging  to  all  estates  in  which  final  settlement  cannot  be  made 
during  first  regular  term  of  probate  court  after  the  expiration  of  one 
year  after  successor  takes  office. 

81-42 

July  6 

TAXATION  AND 

REVENUE. 

1.  Certificate  holder  failing  to  exercise  his  rights,  under  such  certificate, 
within  four  years  from  the  date  of  its  issuance,  loses  all  his  rights 
thereunder,  and  the  taxes,  from  which  sale  was  made,  must  be 
eliminated  from  the  tax  indebtedness  against  the  land.  2.  Collector 
cannot  change  description  of  land  which  has  been  assessed  and 
equalized  for  taxation. 

81-42 

Sept  17 

CRIMINAL  LAW. 

Bond  of  person  in  military  service  is  subject  to  forfeiture. 

82-42 

Oct  7 

ELECTIONS. 

NOMINATIONS  BY 

PETITION. 

Statute  providing  for  nominations  by  certificates  is  not  repealed  by  act 

of  1941. 

83-42 

Jan  14 

PROSECUTING 

ATTORNEY. 

Special  Prosecuting  Attorney  appointed  under  Sections  12948  and 

12949  R.  S.  Mo.  1939  is  not  entitled  to  salaries  or  fees. 

83-42 

Jan  16 

COUNTY  COURTS. 

May  expend  funds  for  National  Defense. 

83-42 

Feb  6 

FEES. 

TAXATION. 

Witnesses  and  jurors  in  criminal  cases  must  furnish  evidence  of  no 
indebtedness  to  state  or  county  before  paid  by  treasurer. 

83-42 

Feb  17 

SCHOOLS. 

Sale  under  mortgage  without  suit,  circuit  court  need  not  be  in  session. 

83-42 

Mar  4 

COUNTY  BUDGET 

ACT. 

COUNTY  COURT. 

Cannot  compile  a second  budget  which  has  been  reported  to  State 

Auditor. 

83-42 

Mar  26 

CRIMINAL  COSTS. 

Juvenile  cases  and  seven  questions  relating  thereto. 

83-42 

Apr  10 

SPECIAL  ROAD 

DISTRICT. 

Number  of  commissioners  and  method  of  their  selection  in  "eight 

mile"  road  district. 

83-42 

Apr  10 

CRIMINAL  COSTS. 

Seven  questions  on  fees  allowed  non-resident  witnesses  and  to 

sheriffs. 

83-42 

May  4 

BUREAU  OF  MINES 

AND  MINING. 

Person  mining  shale  which  is  manufactured  into  brick  before  sale  is 
liable  for  mining  inspection  fee. 

83-42 

June 

12 

STATE  MINE 

INSPECTOR. 

May  obtain  surveys  of  all  mines  in  the  State. 

83-42 

Aug  27 

BONDS. 

The  ten  year  statute  of  limitation  is  applicable  to  drainage  district 

bonds. 

83-42 

Sept  23 

CRIMINAL  COSTS. 

PROSECUTING 

ATTORNEY. 

Prosecuting  Attorney  not  allowed  fee  where  punishment  was  not 
assessed  in  the  penitentiary,  county  jail  or  by  fine. 

83-42 

Oct  20 

TAXATION. 

ASSESSORS. 

COMPENSATION. 

Compensation  allowed  assessors.  Maximum  amount  of  fees  which  he 
may  retain. 

83-42 

Nov  13 

JUDICIAL 

COMMISSION. 

Appropriation  by  the  Legislature  necessary  for  the  payment  of  the 
expenses  of  the  judicial  commissions. 

83-42 

Dec  30 

FUND  COMMISSION. 

BONDS. 

Type  of  application  required  and  powers  and  duties  of  Board  of  Fund 
Commissioners  in  replacing  or  paying  lost  bond  or  coupons  of  the 

State. 

84-42 

Apr  22 

TAXATION. 

SPECIAL  ROAD 

DISTRICTS. 

Commissioners  of  special  road  districts  not  authorized  to  levy  a tax. 

85-42 

Jan  6 

STATE  BOARD  OF 

HEALTH. 

There  is  no  legal  duty  for  the  State  Board  of  Health  to  make  tests  of 
medico-legal  nature.  There  is  not  statute  prohibiting  the  same  to  be 
made  by  the  State  Board  of  Health  when  the  requisite  cost  is  paid  by 
the  official  or  county  requesting  the  same. 

85-42 

Jan  16 

BOARD  OF  HEALTH. 

May  select  same  employees  to  administer  merit  system  that  may 
already  be  employed  to  administer  some  other  merit  system,  but  may 
not  maintain  joint  records,  etc.;  may  not  enter  into  joint  merit  system 
even  though  upon  request  of  Children's  Bureau. 

85-42 

Jan  21 

STATE. 

INSURANCE. 

State  Board  of  Health  may  insure  money  against  hazard  of  theft  and 
robbery. 

85-42 

Jan  23 

BOARD  OF  HEALTH. 

VITAL  STATISTICS. 

May  not  use  fees  for  birth  certificate  to  pay  additional  help,  but  must 
pay  into  treasury. 

85-42 

Jan  26 

Dr.  James  Stewart 

WITHDRAWN 

85-42 

Feb  4 

BOARD  OF  HEALTH. 

TOURIST  CAMPS  AND 

RESORTS. 

Persons  failing  to  obtain  license  from  the  State  Board  of  Health  are 
guilty  of  misdemeanor  under  Section  4794,  R.  S.  Missouri,  1939. 

85-42 

Feb  17 

Mr.  Hugh  Stephens 

WITHDRAWN 

85-42 

Apr  16 

SHERIFFS. 

FEES. 

May  only  charge  from  place  of  arrest  for  transporting  insane  person  to 
State  Hospital. 

85-42 

May  7 

BOARD  OF  HEALTH. 

Legality  of  rules  and  regulations  construed. 

85-42 

June  3 

HEALTH 

COMMISSIONER. 

The  salary  of  the  Health  Commissioner  of  the  State  of  Missouri  is 
$5,000.00  per  year. 

85-42 

June 

11 

HEALTH,  BOARD  OF. 

Trailer  Camps  not  governed  by  Sec.  9955  R.  S.  Mo.,  1939,  which  deals 
with  Tourist  Camps  and  Resorts. 

85-42 

July  21 

STATE  BOARD  OF 

HEALTH. 

Has  authority  to  construct  public  sewage  disposal  facilities  but  all 
contracts  for  such  construction  must  be  made  by  State  Purchasing 

Agent. 

85-42 

Aug  6 

TAXATION. 

DORMITORY  AT 

STATE  TEACHERS 

COLLEGE. 

Property  rented  to  and  used  by  State  Teachers  College  at  Warrensburg, 
Missouri,  exempt  from  taxation. 

85-42 

Aug  13 

BOARD  OF  HEALTH. 

Convalescent,  nursing,  shelter  or  boarding  home  under  the  provisions 
of  Senate  Bill  142,  Laws  of  Mo.,  1941,  p.  368. 

85-42 

Aug  15 

BOARD  OF  HEALTH. 

TOURIST  CAMPS. 

Establishment  consisting  of  two  or  more  cabins  and  quartering 
permanent  guests  subject  to  regulation  by  State  Board  of  Health. 

85-42 

Aug  26 

STATE  BOARD  OF 

HEALTH. 

Cannot  pass  rules  and  regulations  which  apply  to  only  one  county. 

85-42 

Sept  17 

James  Stewart,  M.  D. 

WITHDRAWN 

85-42 

Oct  24 

HEALTH,  BOARD  OF. 

PROSECUTING 

ATTORNEYS. 

Prosecuting  Attorneys  have  authority  to  apply  for  an  injunction  for  the 
abatement  of  public  nuisances  at  their  own  relation. 

85-42 

Oct  26 

HEALTH,  BOARD  OF. 

Resorts  and  recreational  camps  not  subject  to  inspection  by  State 

Board  of  Health. 

86-42 

Mar  30 

SCHOOLS. 

LIMITATION  OF  TAX 

RATES. 

Rates  of  taxes  for  school  purposes  in  cities,  towns  and  consolidated 

school  districts. 

86-42 

May  14 

MOTOR  VEHICLE 

FUELS. 

STATE  HIGHWAY 

DEPARTMENT. 

Oils  and  fluids  sent  for  inspection  to  the  State  Inspector  may  be  used 
by  the  State  or  its  agencies. 

86-42 

Sept  21 

Mr.  Jos.  W.  Stillwell 

WITHDRAWN 

88-42 

Feb  24 

CITY  COMMITTEE. 

A political  party  of  the  City  of  Independence  has  a right  to  select  a city 
committee  to  perform  such  duties  as  are  given  either  expressly  or  by 
custom  and  practice. 

88-42 

July  29 

ELECTIONS. 

A voter  who  moves  from  one  address  to  another  in  an  election 

REGISTRATIONS. 

CHANGE  OF 

RESIDENCE  IN 

DISTRICT. 

precinct  should  have  his  name  transferred  to  the  new  address  before 

he  is  entitled  to  vote. 

88-42 

Oct  9 

ELECTIONS. 

WAR  BALLOTS  AND 

ABSENTEE  BALLOTS. 

Public  Act  712  of  Congress  does  not  relieve  Election  officials  of  duty  to 
furnish  absentee  ballots  to  persons  in  military  service. 

89-42 

Mar  4 

TOWNSHIP 

ORGANIZATION. 

Governor  may  order  audit  of  township  under  Section  13105  R.  S. 
Missouri,  1939. 

89-42 

Apr  9 

Hon.  Guy  H. 

Thompson 

WITHDRAWN 

89-42 

Apr  18 

CIRCUIT  CLERKS. 

COUNTY  CLERKS. 

CONTRACTS. 

May  give  cause  for  ouster  by  failing  to  personally  devote  time  to  duties 
of  office.  For  purchase  of  supplies  for  office  are  void  where  clerk 
represents  seller. 

89-42 

Apr  27 

SEEDMAN'S 

LICENSES. 

Manager  of  a "Community  Sale"  who  sells  for  a farmer  seeds  grown  by 
the  farmer  is  not  required  to  have  a seedman's  license. 

89-42 

May  6 

HOME  GUARD. 

MISSOURI  RESERVE 

FORCE. 

Called  to  active  duty  does  not  furnish  grounds  for  forfeiture  of  county 

office. 

89-42 

May  9 

OFFICERS. 

Prosecuting  Attorney  relinquishes  right  to  compensation  by  accepting 
Commission  in  the  Navy  and  reporting  for  duty. 

89-42 

May  27 

PENAL  INSTITUTIONS. 

Procedure  necessary  to  transfer  delinquents  from  State  Industrial 

Home  for  Girls  to  the  Missouri  State  School  for  Feeble-minded  and 

Epileptic  at  Marshall. 

89-42 

June  2 

COUNTY  OFFICERS. 

Entitled  to  collect  full  salary  for  each  year  although  amount  not  fully 
included  in  budget. 

89-42 

June 

11 

ELECTIONS. 

Failure  to  file  declaration  in  statutory  time. 

89-42 

July  27 

INSURANCE. 

(1)  Missouri  State  School  for  Blind  cannot  purchase  insurance  covering 
damage  or  loss  on  property  in  its  department;  (2)  State  of  Missouri  is 
not  liable  in  damages  for  the  torts  of  its  officers  or  agents  while  in  the 
performance  of  their  duty. 

89-42 

Sept  16 

OFFICERS. 

Township  officer  cannot  hold  office  under  the  United  States. 

89-42 

Sept  17 

ELECTIONS. 

BALLOTS. 

BALLOT  BOXES. 

CONDUCT  OF 

In  regard  to  color  of  ballots,  number  and  kind  of  ballot  boxes,  and 
depositing  of  various  ballots  in  the  ballot  box. 

ELECTIONS. 

89-42 

Dec  22 

COUNTIES. 

COUNTY  BUSINESS. 

County  courts  should  transact  all  "county  business,"  which  includes 
purchase  of  material  and  supplies  for  county  highway  system. 

90-42 

Aug  25 

LABOR. 

Boys  of  14  and  15  may  be  employed  as  telegraph  messengers  if  they 
procure  proper  work  permits,  but  such  permits  would  not  protect  the 
employer  of  such  boys  if  such  employment  turns  out  to  be  an 
employment  in  interstate  commerce. 

90-42 

Sept  24 

CHILD  LABOR. 

Boys  from  fourteen  to  sixteen  years  of  age  may  be  employed  as 
telegraph  messengers  if  they  have  completed  the  common  school. 

93-42 

Feb  3 

CIRCUIT  CLERKS. 

SALARIES. 

Section  13400,  R.  S.  Mo.  1939,  does  not  extend  the  compensation  in 
term  commencing  January  1,  1939,  that  ended  December  31,  1938. 

93-42 

Nov  9 

OFFICERS -COUNTY 

SURVEYORS. 

A person  can  hold  the  office  of  county  surveyor  and  city  surveyor  in 
the  same  county  at  the  same  time. 

93-42 

Dec  10 

CRIMINAL 

PROCEDURE. 

Suit  against  sheriff,  for  excessive  fees  retained,  must  be  filed  within 
three  years  after  the  discovery  of  the  shortage. 

95-42 

June  3 

REPOSSESSION  OF 

MORTGAGE 

PROPERTY  UNDER 

THE  SOLDIERS'  AND 

SAILORS'  RELIEF  ACT 

OF  1940. 

Under  the  Soldiers',  etc.  Civil  Relief  Act  of  1940  a mortgagee  cannot 
repossess  an  automobile  bought  by  a person  in  military  service  prior  to 
Oct.  17,  1940,  if  the  mortgagor  is  unable  to  pay  because  of  his  military 

service. 

95-42 

Oct  26 

SCHOOLS. 

Directors  have  the  right  to  refuse  to  allow  the  use  of  a school  building 
for  other  than  school  purposes. 

97-42 

Jan  12 

BOARD  OF 

PHARMACY. 

LICENSES. 

Appeal  does  not  vacate  Board's  revocation  of  license  pending  decision 
of  Governor  and  Attorney  General. 

97-42 

Jan  27 

PUBLIC  LANDS. 

Sale  of  public  lands. 

97-42 

Mar  9 

TOWNSHIP  OFFICERS. 

Township  officers  who  failed  to  qualify  as  provided  by  Statutes  are  de 
facto  officers  and  full  credit  may  be  given  their  official  acts  unless  the 
third  party  has  knowledge  of  the  failure  to  qualify. 

97-42 

Mar  17 

PUBLIC 

ADMINISTRATORS. 

Section  301,  Laws  of  Missouri,  1941,  page  286,  is  constitutional. 

97-42 

June 

COUNTY  TREASURER. 

County  treasurer  may  not  protest  warrants  for  county  library  in  cases 

11 

ISSUANCE  OF 

PROTESTED 

WARRANTS  FOR 

COUNTY  LIBRARY 

where  the  revenue  for  payment  of  warrants  is  not  collected  in  the  year 

of  the  issuance  of  such  warrants. 

EXPENDITURES. 

97-42 

Aug  5 

CRIMINAL  LAW. 

PROSECUTING 

ATTORNEY. 

Information  cannot  be  filed  in  Circuit  Court  where  a justice  of  the 
peace  releases  defendant  on  preliminary. 

97-42 

Sept  15 

BOARD  OF 

PHARMACY. 

Rule  or  regulation  with  respect  to  renewal  of  licenses  of  pharmacists  in 

armed  forces. 

97-42 

Nov  5 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Right  to  seine  rough  fish  in  private  lake. 

98-42 

Apr  27 

RECORDER  OF  DEEDS. 

RELEASE  OF  CHATTEL 

MORTGAGE. 

Recorder  may  indicate  partial  release  of  personal  property  in  chattel 
mortgages. 

99-42 

Jan  30 

INSANE  PATIENTS. 

COUNTY  COURT'S 

LIABILITY. 

The  liability  of  the  County  Court  for  insane  patients  must  be 
determined  by  Section  9358,  R.  S.  Mo.  1939. 

99-42 

May  12 

NEPOTISM. 

School  director  cannot  appoint  daughter  of  the  half-brother  of  his 

father-in-law. 

100-42 

Apr  13 

ELECTIONS. 

Central  committee  of  political  party  can  only  fill  vacancies  on  a ticket 
after  the  primary  when  nominated  candidates  die  or  resign. 

OFFICERS 


County  officers  in  counties  under  5^, 000  popula- 
tion may  purchase  own  supplies. 


/ebruary  12,  194£ 


Mr . George  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  i is sour i 


Dear  Sir: 


This  department  is  in  reoeipt  of  your  letter  of 
February  5,  1942,  requesting  an  opinion,  which  reads  as 
follows : 

"May  I have  the  opinion  of  your  depart- 
ment on  the  following  questions: 

"1.  Does  the  County  Court  of  Audrain 
County  have  the  exclusive  authority  to 
purchase  neoessary  supplies  for  all 
county  offioes? 

"2.  If  the  County  Court  of  Audrain 
County  should  establish  and  itself  op- 
erate a central  system  of  supply  for 
all  county  offices,  ana  if  it  does  have 
the  exclusive  authority  to  purohase 
neoessary  supplies  for  all  oounty  of- 
fices, would  it  be  liable  for  payment 
for  supplies  purchased  directly  from 
vendors  by  any  of  the  oounty  offices? 

To  what  extent  is  the  County  Court 
of  Audrain  County  liable  for  payment 
for  supplies  purohaseu  directly  from 
vendors  by  the  respective  oounty  offices? 

"4.  What  offices,  under  tile  law,,  are 
oounty  offices  such  as  oorne  within  the 
purview  of  the  opinion  to  be  renuered  on 
the  foregoing  questions  and  what  offioes, 
if  any,  are  exoepteavw 
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All  four  questions  which.  you  have  set  out  in  your 
request  will  be  answered  by  our  opinion  on  your  first  ques 
tion. 


gection  3d,  Article  VI,  of  the  Missouri  Constitu 
tion  reads  as  follows: 

"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  ha ve  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  judges,  not 
exceeding  three,  of  whom  the  probate 
judge  may  be  one,  as  may  be  provided  by 
law.” 


By  reason  of  the  above  section,  the  Legislature  en- 
acted Section  2480,  il.  S.  io.  1939,  which  reads  as  follows: 

"The  said  court  snail  have  control  and 
management  of  the  property,  r eal  and 
personal,  belonging  to  tne  county,  and 
shall  have  power*  and  authority  to  pur- 
chase, lease  or*  receive  by  conation  any 
property,  real  or  personal,  for  the  use 
ana  benefit  of  the  county;  to  sell  and 
cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale 
to  the  use  of  the  same,  ana  to  audit  and 
settle  all  demands  against  the  county." 


The  above  section  was  construed  in  the  case  of  State 
v.  Mclilroy,  274  3.  W.  749,  1.  c.  752,  where  the  court  said: 

"In  iiuasell  v.  Crook:  County  Court,  75 
Or.  loo.  cit.  169,  145  P.-  655,  146  p. 

806,  ’county  business*  from  a constitu- 
tional sense  has  been  well  defined.  The 
syllabus  reads: 
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"*(7)  ’’County  business, " within  urti- 
cle  VII,  sections  11,  12,  of  the  Con- 
stitution, authorizing  the  Legislature 
to  provide  for  the  election  of  two  com- 
missioners to  sit  with  the  county  Judge 
while  transacting  county  business,  and 
the  stutute  providing  for  the  election 
of  two  persons  to  sit  with  the  county 
judge  in  the  transaction  of  county 
business,  means  all  business  pertain- 
ing to  the  county  as  a corporate  entity, 
and  the  Legislature  may  neither  limit 
nor  extend  the  operation  of  the  Consti- 
tution, and  a proceeding  to  oreate  a new 
county  out  of  territory  of  an  existing 
county  is  county  business.' 

"The  California  court  in  tfragley  v. 
Phelan,  126  Cal.  loc.  cit.  ooo,  58  P. 

625,  borrows  the  New  York  definition  of 
'county  affairs,'  thus: 

"'In  defining  the  phrase  "county  affairs" 
the  oourt  said  in  Hankins  v.  i.ayor , 64 
N.  Y.  22:  "County  affairs  are  those  re- 
lating to  the  county  in  its  organic  and 
corporate  capacity,  and  included  within 
its  governmental  or  corporate  powers."'" 


Under  the  above  holding,  "county  affairs"  and  "oounty 
business"  were  defined  as  meaning  the  oounty  in  its  corporate 
entity  and  not  the  business  or  powers  of  each  individual  office- 
holder. 

Before  the  enactment  of  Article  2,  Chapter  7o,  R.  8. 
lio.  19o9,  which  is  the  County  Budget  Law,  the  oounty  was  lia- 
ble for  all  neoessary  furniture  and  supplies  purchased  by  the 
elected  and  appointed  officeholders  of  the  county.  It  was  so 
ruled  in  the  case  of  Hammond  & Stephens  v.  Christian  County, 

62  3.  W.  (£d)  844,  1.  o,  845,  where  the  oourt  said: 

"In  each  of  the  foregoing  oases,  cited 
by  appellant,  the  expense  incurred  by 
the  oounty  official  for  which  the  oounty 
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was  held  liable  was  in  connection 
with  the  necessary  equipment  or  care 
and  maintenance  of  the  office  room  or 
rooms  or  county  property  under  his 
charge,  and  for  the  care  of  which  he 
was  responsible,  or  in  the  further- 
\ ance  and  performance  of  official  acts 
and  within  statutes  held  to  authorize 
reasonable  expenditures  for  such 
necessary  purposes.” 


Also,  in  the  case  of  Smalley  v.  Dent  County,  177  S.  W. 

620,  1.  c.  623,  where  the  court  said: 

"We  have  reached  the  conclusion,  from 
the  examination  of  the  foregoing  au- 
thorities, that  the  telephone  was  not 
only  a public  necessity  in  the  circuit 
clerk’s  office  in  Dent  county,  but 
that  tlie  same  should  have  been  main- 
tained by  the  county,  at  its  expense, 
as  a part  of  the  furniture  of  said 
office. " 


Also,  in  the  case  of  Motley  v.  Pike  County,  233  Mo. 

42,  1.  o.  46,  where  the  court  said: 

"Nor  do  we  think  there  was  error  in  the 
allowance  for  telephone  service.  The 
term  ’other  neoessaries*  as  used  in  the 
statute  is  sufficiently  broad  to  cover 
this  item.  We  are  not  living  in  the 
’dark  ages,’  but  in  a day  of  progressive- 
ness and  enlightenment.  Modern  business 
is  transacted  by  modern  means  and  methods. 

In  this  day  of  the  world  the  use  of  the 
telephone  is  in  many  instances  as  much 
of  a necessity  in  the  transaction  of  both 
public  ana  private  business  as  in  the 
postal  service.  The  use  of  the  telephone 
has  passed  the  period  of  mere  convenience. 

It  has  reached  the  period  of  necessity. 
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ll e are  or  opinion  that  the  plaintiff 
with  tlie  power  to  furnish  bis  offices 
with  'other  necessaries'  had  the  right 
to  engage  telephone  service  to  facil- 
itate the  business  of  his  office  with 
tae  general  public.  The  testimony  is 
that  it  was  necessary,  but  even  with- 
out testimony  we  would  have  to  know 
what  the  general  public  knows  with  ref- 
erence to  a matt or  of  this  kind." 


Also,  in  the  oase  of  Swing  v.  Vernon  Co.,  216  Mo. 

681,  1.  o.  692,  where  the  oourt  said: 

"There  is  not  a word  in  the  chapter 
l chap,  147),  relating  to  providing 
chairs,  desks,  pens,  ink,  stationery, 
stoves,  racks,  tables,  spittoons,  or 
other  office  paraphernalia.  There  is 
even  no  word  relating  to  a room  in 
which  to  keep  his  office  or  fuel  to 
heat  it.  But  when  we  read  other  pro- 
visions of  the  general  statutes  relat- 
ing to  building  a courthouse  and  heed 
the  underlying  theory  that  county  of- 
fices should  be  kept  there,  all  ques- 
tions relating  to  a room  vanish;  and 
when  we  read  in  section  9057  that  the 
reooxaer  of  deeus  must  give  a bond 
conditioned  that  he  will  deliver  up 
to  his  successor  a*ion0  other  things, 

'the  furniture  and  apparatus  belonging 
to  tlie  office,  whole,  safe,  and  unde- 
faced,'  we  but  gather  (whut  we  knew 
before)  that  the  furniture  and  ap- 
paratus do  not  belong  to  the  reoorder, 
but  to  the  oounty,  and  unuer  Revised 
Statutes  1899,  section  1777,  are  under 
the  control  and  management  of  the  county 
oourt.  Turning  to  other  cognate  sec- 
tions it  becomes  plain  that  unless  the 
Legislature  deliberately  planned  to 
legislate  against  recorders  and  in  favor 
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of  other  county  officers  (an  unthink- 
able position),  it  becomes  plain  that 
the  county  is  to  furnish  the  neces- 
saries in  furniture,  fixtures,  etc., 
to  preserve  the  oounty  records  and 
make  them  usable  by  and  useful  to  the 
general  public.  No  one  reading  stat- 
utes relating  to  clerks,  probate  judges, 
etc.,  can  come  to  any  other  conclusion.'1 


And  the  court  in  that  case,  at  1.  o.  695,  further 

said: 


"The  conclusion  we  have  coxae  to  com- 
ports with  the  general  doctrine  an- 
nounced in  25  Am.  and  j2ng.  knoy.  Law 
(2  Ad.),  o8Q.  ' .here,'  say  the  edit- 
ors of  that  standard  work,  'the  law 
requires  an  officer  to  do  v.hat  neces- 
sitates an  expenuiture  of  money  for 
which  no  provision  is  made,  he  may 
pay  therefor  anu  have  the  amount  al- 
lowed him.  Prohibitions  against  in- 
creasing the  compensation  of  officers 
do  ;not  apply  to  3uch  oases.  Tnua,  it 
is  customary  to  allow  officers  expenses 
of  fuel,  clerk  hire,  stationery,  lights, 
and  other  office  accessories. * 

"The  statute  relating  to  recorders  or- 
dains that  he  'keep'  his  office,  etc.; 
the  word  keep  is  one  of  wide  and  flexi- 
ble meaning,  one  meaning  being  to  main- 
tain , to  provide  Tor.  It  involves  the 
idea  of  continued  effort  in  that  line, 

1.  e.,  that  the  office  shall  be  carried 
on,  enjoyed,  6to.  Xu  this  view  of  the 
case,  the  great  breadth  of  the  statutory 
word  'keep'  permits  of  the  notion  that 
it  was  the  legislative  intent  that  the 
recorder  of  oeeas  should  have  the  power 
to  maintain  and  provide  for  his  office 
in  a reasonable  way  for  the  benefit  of 
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tiie  public,  und  (by  implication)  at 
the  puolio  expense,  where  county  courts 
violate  or  renounce  their  duty  in  that 
regard. " 


.ilso,  in  tue  case  or  xunsas  Jity  janitary  Jo.  v. 

Laoleue  Jounty,  607  Mo.  10,  1.  o.  17,  the  court  aaiu: 

• 

"The  del  end  ant  offered  evidence  tend- 
ing to  prove  that  the  sheriff,  upon 
v/hose  order  tue  goods  were  sold  and 
delivered,  had  no  authority  to  order 
tne  3 tune  and  that  they  were  not  needed 
or  necessary.  This  might  be  a good  de- 
fense in  so  far  as  the  goods  sold  and 
delivered  for  use  at  the  court  house 
and  poor  farm  are  concerned.  Section 
9507  requires  that  the  agent  purchas- 
ing supplies  for  the  county  be  law- 
fully authorized,  and  this  requirement 
is  not  done  away  with,  even  though  the 
claim  may  not  be  defeated,  beoause  the 
prescribed  legal  steps  have  not  been 
followed.  No  question  of  that  sort  can 
be  successfully  raised  as  to  any  part 
of  the  goods  ordered  for  and  used  at 
the  county  jail.  Under  deotion  12549 
tne  jail  is  required  to  be  kept  in  good 
and  sufficient  condition,  and  under 
Seotion  12551  the  sheriff  of  the  county 
has  tne  custody,  keeping  and  charge  of 
the  jail.  He,  therefore,  has  full  au- 
thority to  purchase  all  supplies  neoes- 
aary  to  keep  suoh  jail  in  good  and  suf- 
ficient condition,  which  includes  sani- 
tary condition,  and  needed  no  authoriza- 
tion by  the  county  court  to  render  the 
county  liable  for  purchases  for  suoh 
jail  for  such  purpose.  (Harkre&der  v. 

Vernon  Jounty,  216  Mo.  696.)  The  sheriff 
testified  that  the  goods  were  needed  and 
used  at  the  court  house,  as  well  as  at 
the  jail.  There  was  no  testimony  what- 
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ever  tending  to  show  thtt  the  Ooods 
oruered  were  not  neeaed  at  the  jail. 
Therefore,  the  circuit  court  should 
hare  directeu  a reioict  for  plaintiff, 
to  the  extent  that  such  goods  were 
used  at  the  jail,  and  for  that  reason 
the  Juugment  in  defendant’s  favor  can- 
not be  sustained, " 


The  rulinjs  in  all  of  the  above  cases  were  to  the 
effect  that  county  officers  could  purchase  supplies,  furni- 
ture, etc.,  necessary  for  the  ourryin^  out  of  the  duties  of 
the  office.  The  main  questions  involved  were  questions  of 
fact  and  not  of  law,  that  is,  whether  the  things  purchased 
were  necessary.  This  rule  of  law  has  been  changed  to  a cer- 
tain extent  by  the  County  fluoget  Law,  supra. 

The  County  Budget  Law  consists  of  many  sections, 
but  Sections  10910  to  10917,  inclusive,  only  apply  to  coun- 
ties under  50,000  population,  anu  Sections  10918  to  10955 
apply  to  counties  over  50,000  population.  There  is  no  pro- 
vision in  the  County  Budget  Law  which  requires  the  county 
to  appoint  a purchasing  agent  to  purchase  supplies  for  all 
officers  in  counties  under  50,000  population,  but  there  is 
a provision  for  the  appointment  of  a purchasing  agent  and 
accounting  officer  in  Section  10952,  which  only  applies  to 
counties  over  50,000  population,  .^cooraing  to  the  last 
1940  oensus,  the  population  of  Audrain  County  vts  22,675, 
and  the  powers  of  the  oounty  court  in  regard  to  the  County 
Budget  Law  are  sot  out  in  jections  10910  to  1091?,  Inclusive. 

Under  Section  10915,  every  officer  who  expects  to 
claim  pay  for  services  or  to  receive  supplies  to  bo  paid  for 
from  the  oounty  funds  shall  submit  to  the  county  dark  cer- 
tain Information  and  an  estimate  as  to  the  amount  of  money 
that  should  be  budgeted  to  his  department  for  the  year. 

Since  the  rule  of  law  as  3et  out  in  the  oases  in  the 
first  part  of  this  opinion  has  not  been  changed  as  to  counties 
under  50,000  population,  the  county  court,  which  passes  upon 
the  estimate  as  feiven  by  the  county  officer  for  his  salary  and 
supplies,  has  control  over  the  finunoe3  of  the  oounty  to  the 
extent  that  It  may  reduce  his  estimate.  The  oounty  court  can 
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revise  and  amend  bis  estimate  by  virtue  or  lection  10917, 

R.  S.  Mo.  1939. 

’’County  officers"  have  been  defined  in  many  oases. 
In  the  case  of  State  ex  rel.  Buchanan  County  v.  Imel,  242 
Mo.  293,  the  court,  at  page  300,  defined  "county  officers: 

"The  words  ’county  officers’  have  two 
well  defined  meanings.  In  their  most 
general  sense,  they  apply  to  officers 
whose  territorial  jurisdiction  is  co- 
extensive wit a the  county  for  which 
they  are  elected  or  appointed.  In  a 
more  precise  and  restricted  sense, 
tnose  words  mean  officers  ’by  whom  the 
county  performs  its  usual  political 
functions.  Its  function  of  government.’ 

( jheooygan  County  v.  Parker,  70  U.  S. 

93,  1.  c.  96.)" 


Also,  in  the  case  of  State  ex  rel.  itucker  v.  Hoffman, 
294  3.  W.  429 , 1.  c.  431,  the  court,  in  holding  that  a probate 
Judge  is  not  a county  officer,  said: 

"The  duties  of  official  court  reporters 
pox-tain  wholly  to  the  courts  of  which 
they  are  officers,  and  tney  perform  no 
duties  wnatever  relating  to  the  func- 
tions of  county  government.  The  supreme 
Court  in  the  case  of  Jtute  ex  rel.  v.  , 

Xmel,  242  Mo.  293,  300,  oOl,  o02,  146 
3.  A.  78a,  7 84,  in  holding  that  a pro- 
bate Judge  is  not  a county  officer, 
stated: 

"’The  words  "county  officers"  have  two 
well  defined  meanings.  In  their  most 
general  sense,  they  apply  to  of floors 
whose  territorial  jurisdiction  is  co- 
extensive witu  tne  county  for  which  they 
are  elected  or  appointed.  In  a more  pre- 
cise and  restx’ictea  sense,  those  words 
mean  officers  "by  whom  the  county  per- 
forms its  usual  political  functions,  its 
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function  of  government.”  Cheboygan 
County  v.  Parker,  70  U.  3.  95,  loc. 
eit.  96  ( 18  L.  Kd.  53).*” 


This  opinion  covers  all  county  officers,  which  ex- 
cludes probate  courts  and  circuit  courts. 

Under  Section  10912,  tile  offioer  claiming  any  payment 
for  salaries  or  supplies,  who  does  not  include  in  his  budget 
an  itemized  statement  of  the  supplies  he  will  require  for  his 
office,  would  not  be  entitled  to  purchase  such  supplies.  It 
is  mandatory  that  he  furnish  all  of  this  information  as  to 
his  salary  and  allowance  for  supplies  before  he  can  receive 
either  salary  or  purchase  supplies. 

We  are  not  holding  that  a county  officer  can  purchase 
supplies  that  are  not  appropriated  to  him  by  the  county  budget, 
and  he  should  keep  within  the  budget  in  the  purchase  of  all 
necessary  supplies. 


UONOLUJION 


In  viev;  of  the  above  authorities,  it  is  the  opinion  of 
this  department  that  the  County  Court  of  audrain  County  does 
not  have  the  exclusive  authority  to  purchase  necessary  supplies 
for  all  county  officers. 

It  is  further  the  opinion  of  this  department  that  the 
county  is  liable  for  the  payment  of  supplies  purchased  directly 
from  vendors  by  any  of  the  county  officers  of  Audrain  County 
providing  that  the  budget  of  his  department  oontains  suffi- 
cient money  to  pay  the  claim. 

Our  holding  in  this  opinion  applies  to  all  county  of- 
ficers of  Audrain  County. 

Respectfully  submitted. 


APPROVE!): 


W.  J.  BURKE 

assistant  Attorney  General 


W MbKn^acA' ' 

Attorney  General 


SCHOv LS: 

SCF'LL  JlSTHiCTS: 
pa  cTiTic::  i : s: 


Liability  of  public  school  districts 
for  co'tts  of  partition  fences. 


March  23,  1942 


lion. George  Adams 
Prosecuting  Attorney 
Mexico,  Missouri 

Dear  Sir: 

Tliis  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
on  the  following  question: 

"May  I have  your  opinion  as  to 
whetlier  or  not  a common  school  dis- 
trict can  b e compelled  to  put  in  a 
partition  fens©  under  the  statutes 
relative  to  fences  and  enclosures," 

The  question  which  you  submit  does  not  involve  the 
question  of  the  authority  of  a school  district  to  erect 
fences  but  it  involves  the  question  of  whether  or  not  it  is 
mandatory  on  a school  district  to  erect  division  fences.  On 
the  question  of  the  authority  of  the  district  to  erect 
fences,  we  are  enclosing  a copy  of  an  opinion  to  Honorable 
P.  C.  Hays,  Secretary  of  School  Board,  Poplar  Bluff,  Missouri. 
This  opinion  is  dated  March  24,  1936.  While  it  is  not  per- 
tinent to  the  question  you  have  submitted,  we  thought  it 
might  be  of  come  value  to  you  in  settling  this  matter. 

On  the  question  of  whetlier  or  not  it  is  mandatory 
for  t he  district  to  erect  and  pay  for  a division  fence  di- 
viding the  properties  of  the  school  district  from  other  owners, 
I find  that  section  14374,  H.  £.  Mo.,  1939,  pertaining  to 
division  fences  provides  as  follows: 


FILE. 

/ 


"Whenever  wit  fence  of  any  owner  of 

real  estate,  now  erected  or  constructed, 

or  which  shall  hereafter  be  erected  or 

cons true ted,  the  same  being  a lawful 

fence,  defined  by  sections  14569  and  14570, 

serve*  to  enclose  the  land  of  another. 
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or  which  shall  become  a part  of 
the  fence  enclosing  the  lands  of 
another,  on  demand  made  by  the  per- 
son ownin^  such  fence,  such  other 
person  shall  pay  the  owner  one-half 
the  value  of  so  much  thereof  as 
serves  to  enclose  his  land,  and 
upon  such  payment  shall  own  an  un- 
divided half  of  such  fence. 

You  will  also  note  that  by  section  14575  that  if  the 
owners  fail  to  a 6ree  on  the  value  of  the  fence,  then  i t is  sub- 
mitted to  a Hoard  of  Reviewers,  ibid  b}  section  14576,  it  is 
provided  that  if  the  person  charged  with  his  part  of  the  value 
of  the  fence  does  not  pay  for  same,  that  it  might  be  recovered 
before  some  justice  of  the  peace  of  competent  jurisdiction. 

If  the  controversy  is  between  individuals,  then  there  is  no 
question  but  that  the  foregoing  provisions  of  the  statute  ax’e 
applicable.  However,  a school  district  is  a subordinate  agency, 
subdivision,  or  Instrumentality  of  the  state,  which  performs 
the  duties  of  tlie  state  in  the  conduct  and  maintenance  of  the 
public  schools.  State  vs.  Whittle  63  S.  \7.  (2)  1.  c.  102. 

That  being  the  case,  the  school  district  i’s  in  a different  class 
than  that  of  a person  involved  In  a division  fence  line  contro- 
versy. 


We  do  not  find  where  such  question  has  been  before  the 
courts  of  this  State  or  any  other  state.  However,  we  think 
that  tiie  question  in  which  it  was  attempted  to  impose  a sev/er 
tax  against  a school  district  Is  analogous  to  the  question  here. 
In  the  case  of  Normandy  Consolidated  School  District  of  St.  Louis 
County  v.  V/ellston  Sewer  District  of  St.  Louis  County  et  al. 

77  S .W.  (2d)  477,  the  Sewer  district  was  attempting  to  collect 
from  the  school  district  the  portion  of  the  sewer  tax  which  the 
lands  of  t he  school  district  were  liable  for.  The  sewer  tax 
act  unuer  which  the  suit  was  broujit  provided  that  a uniform 
tax  should  be  levied  "upon  all  the  lands"  within  any  sewer 
district  and  that  upon  the  assessment  of  benefits  a tax  of  a 
portion  of  such  benefits  should  be  levied  "on  all  lots,  tracts 
and  parcels  of  lands,  railroads  and  other  property  in  the  dis- 
trict etc."  In  that  suit  the  defense  v/as  t hat  a school  dis- 
trict oeing  a public  instrumentality  of  t lie  government  was  not 
included  within  the  a ct.  At  1.  c.  473  the  court  said: 

"How  it  is  accepted  doctrine  that  public 
schools  constitute  an  arm  of  the  state 
government  and  perform  a public  or  govern- 
mental function,  f roj.  which  it  necessarily 
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follows  that  the  piestiun  of  whether 
the  property  of  school  districts  is 
to  be  held  liable;  to  the  imposition 
of  a tux  against  it  is  to  be  deter- 
mined in  the  light  of  the  rules  per- 
taining to  the  subject  of  taxation  of 
public  property  gener  lly.-.> 

Citinc;  cases. 

ii  ..  ii  '.c  *U  ii  w ii-  •K  ie  -if  •'.}  -ft  it  « v 

"hut  even  though  the  legislative  body 
has  the  unquestioned  p^wer  to  require 
public  property  located  in  a benefit 
district  to  i-a  its  proportionate  share 
of  the  cost  of  uhe  benefit,  yet  the 
i-ule  is  that  public  property,  vnich 
is  made  use  of  as  an  integral  port  of 
government  i . the  exercise  of  a govem- 
uiental  function.  Is  nevertheless  to  be 
held  exempt  from  any  such  special  assess- 
ment unless  in  the  enactment  of  the  law 
the  lawmakers  nave  manifested  a clear 
legislative  Intent  that  such  public 
property  shall  bo  subject  to  the  assess- 
ment. liiis  doctrine  traces  its  ancestry 
each  to  the  ancient  com., on-law  principle 
that  the  crown  * s not  to  be  bound  by 
anj  statute,  the  words  of  which  restrained 
or  diminished  any  of  his  rights  or  in- 
terests, unless  he  was  specially  named 
tue* ein;  ana  the  theory  of  the  modern- 
ised restate. .,ent  of  t he  .principle  i3 
that  to  reqi  ire  public  funds  to  be  paid 
out  for  taxes  wovla  necossaril.  divart 
such  funds  from  the  true  public  use 
which  they  are  otherwise  designed  to 
serve.  And  of  course,  if  a clear  ex- 
pression of  legislative  Intent  is  to  be 
required  as  the  basis  f or  t he  enforce- 
ment of  spec  if  J.  tax  bills  against  public 
property  strictly  devoted  to  public  use, 
then  mere  general  language  in  a statute 
will  not  suffice  to  warrant  such  assess- 
ment, and  public  property  will  not  be  held 
included  within  the  scope  of  any  such 
statute  unless  by  express  enactment  or 
clear  implication."  Citing  cases. 
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In  that  cate  tlie  court  held  that  the  school  dis- 
trict was  not  included  within  the  sewer  tax  act  because 
the  lawmakers  iiad  not  expressly  included  it.  The  impo- 
sition of  the  expenses  of  erecting  a division  fence  upon 
a school  district  would  be  similar  to  the  imposition  of 
the  sewer  tax  expense  on  a school  district.  Since  the  court 
in  the  Normandy  Consolidated  School  District  case  above, 
held  that  since  the  school  district  is  not  expressly  in- 
cluded in  the  sewer  district  act,  that  it  Is  not  liable  for 
the  tax;  then  by  the  same  process  of  reasoning,  since  the 
school  district  is  not  expressly  included  in  the  statutes 
pertaining  to  division  fences  cited  above,  we  do  not  t.  ink 
that  a school  district  could  be  charged  with  the  costs  or 
value  of  its  one-half  of  any  fence  wx.lch  may  be  erected  be- 
tween its  property  and  other  property. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  a common  school  district  cannot  be  compelled 
to  put  in  a partition  fence  nor  can  it  be  charged  with  one- 
half  of  the  value  of  the  fence. 


Respectfully  submitted 


•TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


HOY  IucKIi'TKICL 
Attorney  General 
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TOWNSHIP  0R9ANIZATj.CN:  1.  Upon  refusal  and  failure  to  qualify 
TRUSTEES*  after  being  elected,  the  old  board 

shall  call  another  election 
2.  Old  trustees  shall  continue  to  perform 
all  duties  until  new  trustees  are 
elected  and  qualified. 


June  6,  1942 


Hon.  0.  D.  A1  genii f sen 
Mayor-Elect 
St.  Peterr,  'issouri 

Dear  Hr.  Algemissen* 

This  i?  to  scknovladge  receipt  or  yo  r letter  of 
recent  date  wherein  you  equert  ar,  opinion  from  this  de- 
partnent  based  on  the  following  statement  or  facte: 

"•'ay  I beg  to  prerent  a problem  of  ours 
In  the  T?wr-of  St.  Peterr,  isscuri? 

The  r*»;  ’Iht  t^Yn  election  was  held  on 
April  7,  1042,  and  five  new  members  7 ere 
elected  to  the  hoard  of  trustees.  ;,;on« 
of  them  a "'reared  for  qualification  prior 
to  twenty  davs  followin'"  their  election, 
although  they  were  duly  notified  of  same 
by  . S.  ail. 

"Please  advise  what  is  to  be  done.  Shall 
a new  election  be  held?  tf  so,  whot  pro- 
cedure shall  be  followed?  Is  the  old 
Board  of  trustees  privileged  to  uet  in 
accordarce  with  the  duties  of  their  offices 
until  the  newly  elected  officers  are  quali- 
fied and  sworn  into  office?  Could  the 
ra^e  prerent  boerd  (thst  elected  In  April 
1941)  remain  in  office  and  act  legally  until 
time  of  t e next  annual  election  (April 
194-7)  wlthoit  e-’dan  erin  the  forfeiting 
of  the  cornorate  charter?" 

Section  7294,  . S.  Mo.  1939,  provides  a?  follows* 

"in  case  of  the  failure  of  any  election  of 
trustee?  or  other  officers,  a majority  of 
the  trustees  then  in  office,  or  any  Justice 
Of  the  peace  of  tho  township  in  wb’ch  sold 
town  or  village  is  situated,  may  cause  the 
election  to  be  held  on  any  other  day." 
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It  will  e noted  from  the  above  section  that  the 
section  contains  the  words  "any  election"  and  the  words 
"the  majority  of  the  trustees  then  In  office."  From 
this  wordin’,  we  are  of  the  view  that  it  is  clearly  the 
Intent  of  the  Legislature  that  where  persons  fall  or  re- 
fuse to  qualify,  as  Is  Indicated  In  the  opinion  request, 
having  been  duly  elected  at  a regular  annual  election  for 
that  purpose,  it  is  incumbent  upon  the  trustees  holding 
over  in  office  to  call  another  election.  Farther,  if  the 
trustees  do  not  call  an  election,  any  Justice  of  the  peace 
of  the  township  in  which  said  town  or  village  Is  situated 
may  call  the  election. 

It  will  be  noted  that  Section  729C,  R.  S.  &o. 

1939,  provides  In  part  as  follows: 

* * * or  If  the  qualified  electors 
of  such  village  shall  'ail  for  one  year 
to  elect  such  trustees,  then  such 
village  shall  be  disincorporated  by  the 
county  court  of  the  county  where  the 
village  is  located,  upon  the  petition 
of  any  cltioen  residing  in  such  villare. 
after  the  publication  of  notice  * * * * 

The  above  eection  Is  clear  In  Its  meaning  as  to 
the  procedure  that  may  be  followed  by  the  county  court  should 
a village  fall  to  elect  persons  who  will  act  as  trustees. 

Prom  a review  of  the  foregoing  sections,  we  are  of 
the  opinion  that  the  trustees  who  have  held  over  shall  call 
another  election  for  the  purpose  of  electing  suitable  per- 
sona who  will  qualify  and  act  as  trustees,  or  any  justice 
of  the  peace  In  the  township  in  which  the  villa  e is  situa- 
ted may  call  the  election,  out  It  Is  our  opinion  the  primary 
duty  in  upon  the  holdover  trustees,  for  It  will  be  noted  the 
section  uses  the  word  "..ay"  after  the  provision  providing 
that  a Justice  may  act  whereas  the  portion  of  the  section 
refaaring  to  the  trustees  then  In  office  Is  explicit  in  Its 
moaning  end  directions  to  the  trustees. 

In  giving  notice  for  the  election,  Eection  7233,  R. 

S.  Mo.  1939,  provides  as  follows: 
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"The  Juflres  of  election  shall  five 
public  notice  of  the  time  and  dace  of 
holding  each  election,  by  advertisement 
published  in  acme  newspaper  published 
in  their  town,  or  by  handbills  put  up 
in  six  public  places  in  such  town,  not 
less  than  ten  nor  more  than  twenty  days 
previous  to  the  election*" 

The  above  section  should  be  followed  in  giving 
notice  for  the  election. 

Now  turning  to  the  question,  "Is  the  old  Board  of 
Trustees  privileged  to  act  in  accordance  with  the  duties  of 
their  office  until  the  newly  elected  officers  are  qualified 
and  sworn  into  office?" 

Section  7244,  K.  C,  o.  1939,  provides  as  follows: 

"\'o  perr.rn  shall  be  r trustee  who  shall 
not  have  avtalned  the  a e of  twenty-one 
years;  who  shall  not  be  a nale  citizen 
of  the  United  Stater;  who  shall  not  be 
an  inhabitant  of  the  town  at  the  time  of 
his  election,  and  reside  therein  for  one 
w ole  year*  next  preceding;  who  shall  not 
be  a householder  within  the  limits  of 
such  town;  and  every  trustee  shall  hold 
his  office  for  the  term  of  one  year,  and 
until  a successor  is  elected  and  quali- 
fied." 

It  will  be  noted  that  the  a.<ove  section  clearly  pro- 
vides that  a trustee  who  has  been  duly  elected  and  hae 
qualified  shall  hold  office  for  the  term  of  one  year,  and 
until  a s.qg .fi.MLP.or  i£  elected  o ullfled.  Therefore,  the 
trustees  that  are  now  holding  over  in  office  shall  perform 
each  and  every  duty  until  a new  board  of  trustees  ere  elected 
and  qualified  and  succeed  them.- 


C hCLUblON 


1.  It  is  the  opinion  of  this  department  that  where 
newly  elected  members  of  a board  of  trustees  of  a village 
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fall  and  refuse  to  qualify.  It  la  Incumbent  upon  the  trust- 
ees of  the  old  board  to  call  another  election,  giving  the 
n tlce  as  Is  provided  In  Section  7233,  S.  Mo.  1939,  for 
the  purpose  of  electing  persona  who  will  qualify  and  act 
as  trustees  for  the  ensuing  year. 

2.  It  is  the  opinion  of  this  department  that  where 
persons  are  elected  to  a board  of  trustees,  but  who  refuse 
and  fail  to  qualify,  the  members  of  the  old  board  of 
trustees  shall  continue  to  perform  each  and  every  duty  until 
a new  board  is  duly  elected  and  qualified. 

Res  e ctfully  submitted. 


B.  RICHARDS  CRfcECfl 

Assistant  Attorney  General 


A P:^OV  X: 


W— Tck-iT'TRiCK 
Attorney  General 
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Qualifications  of  judges  of  election. 


COPY 


July  y , 1942 


Mr.  H.  D.  Allison 
Comity  Clerk,  Buchanan  County 
St.  Joseph,  Missouri 

Dear  Mr.  Allison: 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  opinion  from  this  department  on  the  following 
statement : 


"Will  you  please  Inform  me  if  it  is 
permissible  for  a judge  or  clerk  to 
serve  in  another  precinct  or  ward 
other  than  the  one  in  which  ne  is 
registered  and  qualified  to  vote  on 
election  day. 

"We  do  not  find  any  section  in  the 
laws  which  states  that  a judge  or 
clerk  must  serve  in  only  the  ward 
and  precinct  in  which  he  is  qualified 
to  vote  but  since  we  have  had  numerous 
questions  asked  in  regard  to  tnis 
matter,  I would  appreciate  a legal 
opinion  from  you.  1 


We  refer  you  to  Section  11469,  H.  S.  Mo.  1939,  which 
provides  in  part  as  follows: 


"All  citizens  of  the  United  States, 
including  occupants  of  soldiers ' and 
sailors'  homes,  over  the  age  of 
twenty-one  years  who  have  resided  in 
this  state  one  year,  and  the  county, 
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city  or  town  sixty  days  immediately 
preceding  tne  election  at  which  they 
offer  to  vote,  and  no  other  person 
shall  be  entitled  to  vote  at  all 
elections  by  the  people:  Provldeo , 
each  voter  shall  vote  only  in  the 
township  in  which  he  resides,  or  if 
in  a town  or  city,  then  in  the  elec- 
tion district  therein  in  which  he 
resides:  *************" 


Section  11500,  R.  3.  Mo.  193"J>  pertaining  to  qualifi- 
cations of  judges  or  clerk3  of  election,  provides  as  follows 


"Mo  person  shall  be  qualified  to  act 
as  a judge  or  clerk  of  any  election 
unless  he  snail  be  legally  entitled 
to  vote  at  such  election,  and  shall 
moreover  be  able  to  read  and  write . " 


Since  said  Section  11500  does  not  specifically  provide  that 
the  judge  or  clerk  shall  be  a resident  voter  of  the  ward  or 
precinct  in  which  he  resides,  we  think,  under  tne  rule  tnat 
statutes  relating  to  the  same  subject  matter  3nould  be  read 
together,  that,  therefore,  3ald  Section  11500  should  be 
read  with  said  Section  11469.  Applying  that  rule  then,  the 
judge  or  clerk  of  the  election  should  not  only  be  legally 
entitled  to  vote  at  said  election,  but  he  al30  should  be 
legally  entitled  to  vote  in  the  ward  or  precinct  in  which 
he  is  to  act  as  judge. 


CONCLUSION 


It  is,  therefore,  tne  opinion  of  this  department  tnat 
the  qualifications  of  the  judge  of  an  election  should  be 
that  ne  should  be  legally  entitled  to  vote  at  the  election 
and  tnat  he  3houla  also  be  legally  entitled  to  vote  in  the 
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county,  city, 
judge . 


APPROVED: 


ward  or  precinct  in  which  ne  is  to  act  as 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


VANG  C.  THURLO 

(Acting)  Attorney  General 


ELECTIONS 


Application  of  absentee  voters  in  the 
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Mr.  K.  L.  itllieon 
County  clerk 
Luchanar  County 
St,  Joseph,  Missouri 


Deer  oirJ 


The  Attorney  General  is  in  receipt  of  your 
request  for  an  opinion,  of  recent  date,  which  nartially 
reads  as  follows: 


wSec.  11521  states  that  ballots 
must  be  returned  to  the  County 
^lerk  not  later  than  sixty-six 
hours  preceding  the  time  for 
opening  the  polls  and  that  such 
ballots  should  be  transmitted  by 
the  county  Clerk  to  the  election 
Judges  who  are  to  count  same  on 
election  day.  uoes  this  Section 
apply  to  all  absentee  ballots  cast 
by  service  men  or  does  it  apply  only 
to  those  who  obtain  the  ballot  di- 
rect from  the  county  Clerk  and  vote 
same  in  the  County  Clerk's  Oifice. 

1 do  not  see  how  it  would  be  pos- 
sible for  a man  to  make  application 
within  the  time  limit  of  from  15  to 
5 days  prior  to  election,  have  his 
ballot  mailed  to  him,  vote  it  and 
return  it  to  the  °ounty  Clerk  not 
later  than  sixty-six  hours  before 
the  polls  open,  if  the  County  Clerk 
would  not  even  receive  his  applica- 
tion for  ballot  until  five  days  be- 
fore the  election. 
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”1  would  also  like  to  know  if  a 
letter  from  a service  man  asking 
for  an  absentee  ballot,  will  be  suf- 
ficient application  or  is  it  com- 
pulsory Uiat  he  use  the  form  nro- 
viaed  for  in  ueo.  li^L, 

[ | 

Your  request  involve^  two  {distinct  Interrogations: 
(l)  .lust  all  absentee  balJots  aiast  by  persons  in  mili- 
tary service'  reach  the  county  clerk  at  least  sixty-six 
hours  preceding  the  time  ror  the  opening  of  the  polls, 
as  provided  in  Section  11521  h.  b.  Missouri,  1939,  or 
only  t ose  returned  to  the  clerk  by  mail;  and  (2)  may 
absentee  voters  in  the  ^rmed  Octrees  apply  by  letter 
for  a ballot,  or  are  they  required  to  execute  an  affi- 
davit as  required  by  section  11472  h.  d.  ^iaacuri, 

1939. 


1 


inasmuch  as,  the  "right  of  suffrage  is  not  a natural 
or  inherent  right  * but  is  purely  conviii  ticnal"  (State 
ex  rel  Allis  v.  brown,  33  S.  (2d)  104,  1.  c.  107,  326 
Ao.  627)  the  solution  of  your  inquiry  is  to  be  found  in 
the  constitutional  provision  and  certain  of  the  absen- 
tee ballot  statutes  later  noted  herein. 

You  mentioned  Section  11521  R.  Missouri,  1939. 
This  applies  to  absentee  voters  in  military  service  out- 
side this  btate.  This  indicates  that  th^re  is  here 
involved  only  the  votes  of  members  of  the  military 
forces  present  elsenhere  than  in  issourl.  ho  ever,  as 
there  is  a distinction  between  absentee  voters  of  the 
Armed  lorces  within  the  ; tate  and  those  without  the 
State  the  statutes  applicable  to  both  will  be  noted. 
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Section  9,  of  Article  VIII  of  the  Constitution 
authorizes  the  enabling  of  qualified  voters,  absent  from 
this  State  on  military  service  and  qualified  voters  ab- 
sent from  their  counties,  but  within  the  State,  to  exer- 
cise their  right  of  suffrage  ns  may  be  provided  by  law, 
'ihese  absent  electors  were  olaced  ir  two  groups,  one 
group  being  voters  in  the  Armed  forces  beyond  the  con- 
fines of  Missouri,  and  the  other  being  voters  who  are 
within  the  state,  but  without  their  respective  counties. 

Accordingly  the  legislature  enacted  what  Is  now 
a portion  of  Article  2,  of  Chapter  76,  and  article  3, 
of  Chapter  76,  both  found  In  the  Revised  statutes  of 
Missouri,  for  the  year  1939.  This  office  has  ruled 
that  the  first  mentioned  article  applies  to  qualified 
voters  both  civilian  and  members  of  the  Armed  Forces 
outside  their  respective  counties,  but  within  the  State, 
while  said  Article  3 (of  which  Section  11521,  supra, 
is  a part)  governs  only  qualified  electors  outside  the 
State  on  military  or  naval  services,  /n  epi tomization 
to  such  rulings  is  hereto  attached. 

qualified  voters  abser  from  their  counties,  but 
within  the  may  apply,  in  person,  or  by  mail,  for 

an  absentee  ballot  (Section  1147i  h,  S.  Missouri,  1939) 
and  such  ballots,  when  voted,  must  reach  the  Issuing 
officer  not  later  than  six  o'clock  P.  M, , of  the  day 
after  the  election.  (Section  11474  R.  S.  Missouri,  1939). 

Section  11519  R.  3.  Missouri,  1939,  applies  to 
qualified  voters  In  the  Armed  Forces  and  beyond  the 
confines  of  Missouri,  reads  as  follows: 


"Any  absent  voter  as  defined  under 
the  provisions  of  this  article,  who 
shall  have  complied  with  the  pro- 
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visions  of  the  law  relating  to 
registration  whether  by  the  form 
outlined  in  section  11513  of  this 
article  or  in  person  may  make  ap- 
plication by  mail  not  more  than 
fifteen  nor  less  than  five  days 
prior  to  such  election,  to  the 
county  clerk  of  tne  county  of  wnich 
be  is  a resident,  or  board  of  elec- 
tion commissioners  of  the  city  of 
St.  Louis  or  clerk  of  the  city,  town 
or  township,  as  the  case  maybe,  for 
an  official  ballot  to  be  voted  at 
such  election. " 


The  language  of  this  section  may  be  somewhat  con- 
fusing, as  may  be  the  wording  of  section  11521,  supra, 
yet  certain  rules  of  statutory  construction  will  ap- 
parently govern. 

>iihile  elections  should  be  so  conducted  as  to 
afford  a free  and  fair  expression  of  the  popular  will, 
yet  ’'mandatory  statutory  requirements  must  be  followed." 
(State  ex  inf.  Mcxvittrick  v.  Stoner,  146  S.  . (2d)  891, 
1.  c.  894.) 

* 

It  is  a primary  rule  of  construction  to  ascertair 
the  lawmakers’  intent  from  the  ords  used,  if  possible, 
and  to  put  on  the  langua,  e of  the  legislature , its  plain 
meaning.  (Artophone  corporation  v.  Coale,  133  5.  i«.  (2d) 
333,  345  Mo.  344.)  The  intention  of  the  lawmakers  will 
prevail  over  literal  sense  of  terms.  (State  v.  Swartsmann 
Service,  40  S.  ft.  (2d)  479.)  However,  if  the  meaning  of 
a statute  is  plain  and  unambiguous,  it  may  not  be  con- 
strued, but  must  be  given  effect  as  written.  (St.  Loui3 
Amusement  Company  v.  St.  Louis  County,  147  s.  W,  (2d) 

667,  347  Mo.  456.)  Furthermore,  the  statutes  should  be 
read  together  to  determine  the  intent  of  the  legislature. 
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It  was  evidently  the  legislature's  intent  tliat 
a person  in  the  military  forces  could  make  written 
application,  if  beyond  the  btate,  for  an  absentee 
ballot,  or  if  he  was  present  in  the  county  of  his 
residence  but  expected  to  be  outside  of  the  btate  on 
election  cay  he  could  apply  in  person  for  an  absentee 
ballot,  but  that  such  application  in  either  event  should 
be  made  no  more  than  fifteen,  nor  less  than  five  days 
prior  to  the  election.  This  is  according  to  Section 
11519  It,  S.  -issouri,  1939,  and  that  portion  of  Section 
11521,  supra,  which  reads  as  follows: 


"The  elector  shall  upon  receipt  of  a 
ballot  or  ballots,  go  before  an  offi- 
cer authorized  by  law  to  take  oath, 
administer  and  make  and  subscribe  to 
the.  affidavit  on  back  of  envelope 
in  which  ballot  or  ballots  are  to 
be  enclosed,  and  the  voter  shall 
thereupon  in  the  presence  of  such 
officer  and  no  other  person,  mark 
such  ballot  or  ballots,  but  in  such 
manner  tliat  said  officer  cannot  know 
how  said  ballot  or  ballots  were  marked, 
and  the  ballot  or  ballots  voted  shall, 
in  the  presence  of  said  officer,  be 
folded  by  such  voter  so  that  each  bal- 
lot will  be  separate  and  so  as  to  con- 
ceal the  marking  and  be  enclosed  In  the 
envelope  in  wMch  the  affidavit  was 
taken,  in  the  presence  of  said  officer, 
and  in  case  there  are  rejected  or  un- 
voted ballots,  the  voter  shall  fold 
such  ballots  together  and  enclose  in 
another  envelope  marked  'unvoted  ballots’ 
and  enclose  such  envelope  in  the  same 
envelope  with  the  voted  ballots  which 
shall  be  securely  sealed  and  registered 
to  the  office  from  which  ballots  were 
received,  as  per  address  on  face  of 
envelope  , M 
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This  section  proceeds  with: 


" --  * * Provided  further,  any  elec- 
tor may  make  application  to  the  clerk, 
whose  duty  it  is  to  issue  ballots  as 
defined  by  this  article  for  an  official 
ballot,  if  such  ballots  are  in  such 
officer's  Lunds,  and  take  oath  as  pre- 
scribed and  vote  and  said  clerk  shall 
hold  said  ballot  in  his  office  until 
time  to  be  sent  to  the  precinct  at 
which  said  elector  is  a qualified  vo- 
ter as  hereinafter  defined:  Provided, 
however,  that  all  absentee  ballots 
shall  be  in  the  hands  of/ the  county 
clerk  or  other  official  whose  duty  it 
is  to  forward  ballots  and  election 
supplies  to  the  various  voting  pre- 
cincts not  later  than  Sixty- six  hours 
preceding  the  time  for  opening  the 
polls  at  such  election.  And  the  clerk 
shall  note  upon  the  envelope  containing 
such  ballots,  the  day  and  hour  which 
he  received  same," 


The  last  quoted  portion  is  definite  and  certain 
and  leaves  little,  if  any,  room  for  construction,  Sec- 
tion 11522  R.  3,  Missouri,  1939,  provides,  among  other 
things,  that  the  absentee  ballot  shall  be  delivered  to 
the  Judges  of  the  election  at  the  same  time  and  in  the 
same  manner  as  the  poll  books  and  ballots  are  delivered, 
which  must  be  delivered  before  the  polls  open;  then,  of 
necessity  the  ballots  could  reasonably  be  required  to 
be  in  the  hands  of  the  clerk  or  election  board, as  the 
case  may.be,  a period  of  time  before  the  other  elec- 
tion supplies  are  delivered. 
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It  is  the  opinion  of  this  department  that  the 
absentee  ballots  of  qualified  voters  in  the  Armed 
Forces,  absent  from  the  State  must  bo  in  the  hands 
of  the  county  clerk,  or  board  of  election  commissioners, 
es  the  case  may  be,  at  least  sixty-six  hours  preceding 
the  time  for  the  opening  of  the  polls  at  such  election. 
This  conclusion,  however,  does  not  apply  to  qualified 
voters  outside  their  county,  but  within  the  State,  cast- 
ing absentee  ballots.  The  latter  are  governed  by  sec- 
tion 11474  K.  o.  Missouri,  19.59. 


II 


Your  second  question  is  to  the  effect  that* 

May  absentee  voters  in  the  Armed  Forces  apply  by  letter 
for  a ballot,  or  are  they  required  to  execute  an  affi- 
davit as  prescribed  by  Section  11472  R.  S.  Missouri, 
1939? 

The  statute  you  mention  in  this  connection  (Sec- 
tion 11472  h,  S.  Missouri,  1939)  requires  the  execution 
of  an  affidavit  and  application  for  an  absentee  ballot 
and  prescribes  the  form  of  such.  Section  11471,  supra, 
requires  such  affidavit  and  application  to  be  made,  not 
mor„  than  thirty  nor  less  than  five  days  before  the 
election.  Said  application  ar.d  affidavit  may  be  made 
in  person  before  the  county  clerk,  or  board  of  election 
conmiBSl oners,  if  the  county  has  such  board.  As  has 
been  pointed  out  these  statutes  are  a part  ol'  Article 
2,  of  Chapter  76,  and  apply  only  to  absentee  voters,  in- 
cluding those  in  the  Armed  Forces  who  art.  within  the 
State,  but  outside  their  county  on  election  day. 

Section  11519,  hereinabove  quoted,  which  is  a part 
of  Article  3,  of  Chapter  76,  of  the  Revised  Statutes  of 
Missouri,  1939,  apply  solely  to  absentee  voters  in 
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military  service  who  will  be  out  of  the  State  on  a 
general  election  uay.  By  authority  of  this  statute, 
the  application  may  be  in  writing,  but  is  not  required 
to  be  verified.  This  statute  does  not  prescribe  a 
form  for  the  application,  ana,  as  nothing  may  be  added 
to  the  requirements  of  the  statute  by  way  of  construc- 
tion, the  application  may  be. informal  and  a request  by 
letter  for  an  absentee  ballot  v/ould,  therefore,  be 
sufficient. 

By  Seotion  11521,  supra,  the  legislature  evi- 
dently intended  that  a soldier  or  sailor  who  would  be 
beyona  the  confines  of  the  3tate  on  a general  election 
day,  could  vote  by  applying  in  person  to  the  county 
clerk  or  boaru  of  election  commissioners,  depenuing 
upon  the  size  of  the  oounty.  The  oath  mentioned  in 
this  section  refers,  no  aoubt,  to  the  oath  on  the 
envelope  in  ./hich  the  ballot  is  placed,  and  as  set  out 
in  section  11519,.  supra'. 

Thus  section  11519,  supra,  provides  for  a written 
application  for  absentee  ballot,  v;ith  reference  to 
solaiers  and  sailors  who  may  bo  outside  the  State  on 
a general  election  day,  and  section  11521,  supra,  pro- 
vides that  they  may  appear  in  person  before  the  clerk 
o ft  board  of  election  commissioners,  ana  oast  their 
ballots,  if  they  will  be  outside  of  the  State  on  elec- 
tion aay. 

The  absentee  voters'  statutes,  as  above  point ea 
out,  proviae  that  absentee  voters,  without  their  re- 
spective counties  but  v.ithin  the  State,  shall  make  an 
affiaavit  and  application  for  an  absentee  ballot  not 
more  than  thirty  nor  less  than  five  days  before  the 
election,  and  that  their  ballots,  when  cast,  shall  reach 
the  issuing  official  not  later  than  six  o'clook  p.  m.  of 
the  day  suooeeding  the  election;  and  that  those  voters 
without  the  state  in  military  service  shall  make  appli- 
cation in  person,  or  in  writing,  not  more  than  fifteen 
nor  less  than  five  days  before  a general  election  day, 
and  that  their  ballots  shall  be  in  the  hands  of  the 
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proper  official  not  later  than  sixty-six  hours  preced- 
ing the  time  i'or  opening  the  polls  on  election  nay. 

The  question  then  presents  it  sell'  H the  time 
limitations  expressed  in  suoh  statutes  are  directory, 
anu  may  be  waived,  or  mandatory,  ana  tnerefore  to  be 
strictly  followed. 

The  principle  of  complying  witn  eleotion  law 
provisions  is  stated  in  Volume  20  C.  J.  152,  Section 
131,  whioh  provides  in  part  as  follows: 


"Since  electors  cannot  be  dis- 
franchised because  of  the  neglect 
of  tne  officers  charged  with  the 
duty  of  preparing  the  ballots, 
technical  errors  on  the  part  of  an 
officer  charged  with  the  prepara- 
tion of  offioial  ballots  will  not 
destroy  the  efficacy  of  the  ballots 
nor  invalidate  the  eleotion,  unless 
the  statute  expressly  makes  a speci- 
fied irregularity  fatal.  * * *" 


This  principle  has  been  followed  by  the  Missouri 
courts.  Horsefall  v.  School  histriot  of  oalem,  14s  Mo. 
App.  541,  126  3.  ...  So;  ftanoe  v.  Kearbey,  251  Mo.  374, 
158  3.  W.  629. 

The  rule  for  the  procedure  for  eleotion  officials 
under  the  eleotion  laws  is  tnat  suoh  officers  must  fol- 
low the  provisions  of  the  statute.  This  principle  of 
law  is  announced  in  Lamar  Township  v.  City  of  Lamar,  261 
MO.  171,  1.  o.  189: 


"Officers  are  creatures  of  the  law, 
whose  duties  are  usually  fully  pro- 
vided for  by  statute.  In  a way  they 
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are  agents,  out  they  are  never 
general  agents,  in  the  sense  that 
they  are  hampered  by  neither  custom 
nor  law  and  in  the  sense  that  they 
are  absolutely  Tree  to  follow  their 
own  volition.  * * * * 


3ee,  also.  State  ex  inf.  LIoKittriok  v.  Stoner. 
140  S.  W.  («-d)  c>91,  1.  o.  ti94,  hereinubove  oited. 


OOMJUJUION 

It  is  the  opinion  of  this  department  that  'a  quali- 
fied voter  in  the  .Armed  Forces  who  expects  to  be  outside 
the  State  of  Missouri  on  a general  election  day  may  make 
application  for  an  absentee  ballot  by  informal  letter,  or 
in  person,  not  more  than  fifteen  nor  less  than  five  days 
before  such  election,  end  without  executing  a verified 
application;  und  that  a qualified  voter  in  the  Armed 
Foroe3  who  expects  to  be  inside  the  State  of  Missouri 
but  outside  his  county  on  eleotion  day  may  make  applica- 
tion for  an  absentee  ballot  in  person,  or  by  mail,  but 
is  required  to  do  so  by  an  affidavit  and  application,  las 
set  out  in  Section  11472,  R.  3.  Missouri,  19  J9,\  and  not 
more  than  thirty  days  nor  les3  than  five  days  before  the 
eleotion. 

It  is  the  further  opinion  of  this  office  that  the 
time  limitations  with  reference  to  applying  for  absentee 
ballots,  voting  the  same,  and  returning  them  to  the  proper 
receiving  official  are  mandatory,  and  must  be  strictly 
followed. 


Respectfully  submitted 


aPPROVID : VaWR  C.  THURLO 

insistent  Attorney  General 


aOY  LloKITTRlvJK 
Attorney  General 


VCT:  ffit 


' 

ELECTIONS:  Members  of  police  force  not  permitted  to  be 
within  voters'  booths  during  progress  of 
/ election,  anu  not  entitleu  to  be  within  poll- 
ing places  unless  requested  by  judges  of  election. 
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/O'  3.  3, 


Mr.  H.  u.  x Jill  son 
County  Cleric 
Buohanan  County 
St.  Joseph,  Missouri 


FI  LED 
/ 


uear  sir: 


Your  request  of  recent  date  for  an  opinion  from 
this  department  is  acknowledges  It  is  partially  as 
follows: 


"/ire  members  of  tne  police  foroe  per- 
mitted to  stay  inside  a polling  place 
or  within  100  feet  of  such  polling 
places  on  election  day?  In  the  past 
election,  the  police  were  stationed 
in  many  of  the  election  booths  Just 
us  a means  of  intimidating  the  voters; 
they  were  not  oalled  in  to  settle  uny 
disturbances.  If  the  polios  are  al- 
lowed to  be  within  the  booths,  would 
the  sheriff  and  his  deputies  also  have 
the  same  privilege  in  a County  .lection." 


The  term  "polling  place"  is  not  synonymous  with 
"booth".  The  words  "polls"  and  "polling  plaoe"  mean  the 
place  to  which  voters  go  to  oast  their  ballots.  Adams 
v.  Corwin,  195  N.  Y.  S.  41,  1.  c.  42,  116  Miso.  701. 

Section  11000,  R.  a.  Missouri,  19o9,  is  in  part  as 
follows : 
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"All  officers  upon  whom  is  imposed 
by  law  the  duty  of  designating  the 
polling  places,  shall  provide  in 
each  place  aesionated  by  them  a 
sufficient  number  of  places,  booths 
or  compartment o,  which  shall  be  fur- 
nished with  such  supplies  ^nu  con- 
veniences as  shall  enable  the  voter 
conveniently  to  prepare  his  ballot 
for  voting,  in  which  compartment  the 
electors  snail  mark  their  ballots, 
screened  from  observation,  and  a 
0uard  so  constructed  that  only  per- 
sons within  the  said  rail  can  ap- 
proaon  within  five  feet  of  the  ballot 
boxes,  or  the  places  or  compartments 
herein  provided  for.  The  number  of 
places  or  compartments  shall  not  be 
less  than  one  for  every  one  hundred 
and  fraction  of  one  hunared  electors 
who  voted  at  the  last  preceding  gen- 
eral election  in  the  district;  in 
cities  having  registration,  the  num- 
ber shall  be  one  for  every  hundred 
or  fraction  of  one  hunared  names 
registered.  * * * * - * " 


Thus,  an  election  booth  is  a place*  booth  or  compart- 
ment in  the  polling  place  for  tae  use  of  the  voters  In 
marking  their  ballots,  "screened  from  observation’'. 

In  substance,  two  questions  are  submitted,  namely: 

(1)  laay  members  of  the  police  force  stay  inside  a polling 
place  or  within  100  feet  of  it  on  election  day,  Uuu  (2) 
if  policemen  are  allowed  within  the  booths,  may  the  sheriff 
and  his  deputies  likewise  enter  the  booths  during  the 
progress  of  the  election. 

The  system  of  elections  in  the  United  Jtates  is 
entirely  statutory,  and  the  exercise  of  the  right  of  suf- 
frage is  controlled  solely  by  constitutional  and  legisla- 
tive provisions.  Taylor  v.  Buckham,  178  U.  S.  548,  44 
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L.  ed.  1187;  State  ex  rel.  bills  v.  Brown,  33  3.  YU  (2d) 
104,  1.  c.  107;  State  ex  rel.  bdv&ras  v.  bllison,  196 
S.  W.  751,  271  MO.  123. 

The  questions  ashed  will  be  answered  in  inverted 

oruer . 


I. 


Your  secona  proposition  is,  in  effect,  if  police- 
men are  allowed  within  the  booths  during  the  progress  of 
an  election,  may  the  sheriff  and  his  deputies  likewise 
enter  the  booths. 

Section  9 of  irticle  II  of  the  Missouri  Constitution 
is  as  follows: 


"That  all  elections  shall  he  free 
and  open;  ana  no  power,  civil  or 
military,  snail  at  any  time  inter- 
fere to  prevent  the  free  exercise 
of  the  ri^ht  of  suffrage." 


Section  6 of  ,xticle  VIII  provides: 


All  elections  by  the  people  shall 
be  by  ballot,  bvery  ballot  voted 
shall  be  numbered  in  the  order  re- 
ceived and  its  number  recorded  by 
the  election  officers  on  the  list  of 
voters  opposite  the  name  of  the  voter 
who  presents  it.  All  election  of- 
ficers shall  be  sworn  or  affirmed  not 
to  disclose  now  any  voter  snail  have 
voted:  Provided,  that  in  oases  of 
contested  elections,  grana  jury  in- 
vestigations ana  in  the  trial  of  all 
civil  ox’  criminal  cases  in  wnich  the 
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violation  of  uny  lav/  relating  to 
elections,  including  nominating 
elections,  is  unaor  investigation 
or  at  issue,  such  officers  may  be 
required  to  testify  ana  the  ballots 
cast  may  be  opened,  examined,  count- 
ed, uompareu  with  the  list  of  voters 
and  received  as  evidence." 


Section  4 of  .article  VIII  provides: 


"Voters  shall  in  all  cases  except 
treason,  felony,  or  breach  of  the 
peace  be  privileged  from  arrest  dur- 
ing tneir  attendance  at  elections, 
ana  in  going  to  and  returning  there- 
from. " 


The  framers  of  the  Constitution,  in  certain  and 
definite  tex-as,  ov  tnese  provisions,  provided  for  the 
secret,  free  ana  uncoerced  expression  of  the  right  of 

franchise. 

The  Legislature  has  enacted  definite  provisions  to 
further  the  constitutional  requirements.  Section  11600, 
supra,  provides  for  a guard  rail  In  front  of  the  screened 
booths  anu  ballot  boxes  30  that  only  persons  within  the 
rail  may  approach  within  5 feet  of  the  boxes  ana  booths. 
This  section  then  states: 


" * * No  parsons,  other  than 

electors  enlaced  in  receiving,  pre- 
pax- lot,  or  depositing  their  ballots, 
snail  be  permitteu  to  be  within  said 
rail,  except  by  authority  of  the 
judges  of  election,  ana  except  as  is 
now  by  law  otherwise  provided.  * * 

*■  * ♦ it. 


lie.  H.  J.  ..llison 


October  £1,  1942 


Section  11604,  K.  3.  Missouri,  1939,  prohibit  a 
more  than  one  person  iron  oocupying  a booth  at  one  time. 
Judges  ana  clerics  of  the  election  are  uot  even  allowed 
to  enter  an  election  booth  to  assist  an  illiterate  voter 
in  preparing  his  ballot,  section  11606,  R.  J.  Missouri 
1939.  In  auuition,  tne  election  officials  are  required 
to  keep  secret  how  all  persons  voted. 

These  provisions  are  clear  and  certain  and  must  be 
given  eii'eet  as  written.  St.  Louis  .jousement  Co.  v. 

3t«  Louis  bounty,  147  S.  \l.  l£a)  667,  a47  :.o.  454.  They 
are  mandatory  and  should  be  strictly  followed.  State 
ex  ini'.  kcKit trick  v.  atonex*,  146  J.  W.  (£u)  891,  1.  o. 
894. 


The  allowance  of  more  than  one  person  in  a voting 
booth,  be  he  an  official  or  a private  individual,  oannot 
be  too  strongly  condemneu.  The  presence  of  an  officer 
in  a voting  boot a at  any  time  other  than  when  he  is 
actually  preparing  his  individual  ballot  would  tend,  we 
believe,  to  uestroy  the  sanctity  of  the  b Hot  ana  the 
untrommelea  ri^t  of  suffrage. 


b0i.JLU.il  ON 


It  is,  tnex-efore,  uoiicluaeu  that,  while  preparing 
his  callot,  no  pex'son  other  than  the  individual  voter 
may  be  in  a oootn  at  any  one  time  uux*in^  tne  election’s 
progress. 


II. 


Your  second  question  has  been  stated  as  follows: 
May  members  of  the  police  force  stay  indue  a polling 
place  or  within  100  feet  of  it  on  election  day? 

Section  1149a,  R.  s.  Missouri,  1939,  provides: 


Ml-.  H 


jJ.  jJ.ll  son 


-6- 


uctooer  21,  1942 


"All  Judges,  clerks  and  voters 

shall  be  free  froi..  arrest,  except 
for  felony  or  breach  of  the  peace, 
In  going  to , attending  on  ana  re- 
turning froiu  election. 


In  section  11494,  h.  i.  Missouri,  19o9,  the  follow- 
ing appears: 

"The  constable  shall  attend  tne 
elections  in  his  town snip , and 
perform  such  duties  as  are  en- 
joined on  hi...  by  law,  unaer  tne 
direction  of  the  judges." 


Section  11495,  n.  3.  isoouri,  1969,  is  ns  follows: 


"Tne  Judges  of  the  election  shall 
preserve  good  oruor  anu  punish  any 
disorderly  person  for  contempt  by 
fine  not  exceeding  twenty  dollars, 
at  their  discretion,  anu  commit  the 
offender  to  the  jail  of  the  county 
until  the  fine  imposed  be  paid." 


Section  11628,  S.  Missouri,  1909,  provides  that 
In  case  the  Juntos  of  election  ore  not  present  at  the 
time  fixed  for  opening  the  polls,  the  voters  present  to 
the  number  of  ten  ox*  more  may  proceed  to  elect  judges  to 
aot  at  such  poll,  and  by  Section  11600,  supra,  it  is  pro- 
vided thet  no  persons,  other  than  electors,  while  receiv- 
ing, preparing  and  depositing,  their  ballots,  3hall  be 
permitted  within  five  feet  of  the  rail  in  front  of  the 
ballot  boxes  and  bootns,  without  authority  of  the  judges. 

The  statutory  pro visions  indicate  that  the  Legis- 
lature intended  that  tne  judges  of  election  should  be  In 
charge  of  tne  election  in  their  respective  polls.  The 
constable  Is  required  to  be  In  attendance  at  tne  election 
"and  perform  such  duties  as  are  enjoir-eu  on  him  by  law, 
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uncier  the  direct  Ion  of  the  judges.  " ( Under  scoring  added.) 
3eotion  11494.  The  lodges  are  required  to  preserve  oraer 
and  are  authorized  to  punish  disorderly  persons  by  a fine 
and  commit  such  persons  to  jail  until  suoh  fine  is  paid. 
Section  11495.  The  ballots  are  delivered  to  the  judges. 
Section  11598.  They  may  authorize  persons  other  than 
electors  engaged  in  receiving,  preparing  ana  depositing 
tueir  ballots  to  be  behind  the  guard  rail.  Seotion 
11600.  ijid  evidently  tne  election  cannot  proceeu  until 
the  judges  are  present  ana  qualified,  section  11628. 

A cardinal  rule  of  statutory  construction  in  this 
state  is  that  the  legislative  intent  should  be  ascer- 
tained and  given  effect,  if  possible,  from  the  words  used 
in  the  statute.  Artophone  Corporation  v.  Coals,  155  3.  W. 
(2d)  555,  545  Jo.  044;  State  ex  rel.  hc.Cittrioic  v. 

C&rolene  Products  Go.,  144  j.  VI.  (2d)  155,  o46  Ho.  1049; 
Wallace  v.  V.ooas,  102  o.  V,.  (2d)  91,  540  'Jo.  452;  Cum- 
mins v.  Kansas  City  Public  5er.  Co.,  66  3.  W.  (2d)  920, 

554  ho.  672;  Rust  v.  , isaouri  Dental  Board,  155  S.  W.  (2d) 
80.  Furthermore,  statutes  on  the  same  subject  ere  to  be 
read  together  ana  har^onizeu.  In  re  nosing fs  estate,  85 
5.  V*  (2d)  495,  2 o.  544;  otate  v.  ...angiaraclna,  125 
3.  W.  (2d)  56,  54*  -O.  99;  state  ex  rel.  Henning  v. 
Williams,  151  ..  (2d)  561,  545  ho.  22;  Jtate  v.  Comer, 

101  3.  V.  (2a)  o7,  m40  .o.  107;  Jtate  ex  rel.  Central 
Surety  Ins.  co.  v.  Commission,  155  3.  IV.  (2d)  45. 

While  the  worus  ''election  officers"  -nd  "election 
officials",  by  virtue  of  Section  11627,  k.  3.  Missouri, 
1959,  induce,  among  others,  "city  marshal  or  police  of- 
ficer when  on  auty  tsjcin_  part  in  the  conduct  of  any 
* * * election,  * * * as  required  by  the  provisions  of 
this  article",  yet  no  statute  requires  police  officers 
to  be  present  at  the  election  nor  gives  such  officers  a 
single  duty  to  perform. 

The  district  Court  of  Pennsylvania  in  the  decision 
of  Police  at  Polls,  5 Pa.  mist.  Rep.  24o,  in  passing  upon 
statutes  providing  that  police  officers,  constables  and 
deputy  constables,  "now  req^dred  by  law  to  be  present  at 
the  polls,”  remain  within  tne  voting  room,  and  preserve 
order  therein,  ana  when  no  otner  statutory  provisions 
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required  police  offioers  to  be  present  at  the  poll3,  held, 
1.  c.  244: 


"Tne  draughtsman  or  the  ^cts  of  ld91 
ana  lo9o,  being,  in  all  probability, 
aware  of  this  provision  of  the  Act  of 
1869,  seems  to  have  taken  it  for 
granted  that  it  'embraced  police  of- 
ficers as  veil  as  constables,  for 
which  there  is  no  warrant  whatsoever. 

As  police  officers  are  the  chief  instru- 
ments for  the  preservation  of  order  in 
cities,  he  was  evidently  unuer  the  im- 
pression that  police  officers  were  re- 
quired by  existing  laws  to  be  present 
at  elections  in  cities  to  preserve  the 
peace,  while  in  rural  localities  he  no 
doubt  thought  that  the  same  functions 
v^ere  to  be  performeu  by  constables. 

Of  course  there  is  no  foundation  for 
this. 

"I  neea  not  stop  now  to  argue  that  the 
mere  recital  in  a law  of  another  law 
which  is  supposed  to  exist,  but  which 
in  point  of  fact  has  no  existence  what- 
ever, does  not  amount  to  a legal  en- 
actment. It  would  be  superfluous  to 
waste  time  on  tne  ulscua3ion  of  such  a 
proposition,  isa  enactment  is  an  enact- 
ment. It  must  be  made  by  appropriate 
enacting  words,  and  is  never  left  to 
stanu  upon  mere  inference  and  surmise, 
especially  w here  tne  inference  and  sur- 
mise are  altogether  false  ana  unfounded 
In  fact. 

" * * * * jn  xaanner  the  provisions 

witn  regard  to  the  presence  of  police 
offioers  at  the  polls,  in  the  Acts  of 
1691  ana  1896 , not  being  in  the  nature 
of  enactments  requiring  their  presence 
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there,  but  mere  recitals  or  state- 
ments of  facts  whioh  have  no  exist-  ‘ 
once,  but  which  are  founded  in  a 
total  mistake  of  fact,  tnere  being 
no  such  existing  laws,  it  cannot  be 
pretenaea  tn^t  they  uuve  the  force 
of  enactments. 

"Au  erroneous  assumption  in  an  /. ct 
of  jj.sseui.bly  that  a law  exists  which 
has  no  existence  whatever,  except  in 
the  imagination  of  the  draughtsman 
of  the  j^ot,  can  by  no  theory  of  sound 
reason,  or  legitimate  construction, 
be  held  to  be  a lav;  itself.  The 
people  of  this  state  are  not  left  at 
the  mercy  of  such  loose  legislation 
as  that  would  be.  If  they  were  they 
woulu  be  no  better  off  than  were  the 
subjects  of  that  ancient  tyrant  wnose 
decrees  were  posted  so  nigh  above  their 
heaas  tnat  they  coulu  not  reeu  tneiu. 

"The  conclusion  is,  that  neither  by 
vix*tue  of  the  Acts  of  1891  and  169o, 
nor  by  any  other  existing  law,  are 
police  officers  required  to  be  present 
at  the  polls." 


While  tne  question  of  police  officers  being  present 
at  the  polls  on  election  day  nus  apparently  never  been 
passed  upon  by  the  appellate  courts  of  Missouri,  the  rule 
has  been  stateu  as  follows: 


"In  the  absence  of  statute  there  is 
no  authority  for  the  presence  of  police 
officers  ut  the  polls,  except  for  the 
purpose  of  casting  their  own  votes  or, 
in  cases  of  actual  necessity,  for  the 
purpose  of  preventin0  the  commission 
of  offenses  or  of  preserving  the  public 
peace."  (29  0.  J.  g. , .^ec.  200,  page 
287. ) 


ltf  42 


..ir.  K.  i).  ^J-lison  -10  October  21, 


In  Police  at  the  Polls,  supra,  tne  Pennsylvania 
Court  ruleu,  1.  c.  244-245: 


"Fortunately  onere  is  no  neces- 
sity ordinarily  fox’  tneir  presence 
tnere.  If  they  -rd  required  at 
any  poll  for  tne  preservation  of 
tne  public  peace,  or  tne  prevention 
of  crime,  tney  can  be  uiapatoned 
thither,  ut  very  short  notice,  in 
sufficient  number s , oy  tne  neaa  of 
the  department , aiaice  their 
presence  there  Of l-eotive  ana  de- 
cisive. Unless  tney  are  required 
fox  those  . ur poses,  it  is  more  con- 
sistent v.itn  tne  cnax*acter  of  our 
institutions,  an  Vfitn  tne  require- 
ments of  art.  1 of  the  constitution 
of  Pennsylvania  that  'elections 
shall  be  free  a.u  e.ual,  anu  no 
power,  civil  or  uiilioax’y , snail  at 
any  time  interfere  to  prevent  the 
free  exux  cise  ox  tne  ri0nt  of  suf- 
fru0e,'  tmt  tne  elections  snoula 
i)o  condncteu  without  tne  presence 
of  any  officers,  military  or  civil, 
other  than  those  appoint eu  by  law 
for  tne  holnin0  ana  conducting  of 
elections.  It  is  a pregnant  fact, 
illustrative  of  tne  Jealousy  of  the 
people  against  tne  presence  of  either 
soldiers  or  civil  officers  otner  than 
tne  election  officers  at  tne  polls, 
t if}  hot  Of  July  2,  16o9, 

prohibits  tne  presence  of  troops  at 
election  places,  tue  ct  or  march  24, 
1677,  prohibits  tne  presence  of 
sheriffs’  deputies  nt  the  polls  also. 

"Vie  are  therefore  of  opinion  tnat  the 
uii'ector  of  public  safety  i3  unaer  no 
obii^^tion  of  law  to  aetail  policemen 
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for  tne  several  election  divisions 
of  Philadelphia  on  election  day, 
a±.u  that  tne  police  officer  has  no 
business  at  the  polls,  except  to 
cast  nis  own  vote,  or  to  preserve 
oruer,  in  oase  his  presence  there 
is  renuereu  necessary  for  that  pur- 
pose. jjlor  is  hi 3 presence  in  the 
poll  wnen  tne  vote  is  counted  re- 
tired by  any  law,  unless  ills  ser- 
vices are  invoked  by  the  election 
officers  to  prevent  the  conmdssion 
of  offences,  or  to  preserve  the  pub- 
lic peace." 


The  ^uprsiuie  bourt  of  Kentuoky  in  the  case  of  joholl 
v.  Bell,  12b  hy.  7b0,  102  d.  W.  24ti,  1.  o.  2b9 , declared: 


" • * * fne  statute  has  designated 
the  persons  who  snail  nave  charge 
of  tue  conduct  of  an  election,  und 
t-ie  jxe^ibers  of  the  police  force  are 
non  included  axuong;  their  number.  .Ye 
know  of  no  law  Which  demands,  or  even 
justifies,  tneir  participation  in  the 
coauuct  of  udi  election,  nor  has  the 
able  counsel  for  tne  contestees  re- 
ferred us  to  any. 

" he  conduct  of  an  election  unuer  the 
supervision  of  either  luilitary  or 
police  autnority  has  never  been  sanc- 
tioned by  our  courts,  nor  approved  by 
our  people.  On  tne  contrary,  whenever 
tne  occasion  nas  presented  itself,  it 
has  been  uniformly  held  that  an  elec- 
tion conuucteu  under  the  supervision 
or  tne  military  power  is.  not  a ♦free 
ana  eyu&l*  election;  ana  tils  record 
in  tuis  case  snows  that  the  conduct  of 
au  election  unuer  police  supervision 
is  not  less  repulsive.  *♦***« 


I.1P  ♦ X.  « 


j.  ..Hi son 


OctOOer  21,  19a2 


In- 


jection 11625,  li.  i.isaouri,  19o9,  contains  tne 
f ollov.in^: 


„ * porson  whatever  shall 

uo  any  electioneering  on  election 
any  within  any  pollin^  place,  or 
within  one  hundred  feet  of  any 
polling  place.  * * * * ” 


This  proviso  throws  little  light  upon  tie  question, 
but  a part  of  Section  <too9,  ..  hissouri,  1959,  is 
worthy  of  note.  It  is  as  follows: 


*»  * * * or  any  parson  who  shall 
approach  within  one  hunareu  yaras 
of  my  polling  pluce  aurin^  the 
time  any  election  therein  is  being 
conducted  or  the  votes  therein  be- 
ing canvusse-  or  returned,  carry- 
in^  concealed  or  deadly  weapons, 
or  who  shall  then  and  thert)  exhibit 
t^.e  sane  for  the  purpose  of  lntimi- 
uating  any  voter,  or  uisplay  any 
deaaly  weapon  or  .-axe  use  of  the 
sane;  "■  * * * * snail  be  adjudged 
guilty  of  a felony,  and  shall  be 
punishes.  by  imprisonment  in  the 
penitentiary  for  not  leas  than  two 
years  nor  more  tn.m  five  years.” 


Tnis  statute  aoes  not  exempt  policemen  fro.u  its 
terms  anu  v.uiH  apparently  apply  unless  euch  police  were 
suiuiuoned  by  the  election  juries  to  assist  t^e  juntos  in 
maintaining  goon  older  and  to  enforce  the  lav/. 
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It  ia,  tnerefore,  conduced  that  tne  Joules  of 
election  -re  in  charge  of  the  election  in  their  respec- 
tive polls  anu  ere  responsible  for  tne  t,oou  order  ana 
pence  in  una  about  tne  polls,  anu  authorizeu  to  punish 
those  who  uo  not  ttnintain  tne  peace  anu  keep  Ooou  oruer. 

It  is  further  conduced  that  policemen  and  other 
peace  officers,  except  constables,  at  tiuiea  other  than 
when  they  are  actually  votin^,  should  not  oe  present  at 
tae  polls  unless  suiwi.onec  by  the  juu&es  of  election  to 
maintain  the  law  anu  _oo-  ier. 


despectfully  suinuioted 


/aka  - . xh  JiJLO 
assistant  attorney  General 


.hY  ...cdiTd-.: 
Attorney  General 
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-e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  oi  utcembcr  ' , 194*.,  which  reads  as  lollowsi 

"At  the  meeting  of  i e dtate  Plan- 
ning oar d held  on  l.ovember  1C, 
the  matter  of  appropriations  for 
the  ht?-te  .'laming  hoard  for  the 
next  biennium  was  discussed.  JL. 
remark  was  made  that  the  provision 
in  Section  15395,  pa.  e 3e99,  1939 
Revised  Statutes,  was  nut  binding. 

One  of  the  members  stated  that  the 
appropriations  Oorrciittee  of  the  Legis- 
lature is  not  under  obligation  to 
follow  this  sirce  Oi  e session  cannot 
bind  another  session  with  regard  to 
money.  In  order  t o lave  a defir  ite 
understanding  abo.t  this,  we  would 
like  to  .*ave  a lull,  g from  your  de- 
part ..ert  concerning  thi  s ’rovision.r 

oectxor.  15393  h.  issouri,  1939,  reacs  as  I'ollows: 

whhe  st' te  plemir.  - coarc  shall  te 
so  liu.  tec  in  the  number  arc  compensa- 
tion of  employees  aid  assistants  that 
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their  salaries,  together  with  the 
expense  provided  for  herein  for 
members  of  said  board  shall  not 
exceed  for  any  biennium  the  sun  of 
ten  thousand  (10,000,00)  dollars,1' 


This  section  is  not  a limitation  on  future  legis- 
latures, for  the  reason  that  it  can  be  repealed  or  amended. 
An  act  of  the  legislature  should  not  be  declared  unconstitu- 
tional unless  it  aDpears  beyond  a reasonable  doubt  that 
it  is  in  contravention  of  the  constitution.  (hull  v, 
naumann,  101  • ■ . (2d)  721,  345  Mo*  15S), 

Under  the  above  section  any  appropriation  in  excess 
of  Ten  '.thousand  (■*  10, 000, 00)  hollers  for  any  biennium 
wo . lb  r ot.  be  valid.  If  ar  appropriation  is  made  In  ex- 
cess of  the  Ter  Thousand  U 10,000,00)  hollars  for  the 
biennium  it  would  not  be  an  amendment  of  the  sectloii 
for  the  reeson  that  legislation  cannot  be  included  in 
an  appropriation  bill.  it  was  so  held  in  the  case  of 
rr  Ssith,  75  ...  (2d)  8£fc,  1,  c,  630,  pais,  4-(  , 

where  the  court  said: 


"It  cannot  be  said  that  the  act 
appropriating  3,000  from  the  uiier&l 
revenue  fund  to  the  ooara  of  barber 
examiners'  fund  amounted  to  an  amend- 
ment of  section  13525,  R.  d.  1929 
(Mo.  St.  Ann.  Sec.  1352b,  p.  6371. 

It  does  not  attenpt  to  amend  that  sec- 
tion. Its  sole  purpose  was  to  appro- 
priate r, 3,000  from  one  fund  to  another. 
It  reads  as  follows: 

There  Is  hereby  appropriated  out 
of  the  state  treasury,  chargeable  to 
the  general  revenue  fund,  the  sum  of 
three  thousand  (*3,000.00)  dollars  to 
the  hoard  oi  barber  examiners  fund,' 
(Laws  1933-34,  p,  12,  sec.  12b, ) 


r . illla  n <r  terser. 
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"besides,  lc  ;islatior  of  a general 
character  cannot  be  included  in  an 
appro1 riatlor  bill,  IT  this  ao- 
propriation  bill  hac  attempted  to 
amend  section  13525,  it  would  have 
beer  void  in  that  It  wo  Id  have  vio- 
lated section  28  of  article  4 of  the 
Constitution  which  provides  that  no 
bill  shall  contain  more  than  one  sub- 
ject which  shall  be  clearly  expressed 
in  its  title.  ihere  is  ubt  but 

what  the  amendment  of  a jererel  stat- 
ute such  as  section  13525,  ana  the 
mere  appropriation  of  money  are  two 
entirely  different  end  separate  sub- 
jects. - tate  ex  rel.  uelle  r \. 
jhompaon,  6tr.te  or,  516  o.  27  j2, 

289  o.  V.  338. " 


The  proper  procedure  for  the  anproDriation  of  a larger 
l.  unt  than  'ler  thousand  (<10,000.00)  icllars  for  tx.e 
biennium  would  be  to  either  amerd  section  15393,  supra, 
or  repeal  the  whole  section. 


0 J:  ol:si  . . 


It  is,  therefore,  the  ooinion  of  this  department 
that  section  15393  I.  . .'ssouri,  1939,  is  binding^  and 
the  legislature  is  not  authorized  to  anpropriate  a larger 
amount  than  e h.ousand  („  10,000.00)  dollars  for  u.e 
biennium,  as  set  out  in  said  section. 


APj  i-  VU): 


Respectfully  submitted 

V,.  J.  Ujluvn 

Assistant  attorney  General 


ROY  McKii THICK 

Attorney  Ger.e  al  of  issouri 


ELEEMOSYNARY  INSTITUTIONS: 
INSANE: 


“.ay 


Indigent  insane  must  be  resident 
of  county  before  he  may  be  admitted 
as  a county  patient. 


14,  1942 


Hon.  u ner  II.  Avory 

outing  Attorney 
Lincoln  County 
Troy,  Li s 3 our i 


Dear  Sir: 


FILE. 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  rends  as  follows: 


” I have  a question  to  present  to  you 
concerning  a party  who  probably  should 
bo  adjudged  insane . This  party  Is  a 
resident  of  a W . P . A . .fork  Camp  No.  WP 
9407  near  ^roy,  JLncoln  County,  Missouri, 
lie  was  brought  to  this  camp  from  the  City 
of  St.  Lou I 8 about  two  years  ago,  and  on 
one  occasion  he  was  released,  returned  to 
St.  Louis  where  he  remained  about  thirty- 
five  day3,  and  then  returned  to  tills  camp. 

"The  question  involved  is  whether  he  is  a 
subject  to  bo  dealt  with  by  the  City  of 
St.  Louis  or  by  Lincoln  ’County." 


Section  9323,  R.  S.  ho.  1939,  provides  in  part  as 
folloY/3: 


"The  several  count,  courts  3hall  have 
powor  to  send  to  a state  hospital  such 
of  tholr  Insane  poor  as  oay  be  ontitled 
to  admission  thereto.  * > * ■>  s-  " 


Section  9335,  R.  S.  LIo.  1939,  provides  as  follows: 
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"For  tho  admission  of  county  court 
patients  the  following  proceedings 
shall  be  had:  Cone  citizen  residing 
within  tlio  county,  of  which  the  alleged 
insane  person  is  a resident,  siiall  file 
with  tiio  Clerk  of  the  vounty  ^ourt  of 
3uch  county  a verified  statement  in 
writing  which  shall  be  substantially 
as  follows : 

"State  of  Kiss  juri  ) 

) S3  • 

County  of  ) 

"The  undersigned,  a citizen  residing  in 
the  county  and  state  aforesaid,  on  his 
oath,  according  to  is  best  infoznaation 
and  belief  3tates:  that  , a resi- 

dent of  the  county  and  state  aforesaid 
is  insane;  that  his  Insanity  is  le3s  than 

year’ s duration;  the  said  

has  not  sufficient  estate  to  support  him 
at  a 3tnte  hosnital  for  the  insane;  tliat 
the  said  (is  or  is  not)  so  de- 

ranged as  to  endanger  himself  or  others 
and  (will  or  will  not)  be  danger- 

ous to  fcHe safety  of  the  community  by 

being  at  large  and  that  he  (is 

or  is  not)  now  being  confined  or  restrained; 
and  that  the  foregoing  facts  can  be  proved 

by  ' and  (naming  at  least 

two  persons  one  of*  whom  shall  be  a reputable 
physician) . 

"Dated  this  day  of  , 19 . 


"Subscribed  and  sworn  to  before  ne  this 
day  of  19 . 


County  Clorl:.,! 

Section  9339,  R.  S.  Ko.  1939,  provides  in  part  as  fol- 
lows : 
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"if,  after  such  examination,  the 
court,  or  the  jury.  If  one  sliall 
have  been  employed,  shall  bo  satis- 
fied of  the  truth  of  tho  facts  3et 
forth  in  the  statement,  the  court 
shall  cause  a suitable  oi’der  to  be 
entered  of  record,  upon  their  own 
decision,  or,  where  the  verdict  of 
the  jury  lias  been  rendered,  upon  the 
verdict.  * * » W * • •>" 


Under  tho  above  sections  it  will  be  seen  tliat  in  order 
for  a person  to  be  admitted  to  a state  hospital  n3  a county  • 
patient  that  he  must  be  a "resident"  of  the  county.  As 
pointed  out  in  Thomas  v.  Macon  County,  175  Mo.  60,  1.  c.  74: 


"The  sections  above  referred  to  con- 
tain the  only  provisions  to  be  found 
in  our  statutes  expressly  authorizing 
the  cost  of  keeping  a patient  in  the 
asylum  to  be  charged  to  a county  and 
in  each  of  those  cases  it  requires 
tliat  the  person  be  a resident  of  the 
county  and  tliat  the  county  court 
should  take  the  prescribed  action  in 
tho  promises." 


Section  655,  R.  S.  Mo.  1959,  defines  "residence": 


" ■ seventeenth,  the  place  where 

tho  family  of  any  person  3hall  perma- 
nently reside  in  this  state,  and  the 
place  where  any  person  liaving  no 
family  shall  generally  lodge,  shall 
be  deemed  the  place  of  residence  of 
such  person  or  persons  respect.'  vely; 

■ ; . " 


It  is  the  rulo  in  this  state  that  the  word  "residence" 
lias  no  fixed  meaning  applicable  in  all  cases.  State  ex  rel. 
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v.  Smith,  64  Mo.  App.  313.  But  the  question  must  bo  deter- 
mined iron  all  the  facta,  The  intention  of  the  party  la  a 
large  factor  in  determining  his  residence.  State  v.  Snyder, 
182  Mo.  462,  C2  3.  Vf#  12;  State  ex  rel.  v.  Dayton,  77  Mo. 

678. 

As  pointed  out  in  54  C.  J.  700,  a nan’ a residence  is 
the  place  of  actual  abodo  to  which,  whorever  lie  may  be,  he 
Intends  to  return. 

Under  the  facts  submitted  in  your  request,  we  are  unable 
to  determine  whether  the  person  in  question  is  a resident  of 
Lincoln  County  or  not,  but  this  fact  should  be  determined  by 
the  County  Court  in  passing  upon  the  state  ant  of  a citizen 
of  the  county  asking  that  the  person  in  question  be  admitted 
to  a state  hospital  as  a county  patient. 


CoIiCLUSIoK 


It  is,  therefore,  the  opinion  of  this  department  that  a 
person,  in  order  to  be  admitted  to  a state  hospital  as  a 
county  patient,  must  be  a "resident"  of  the  county.  «.hat 
constitutes  a person  a "resident"  of  the  county  is  a matter 
of  fact  which  oust  be  determined  by  the  county  court. 


Respectfully  submitted. 


ARTHUR  0f£E2FE 

Assistant  Attomey-Ceneral 


AO'tfxCP 


APPRuVLD: 


ROY  LicKITTRICM 

Attorney-General 


CORONERS : 


Election  for  coroner  in  1°42  unauthorized 
and  void,  and  commission  should  not  issue. 


December  10,  1>42 


Mr.  Richard  Arens 
Secretary  to  the  Governor 
Executive  Office 
Jefferson  City,  Missouri 


Dear  Sir: 

V/e  acknowledge  receipt  of  your  request  of  Decem- 
ber 8,  1942,  for  an  opinion  upon  the  following  question: 

"Should  the  Governor  issue  a Com- 
mission to  one  who  was  on  the  3rd 
day  of  November,  1942  elected 
coroner  of  a county  in  Missouri?" 


Section  10  of  Article  IX  of  the  Constitution  of 
Missouri  provides  as  follows: 

"There  shall  be  elected  by  the 
qualified  voters  in  each  county 
on  the  first  Tuesday  next  follow- 
ing the  first  Monday  in  November, 

A.  D.  1S08,  and  thereafter  every 
four  years,  a sheriff  and  coroner. 

They  shall  serve  for  four  years 
and  until  their  successors  be  duly 
elected  and  qualified,  unless  soon- 
er removed  for  malfeasance  in  of- 
fice. Before  entering  on  the  duties 
of  their  office,  they  shall  give  se- 
curity in  the  amount  and  in  such 
manner  as  shall  be  prescribed  by  law, 
and  shall  be  eligible  only  four  years 
in  any  one  period.  Whenever  a county 
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shall  be  hereafter  established, 
the  Governor  shall  appoint  a sher- 
iff and  coroner  therein,  who  shall 
continue  in  office  until  the  next 
succeeding  general  election  and 
until  their  successors  shall  be 
duly  elected  and  qualified." 

Section  11  of  said  Article  DC,  in  so  far  as  it 
applies  to  coroners,  provides  as  follows: 

"Whenever  a vacancy  shall  happen 
in  the  office  of  sheriff  or  coroner, 
the  same  shall  be  filled  by  the  coun- 
ty court.  * * * If  any  vacancy  hap- 
pen in  the  office  of  coroner,  the 
same  shall  be  filled  for  the  remain- 
der of  the  term  by  such  county  court. 

No  person  elected  or  appointed  to 
fill  a vacancy  in  either  of  said  of- 
fices shall  thereby  be  rendered  in- 
eligible for  the  next  succeeding 


While  Section  11459,  R.  S.  Mo.  1>39,  provides  for 
the  election  of  certain  officials,  including  coroners,  in 
the  year  of  lo80,  and  every  two  years  thereafter,  its 
terms  with  reference  to  coroners  are  now  ineffective,  due 
to  the  adoption  of  Section  10  of  Article  DC  of  the  Con- 
stitution long  after  the  enactment  of  the  statute . Marsh 
v.  Bartlett,  121  S.  W.  (2d)  739,  1.  c.  745,  234  Mo.  526. 

The  Constitution  (Section  10  of  Article  DC)  pro- 
vides for  the  election  of  coroners  in  the  general  election 
of  1908  and  every  four  years  thereafter . This  provision 
is  definite  and  prevents  any  construction  other  than  that 
coroners  should  have  been  elected  at  the  general  election 
in  1940,  and  will  be  again  elected  in  1944. 

Under  the  clear  provisions  of  Section  11  of  Article 
DC  of  the  Constitution,  any  vacancy  occurring  in  the  office 
of  coroner  is  filled  for  the  remainder  of  the  four  year 
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term  by  county  coux't  appointment.  It  is  apparent,  there- 
fore, that  these  two  constitutional  provisions  preclude 
the  holding  of  an  election  for  coroner  in  the  year  of  19^2. 

In  29  C.  J.  S.,  page  101,  the  following  rule  is 
announced : 

"Time  and  place  are  of  the  substance 
of  an  election  , and  it  is  essential 
to  the  validity  thereof  that  it  be 
held  at  the  time  and  place  provided 
by  law. 

"Time  and  place  are  of  the  substance 
of  every  election,  and  as  a rule  it 
is  essential  to  the  validity  of  an 
election  that  it  be  held  at  the  time 
and  in  the  place  provided  by  law,  and, 
if  it  is  not  so  held,  the  eligibility 
of  the  candidates  voted  for  will  not 
help  the  matter.*  * *" 

18  Am.  Jur.,  page  250,  states: 

"In  most  jur iadict ions  constitutional 
provisions,  of  which  the  courts  may 
take  judicial  notice,  fix  the  times 
of  the  election  of  various  officers . 

Although  such  a provision  should  be 
adhered  to,  it  does  not  preclude  the 
legislature  from  fixing  the  time  of 
elections  not  mentioned  therein. 

"The  prevailing  view  seems  to  be  that 
where  the  date  of  an  election  is  not 
left  to  the  determination  of  officials, 
but  is  unequivocally  fixed  by  statute, 
the  provision  is  regarded  as  mandatory 
and  the  election  officials  have  no  au- 
thority to  change  the  date.  An  election 
held  at  a time  other  than  that 
prescribed  will  be  declared  void,  * * *" . 
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The  St.  Louis  Court  of  Appeals  in  State  ex  rel. 
v.  Ruark,  34  Mo.  App.  32?>  and  the  Kansas  City  Court  of 
Appeals  in  State  v.  Webb,  49  Mo.  App.  407,  1.  c.  412, 
ruled  that  an  election  held  on  an  unauthorized  date  was 
void. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  an  election  for  coroner  held  on  November  3>  1942, 
is  unauthorized  and  void,  and  that  a commission  should 
not  issue  to  the  one  receiving  the  highest  number  of 
votes  at  such  election. 


Respectfully  submitted 


VANS  C.  THURLO 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
VCT:HR 


Commissioner  of  Agr: culture  may  hold  essay 
or  poster  contests  in  scnools  to  carry  out 
purposes  of  the  State  Fair  Act. 


February  10,  1942 

V 


Mr.  Ernest  V..  Baker 
Secre  oary-Manager 
Missouri  StateFalr 
Sedalia,  Missouri 

Dear  Mr.  Bakers 

Tills  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  department  based  upon 
the  following  statement  of  facts  and  requests: 

"I  would  appreciate  an  expression  of  your  opinion 
as  to  whether  or  not  it  would  be  permissible 
for  the  Missouri  State  Fair  to  hold  an  essay 
or  poster  contest  in  the  various  schools  through- 
out t le  State  of  Missouri,  and  offer  a cash  # 
prize,  probably  a defense  bond.” 

The  Missouri  Stale  Fair  is  created  by  statute  and  the 
powers  and  duties  of  t he  officers  thereof  ore  derived  from  these 
statutes  together  vA  tli  such  other  powers  a s may  be  implied 
from  the  act. 

The  rule  that  "that  which  is  implied  in  a statute  is 
as  much  a part  of  it  as  that  which  is  expressed”,  has  been  ap- 
plied in  the  case  of  State  ex  rel  O'Connor  v.  Riedel,  46  L.  V7. 
(2d)  131,  329  Lo.  616;  and  in  State  ex  rel  Bybee  v.  Hackmann 
207  S.  W.  64,  276  Mo.  110. 

And  in  the  case  of  Lamar  Township  v.  City  of  Lamar  261, 
Mo.  171,  139,  the  court  announced  the  rule  as  it  applies  to 
powers  and  duties  of  officers  In  the  following  language: 

”0fficers  are  creatures  of  the  law,  wnose  duties 
are  usually  fully  provided  for  by  statute,  ifl 
a way  they  are  agents,  but  they  are  never  gen- 
eral agents,  in  the  sense  that  they  are  hampered 
by  neither  custom  nor  law  and  In  the  sense  that 
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they  are  absolutely  Tree  to  follow  their 
own  volition.  Persons  dealing  with  then 
do  so  always  with  full  knowledge  of  ohe 
limitations  of  their  agency  and  of  the 
laws  which,  prescribing  tlieir  duties,  hedge 
then  aoout.  They  are  trustees  as  to  the 
public  money  which  cones  to  their  hands. 

The  rules  which  govern  this  trust  are  the 
law  pursuant  to  which  tlie  money  is  paid  to 
them  and  the  law  by  which  they  in  turn 
pay  it  out.  Manifestly,  none  of  the  reasons 
which  operate  to  render  recovery  of  money 
voluntarily  paid  under  a mistake  of  law  by 
a private  person,  applies  to  an  officer, 
i'he  law  which  1 ixes  his  duties  is  his  power 
of  attorney;  if  he  neglect  to  follow  it, 
his  cestui  cue  trust  ought  not  to  suffer. 

In  fact,  public  policy  requires  that  all 
officers  be  required  to  perform  tlieir  duties 
within  the  strict  limits  of  their  legal  au- 
thority. " 

Applying  these  rules  here,  we  refer  to  t he  statute 
creating  the  State  pair  to  ascertain  what  powers  have  been 
conferred  upon  the  officials  delegated  to  administer  that  act. 

Lection  14154  h.5.  Mo,,  1939,  provides  in  part  as 

follows: 

"For  the  purpose  of  encouraging  the  develop- 
ment of  trie  agricultural,  horticultural,  me- 
chanical, mineral,  stock  raisin^  and  all 
other  industrial  interests  of  the  Ltate  of 
Missouri,  there  is  heieby  established  a state 
fair,  to  be  held  annually  at  Ledalia,  Mis- 
souri, and  on  the  state  fair  grounds  here- 
tofore conveyed  by  deeds  of  conveyance  to 
the  state  of  Missouri  and  hereafter  to  be 
acquired  by  the  state  of  Missouri  as  nere- 
inaf  ter  provided;  and  ssi  d ikir  shall  be 
under  the  control  aad  management  of  the  state 
commissioner  of  agriculture  as  hereinafter 
provided; ft  «■ 
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Section  14155  provides;  In  part  as  follows: 

"The  coinjul ss loner  of  agriculture,  at  such 
time  as  may  be  determined  upon  bj  him  shall 
hold,  annually,  a fair  upon  the  state  fair 
grounds  above  designated;  and  at  tuese  fairs 
all  Important  products  of  the  state  shall 
be  recognized,  accoruing  to  merit,  by  prem- 
iums or  rewards,  for  excellence  offered  by  the 
commissioner  of  agriculture,  out  of  a fund 
provided  therefor  by  the  legislature  of  the 
state  at  each  biennial  session  thereof,  or 
from  funds  that  may  bo  otherwise  provided; 
but  all  parties  receiving  awards  for  excel- 
lence or  merit  shall  not  collect  the  sane, 
nor  is  it  collectible  until  he  furnishes  to 
t he  co  missioner  of  agriculture  to  his  sat- 
isfaction, a complete  history  of  how  the 
exhibit  was  produced,  ana  all  other  informa- 
tion concerning  the  entry  that  would  be  of 
interest  or  benefit  to  the  general  p ublic ;•;<  «•" 

beet ion  14159  provides  in  part  as  follows: 

"The  commissioner  of  agriculture  shall 
have  powe*r  to  make  all  rules,  regulations 
and  b^-laws  necessary  and  suitable  for  the 
conduct  and  government  of  t he  exhibitions, 
the  sale  of  privileges,  snd  for  the  proper 
control,  operation  and  conduct  of  t he 
fair  not  inconsistent  with  the  purposes  of 
this  article,  nor  w th  the  Constitution  and 
lavs  of  this  state,-*  * 

: aid  soction  14155  permits  the  commissioner  of  agri- 
culture in  the  administration  of  this  act  to  recognize  accord- 
ing to  merit  by  preniums  or  rewards  all  important  products 
of  this  state.  It  is  of  general  knowledge  that  t he  construction 
placed  on  this  clause  by  those  who  liave  heretofore  administered 
this  act  construed  the  tern  "important  products  of  t he  state" 
to  include  educational  exhibits  as  well  as  other  Missouri  prod- 
ucts, 

Referring  to  your  request,  we  think  an  essay  or  poster 
contest  on  subjects  which  woulu  be  In  relation  to  hiasouri 
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Jrroducts  woulu  be  in  keeping  with  the  spirit  ana  purpose 
of  the  act,  providing  the  contestants  are  required  to  com- 
ply vi  th  the  provision  of  ssid  section  14155  In  respect 
to  furnishing  the  commissioner  of  agriculture,  to  hi#  sat- 
isfaction, a couplets  history  of  hoe  the  exhibit  was  pro- 
duced and  all  other  lni'cnuation  concerning  the  entry  that  would 
be  of  interest  or  benefit  to  th6  general  public. 

The  commissioner,  by  section  14159,  hes  tlie  au- 
thority to  make  the  necessary  rules  and  regulations  for  the 
c arising  on  ol  each  contest  ana  to  fix  the  prize  or  award  to 
oe  given  to  the  winner,  which  prize  or  award  should  be  awarded 
at  the  ^tate  .-‘sir  when  other  exhibits  are  placed  on  exhibition. 


CONCLUSION. 

From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  commissioner  of  agriculture  in  recognizing 
according  to  merit  the  educational  products  of  this  state, 
may  hold  essay  or  poster  contests  in  the  schools  of  t..is  state, 
and  offer  such  premiums  or  awards  for  the  excellence  of  the 
exhibit  as  he  .iay  deem  proper,  providing  such  exhioit  is 
offered  and  award  is  made  at  and  during,  the  State  Fair  period. 


Respectfully  submitted. 


TYRE  w.  QUllTON 

Assistant  Attorney  General 

APPROVED; 


nOY  il'cElTiiilCK 
Attorney -General 
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COUNTY 

RATIONING 

BOARD: 


Member  of  the  legislature  may  serve 
on  the  county  rationing  board . 


October  22,  19^2 


Honorable  William  Barton 
House  of  Representatives 
Montgomery  County 
Jonesburg,  Missouri 

Dear  Mr.  Barton: 


Under  date  of  September  19,  19^2,  you 
wrote  this  office  requesting  an  opinion  as  follows: 

"May  Representative  be  eligible  to  serve 
as  a member  of  the  County  Defense  Coun- 
cil? 

"May  a Representative  be  eligible  to 
serve  as  Chairman  of  a Ration  Panel  in 
the  County?  As  I understand  it,  the 
chairman  has  to  take  an  oath  and  sign  a 
personnel  affidavit  as  required  under 
the  Price  Control  Administration  or  Price 
Administration? " 


Due  to  the  heavy  work  in  the  office  at 
this  time  and  the  further  fact  that  the  law  relat- 
ing to  emergency  measures  is  as  times  difficult  to 
find  a reply  has  been  unavoidably  delayed. 

Inasmuch  as  this  office  has  been  Informed 
that  you  have  accepted  appointment  upon  the  County 
Defense  Council  it  is  presumed  that  you  have  satis- 
fied yourself  upon  that  question  and  it  will  not  be 
treated  herein. 
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It  Is  first  desired  to  call  your  atten- 
tion to  two  sections  of  the  Constitution  of  Mis- 
souri, Section  12  of  Article  IV  and  Section  4 of 
Article  XIV,  which  sections  are  respectively  as 
follows : 

"No  Senator  or  Representative  shall,  dur- 
ing the  term  for  which  he  shall  have  been 
elected,  be  appointed  to  any  office  under 
this  State,  or  any  municipality  thereof; 
and  no  member  of  Congress  or  person  hold- 
ing any  lucrative  office  under  the  United 
States,  or  this  State,  or  any  municipali- 
ty thereof  (militia  officers,  justices  of 
the  peace  and  notaries  public  excepted), 
shall  be  eligible  to  either  house  of  the 
General  Assembly,  or  remain  a member 
thereof,  after  having  accepted  any  such 
office  or  seat  in  either  house  of  Congress." 

"No  person  holding  an  office  of  profit  un- 
der the  United  States  shall,  during  his 
continuance  in  such  office,  hold  any  of- 
fice of  profit  under  this  State." 

The  local  rationing  boards  were  first  set 
up  as  "tire  rationing  boards". 

Pursuant  to  the  emergency  powers  conferred 
upon  the  President,  the  President  by  Executive  Order 
created  the  Office  of  Price  Administration  and  au- 
thorized the  Office  of  Price  Administration  to  pro- 
vide for  local  agencies. 
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By  an  order  issued  December  30,  1941, 
Leon  Henderson,  Administrator  of  the  Office  of 
Price  Administration,  authorized  the  creation  of 
local  "tire  rationing  boards".  Prom  this  order 
we  quote: 

"Personnel . The  tire  rationing  program 
established  in  these  regulations  by  the 
Office  of  Price  Administration,  pursuant 
to  the  delegation  of  power  from  the  Of- 
fice of  Production  Management  in  Supple- 
mentary Order  No.  M-15-c,  will  be  admin- 
istered by  Local  Tire  Rationing  Boards, 
Local  Tire  Rationing  Administrators,  and 
State  Tire  Rationing  Administrators,  all 
of  whom  shall  be  federal  employees,  serv- 
ing without  compensation,  subject  to  the 
supervision  and  control  of  the  Office  of 
Price  Administration. 

"Eligibility.  Members  of  Boards,  Local 
Tire  Rationing  Administrators,  and  State 
Tire  Rationing  Administrators  must  be  el- 
igible to  serve  as  federal  employees, 
without  compensation,  under  state  and 
federal  laws. 

"Appointment . Members  of  boards  and  Lo- 
cal Tire  Rationing  Administrators  shall 
be  selected  by  the  Local  Defense  Councils 
in  the  areas  in  which  they  are  to  serve 
and  shall  be  appointed  by  the  Office  of 
Price  Administration.  State  Rationing 
Administrators  shall  be  selected  by  the 
State  Defense  Councils  in  the  states  in 
which  they  are  to  serve  and  shall  be  ap- 
pointed by  the  Office  of  Price  Adralnis- 
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tratlon.  Any  appointment  subject  to 
provisions  of  these  regulations  may  be 
terminated  at  any  time  by  the  Office  of 
Price  Administration. 

"Duties . The  persons  appointed  to  ad- 
minister the  tire  rationing  program  shall 
have  such  duties  and  responsibilities  as 
the  Office  of  Price  Administration  may 
from  time  to  time  direct." 

From  time  to  time  additional  duties  were 
placed  on  the  local  boards,  and  the  77th  Congress 
by  the  Emergency  Price  Control  Act,  Public  Law  421, 
set  out  in  the  Congressional  Code,  1942,  page  23, 
and  following  by  Statute  created  the  Office  of 
Price  Administration. 

It  will  be  observed  that  the  members  of 
the  local  boards  were  employees,  without  compensa- 
tion. Also  that  the  constitutional  prohibitions 
are  against  members  of  the  General  Assembly  being 
appointed  to  any  office  under  this  state,  or  any 
municipality,  during  their  term  and  against  persons 
holding  lucrative  offices  under  the  United  States, 
this  State  or  any  municipality,  and  against  a per- 
son holding  an  office  of  profit  under  the  United 
States  holding  an  office  of  profit  under  this 
State  during  the  continuance  of  such  United  States 
Office . 
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CONCLUSION 


It  is,  therefore,  the  conclusion  of  this 
office  that  a member  of  the  General  Assembly  may 
serve  as  chairman  of  a local  rationing  board. 

Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 

APPROVED: 


ROY  McKITTRICK 
Attorney-General 


OFFICERS:  CORONER;  JUSTICE  OF  THE  PEACE: 

Coroner  and  justice  of  the  peace  may  hold 
the  same  of Tice. 


December  2f , 1942 


honorable  bill  lam  i.arton 

uember  of  house  of  Representatives 

Joi csburg,  Missouri 


i'V 


/b 


\ 


FILED 


near  oir: 


he  are  ir  receipt  of  your  roquest  for  an  opinion, 
under  date  of  December  £2,  1942,  which  reads  as  follows: 


"Please  advise  if  a duly  qualified 
and  acting  Justice  of  Peace  may  also 
accept  an  appointment  as  Coroner  of 
the  County  in  which  the  Justice  of 
Peace  resides,  where  there  is  a va- 
cancy in  the  office  of  Coroner,  and 
legally  hold  both  the  Justice  of  Peace 
office  and  the  ffice  of  uoroner." 


in  a careful  research  we  fail  to  find  any  statute 
or  ary  section  under  the  constitution  which  prohibits 
a person  from  holding  two  county  offices.  The  oor.stitu- 
tion  does  prohibit  a state  officer  holding  an  office 
under  the  Jnited  States  as  it  appeors  in  ection  4, 
article  XIV  of  the  Constitution  of  Missouri.  The 
constitution  of  Missouri  also  prohibits,  in  counties 
or  cities  having  more  than  t-ro  hundred  thousand 
(200,000)  inhabitants,  the  holding,  by  anyone,  of  a 
stafe  office  and  an  office  in  any  county,  city  or 
other  municipality.  This  is  sot  out  in  Section  18, 
Article  IX  of  the  Corstitutior  of  Missouri. 


Honorable  ill lam  Lsrton 


-2' 


December  28,  1942 


Section  18,  Article  IX  of  the  Constitution  of 
• <lssourl  reads  as  follows: 


"In  cities  or  counties  having  more 
than  two  hundred  thousand  inhabitants, 
no  person  shall,  at  the  same  time,  be 
a state  officer  and  an  officer  of  any 
county,  city  or  other  municipality; 
and  no  person  shall,  at  the  same  time, 
fill  two  municipal  ol flees,  either  In 
the  same  or  different  municipalities ; 
but  this  section  shall  not  apply  uO 
notaries  public,  justices  of  ti e peace 
or  officers  of  the  militia." 


Although  the  above  section  only  applies  ir  cities 
or  counties  having  more  than  200,000  inhabits  ts  aid 
prohibits  th6  holding  of  a state  olfice,  or  ti  e office 
of  ar  y county,  city,  or  other  municipality  at  the  same 
time,  and  prohibits  the  filling  of  two  municipal  offices, 
yet,  it  specifically  sots  out  that  tie  section  shall 
not  apply  to  justices  of  the  peace. 

Since  there  is  no  constitutional  prohibition  un- 
der the  constitution  or  the  statutes  preventing  a person 
from  holding  two  county  offices,  re  must  refer  to  the 
common  law.  in  the  case  of  ^tate  ex  rel.  Walker,  Attor- 
ney Oer eral  v.  bus,  135  . o.  32b,  which  was  passed  upon 
by  the  Supreme  Court  of  this  state,  June  30,  1896,  and 
which  has  not  been  overruled  in  any  manner,  it  was  held 
that  under  the  co  u; on  law  the  question  as  to  whether 
or  not  a person  co  Id  hold  two  county  offices  should 
depend  upon  whether  or  not  the  two  offices  were  in- 
compatible. this  case  held  that  a deputy  sheriff  of 
the  City  of  St.  ho  Is  co  Id  also  hold  the  positloi  of 
school  director  In  the  eity  of  ot.  Louis. 


The  case  of  State  ex  rel.  alker.  Attorney  lereral, 
v.  £U3,  supra,  was  followed  in  the  case  of  State  ex 
rel.  Langford  v.  uansas  City,  261  S.  *.  115,  and  in 
that  case  the  court  held  that  ti  e office  of  a deputy 
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sheriff  was  not  incompatible  with  the  office  of  city 
clerk.  In  paragraph  1 the  court  said* 


wlhe  only  point  raised  by  appel- 
lants in  this  case,  which  was  not 
decided  adversely  to  appellants’ 
contention  in  the  Prior  base,  is 
the  contention  that  relator’s  ap- 
pointment and  acceptance  of  the 
office  of  deputy  sheriff  on  January 
1,  1921,  and  his  discharge  of  the 
duties  of  that  office  up  to  the  time 
of  the  trial,  was  i co  patible  with  the 
office  of  clerk  of  the  board  of  public 
works,  'he  evidence  showed  that  the 
duties  of  relator  as  such  clerk  were 
clerical,  ana  the  law  fixes  his  duties 
ae  deputy  sheriff  as  belig  to  attend 
to  all  the  duties  of  a sheriff.  In 
support  of  appellants'  contention  that 
such  positions  were  incompatible,  the 
following  cases  are  cited*  State  ex  rel. 
▼.  halbridge,  153  Mo.  194,  54  b.  ...  447; 
State  ex  rel.  v.  draper,  45  to.  555; 

State  ex  rel.  v.  Lusk,  48  ho.  242.  And 
respondents  cite  as  holding  that  such 
offices  are  not  incompatible  with  each 
other.  State  ex  rel.  v.  Bus,  135  ^o. 

325,  36  S.  W.  636,  33  L.  h.  A.  616 
(court  en  banc)  and  tfracey  v.  3t.  Louis, 
213  Mo.  395,  111  S.  V..  1159. 


In  that  case  the  court,  at  page  116,  said* 

"In  Statu  ex  rel.  v.  c us,  135  ho.  325,  . 
36  S.  . 636 , 33  L.  L,  a.  €16,  before 
the  co art,  en  bsnc,  the  question  was 
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most  elaborately  considered. 
MacFarlare,  J.,  rendered  the  opini- 
on, and  it  was  held  that  the  office 
of  deputy  sheriff  and  school  di- 
rector were  neither  incompatible  at 
common  law  nor  prohibited  by  the 
Constitution,  and  tnat  the  test  was, 
not  the  physical  inability  of  one 
person  to  disc  arge  the  duties  of 
both  offices  at  the  same  time,  but 
some  conflict  in  the  duties  required 
of  the  officers.  The  court  said,  at 
page  338  of  135  Mo.  (3 C 6.  W.  639): 

The  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  incompatible 
as  to  render  it  improper  that  re- 
spondent should  hold  both  at  the  same 
time,  ft  common  law  the  only  limit 
to  the  number  of  offices  one  person 
might  hold  was  that  they  should  be 
compatible  ar.d  consistent.  ^hc  in- 
compatibility does  not  consist  in  a 
physical  inability  of  one  person  to 
discharge  the  duties  of  the  two  offi- 
ces, but  there  must  be  some  inconsis- 
tency in  the  functions  of  the  two  — 
some  conflict  in  the  duties  required 
of  the  officers,  as  where  one  has  some 
supervision  of  the  other,  is  required 
to  deal  with,  control,  or  assist  him." 


Also,  in  the  case  of  ^>tate  ex  rel.  v.  Lusk,  48  tfio. 
242,  the  Supreme  Court  of  this  state  held  that  the  office 
of  the  clerk  of  the  circuit  court  was  not  incompatible 
with  that  of  the  clerk  of  the  county  court.  This  case 
was  a case  originating  in  the  Circuit  Court  of  Cole 
County,  Missouri, 
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46  C.  J.  sets  out  the  rule  In  Section  46,  page  941, 
as  to  the  construction  as  to  whether  or  not  two  offices 
under  the  common  law  are  ir compatible , 

Section  46,  of  46  C.  J.,  supra,  reads  as  follows: 

"At  common  law  the  holding  of  one 
office  does  not  of  itself  disqualify 
the  incumbent  from  holding  another 
office  at  the  same  time,  provided 
there  is  no  inconsistency  in  the  func- 
tions of  the  two  offices  in  question, 
but  where  the  functions  of  two  offices 
are  Inconsistent,  they  are  regarded 
as  incompatible,  ihe  Inconsistency, 
which  at  common  law  makes  oi flees  in- 
compatible, does  not  consist  in  the 
physical  impossibility  to  discharge 
the  duties  of  both  offices,  but  lies 
rather  in  a conflict  of  interest,  as 
where  one  is  subordinate  to  the  other 
arid  subject  in  some  degree  to  the  super- 
visory power  of  its  incumbent,  or  where 
the  Incumbent  of  one  of  the  offices  has 
the  power  to  remove  the  incumbent  of  the 
other  or  to  audit  the  accounts  of  the 
other.  The  question  of  Incompatibility 
does  not  arise  when  one  of  the  positions 
is  an  office  and  the  other  Is  merely  an 
employment, " 


*Ve  must  therefore  look  to  the  powers  and  duties  of 
the  Justices  of  the  peace  and  coroners,  respectively, 
fce  fail  to  find  in  chapter  91  K.  d,  Missouri,  1939, 
which  applies  to  Inquests  and  Coroners,  any  duties  that 
are  incompatible,  conflicting,  repugnant  and  inconsistent 
with  the  duties  of  a justice  of  the  peace  and  those  of 
a coroner. 
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The  only  officer  set  out  by  statute  as  being 
ineligible  to  be  a Justice  of  the  peace  and  another 
officer,  at  the  sane  time,  is  a clerk  of  the  circuit 
court,  or  county  court,  as  set  out  in  Section  2526  K. 

S,  fails  sour 1,  1939* 

A Justice  of  the  peace  is  a township  officer,  for 
the  reason  that  his  Jurisdiction  and  election  are  con- 
fined to  s towrahio.  A Justice  of  the  peace  is  commonly 
called  a county  officer,  &e  do  not  find  any  constitutional 
or  statutory  prohibition  which  would  prevent  a Justice 
of  the  peace  from  holding  another  county  office  at  the  same 
time,  except  that  of  clerk  of  circuit  or  county  court,  as 
set  out  ir  Section  2526,  supra. 

The  main  question  ii  volved,  where  there  is  no  statu- 
tory or  constitutional  prohibition,  is,  whether  or  not 
the  duties  of  a Justice  of  the  peace,  and  the  duties  of 
a coroner  are  incompatible,  conflicting,  repugnant  or 
lrcon8iatent , 

V<e  also  do  not  find  any  law  which  would  prohibit  a 
Justice  of  the  peace  from  performing  the  duties  of  a 
coroner,  on  the  other  hand,  oy  Section  13243  1\,  3, 
Missouri,  1939,  it  is  specifically  provided  that  in  case 
the  coroner  is  unable  to  take  an  inquest  a Justice  of  the 
peace  may  take  the  Inquest  and  perform  all  the  duties  en- 
joined on  the  coroner. 

In  the  State  of  Pennsylvania  it  was  held  that  a 
Justice  of  the  peace  and  an  associate  Judge  of  the  court 
of  comm.n  pleas  were  not  incompatible  officers,  although 
the  incumbent,  as  judge,  might  be  called  upon  to  give 
judgment  in  the  common  pleas  on  a judgment  rendered  by  him 
as  a justice  of  the  peace.  (Commonwealth  v.  Sheriff  of 
Northumberland  bounty,  (Pa.)  4 Serg,  tt  R,  275,) 


CO.  Cbo SlvJ h 


It  is,  therefore,  the  opinion  of  this  office  that 
a person  may  hold  the  office  of  justice  of  the  peace  and 
coroner,  for  the  reason  that  the  duties  of  either  office 
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are  not  incompatible,  conflicting,  repugnant  or  in- 
consistent with  the  duties  of  the  other. 


Respectfully  submitted 


ft.  J.  BUKKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRlCK 

Attorney  General  of  is sour 1 
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STATE  TREASURER:  PUBLIC  SERVICE  COMMISSION: 
State  treasurer’s  duties  respecting  licenses 
under  Section  5728,  R«  S.  Mo. 


MOTOR  VEHICLE  FUNDS 
fees  on  motor  \riiicle 


January  12,  1942 


Hon*  Wilson  Bell 
State  i reasurer 
Treasury  Department 
Jefferson  City,  Missouri 

Lear  Mr.  Belli 

This  1 8 in  reply  to  your  letter  of  recent  date 
wherein  you  submit  the  following  questional 

"1.  Can  I lawfully  designate  a member  of 
the  staff  of  the  Public  Service 
Commission  as  an  assistant  cashier  of 
the  State  Treasurer,  such  person  to 
be  on  duty  at  the  office  of  the  public 
service  Commission  und  to  receive  the 
fees  requii  ed  in  said  Section  5728? 

"2.  Can  the  Public  Service  Commission  law- 
fully pay  such  assistant  cashier  of 
the  State  Treasurer  out  of  Its,  Public 
Service  Commission's,  funds? 

"3.  Can  the  Public  service  Commission  pay 
the  premium  on  the  bond  which  I may 
require  such  person  to  t lve?" 

Section  5728,  R.  S.  >io.  1939,  to  which  you  refer 
in  your  letter,  provides  in  part  as  follows: 

"(a)  In  audition  to  the  reg  >lar  registra- 
tion license  fee  imposed  on  ail  motor 
venlcles  in  this  state,  anu  its  personal 
property  tax,  every  motor  carrier,  except 
as  provided  in  section  5721  shall,  at  the 
time  of  the  Issuance  of  a certificate  of 
convenience  and  necessity  and/or  an  inter- 
state permit,  und  annually  thereafter,  on 
or  between  January  1 and  January  15  of  each 
calendar  year,  pay  to  the  state  treasurer 
of  tne  State  of  Missouri  the  annual  license 
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fee,  as  set  out  In  this  article,  for  the 
maintenance  and  repair  of  the  public  high- 
ways; all  such  fees  levied  upon  the 
issuance  of  a license  to  any  motor  carrier 
for  any  motor  vehicle  hereunder  shall  be 
reckoned  from  the  beginning  of  the  quarter 
in  which  such  license  was  issued:  * * * 

M * * * * The  com:  ission,  upon  the  issuance 
of  a license  for  any  vehicle,  as  defined 
in  this  article,  shall  notify  the  state 
treasurer  who  shall  receive  the  lieense 
fee  for  such  vehicle;  and  the  commission 
Bhall  also  notify  the  state  treasurer  of 
the  number  of  lineal  miles  of  route  u*;ea  uy 
the  owner  of  that  vehicle  anti  the  number  of 
miles  in  which  it  operates  on  state  roads, 
the  n mber  of  miles  it  operates  on  county 
roads  anu  the  number  of  miles  it  operates 
on  city  roads  not  maintained  by  the  state 
highway  commission,  and  the  state  treas- 
urer shall  di6tri  uto  and  credit  to  the 
state  highway  commission  and  to  the 
proper  county  or  city  in  the  proportion 
that  the  number  of  lineal  miles  of  route 
used  by  the  licensed  motor  vehicle  in 
each  case  bears  to  the  number  of  lineal 
miles  of  route  over  which  such  carrier 
operates  and  the  said  funds  so  uerlved 
from  said  license  shall  be  used  for  the 
maintenance  and  repair  of  the  highways 
and  streets  over  which  said  carrier  operates.” 

Prom  your  request  you  indicate  that  you  do  not  con- 
template paying  the  assistant  cashier  who  liandles  these 
funds  out  of  your  appropriation.  That  Deing  the  cate,  you 
are  not  confronted  with  the  provisions  of  Section  48  of 
Article  4,  of  the  Constitution  which  is  as  follows: 

"The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorize  any  county 

officer,  agent,  servant  or  contractor, 

after  service  has  been  rendered  or  a con- 
tract has  been  entered  into  and  performed 
in  whole  or  in  part,  nor  pay  nor  authorize 
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the  payment  of  any  claim  hereafter  created 
against  the  State,  or  any  county  or  muni- 
cipality of  the  State,  under  any  agreement 
or  contract  made  without  express  authority 
of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and  void." 

¥ie  also  note  that  the  appropriation  to  your  department  does 
not  mention  assistant  cashiers. 

In  our  research  on  this  question,  we  fail  to  find 
any  statute  providing  for  the  appointment  of  such  assistant 
cashier.  However,  from  an  examination  of  the  various 
statutes  imposing  different  duties  on  the  State  Treasurer 
we  think  he  has  implied  powers  to  appoint  such  assistants 
as  are  needed  to  carry  out  those  duties.  In  the  case  of 
State  ex  rel.  Hueller  v.  Thompson,  2d9  S.  W.  338,  the  right 
of  the  Board  of  Permanent  Seat  of  Government  to  appoint  an 
assistant  commissioner  was  authorized.  It  also  authorized 
the  appointment  of  as  many  watchmen  as  is  necessary,  but 
did  not  fix  their  salary.  The  court  disposed  of  the  question 
in  the  following  language: 

"Since  the  Legislature  has  not,  by 
any  general  law,  fixed  the  compensa- 
tion of  any  employees  or  appointees  of 
the  board  of  the  permanent  seat  of  govern- 
ment, except  that  of  the  commissioner 
thereof,  and  - as  not  named  or  limited  the 
number  of  such  employees  or  appointees, 
save  and  except  certain  temporary  employees 
(section  9267,  R.  S.  Mo.  1919),  it  is  to  be 
presumed  that  it  Intended  to  i ive  the  board 
a discretion  as  to  the  kind  and  number  of 
assistants  and  helpers  necessary  to  carry 
on  the  duties  enjoined  upon  the  board  by 
said  chapter  84,  as  well  as  the  compensation 
of  such  employees,  helpers,  and  assistants. 

Indeed,  the  number  of  persons  necessary  to 
take  care  of  an.  protect  the  property  of  the 
state,  as  contemplated  and  required  by  law, 
is  a matter  which  the  Legislature  could  not 
foresee.  Therefore  the  placing  of  no  in- 
hibition upon  the  employment  of  such  help, 
but  to  leave  the  same  to  the  wisdom  and 
discretion  of  the  board  of  the  permanent 
seat  of  government,  reflects  a wholesome 
legislative  policy,  ke  old  therefore,  that 
the  board,  in  Its  dicretion,  had  the  power 
to  appoint  an  assistant  commissioner  and  to 
fix  his  c mpensation.  <>-  * 


Hon.  Wilson  dell 


-4- 


January  12,  1942 


Following  the  ruling  in  this  case,  if  an  assistant  cashier 
is  needed  by  your  department,  to  perform  to  e duties  imposed 
upon  you,  it  seems  that  you  would  have  implied  authority  to 
make  such  an  appointment. 

Upon  the  question  of  the  authority  of  the  Public 
Service  Commission  to  pay  the  salary  of  this  assistant 
cashier,  we  refer  you  to  the  Public  Service  appropriation 
for  this  biennium.  Laws  of  Mo.  1941,  pages  153,  154. 

You  will  note  that  that  appropriation  act  does  not  mention 
an  assistant  cashier.  Lection  19  of  Article  10  oi  the 
Constitution  provides  as  follows: 

"No  moneys  shall  ever  oe  paid  out  of  the 
treasury  of  tnis  state,  or  any  of  the  funds 
under  its  management,  except  in  pursuance 
of  an  appropriation  by  law;  nor  unless 
such  payment  be  made,  or  a warrant  shall 
have  issued  therefor,  within  two  years- 
after  the  passage  of  such  appropriation 
act;  and  every  such  law,  making  a new 
appropriation,  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  to 
which  it  Is  to  be  applied;  and  it  shall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts  and 
expenditures  of  all  public  money  shall  be 
published  from  time  to  time." 


Therefore,  if  the  appropriation  act  fails  to  mention  an 
assistant  cashier,  tnen  the  Public  Service  Commission  *uuld 
not  be  authorised  to  pay  a salary  out  of  that  appropriation. 

However,  by  your  request,  you  sug$e«£  that  a mem- 
ber of  the  staff  of  the  Public  Service  Commission  will  oe 
designated  as  assistant  cashier.  If  this  procedure  is 
followed  and  If  such  person,  if  told  he  is  l.c si  nated  by 
you  as  assistant  cashier,  is  in  fact  a member  of  the  staff 
of  the  Public  Service  Commission,  then  we  think  said  Section 
19  of  Article  10,  supra,  would  not  be  violated  by  paying 
such  member  of  the  staff  out  of  the  appropriation  of  the 
Public  Service  Commission  for  this  biennium.  Of  course  this 
is  conditioned  on  the  fact  that  the  appropriation  to  the 
Commission  for  this  biennium  includes  the  compensation  of 
such  staff  member. 
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On  the  question  of  the  Public  Service  Commission 
paying  the  premium  on  the  bond  of  the  assistant  cashier, 
we  do  not  find  any  statute  authorizing  such  a bond.  How- 
ever, such  person  may  execute  a common  law  bond  which 
would  be  binding  on  him  and  his  sureties.  Such  a bond 
would  be  classed  as  a common  law  bond.  The  assistant 
cashier,  in  the  absence  of  statute  requiring  such  a bond, 
could  give  a voluntary  bond  which  would  be  binding;  on  him 
and  his  surltles.  Such  bonds  have  been  held  proper  and 
binding  on  the  parties  in  two  cases  in  this  state,  namely 
State  v.  Cochrane,  264  Mo.  5dl,  175  8.  Y^.  5J9,  where  the 
court  held  at  1.  c.  595,  as  follows: 

"For  the  reason  that  the  bond  in  suit 
shows  on  its  face  terms,  involving  the 
assumption  of  an  obligation  by  the 
appellant  Surety  Company,  to  indemnify 
the  public,  against  any  default  of  its 
principal  In  the  performance  of  its 
duties  as  a warehouseman  (aside  from 
stipulations  to  comply  with  the  inspec- 
tion laws),  we  tiiink  that  instrument 
is  a valid  common-law  obligation  and 
enforceable  in  tills  action  by  the  plain- 
tiff, who  though  not  named  in  the  bond, 
is  entitled  to  sue  in  the  name  of  the 
State  for  the  breach  of  a bond  made  for 
its  benefit.  (Barnes  v.  V.ebster,  16  Mo. 
supra.)  The  judgment  is  therefore  af- 
firmed. All  concur.1 

And,  Loinberger  v.  Krieger,  <_ki  ho.  160;  La  Crosse  Lumber 
Company  v.  Schwartz,  163  Mo.  App.  659,  147  S.  Y. . 501,  where 
the  Court  at  1.  c.  664,  said: 

"The  instrument  is  not  a statutory  bond 
but  we  think  it  is  good  as  a common  law 
bond.  A bond  though  voluntary  and  not 
authorized  by  any  statute  is  valid  if  it 
does  not  contravene  public  policy  nor 
violate  any  statute.  (harnes  v.  Lobster, 

16  Mo.  256.)  And  it  is  a well-settled 
rule  that  a bond  taken  by  a public  of- 
ficer in  attempted  compliance  with  a 
statute  is  good  as  a common  law  bond 
though  it  falls  short  of  fulfilling 
the  requirements  of  the  statute,  ('water- 
man v.  Frank,  21  tlo.  106;  State  v. 
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Thomas,  17  Mo.  503.)  Since  the  bond 
v.as  not  a statutory  obligation  and  was 
not  executed  to  the  state,  plaintiff 
was  not  compelled  to  sue  in  tne  name 
of  the  state  to  the  use  of  plaintiff. 

The  only  theory  on  which  plaintiff  who 
was  not  a party  to  the  bond  may  recover 
upon  ip  is  that  it  vjqb  executed  for  hie 
benefit.  ###*■#  ■u" 

Referring  to  the  appropriations  to  the  Treasury 
Lepartment  and  Public  Service  Commission,  Laws  of  Missouri, 
pages  133  and  153,  it  will  be  seen  that  the  appropriation 
for  "operation"  includes  payments  of  premiums  on  bonds  for 
each  department.  However,  since  the  bond  is  to  be  executed 
by  the  person  for  the  performance  of  his  duties  as  assist- 
ant cashier,  which  office  would  be  under  your  department,  we 
do  not  think  that  the  payment  for  the  premium  on  this  bond 
could  be  taken  out  of  the  Public  Service  Commission  approp- 
riation. Vf e are  further  supported  in  our  posi  tion  by  the 
fact  that  the  appropriation  to  the  Public  Service  Commission 
for  administering  the  law  pertaining  to  motor  bus  and  truck 
service  does  not  include  an  item  for  the  payment  of  premiums 
on  bonds.  Section  56,  page  154,  Laws  of  Missouri,  1941. 


C WCLUS10N 


Prom  the  foregoing,  it  is  the  opinion  of  tills 
department  that  the  State  Treasurer  may  designate  a member 
of  the  staff  of  the  Public  Service  Commission  as  assistant 
cashier,  which  person  may  be  on  duty  at  the  office  of  the 
Public  i ervice  Commission  to  receive  the  fees  required  under 
Section  5728,  P.  £.  Missouri,  1939,  pertaining  to  motor  bus 
and  truck  traffic. 

We  are  further  of  the  opinion  that  the  Puollc 
Service  Commission  may  not  pay  such  person  as  assistant 
cashier  to  the  State  Treasurer  out  of  its  appropriation,  but 
such  person  may  be  paid  as  a staff  member  of  the  Commission. 

V«e  are  also  of  the  opinion  that  the  Public  Service 
Commission  may  not  pay  the  premium  of  the  bond  on  such 
assistant  cashier  but  that  the  State  Treasurer  may  pay  same 
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out  of  hie  appropration  providing  functare  available. 

Respectfully  submitted. 


TYRE  W.  BIPTOW 

assistant  Attorney  General 


APPROVED: 


VANS  C.  THURLO 

(Acting)  Attorney  General 


COUNTY  COURTS:  Taxes  levied  to  pay  off  the  indebtedness 

incurred  to  build  a courthouse  cannot  be 
used  for  any  other  purpose. 


February  20,  1942 


Mr.  Noah  Bell 
Presiding  Judge 
Oregon  County  Court 
Alton,  Missouri 


Dear  Dir: 


We  acknowledge  receipt  of  your  letter  requesting 
an  opinion,  which  reads  as  follows: 

"vi  1.  We  have  our  New  Court  House 
completed  and  moved  back  into  the 
building  and  in  our  old  Court  House 
tne  A.  if  & A.  U,  had  the  3rd.  floor 
leased  for  a period  of  99  years  and 
in  building  the  old  building  the 
Lodge  paiu  almost  ,A0Q0.00  in  build- 
ing it  and  thereby  got  the  lease  and 
all  the  Lodges  consisting  of  the 
I. 0.0./.,  Aebeckah  and  Eastern  Star 
and  M.  W.  of  A.  all  met. 

"In  the  Hew  Building  we  have  two  rooms 
designated  as  Community  or  Recreation 
rooms  and  the  A.  f.  & A.  II*  wants  their 
lease  to  continue  on  as  the  olu  lease 
given  on  the  old  builuing,  and  the 
County  Court  is  wonaeri-ng  if  they  have 
the  power  and  authority  to  grant  a 
lease  to  the  Lodges. 

"In  getting  the  W.P.A.  grant  the  rooms 
as  above  stated  had  to  be  designated 
as  Assembly  or  Recreation  rooms  before 
being  allowed  Government  aid. 

"So  will  you  please  advise  as  soon  as 
possible  what  steps  for  us  to  pursue. 
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2.  Under  the  new  law  in  regard 
to  the  County  Treasurer's  Salary, 
will  you  please  uavi3e  wnen  the  in- 
crease or  the  stipulated  sulary  will 
go  into  effect. 

m4  6.  Also  will  you  please  advise 
if  we  oan  use  the  surplus  money  on 
hanu  that  has  accumulated  from  our 
Bond  levy  after  we  have  paid  off  the 
bonus  and  interest  for  the  year  that 
the  levy  was  made  and  no  other  obliga- 
tions to  meet.  If  we  oan  use  the  sur- 
plus we  want  to  buy  furniture  to  equip 
our  new  building. ** 

In  answer  to  your  question  No.  1,  we  enclose  a copy 
of  an  opinion  given  by  this  department  to  Mr.  Carl  f.  Wymore, 
Prosecuting  .attorney  of  cole  County,  which  holds  that  a 
county  court  may  not  lease  county  property  for  a term  of  years. 
Based  upon  tne  reasoning  and  authorities  contained  in  said 
opinion,  we  nave  no  hesitancy  in  holding  that  the  county  court 
does  not  have  authority  to  gr~nt  a lease  to  the  lodges  for 
the  third  floor  or  any  part  of  the  courthouse  for  the  remain- 
der of  the  99-year  period  or  any  portion  thereof. 

In  uiiswer  to  your  question  No.  2,  we  enclose  a oopy 
of  an  opinion  given  by  this  department  under  date  of  august 
20,  1941,  to  Hon.  liverett  H.  Pittman,  Treasurer  of  Clinton 
County.  You  will  note  from  this  opinion  that  vdiether  or  not 
the  stipulated  sulary  is  now  in  effect  in  your-  county  de- 
pends on  whether  or  not  it  would  inorease  the  salary  of  your 
county  treasurer.  If  it  does,  it  would  not  go  into  effect 
until  the  end  of  his  term,  but  if  not,  it  was  effective  on 
the  10th  day  of  October,  1941. 

In  answer  to  your  question  No.  6,  we  assume  that  bonds 
were  issued  to  pay  for  the  courthouse  in  compliance  with 
Article  4,  Chapter  Id,  R.  o.  lo.  19o9 , and  that  the  county 
court,  in  pursuance  of  Section  0296  of  said  article,  provided 
for  the  collection  of  mi  annual  tax  sufrioient  to  pay  the 
Interest  on  such  indebtedness  as  it  fulls  due,  and  also  to 
create  a sinking  fund  for  the  payment  of  the  principal  thereof 
within  twenty  years  from  tne  date  of  contracting  the  indebted- 
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ness.  Your  question  is  not  whether  tiie  proceeds  of  the 
bond  sale  could  be  used  to  buy  furniture  for  the  court- 
house, but  whether  the  tax  ievieu  to  pay  tne  interest  and 
create  a sinking  funa  for  the  payment  of  the  conns  could 
be  used  to  buy  furniture. 

Section  11219,  n.  3.  iO.  1939,  reads  in  part  as 

follows: 

•’It  shall  be  the  uuty  of  t le  county 
treasurer  to  separate  and  divide  the 
revenues  of  such  county  in  his  hanas 
and  as  they  coma  into  his  hands  in 
compliance  with  the  provision  of  law; 
ana  it  shall  be  his  duty  to  pay  out 
the  revenues  thus  subdivided,  on 
warrants  issued  by  order  of  tne  court , 
on  the  respective  funds  so  set  apart 
and  subdivided,  and  not  otherwise; 
anu  for  tnis  purpose  tne  treasurer 
snail  keep  a separate  account  with 
the  county  court  of  each  funa  which 
several  funds  shall  be  Known  and 
designated  as  provided  by  law;  and 
no  war. ant  shall  be  paid  out  of  any 
funa  other  than  that  upon  which  it 
has  been  drawn  by  order  of  the  court 
es  aforesaid.  * * *” 

Section  11220,  h.  3.  Mo.  19o9 , provides  as  follows: 

•'Any  county  court  dr  juage  thereof, 
oi*  county  treasurer,  or  county  clerk, 
cr  other  county  officer,  who  snail 
order  the  payment  of  any  money,  draw 
any  warrant  or  pay  over  any  money  for 
any  purpose  other  than  the  specific 
purpose  for  which  the  3tdue  was  as- 
sessed, levied  and  collected,  or  shall 
in  any  way  or  manner  attempt  so  to  do, 
shall  be  adjudged  guilty  of  a misde- 
meanor, and  on  conviction  thereof  shall 
be  punished  as  provided  in  section 
11042.” 
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You  will  note  that,  uuaer  the  provisions  of  the 
above  section,  any  county  officer  wno  orders  the  payment 
of  any  money  for  any  purpose  other  than  tne  specific  pur- 
pose for  which  the  some  was  assessea,  levied  ana  collected 
shall  be  guilty  of  a misdemeanor.  The  tax  in  question  is 
levied,  as  pointeu  out  above,  for  two  purposes,  to  pay  the 
interest  ana  principal  of  tne  indebtedness  incurrea  to 
baila  a courthouse,  ana  to  pay  same  out  for  any  other  pur- 
pose woula  be  a violation  of  the  above  statutes. 

Section  lo829,  rt.  J.  >.o.  1909,  reaus  as  follows: 

"Whenever  tnere  is  a balance  in  any 
county  treasury  in  this  state  to  the 
credit  of  any  special  funu,  which  is 
no  longer  needea  for  the  purpose  for 
whicn  it  was  rnisea,  the  county  court 
may,  by  order  of  recoru,  airect  taut 
said  balance  be  transferrea  to  the 
crealt  of  tne  general  revenue  fund 
of  the  county,  or  to  such  other  fund 
as  may,  in  their  juagment,  be  in  need 
of  such  balance." 

Under  tne  above  section,  the  balance  creulted  to 
a special  1‘una  whicn  is  no  longer  needea  for  the  purpose 
for  which  it  was  raisea  may,  by  order  of  record,  bo  trans- 
ferrea to  the  oreuit  of  the  general  revenue  fund,  or  to 
any  other  fund.  However,  the  funa  oreated  by  taxes  levied 
to  pay  the  interest  and  indebtedness  in  question  may  not 
be  used  or  transferrea  for  any  other  pux'pose  until  the 
entire  indebteuness  and  interest  thereon  is  paiu. 

It  is,  therefore,  our  opinion  that  funds  derived 
from  a levy  to  pay  bonus  issued  to  build  a courthouse  and 
interest  thereon  cannot  be  used  for  any  other  purpose  un- 
less there  is  a surplus  after  said  indebtedness  is  paid  in 
full. 

respectfully  submitted 


JOid.  E.  f.  YLOa 

.assistant  .ttorney  General 

APPi<uVa.u : 


-a,}  ..a  Ii"i  .Ua 
.Attorney  General 
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LI.JUOR: 


iihon  appropriation  of  treasurer  exhausted. 
Liquor  Supervisor  may  purchase  stamps  out 
AiJ  : ot“  his  printing  appropriation. 


June  22,  1D42 


Honorable  Y/ilson  Bell 
State  Troasurer 
Jefferson  City,  Missouri 


FILED 

d 


Deal*  :r.  Bell: 


Tills  is  in  reply  to  your  request  for  our  opinion 
by  your  letter  dated  June  17,  1942,  which  is  in  the  fo_lo>v- 
ing  terms: 


"The  Sixty-firat  General  assembly 
appropriated,  for  the  uso  of  the  state 
Treasurer  in  paying  the  expenses  of 
providing  stamps  for  the  collection  of 
inspection  fees  for  the  manufacture  and 
sale  of  beer,  the  sum  of  j»l5, 000,00, 

This  a -ount  has  been  expended,  and  the 
otate  Liquor  Department  has  asked  us  for 
five  million  4j/  stamps  to  be  used  on  the 
enlarged  bottles  as  ordered  by  the  bar 
Production  board*  These  additional  stumps 
will  cost  approximately  y2,500*00* 

"Inasmuch  as  we  do  not  have  the  money  to 
buy  theso  staips,  w ich  will  return  to 
the  Treasury  about  one-fourth  million 
dollars  in  revenue,  we  are  asking  you 
if  it  will  be  unlawful  for  the  Department 
of  Liquor  C utrol  to  pay  for  these  stamps 
out  of  their  Operation  l-Unds,  as  set  out 
on  Page  197,  Laws  of  Mi. iso  u*l,  1941*  Mr. 
lenderson,  the  Supervisor,  informs  us 
that  he  has  the  money  and  will  be  glad  to 
pay  for  the  stamps  if  it  can  be  legally  done." 


Honorable  Wilson  Jell 


(2) 


June  22,  1942 


With  reference  to  stomps  evidencing  payment  of  the 
inspection  fee  on  intoxicating  beer,  section  4923,  R*  3* 
Missouri,  1939,  in  part,  provides: 


"It  shall  be  the  duty  of  the  state 
treasurer,  upon  the  taking  effect  of 
this  act,  to  provide  su  table  and 
inimitable  state  certificates  and 
labels  for  this  inspection,  gauging 
and  labeling,  having  on  each  proper 
placos  for  countersigning  by  the 
state  treasurer  and  supervisor  of 
liquor  control,  and  shall  safely  keep 
the  sane  together  with  the  plates  used 
in  making  them,  when  not  in  actual  use* 
The  state  treasurer  shall  from  tine  to 
tine  upon  demand,  doliver  the  afore- 
said labels  to  the  supervisor  of 
liquor  control,  * * 


Regarding  stamps  evidencing  payment  of  such  tax  on 
nonlntoxi  eating  beer.  Section  4968,  R*  S.  Missouri,  1939, 
in  part,  provides: 


"It  shall  be  tiie  duty  of  the  state 
treasurer  to  secure  and  furnish  to  the 
supervisor  of  liquor  control  suitablo 
and  Inimitable  labels  and  certificates, 
w-iich  nay  be  in  combination,  and  st crips, 
of  such  denominations  as  the  supervisor 
of  liquor  control  may  require  for  the 
purposes  of  this  article.  «•«-«««-  * 

♦ c-.  The  state  treasurer 
shall  from  time  to  tine,  upon  the  written 
requisition  of  the  supervisor  of  liquor 
control,  issue  and  deli  er  to  said  super- 
visor such  number  of  labels  and  certificates 
and  such  amount  of  stamps  as  nay  be  required 
by  such  requisition  and  take  the  receipt 
of  said  supervisor  therefor.  *a  c-  * c •&." 


Ilonorablo  Wilson  Bell 


(3) 


June  22,  1942 


In  tula  connection,  the  exhausted  appropriation  of 
the  fitato  Treasurer,  for  tae  year  1942,  is  found  in  Lavva 
of  Missouri,  1941,  page  134,  section  18,  which  provides: 


"There  is  hereby  appropri;  ted  out  of 
tne  otatc  Treasury,  cixargeablc  to  the 
Gene,  al  He venue  fund;  for  the  use  of 
the  State  Treusurer  in  paying  tne  ex- 
penses of  providing  stomps  for  the 
collection  of  inspection  fees  for  the 
manufacture  and  sale  of  beer,  the  sum 
of  fifteen  thousand  hollars  ( .-15, 000*00 ) , 
or  us  much  thereof  as  ..  ay  bo  necessary 
for  said  purpose." 


Appropriations  to  the  Treasurer  for  other  periods, 
and  for  other  functions  connected  with  the:  liquor  traffic, 
are  at  Laws  of  Liissouri,  1941,  pp.  38,  39,  sections  21 
and  22. 

The  available  appropriation  of  the  Supervisor  of 
Liquor  Control  is  found  in  Laws  of  Missouri,  1941,  p.  197, 
section  36,  which  in  part  provides: 


"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  tho 
General  he  venue  . und,  ft  ft  ft  ft  ft  * ft 
to  the  department  of  the  Supervisor  of 
iJLquor  Control,  to  pay  for  tho  porsoual 
service,  additions,  and  operating  ex- 
penses required  In  connection  w.th  tho 
administration  of  tho  Liquor  Control 
Law,  for  the  years  1941  and  1942,  as 
follows:  « ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft 

"C.  Cporutlon; 

General  expenses  consisting  of 
communication,  printing  and  bind- 
ing, transportation  of  things, 
travel,  rent,  obtaining  evidence. 


/ 
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1942 


June  22, 


stationery,  office  supplies, 

witness  fees,  and  mileage  and 

other  general  miscellaneous 

expenses,  insurance  and  premiums 

on  bonds  • ••.••••••••  ,^196, 200. 0C." 


An  appropriation  for  another  period  i3  in  Lav/s  of 
l.lssouri,  1941,  page  100,  section  40* 

In  answering  your  ideation,  attention  must  be  given 
to  the  urposo  for  which  the  stamps  are  used,  and  tho 
duties  of  the  Supervisor  of  Liquor  Control  in  that 
regard. 

ith  reference  to  nonintoxicating  beer,  Section 
4956,  R.  5.  Ill  so  i*i,  1939,  provides  that  the  Supervisor, 
"shall  collect,  for  the  inspection  of  nonintoxicating  boor, 
inspection  fees  at  the  rate  of  sixty-two  cents  (62/)  per 
barrel  <'■  -s  ."  The  stamps  Involved  here  are  sold  by  the 
Supervisor  to  the  dealers,  and  are  the  "stamps  evidenc- 
ing the  payment  of  the  inspection  foes  by  this  article 
required  Section  4967,  R«  9.  iasouri,  1939. 

Said  ptamps  must  be  affixed  to  the  containers  and  packages 
of  beer  (Section  4972,  R.  S.  Missouri,  1939),  and  tho  foe3 
30  collected  by  the  Supervisor  must  bo  paid  into  the 
State  Treasury.  (Section  4902,  R.  S.  Itissouri,  1939). 

Substantially  tho  sane  provisions  are  in  the  lav; 
applicable  to  Intoxicating  beer.  It  is  the  duty  of  the 
Supervisor  to  inspect  such  beer,  and  the  same  kind  of 
staips  or  labels  must  be  affixed  to  the  containers  of  such 
boor  (Sections  4920,  4922,  R.  s.  Missouri.  1939).  The 
Supervisor  must  collect  the  same  amount,  "sixty-tv/o  cent3 
(62/)  per  barrel,"  for  the  inspection  of  Intoxicating  beer 
(section  4925,  . ..La  rl,  1959).  Finally,  It  is  un- 

lawful for  anyone  to  transport  or  sell  any  beer  except  in 
co  tainers  bearing  the  stamps  and  labels  evidencing  payment 
of  the  Inspection  fee  (Section  4932,  R.  3.  Missouri,  1959). 

The  obvious  intent  of  the  Legislature,  in  enacting  all 
of  the  above  cited  statutes,  v/as  to  provide  for  the  collec- 
tion of  revonue. 


Honorable  Wilson  Bell 
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June  22,  1942 


Since  tlie  appropriation  of  the  State  Treasurer  for 
purcliaslng  the  inspection  fee  or  tax  stamps  lias  been  ex- 
hausted, we  must  decide  whether  the  Supervisor  of  Liquor 
Control  nay  pay  for  the  or chase  of  the  stamps.  Looking 
only  at  the  statutes  applicable  to  the  State-  Treasurer, 
it  might  appear  on  the  surface  that  the  question  is 
governed  by  the  maxim,  "Lxpresslo  unius  ost  exclusio 
aiterius."  Thut  is  a rule  sometimes  applied  by  the  courts 
in  construing  ambiguous  stututes.  It  means  that,  "where 
the  statute  ...  limits  the  doing  of  u particular  thing 
to  a prescribed  manner,  it  necessarily  includes  in  the 
power  grantod  the  negative  that  it  cannot  be  otherwise 
done."  Leane  v.  ...trodtnan,  18  3*  .*•  (2d)  096,  1.  c. 

898  (2-4),  823  iV.o.  181.  Tn  other  words,  the  rule  is  that 
the  expression  of  one  thing  or  metliod  in  an  ambiguous 
statute  is  the  exclusion  of  another. 

In  construing  statutes,  the  primary  object  is  to 
ascertain  and  effectuate  the  real  intention  of  the  Legis- 
lature. Technical  maxims  of  construction  should  be  used 
only  where  there  is  ambiguity.  It  was  so  ruled  in  State 
ex  rol.  Labash  hy.  Co.  y.  Chain,  106  S.  W.  (2d)  893,  1.  c. 
Clw,  100,  oil  : o . IS,  i.iioro  the  court  said; 


"*«•*«•*  The  cardinal  rule  to  be 
followed  in  the  construction  of  stat- 
utes is  to  arrivo  at  the  legislative 
intent.  'Rules  for  the  interpretation 
of  statutes  are  only  intended  to  aid  in 
ascertaining  the  legislative  intent, 

"and  not  for  the  purpose  of  controlling 
the  intention  or  of  confining  the  opera- 
tion of  he  statute  within  narrower 
Units  than  was  intended  by  the  lawnakor." 
Sutherland  on  Statutory  Const.,  sec.  279. 
If  the  intontlon  is  clearly. expressed,  and 
the  language  used  is  without  ambiguity, 
all  technical  rules  of  interpretation 
should  be  rejected. »" 


It  is  al  ays  true,  a3  ruled  in  Bragg  City  Special  Road 
District  v.  Johnson,  20  3.  (2d)  22,  1.  c.  28  (£),  o'.io  Llo. 
090,  6G  A.  L.  it.  1653,  that: 
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"*•  to  <:•  to  to  the  results  and  conse- 
quences of  any  proposed  interpreta- 
tion or  the  statute  may  properly  be 
considered  as  a guide  as  to  the  probable 
intent  or  the  lawmaker  rrom  the  language 
used*  ..ane  v,  Kansas  City,  Ft*  Scott 
& 1*1 « Ry.  Co*,  112  Ho*  34,  20  S*  A*  532; 
Sti-tc  ex  rel.  v*  Slovor,  126  l!o,  652, 
661,  29  S.  V7*  718," 


ir  tho  State  Treasurer  were  the  only  ofi'icer  who 
could  pay  ror  the  stamps,  then  no  stamps  would  be  provided 
at  all,  during  the  remainder  or  this  year,  and  no  revenue 
would  be  collected*  Revenue  in  the  amount  or  one-quarter 
or  a million  dollars  would  be  loot* 

Tho  Legislature  did  provide  that  it,  "shall  be  the 
duty  or  the  State  treasurer  to  s ecure  and  rurnlsh  • * . to 
provide,  the  stamps*"  Sections  4968  and  4923,  supra.  The 
plain  object  or  all  the  statutes  is  to  obtain  revenue.  The 
Legislature  also  provided  that  the,  "supervisor  ...  shall 
collect,"  the  tax  (section  4956,  supra).  The  Supervisor 
has  the  duty  to  sell  tho  stanps  to  beer  manuTacturers  and 
dealers,  and  the  stamps,  "shall,  by  the  manuTacturor  or 
distributor,  bo  placed  upon  each  package,"  ol*  beer  (section 
4967,  R.  5.  Missouri,  1939). 

The  duty  or  the  upervlsor  is  as  plain  as  tho  duty 
or  the  Treasurer,  and  cannot  be  perrorraed  without  stamps. 

We  believe  that  when  the  Legislature  imposed  the  above 
mentioned  duty  upon  the  Supervisor,  it  meant  he  was  to  dis- 
charge that  duty  with  all  the  means  at  his  disposal,  and 
intended  that  ir  it  should  become  impossible  ror  the  Treas- 
urer to  purchase  stamps,  that  the  Supervisor  should  buy  the 
stamps  and  collect  the  tax.  Tills  view  is  strengthened  by 
the  Tact  that  the  Legislature  provided  a method  whereby  the 
Supervisor  can  purchase  stamps.  The  appropriation  or  tho 
Supervisor  includes  runds  l'or  printing*  The  stamps  are 
printed,  and,  in  the  circumctnneea  or  this  case,  may,  in 
our  opinion,  lawrully  be  paid  ror  out  of  the  Supervisor's 
appropriation. 

When  all  of  the  statutes  are  read  together,  there  is  no 
ambiguity.  'Thercrore,  such  technical  rulos  or  construction 
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as  the  expressio  unius  etc,  rule,  are  not  needed*  It  was 
so  ruled  by  the  Supreme  Court  of  Mssourl  In  City  of  St*  Louis 
v*  DaslvQwlta,  201  2>.  ' . 870,  1*  c*  873,  273  *o,  543,  am!  the” 
court  sale?”: 


"*  «•  In  other  words,  the  maxim 

*J xpressio  unius  e3t  exclusio 
altorlus*  has  no  application  where 
the  statute  upon  its  face  clearly 

convcy-3  a contrary  intention  of  the 
Legislature," 


The  a arte  reasoning  was  applied  by  the  learned  Judge 
Barclay,  then  of  the  3t,  Louis  Court  of  Appeals,  in 
: clsrland  v*  ?'*  K.  T*  hy*  Co.,  id  Eo.  A p*  533,  1.  c.  342, 
pTo7  5o  . lot,  in  the  following  terns: 


"The  maxim  which  declares  that  the 
expression  of  one  thing  is  the  ex- 
clusion of  tillers  not  expressed,  should 
be  applied  only  whore  it  appears  to  point 
to  the  legislative  h.tent.  The  maxi 
is  useful  as  an  aid  to  discover  that 
intent,  but  it  should  never  override 
a different  purpose  plainly  indicated* 
»#«****  . " 


To  the  sane  effect  is  City  of  Lexington  v*  Bank,  (K.  C, 
Ct.  App.)  130  ho*  App.  607,  1.  c.  393,  COL,  16s  1005. 

May  wo  roeonrtend  that  all  of  the  present  procedure 
with  reference  to  accounts,  the  keeping  of  the  stamps  by  the 
Treasurer,  and  issuance  of  stamps  by  him  to  the  Supervisor, 
should  bo  maintained* 


Honorable  Wilson  bell 
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COIICLUGIQIT. 


Under  tho  alx>ve  nentioned  authorities,  it  is  our 
opinion  that  when  the  State  Treasurer  has  exhausted  his 
appropriation  provided  for  the  ;urphase  of  beer  sta.ps, 
the  supervisor  of  iquor  Control  nay  lawfully  purchase 
and  pay  for  such  stareps  out  of  his  appropriation  for 
printing 


Respectfully  submitted. 


ERlTi-ST  HUB  DELL 

As s i 3 1 ant  Attorney-General 


APPRO  VJD: 


lias  a. 

Attorney-  'renc.  tl 
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ELECT10I.S:  County  clerk  furnishes  ballots.  Sheriff 

posts  notice  of  election  on  vacancy  of  mem- 
ber of  the  legislature. 


July  20,  1942 


Bellamy  & Harvey 
Attorneys  at  Law 
Farmers  Savings  bank  Building 
Marshall,  Missouri 


r 


Attention:  Mr.  T.  Bellamy. 


Gentlemen : 


We  are  in  receipt  of  your  letter  of  July  16,  1942, 
in  which  you  request  an  opinion  as  follows: 


"1  am  in  receipt  of  your  letter  of 
the  14th  inst.  enclosing  copy  of 
opinion  dated  July  7th  to  honorable 
Dwight  H.  brown,  Secretary  of  Btate, 
and  also  supplemental  opinion  regard- 
ing special  election  of  representatives 
for  General  Assembly?  also  copy  of  your 
other  opinion  to  the  Prosecuting  Attor- 
ney of  Cass  County,  and  thank  you  for 
the  Information  therein  contained.  How- 
ever, the  particular  matter  that  was 
bothering  me  is  whether  or  not  the  no- 
tice of  this  election  should  be  posted. 
That  is  the  way  1 read  the  statute,  but 
1 would  like  to  have  your  opinion  about 
that.  In  the  next  to  the  last  paragraph 
on  page  4 of  your  opinion  of  July  7th 
to  the  secretary  of  State,  it  io  stated 
’From  these  sections  it  would  appear 
that  a special  election  is  conducted  in 
the  same  manner  and  governed  by  the  same 
law  as  a general  election',  etc.  From 
tills  1 am  in  doubt  as  to  whether  it  is 
your  opinion  that  the  notice  should  be 
published  in  the  same  manner  or  whether 
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notices  should  be  posted. 

'Vroiii  the  above  quoi  ed  portion  of 
your  opinion  or  July  7th,  1 judge 
it  is  your  opinion  that  returns  of 
this  election  should  bo  made  to  the 
County  Clerk  as  in  case  of  general 
election  as  there  is  nothing  in  the 
statute  that  directs  otherwise.  How- 
ever, in  vievr  of  the  statement  in  the 
statute  about  putting  un  notices,  it 
sjbems  to  me  that  v/ltjh  reference  to 
this  election  we  might  be  required 
to  put  up  notices  by  posting  three 
in  each  municipal  township  but  that 
the  results  of  the  election  should  go 
to  the  County  Clerk. 

MP.  3.  Since  dictating  the  foregoing 
letter  I have  learned  that  our  County 
Clerk  is  contending  that  it  is  not 
his  duty  but  the  duty  of  the  Cher iff 
to  have  ballots  for  this  soecial  elec- 
tion printed.  I will  therefore  appre- 
ciate it  if  you  will  give  me  your 
opinion. 

"1.  whether  the  notice  of  election 
should  be  posted  or  published  in  a 
newspaper; 

M2.  Whether  it  is  the  duty  of  the 
County  clerk  or  the  Sheriff  to  have 
the  ballots  printed  for  the  election; 

"3.  Whether  the  returns  of  the  election 
should  be  filed  by  the  Judges  and  Clerks 
in  the  office  of  the  County  Clerk  or  in 
the  office  of  the  Sheriff." 
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In  reference  to  your  first  question  we  set  out 
the  following* 


Section  12358  R.  S.  Missouri,  1939,  partially  reads 
as  follows: 


"If  any  member  elected  to  either 
house  of  the  general  assembly  shall 
resign  in  the  recess  thereof,  he 
shall  address  and  transmit  his  resig- 
nation, in  writing  to  the  governor; 


Section  12859  R.  S.  Missouri,  1939,  reads  as 
follows : 


"Whenever  the  governor  shall  receive 
any  resignation  or  notice  of  vacancy, 
or  when  he  shall  be  sat I si  led  of  the 
death  of  any  member  of  eitner  house, 
during  the  recess,  he  shall,  without 
delay,  issue  a writ  of  election  to  sup- 
ply such  vacancy." 


By  reason  of  Section  14,  of  Article  IV  of  the 
Constitution  of  Missouri,  the  legislature  enacted  Sec- 
tion 12860  K.  S.  Missouri,  1939,  which  reads  as  follows: 


"When  any  vacancy  shall  happen  in  the 
senate,  for  c.  district  composed  of  more 
than  one  county,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of 
the  county  firpt  named  in  the  law  es- 
tablishing the  district;  and  when  such 
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vacancy  ahall  happen  In  a senator- 
ial district,  which  shall  have  been 
divided  or  altered  after  the  general 
election  next  preceding  the  occur- 
ence of  such  vacancy,  the  writ  of 
election  shall  be  directed  to  the 
sheriff  of  the  county  first  named 
in  such  old  district;  and  when  any 
vacancy  shall  happen  In  either 
house,  for  any  county  which  shall 
have  been  divided  after  the  general 
election  next  preceding  the  occurrence 
of  such  vacancy,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of 
the  old  county." 


Section  12361  R.  S.  Missouri,  1939,  reads  as  fol 

Iowa : 


"The  eheriff  to  whom  any  writ  of 
election  shall  be  delivered  shall 
cause  the  election  to  supply  such 
vacancy  to  be  held  within  the  limits 
composing  the  county  or  district  at 
the  time  of  the  next  pro ceding  general 
election,  and  shall  issue  his  proclam- 
ation or  notice  for  holding  the  elec- 
tion accordingly,  and  transmit  a copy 
thereof,  together  with  a copy  of  the 
writ,  to  the  sheriff  of  each  of  the 
counties  within  which  any  part  of 
such  old  county  or  district  may  lie, 
who  ahall  cause  copies  of  such  notice 
to  be  put  up,  and  the  election  to  be 
held  accordingly,  in  such  parts  of 
their  respective  counties  as  composed 
a part  of  the  old  county  or  district 
for  which  the  election  is  to  be  held, 
at  the  last  preceding  general  election; 
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and  the  returns  shall  be  made  and 
the  certificate  of  election  granted 
In  all  things  as  if  no  division  had 
taken  place." 


The  above  section  specifically  states: 

" * * * shall,  ifesue  his  proclama- 
tion or  notice  ffer  holding  the  elec- 
tion accordinglyf,  and  transmit  a 
copy  thereof,  ‘together  with  a copy 
of  the  writ,  to  the  sheriff  of  each 
of  the  counties  within  which  any  part 
of  such  old  county  or  district  may 
lie,  who  shall  cause  copies  of  such 
notice  to  be  put  up,  and  the  elec- 
tion to  be  held  accordingly,  * * 


There  is  no  provision  for  the  publication  of  a notice, 
as  set  out  in  the  general  election  laws. 

Sections  12856  to  12861,  supra,  inclusive,  are 
special  statutes  referring  to  elections  to  fill  vacan- 
cies in  either  house  of  the  general  assembly  and  the 
regular  election  laws  are  general  laws.  TVhere  a spec- 
ial statute  and  a general  statute  apply  to  the  same 
subject  matter  the  special  statute  governs. 

Section  11492  R.  S.  Missouri,  1939,  is  part  of 
the  general  provisions  and  provides  that  the  sheriff 
shall  give  notice  under  the  writ  of  election  to  fill  any 
vacancy,  but  Section  12861,  supra,  specifically  state 
that  the  notices  are  "to  be  put  up."  Section  11546, 

R.  S.  Missouri,  1939,  r:  * ch  dpjvLIas  to  primary  elec- 
tions, specifically  excepts  special  elections.  Since 
the  special  laws  as  to  vacancies  in  both  the  house  and 
senate  of  the  legislature  Ltve  teen  specifically  set 
out  that  law  must  govern. 


Bellamy  & Harvey 


(6) 


July  20,  1942 


It  has  been  held  that  where  one  of  two  conflicting 
statutes  must  prevail,  a special  staLute,  all  else  being 
equal,  must  take  precedence  over  the  general  law,"  (wolllns 
v.  Tweilman , 126  S.  (2d)  231,  344  Mo,  330,) 

Section  12861,  supra,  in  referring  to  notices  being 
pu  t up  in  the  different  counties  in  the  district,  spe- 
cifically says: 

*#  -»  * shall  issue  his  proclamation 

or  notice  for  holding  the  election 
accordingly,  and  transmit  a copy 
thereof,  together  with  a copy  of 
the  writ,  to  the  sheriff  of  each  of 
the  counties  within  which  any  part  of 
such  old  county  or  district  may  lie, 
who  shall  cause  copies  of  such  no- 
tice to  be  put  up,  and  the  election 
to  be  held  accordingly,  * * * * . " 


Although  the  above  section  specifically  states 
"copies"  it  refers  to  the  sheriffs  of  each  of  the  counties 
of  the  district,  and  when  the  legislature  saw  fit  to  say 
"copies"  it  referred  to  more  than  one  sheriff.  He  cannot 
say  that  the  section  provides  for  the  putting  up  of  more 
than  oi:e  in  any  county  in  the  district  by  ei  ch  sheriff  of 
each  county,  The  section  does  not  provide  for  the  putting 
up  of  more  than  one  notice  ir  each  county. 

According  to  Webster* s hew  International  Bictionary, 
Second  I-ditlor.,  the  word  "put"  is  defined  as  meaning: 
"Fixed,  set.  in  place."  This  authority  also  defines  the 
word  "place"  as:  "To  put  in  a particular  place  or  spot." 
Both  "place"  and  "put"  are  synonomous  with  the  word  "post." 

In  the  case  of  Fedro  v.  Orooteraaat , 183  K.  .V.  153, 

174  is.  412,  held  that  under  a statute  which  required 
posting,  as  well  as  publishing  of  statement  of  delinquent 
lands  and  notice  of  tax  sales  is  essential  to  validity 
of  tax  deed;  "post"  being  a meaning  distinct  from  what 
Is  Implied  by  "publication." 
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In  other  words,  the  sheriff  may  post  or  put  up  a 
notice  in  the  county  in  the  district  and  rot  publish 
the  same  in  a newspaper  for  the  reason  that  the  section 
does  not  require  publication  in  a newspaper. 

In  answer  to  your  second  question,  as  to  whether 
or  not  the  county  clerk,  or  the  sheriif,  should  print 
and  fiimlsh  the  ballots,  and  in  answer  to  your  third 
question,  as  to  whether  or  not  the  election  returns 
should  be  made  to  the  sheriff,  or  the  county  clerk, 
we  set  out  the  following  special  sections,  12858  to 
12861,  Inclusive,  supra,  applying  to  special  elections 
and  the  filling  of  vacancies  In  either  the  rouse  of 
Representatives  of  the  State  Senate,  These  are  the 
only  sections  on  that  *ubject.  ft^thing  Is  mentioned 
as  t?>  who  shall  fumisl  the  ballots,  or  as  to  whom 
the  return  snail  be  maae  under  those  sections. 

Since  the  general  laws  of  election  are  in  force, 
the  only  exceptions  are  the  special  election  laws 
above  set  out.  ihe  special  election  sections,  12858  to 
12861,  Inclusive,  supra,  only  apply  to  the  question  of 
proclamation  and  notice  of  election,  and  not  to  the 
conducting  of  the  election  In  general. 

The  courts  have  the  duty,  in  construing  to  or  more 
statutes  relating  to  the  same  subject,  to  read  them  to- 
gether, and  then  harmonize  them,  if  possible,  and  to  give 
force  and  effect  to  each,  and  the  rule  applies,  not  only 
to  acts  passed  at  the  same  session  of  the  legislature, 
but  also  to  the  acts  passed  at  prior  and  subsequent 
sessions.  (State  ex  rel  Central  Surety  Insurance 
Corp.,  v.  State  Tax  Commission,  155  S.  W.  (2d)  43.) 

Under  Section  11594  R.  S.  Missouri,  1939,  it  is 
the  duty  of  the  county  clerk  of  the  county  court  of  each 
county,  to  provide  printed  ballots  for  every  election 
for  public  officers,  and  it  was  held  in  the  case  of 
Bradley  v.  Cox,  271  mo.  438,  197  S,  *V.  88,  that  no 
ballot  shall  be  cast  or  counted  except  those  officially 
presented.  Uncer  Section  11614  R.  S.  Missouri,  1939, 
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the  poll  books  which  show  the  result  of  the  electior 
must  be  returned  to  the  clerk  of  the  county  court  ir 
the  county. 

’.Ve  find  no  provision  for  the  sheriff  to  furnish 
ballots,  except  that  he  must  deliver  them,  after  being 
furnished  by  the  county  clerk,  as  set  out  ir  Secti  n 
11593  R,5.  Missouri,  1959. 

. 

OOhGLD  310  li 


It  is,  therefore,  the  conclusion  of  this  depart- 
ment that  the  notice  of  election  should  be  wasted  in 
the  county,  ano  not  be  published  in  a newspaper. 

It  is  further  the  opinion  of  this  department  that 
it  is  the  duty  of  the  count;  clerk  to  have  the  ballots 
printed  for  the  election. 

It  is  further  the  opinion  of  tills  department  that 
the  returns  of  the  election  should  be  riled  by  the  judges 
and  clerks  in  the  office  of  the  county  clerk,  and  not 
in  the  office  of  the  slier  iff . 


Respectfully  submitted 


APPROVED:  ft,  J.  BURKE 

assistant  attorney  Oei.eral 


VA&L  C.  TlfuhLO 

(Acting)  Attorney  Ueneral 


WJblRW 


SCHOOLS: 


Portion,  of  district  cannot 
unl3S3  at  least  thirty  (30) 


be  annexed  to  city  district 
children  reitia:  n in  the  uistr-ct. 


August  21,  1942# 


Mr.  Davis  penning 
President,  board  of  .iduoation 
uouisiann,  miss our 1 


/ 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  recent 
request  for  an  opinion,  whicu  request  roads  as  follows: 

"I  am  writing  you  for  tne  Louisiana 
boaru  of  education  to  ask  your  office 
fox*  an  opiiiion  on  ono  provision  in 
Section  10484  devised  Statutes  Mis- 
souri lu59« 

"The  Uniteu  States  Government  is  con- 
structing on  a.aaonia  plant  near  Louis- 
iana ana  is  ocntempl&tlng  the  ocnatruc- 
tion  of  a housing  project  for  employees 
of  the  plant.  The  government  plana  to 
acquire  a tract  of  12  acres  for  this 
housing  project,  the  12  acre  truot  lying 
near  nouioinna  and  immediately  adjacent 
to  the  Louisiana  School  District,  and 
wants  this  tract  annexed  to  the  nouia- 
lana  school  District*  It  nov:  is  a 
part  of  whut  is  known  as  the  buffalo 
School  District. 

"Section  10484  above  referred  to  pro- 
vides the  method  and  procedure  by 
which  the  annexation  con  bo  made  and 
provides  further  'that  portion  of  the 
district  remaining  must  contain  within 
its  limits  thirty  children  ana  thirty 
thousand  dollars  assessed  valuation 
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or  thirty  children  and.  nine  square 
nlles  of  territory.* 

"The  Buffalo  School  District  only 
contains  at  the  prosont  time  fifteen 
children  arid  would  therefore  have 
less  than  thirty  children  left  in  It 
after  the  proposed  annexation,  even 
though  no  children  would  be  taken 
from  It  by  the  annexation  of  the  12 
acres.  The  remaining  part  of  the 
district  v/ould  still  have  more  than 
thirty  thousand  dollars  In  assessed 
valuation. 

"Query:  If  all  of  the  provisions  of 
Section  10484  were  compliod  with  In 
the  proposed  annexation,  except  that 
there  would  be  loss  than  thirty 
children  left  In  the  remaining  portion 
of  Buffalo  District,  would  the  annexa- 
tion proceedings  bo  Invalid,  when  there 
were  less  than  thirty  children  before 
the  annexation? 

"The  government  authorities  here  are 
anxious  to  have  your  opinion  on  this 
question  as  well  as  the  Louisiana 
School  District  as  they  want  to  start 
the  housing  project  as  soon  as  possible 
and  want  very  much  to  use  the  proposed 
site." 

Section  10484,  K.  S.  ho.  1939,  after  providing 
for  an  election  to  determine  whether  a part  of  a district 
adjoining  a city,  town  or  village  school  district  desires 
to  be  annexed  to  such  other  district,  provides: 

Hr  ^Should  a majority  of  the  votes 
oast  favor  such  annexation,  the  secre- 
tary shall  certify  the  fact,  with  a 
copy  of  the  record,  to  the  board  of 
saiu  district  and  to  the  board  of  said 
city,  town  or  village  school  district; 
whereupon  the  board  of  such  city,  town 
or  village  district  shall  meet  to 
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con.aid.G2*  the  advisability  of  receiv- 
ing such  territory,  and  should  a 
majority  of  all  the  members  of  said 
board  favor  such  annexation,  the 
boundary  lines  of  such  city  or  town 
school  district  shall  from  that  date 
be  changed  so  as  to  include  said 
territory,  and  said  board  shall  im- 
mediately notify  the  clerk  of  said 
district  which  has  been  annexed,  in 
whole  or  in  part,  of  its  action.  In 
caso  an  entire  district  is  thus 
annoxed,  all  property  and  money  on 
hand  thereto  belonging  shall  immed- 
iately pass  into  the  possession  of 
the  board  of  said  city  or  town  school 
district;  but  should  only  a part  of 
a district  be  annexed  thereto,  said 
part  shall  relinquish  all  claim  and 
titlo  to  any  part  of  the  school 
• property  and  money  on  hand  belonging 
to  sale  original  district,  and  that 
portion  of  the  district  remaining 
must  contain  within  its  limits  thirty 
children  and  thirty  thousand  dollars 
assessed  valuation,  or  thirty  children 
and  nine  square  miles  of  territory.  * 

Tho  first  sentence  of  tiie  foregoing  quotation, 
standing  alone,  would  Indicate  that  when  the  necessary  vote 
was  certified  in  to  the  city,  town  or  village  district  and 
the  board  of  such  latter  district  appx’oved  the  annexation, 
the  boundary  lines  wouL..  thereupon  be  changed.  However,  the 
second  sentence  provides  for  a division  of  the  property  of 
the  district  so  voting  to  join  the  city  district,  and  then 
provides  that  "that  portion  of  the  district  remaining  must 
contain  within  its  limits  tnlrty  children  and  thirty  thousand 
dollars  assessed  valuation,  or  thirty  children  and  nine 
square  miles  of  territory,"  This  latter  language  of  the  quo- 
tation Is  very  clear  and  distinct.  The  legislature  evidently 
did  not  want  a district  to  be  divided  up  so  that  the  portion 
remaining  should  be  too  small  either  in  territory,  assessed 
valuation  or  enumeration  to  carry  on  a public  school.  V*hile 
the  school  district  you  lnquii*e  about  does  not  now  contain 
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thirty  children,  yet  it  does  contain  the  necessary  terri- 
tory and  valuation  which  the  Legislature  deemed  the  mini- 
mum for  maintaining  a school* 

It  is  a well  established  rule  of  the  courts  that 
in  cciiatruing  a statute  all  of  the  statute  must  be  given 
effect.  The  rule  was  stated  in  the  case  of  DeJarnett  v, 
Tickameyer,  323  Mo*  153,  40  S*  ...  (2d)  636  , 687,  as  follows: 

"All  provisions  of  the  statute 
should  be  considered  in  determining 
the  meaning  of  any  particular  por- 
tion thereof,  arm  effect  given  to 
every  port  of  the  atatute  where  it 
is  possible  to  do  so*" 

To  give  any  effect  and  meaning  to  the  provision 
as  to  the  amount  of  territory  ana  assessed  valuation  and 
school  enumeration,  we  must  necessarily  take  the  language 
for  what  it  says,  and  such  language  necessarily  limits  the 
right  of  a district  to  allow  a portion  of  Its  territory  to 
be  annexed  to  a city,  tovm  or  village  school  district* 


Conclusion 


It  is  therefore  tne  opinion  of  tills  office  that  a 
portion  of  a school  district  cannot  bo  adjoined  to  a city, 
town  or  village  school  district  unless  there  remain  In  the 
district  so  desiring  to  be  annexed  at  least  thirty  children. 
In  addition  to  s aid  amount  of  children  there  arc  requirements 
as  to  valuation  or  territory,  but  those  are  not  in  question 
in  the  case  you  inquire  about. 


respectfully  submitted. 


APPROVED: 


HARK!  H.  LAY 

Assistant  Attorney-General 


RC&  IlchlTTHICK 
At  t omey-  Gene  r al 
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ELECTIONS:  Clerks  may  have  absentee  ballots  printed 

PRINTING  more  than  ten  days  prior  to  election  day. 

ABSENTEE 
BALLOTS : 


September  18,  1942 


Hon.  £.  W.  Bennett, 

Assistant  Prosecuting  Attorney, 
Dent  County, 

Salem,  Missouri, 


Dear  r . x^ennett: 


This  is  in  reply  to  yours  of  reoent  date 
wherein  you  submitted  the  following  question: 


"Can  the  County  Clerk  under  the  latter 
provisions  of  £>ec.  114.72  print  /.bsentee 
ballots  so  they  can  bo  voted  anytime  af- 
ter 50  days  before  the  general  election, 
or  does  the  old  eleotion  law,  providing 
that  ballots  shall  be  Tinted  ten  days 
before  day  of  election  apply  to  the  ab- 
sentee ballots." 


Under  the  primary  election  law,  Section 
11558,  R.  b.  M o.,  1959,  it  ic  provided  that: 

* * * * * * On  or  before  the  10th  day  be- 
fore the  holding  of  any  primary  election 
the  county  clerk  shall  correct  any  errors 
or  omissions  in  the  ballots,  oause  the 
same  to  be  printed  and  distributed,  ns 
Required  by  law  In  the  case  of  ballots 
for  the  general  eleotion,  * * * * * " 


It  will  be  noted  by  this  provision  that  the  clerk 
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is  required  to  have  hud  the  bullets  print  ed  aud  dis- 
tributed foi  the  >ri’  ury  election  on  or  before  the 
tenth  day  before  the  holding  of  the  primary.  ’i’ll is 

section  would  indicate  that  it  is  necessary  for  the 
clerk  to  have  hud  the  ballots  printed  more  than  ton 
days  before  the  date  for  olding  ohe  primary  elec- 
tion. 


Under  the  general  election  law  applying  to 
absentee  voters  vf  ich  was  amended  in  19od,  Laws  of 
Missouri,  1933,  m e 21^,  r.  L.  l-o.,  1939,  sections 
11470-11479  inclusive,  provisions  are  ado  for  absen- 
tee voting  by  .e  -sons  absent  iron  their  voting  ore- 
cinct  but  within  the  boundaries  of  the  -tare  of  Mis- 
souri on  election  day.  Under  section  11471  u.  S. 
Mo.,  1939,  ? person  desiring  to  vote  an  absentee 
ballot  nay  apply  for  an  absentee  ballot  not  more 
than  thirty  days  nor  less  than  five  uays  prior  to 
the  date  of  the  election. 


Under  -eetion  11472,  ii.  a.  a..o.,  ld{59, 
which  pertains  to  the  affidavit  and  an  lioation  for 
the  absentee  ballot  and  the  printing  of  the  ballot 
it  is  provided  in  '.art  follows: 


’*  * * * ;;  Immediately  upon  receipt  of 
such  application  within  the  time  and  in 
the  manner  provided  by  this  artiolo,  the 
county  clerks  of  the  county,  or  the  board 
of  election  commiss  ioners,  if  any,  or 
other  official  chained  herein  with  the 
duty  of  furnishing  bul-ots  to  such  appli- 
cants, shall  make  a list  of  the  names  of 
such  absent  voters  whose  applications  "'or 
ballots  have  been  received,  and  shall 
cause  such  list  to  be.  immediately  posted 


Hon.  JE.  W.  liennett  -3-  September  10,  1942 


In  q oonspicu due  1 ^ce  accessible  to  bhe 
public  nt  the  entrance  of  ti  ’ office  of 
Such.  .fficer  or  officers  which  lint  shall 
chow  also  the  “>c3toffice  udctress,  street 
address,  ward  or  precinct  nunbnr  given  by 
such  an^llc  nt.  Such  list  shall  ba  sup- 
plemented dail’^  by  the  addition  thereto 
of  the  roues,  addresses,  and  preoinct  num- 
bers of  those  thereafter  ranking  applica- 
tion for  such  ballots  as  by  this  article 
authorized:  Provided,  that  no  county 
olerk,  oaid  of  election  co  inlssioners  or 
other  proper  official  cl  arced  with  tie 
duty  of  furnishing  such  ballots  after  &x- 
arcination  of  the  records,  or  otherwise 
ascertaining  the  rirht  of  such  "erson  to 
vote  at  such  election  shall  be  required 
to  furnish  ar.'’  ballot  or  ballots  to  any 
person  desiring  to  vote  ae  by  this  article 
authorized  who  it  not  lawfully  entitled 
to  vote,  and  if  the  ap  lioent  for  bullot 
or  ballots  is  entitled  to  receive  ssi  .e, 
the  county  olerk  or  the  board  of  election 
OonEnisaioners,  if  any,  or  othej  official 
charged  v.ifch  the  duty  of  furnish!  , * such 
ballots  1 iuied lately  upon  leceipt  of  the 
printed  ballots  shall  send  by  registered 
mail  postage  prepaid,  or  deliver  in  per- 
son an  official  bal  ot  or  ballots  if  ore 
than  one  are  to  be  used  and  VDtc.d  ut 
said  election  to  such  applicant.  The  of- 
ficial charged  by  law  with  printing  and 
supplying  ballots  under  the  general  elec- 
tion laws  of  this  state,  s’  all  cause  to 
be  printed  and  sup  lied  h sufficient  n in- 
ter of  ballots  to  have  ~*rlntod  at  the  top 
of  such  ballots  the  words  *offioial  absen- 
tee ballot*  to  bo  f urn* shed  such  absentee 
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voters  imder  the  provisions  of  this  arti- 
cle." 


provisions  Tor  voting  absentee  ballots  in 
this  ^-tate  are  purely  statutory;  therefore,  v/e  must 
look  to  the  statutes  alone  for  directions  as  to  the 
proceed ure  to  be  followed  in  preparing*  absentee  bal- 
lots and  voting  the  same.  From  an  examination  of 
the  sections  . erair.beforo  referred  to,  it  will  be 
seen  that  no  time  is  c e donated  for  the  printing  of 
such  absentee  ballots. inasmuch  as  the  1 >ez1  .its 
the  applicant  for  the  absentee  ballot  to  apply  for 
his  ballot  thirty  days  before  the  date  of  the  elec- 
tion; and  since  Section  11472,  supr  , requires  the 
clerk  to  immediately  consider  the  application  for 
the  ballot,  then  It  Si.anda  to  reason  that  If  the 
clerk  finds  that  the  applicant  is  entitled  to  vote 
he  should  at  that  time  forward  to  the  applicant  the 
absentee  ballot.  All  stated  above,  the  primujry 
election  luw  fixes  the  minimum  time  within  which 
the  clerk  aus^  have  tie  ballots  prep. red  and  deli- 
vered to  the  election  officials. 


We  are  further  supported  in  our  views  here- 
in by  the  fact  that  under  section  11471  the  applicant 
may  apply  ia  person  for  the  ballot  during  the  period 
of  not  more  than  thirty  nor  loss  than  five  days  be-  . 
fore  the  election.  This  provision  would  indicate 
that  the  lami&kers  contemplated  that  at  the  time  the 
applicant  makes  application  in  person  for  1 is  absen- 
tee ballot  the  county  clerk  should  have  such  ballots 
on  hand. 
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'Vc  are,  therefor*  , of  clu.  o ,inlon  that  ab- 
sentee bullots  for  the  general  election  iay  be  print- 
ed roore  than  ten  days  prior  to  the  date  of  the  elec- 
tion and  j any  ho  riuted  in  auipl  . ti  it  so  that  a oer- 
eon  applying  for  cue',  ballot  con  hav.  ilege, 

as  stated  In  Gentian  11471,  supra,  of  applying  with- 
’.n  the  full  time  of  thirty  days  before  the  tjeneral 
election. 


Respectfully  submitted. 


TYirL  . T WITCH 

Assistant  Attorney-General 

j J'PIiOTCD: 


ROY  iloKITTRICi: 
Attorney-General 


TV<T3:FS 


BLINt  P NciON:  Interpretation  of  Section  9452, 

1.  S.  o.  1542 


*1' ' 

June  30,  1942 


Hon.  Charlee  T.  Bloodworth,  Jr. 

Prosecuting  Attorney 
Poplar  Bluff,  “i  aouri 

Bear  Mr.  ilooaworth* 

Tills  will  acknowledge  receipt  of  your  letter 
of  June  26,  1942,  in  which  you  request  an  opinion 
bated  on  the  following  statement  of  facts: 

"A  man  who  has  been  on  the  blind 
pension  roll  of  the  State  of 
Mir souri  has  requested  me  to  seek 
an  opinion  from  you  concerning 
the  amount  of  visibility  which, 
if  a person  has,  shall  keep  him 
off  the  blind  pension  rolls  of  the 
State  of  kiesouri. 

"I  do  not  know  whether  your  de- 
partment has  an  opinion  of  this 
kind,  but  if  you  do  have  I would 
appreciate  a copy  of  it  so  that  X 
nay  advise  the  gentleman.  He  has 
been  on  the  pension  roll  and  was 
recently  taken  from  the  pension 
rolls  because,  as  was  stated  to  me , 
he  had  too  much  visibility  to 
qualify  under  the  blind  pension 
law. 

Section  9452,  R.  S.  Missouri,  19S9,  fixes 
the  vision  test  for  applicants  for  blind  pansione. 
T'-ia  section  is  us  follow? : 
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"No  person  shall  be  entitled  to 
a pension  under  this  article 
who  has  vision  with  or  without 
proper  adjufted  glasses  greater 
than  what  is  known  as  light  per- 
ception; that  light  perception 
ar  used  In  this  section  means  not 
'-ore  vision  than  If  sufficient  only 
to  di stingui eh  light  from  darkness 
and  recognise  the  motion  (not  the 
for-n)  of  the  hand  of  the  examiner 
at  a distance  not  greater  than  one 
foot  from  the  eye;  and  no  person 
shall  be  entitled  to  receive  a 
pension  except  upon  scientific  vis- 
ion test  run  orted  by  the  certificate 
of  a competent  oculist,  that  such 
person  does  not  possess  a greater 
vision  than  that  provided  a ove  in 
this  section;  and  every  person  pass- 
ing the  vision  test  and  having  the 
other  qualifications  provided  in 
thif  article  shall  be  entitled  to 
receive  a pension  of  three  h ndred 
(,*300.00)  dollars  per  annum,  payable 
quarterly." 

The  foregoing  section  is  clear  and  unambiguous 
and  from  its  terms,  it  seems  apparent  t.'.at.  a person 
who  can  distinguish  between  light  and  darkness  and 
recognir.es  the  motion  of  a hand  at  a distance  greater 
than  twelve  inches  from  the  eye  is  not  entitled  to 
receive  a blind  pension. 


Respectfully  submitted. 


AF  PROVED i 


f !.  0.  JACKSON 

Assistant  Attorney  General 


Vane  c. 

(Acting)  Attorney  General 
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STATE  PARK  BOARD:  ) The  Department  of  Con-ervltlon  and  State 

CONSERVATION  COMMISSION:  ) Parks  are  two  separate  and  distinct 
OFFICERS:  ) departments. 

Duties  of  the  Director  of  State  Parks  as 
provided  under  Section  15529,  R.  S.  Mo.  193? 


January  14,  1942 


Mr.  I.  T.  .ode 
Director, 

Conservation  Com.d..sion, 
State  Park  Board 
Jefferson  City,  Missouri 


mm 


Dear  Mr.  Bode: 


This  will  acknowledge  receipt  of  your  letter  of 
January  9,  requesting  an  official  opinion  from  this  De- 
partment, which  reads: 

"This  is  a request  for  sun  opinion  on 
the  legal  possibility  of  entirely 
separating  the  State  Park  and  Con- 
servation Departments  under  existing 
law,  or  more  particularly,  for  sep- 
arating the  Conservation  Commission 
and  the  State  Park  Board. 

"Is  it  legal,  ly  possible  to  relieve 
the  Director  of  Conservation  of  any 
responsibility  for  the  work  of  the 
Park  Department  other  than  serving 
as  a member  of  the  State  rark  Board, 
in  this  event  the  Director  of  Con- 
sax'vation  to  have  no  more  legal  re- 
sponsibility for  any  work  of  the 
department  than  either  the  Governor 
or  Attorney-General. 

".articular  reference  is  made  to  those 
parts  of  existing  Park  Board  law  which 
refer  specifically  to  the  Director 
of  Conservation  or  to  the  Director  of 
JtaL.e  x'arks  - Sec.  15328  and  Sec.  15329, 

R.  5.  Mo.  1939,  and  more  particularly 
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to  that  part  of  Sec.  15329  which  pro- 
vides that  the  Director  shall  audit 
all  vouchers." 

Your  first  inquiry  is  what  Is  the  possibility  of 
completely  separating  the  administration  of  the  State  Parka 
from  that  of  the  Conservation  in  the  State?  The  Conser- 
vation Commission,  at  the  present  time,  is  vested  with  full 
control  and  regulation  of  conservation,  wildlife,  and 
forestry  in  this  State.  Section  16,  Article  14,  Constitution 
of  klssouri,  better  known  as  the  Conservation  Amendment,  was 
approved  by  the  voters  in  this  State  on  November  3,  1936. 

_ald  section  provides  as  follows: 

"The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  Sta.e,  including 
hatcheries,  sanctuaries,  refuges,  reser- 
vations and  all  other  property  now  owned 
or  used  for  said  purposes  or  hereafter 
acquired  for  said  purposes  and  the  ac- 
quisition and  establishment  of  the  same, 
and  the  administration  of  the  laws  now 
or  hereafter  pertaining  thereto,  shall 
be  vested  in  a commission  to  be  known 
as  the  Conservation  Commission,  to  con- 
sist of  four  members  to  be  appointed 
by  the  Governor,  not  more  than  two  of 
whom  shall  be  members  of  the  same  polit- 
ical party.  The  commissioners  shall 
have  knowledge  of  and  interest  in  wild 
life  conservation.  Vacancies  shall  De 
filled  by  appointment  by  the  Governor 
for  the  unexpired  term  within  thirty 
days  from  the  date  of  such  vacancy;  on 
failure  of  the  Governor  to  fill  the 
vacancy  within  thirty  days,  the  remain- 
ing commissi oners  shall  fill  the  vacancy 
for  the  unexpired  term.  The  first  mem- 
bers of  said  commission  shall  be  ap- 
pointed for  terms , as  follows;  one  for 
a term  of  two  years,  or  until  his  or  her 
successor  is  appointed  and  qual  ified;  two 
for  terms  of  four  years,  or  until  their 
respective  successors  are  appointed  and 
qualified;  one  for  a term  of  six  years, 
or  until  his  other  successor  is  appointed 
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and  qualified.  Upon  the  expiration  of 
each  of  the  foregoing  terms  of  said 
commissioners,  a successor  shall  he 
appointed  by  the  Governor  for  a term  of 
six  years,  or  until  his  or  her  successor 
is  appointed  and  qualified,  which  term 
of  six  years  shall  thereafter  be  tne 
length  of  term  of  each. ember  of  said 
Commission.  The  members  of  said  Coin- 
mi  -s ion  shall  receive  no  salary  or  other 
compensation  for  their  services  as  such. 

The  members  of  the  Commission  shall  re- 
ceive their  necessar  traveling  and  other 
expenses  incurred  while  actually  engaged 
in  the  discharge  of  their  official  duties. 
Said  Commission  shall  have  the  power  to 
ac  uire  by  purchase,  gift,  eminent  do- 
main, or  otherwise,  all  property  necessary, 
useful  or  convenient  for  the  use  of  the 
Commission,  or  the  eAercise  of  any  of  Its 
po\  ers  hereunder,  an^  in  the  event  the 
rlgxit  of  eminent  domain  is  exercised,  it 
shall  be  exercised  in  the  sane  manner  as 
nor/  or  hereafter  provided  for  the  ox  rclse 
c£  eminent  domain  oy  the  State  highway 
Commission.  ' director  of  Conservation 
snail  be  appointed  by  the  Commission  and 
such  director  shall,  *1  th  the  approval  of 
the  Commission,  appoint  such  assistants  and 
other  employees  as  the  Commission  may  doom 
necessary.  The  Commission  shall  determine 
the  qualifications  of  the  director,  al  1 
assistants  and  employees  and  shall  fix  all 
salaries,  except  that  no  commissioner  snail 
be  eligible  for  such  appointment  or  employ- 
ment. The  fees,  monies,  or  funds  arising 
from  the  operation  ana  transactions  of  said 
Com, .133 ion  ana  from  the  application  and  the 
administration  of  the  laws  and  regulations 
pertaL  ning  to  the  bird,  fish,  game,  forestry 
and  wilu  life  resources  of  the  State  and 
from  the  sale  of  property  used  for  said 
purposes,  shall  be  expended  and  used  by 
said  Commission  for  the  control,  management, 
restoration,  conservation  and  regulation  of 
the  bird,  fish,  game,  forestry  and  wild  life 
resources  of  the  State,  incluaing  the  pur- 
chase or  other  acquisition  of  property  for 
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said  purposes,  and  for  the  admlnis- 
tratlon  of  the  lavs  pertaining  thereto 
and  for  no  other  purpose.  The  general 
assembly  may  enact  any  laws  in  aid  of 
but  not  inconsistent  with  the  provisions 
of  this  amendment  and  all  existing  laws 
inconsistent  herewith  shall  no  longer 
remain  in  force  or  effect.  This  amend- 
ment shall  be  self -enforcing  and  go  into 
effect  July  1,  1937." 

The  State  Bark  Boai’a  Is  now  vested  with  the  control 
and  regulation  of  all  state  paries.  This  is  by  virtue  of 
Section  15329,  R.  S.  Missouri  1939,  which  was  enacted  sub- 
sequent to  the  above  Conservation  Amendment  creating  the 
Conservation  Commission.  Said  section  15329  provides: 


"The  state  parx  board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property  nec- 
essary, useful  or  convenient  for  the 
use  of  said  park  board  or  the  exercise 
of  its  powers  hereunder  necessary  for 
the  recreation  of  the  people  of  the 
state  of  Missouri.  In  the  event  the 
right  of  eminent  domain  be  exercised. 

It  shall  be  exercised  in  the  same  manner 
as  now or  hereafter  provided  for  the  ex- 
ercise of  eminent  domain  by  the  state 
highway  commission.  Said  park  board  shall 
have  the  power  to  make  and  promulgate  all 
rule  s and  regulations  a^  it  may  dee a nec- 
essary for  the  proper  maintenance,  im- 
provement, acquisition  and  preservation 
of  all  state  parks.  Gaid  park  board  is 
hereby  authorized  to  employ  such  persons 
or  assistants  as  may  be  necessary  and 
may  fix  the  compensation  of  persons  thus 
employ ea  within  the  amount  appropriated 
therefor  by  the  legislature.  All 
vouchers  for  the  payment  of  bills  or  f<r 
compensation  shall  be  drawn  and  approved 
by  the  director  of  state  parks  and  when 
presented  to  the  state  auditor  shall  be 
paid  out  of  the  funds  appropriated  for 
such  purposes." 


-J 
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Obviously,  the  fifty-ninth  General  ksaembly  in 
construing  tne  foregoing  amendment  thought  there  was  no 
part  of  said  amendment  which  authorized  the  Conservation 
Commission  or  its  agents,  to  regulate,  control  and  manage 
state  parks,  for  it  immediately  passed  actions  15328-30, 
inclusive,  of  /Irtlcue  1,  Chapter  133  of  the  Rjviaed  Statutes 
of  Missouri,  1939,  which  creates  and  establishes  a State 
fark  Scal’d,  the  members  of  which  shall  control  and  regulate 
tne  state  parks,  ana  further  provides  v.hat  their  duties 
shall  be.  iiad  tne  Fifty-ninth  General  ssembly  been  of  the 
opinion  such  jurisdiction  was  vested  in  the  Conservation 
Comoisslon  there  would  certainly  have  been  no  need  for  such 
legislation. 

It  is  a well  established  rul9  of  statutory  construc- 
tion that  great  weight  will  be  given  by  the  courts  to  legis- 
lative interpretation  of  a statute  as  is  stated  in  Robertson 
v.  Manufacturing  Lumbermen^  Underwriters  , 346  ko.  1103, 

1.  c.  1109: 


The  Insurance  code  has  been  on  our 
statute  booits  for  many  years.  The 
right  of  appeal  has  been  exorcised  by 
the  Insurance  Department  as  well  as 
by  litigants  deeming  themselves  ag- 
grieved by  a ny  juugment  in  favor  of  the 
department.  The  Legislature  has  not, 
in  view  of  this  interpretation  of  the 
law,  seen  fit  to  expressly  prohibit 
appeals.  This  continued  acquiescence  In 
that  interpretation  by  the  Insurance 
Lepartment  and  also  the  i;tate  legislature 
implies  that  the  law  has  been  correctly 
Interpreted.  Ve  rule,  therefore,  that 
the  right  of  appeal  exists  in  cases  of 
of  this  nature  and  the  motion  to  dis- 
miss will  be  overruled." 


Furthermore,  ths  Conservation  Amendment  nowhere 
specifically  authorizes  the  Conservation  Commission  to  con- 
trol and  regulate  tne  State  Par  s of  Missouri.  The  .mend- 
ment  clearly  provides  vhat  the  duties  of  the  Commission  shall 
be.  .action  1(3,  .rticle  14,  Constitution  of  Missouri,  supra. 
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places  the  control,  management,  restoration,  conservation 
and  regulation  of  the  bird,  fish,  game,  forestry  and  all 
wildlife  resources  of  the  Sta^e,  including  hatcheries, 
sanctuaries,  refugee,  reservations  and  all  other  property 
now  owned  or  used  for  said  pur poses  or  hereafter  acquired 
for  said  purposes  and  tne  acquisition  and  establishment  of 
same  and  the  administration  of  all  law  pertaining  thereto. 
Nowhere  is  there  any  indication  in  reading  said  Amendment 
that  it  purports  to v est  such  control  and  regulation  of 
state  parks  in  the  Conservation  Commission. . Ordinarily, 
when  there  is  no  ambiguity  to  oe  found  in  a statute  there 
is  no  room  for  construction., 

it  is  quite  true  that  the  Conservation  Commission 
controls  and  ..ullages  all  hatcheries,  sanctuaries,  refuges, 
reservations  ana  all  other  property  now  owned  or  used  for 
said  purpose  whether  same  be  lac  ated  in  state  paries  or 
otherwise.,  In  some  parks  there  are  .uch  things  and  in  such 
cases  the  Conservation  Commission  shall  assume  control  and 
regulation  out  tuer e is  no  tiling  anywhere  in  the  rmencL;iant 
vesting  such  authority  in  the  Conservation  Commission  re- 
garding areas  constituting  purely  recreational  parks.  This 
Is  vested  in  the  State  Park  Board.  If  such  powers  were 
vested  in  the  Conservation  Commission  then  \rticle  1,  Chapter 
133,  R.  S.  Missouri  1939,  would  be  unconstitutional  as  being 
in  violation  of  Section  16,  Article  14,  supra,  which  provides 
that  the  legislature  r.iay  enact  laws  in  aid  of,  but  not  in- 
consistent with,  the  provisions  of  this  Amend, lent. 

The  mare  fact  that  the  legislature  has  in  its  wisdom 
included  the  director  of  Conservation  as  a State  Park  Board 
member  in  no  way  indicates  its  intention  to  have  the  Conser- 
vation Commission  administer  the  laws  pertaining  to  the  ad- 
ministration of  the  state  parka. 

The  moat  logical  conclusion  would  be  that  in  view 
of  the  fact  the  Lirector  of  Conservation  has  certain  functions 
to  perform  in  the  state  parks  upon  certain  wildlife  areas  as 
hereinauove  mentioned  and  that  such  functions  In  many  respects 
are  akin  to  necessary  functions  in  the  administration  of  state 
pnr.-ca,  and  the  director  of  Conservation  being  an  experienced 
man  in  such  administration  naturally  the  legislature  would 
consider  it  beneficial  to  the  state  to  vest  such  person  with 
the  title  of  birector  of  State  Parks. 
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Therefore,  It  Is  the  opinion  of  this  Department 
that  the  law  pertaining  to  the  administration  of  the  st; te 
parks  and  conservation  In  this  state  does  not  contemplate 
the  two  departments  shall  be  administered  jointly  or  that 
the  personel  of  one  department  shall  be  the  personrel  of  the 
other,  but  that  said  departments  shall  constitute  two  sep- 
arate departments,  separate  and  distinct  from  each  other. 

You  further  inquire  if  it  is  legally  possible  to 
relieve  the  Director  of  Conservation  of  any  responsibility 
for  the  work  of  the  park  department  other  than  serving  as 
a member  of  the  State  Bark  Board.  Section  15329,  supra, 
places  an  additional  duty  upon  the  Director  of  Conservation 
or  under  said  provision,  the  Director  of  State  Parks,  in  that 
all  vouchers  for  the  payment  of  bills  or  for  compensation 
shall  be  drawn  and  approved  by  him.  This  is  the  only  addition- 
al statutory  duty  required  of  the  Director  that  is  not  re- 
quired of  the  other  members  of  said  Board.  In  Ray  County  v. 
Bentley,  49  Ko.,  1.  c.  242,  the  court  held  the  county  court 
is  a creature  of  statute  and  only  has  such  powers  as  given 
It  by  the  legislature.  In  30  holding  the  court  said: 

"The  County  Court  does  not  derive 
Its  powers  from  the  county,  and 
it  can  exercise  only  such  powers 
as  the  Legislature  may  chose  to 
invest  it  with.  V.hatever  Juris- 
diction is  conferred  upon  It  Is 
wholly  statutory.  It  acts  direct- 
ly in  obedience  to  State  laws,  in- 
dependently of  the  county.  Where 
it  acts  for  and  binds  the  county, 
it  exercises  its  authority  by  vir- 
tue of  power  derived  from  the  State 
government,  and  It  obtains  author- 
ity from  no  other  source.  (Rear- 
don v.  St.  Louis  County,  36,  Mo.' 

555.)" 

Also,  see  Harris  v.  Bond  Company,  244  Vo.,  664,  1.  c.' 688- 
89-95  the  court  in  referring  to  a special  road  district  held 
in  similar  manner. 
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The  same  principle  of  law  Is  applicable  to  other 
officers  and  to  the  Members  of  the  State  Park  Board  as  well 
as  to  tile  Director  of  said  Board.  Such  Board  is  purely  a 
creature  of  statute  and  has  only  such  power  as  the  legis- 
lature may  see  fit  to  give  it.  While  the  legislature  has  placed 
only  one  exclusive  duty  on  the  Director  of  State  Parks,  if 
it  deems  it  advisable  it  may  place  additional  duties  on  said 
Director.  The  ordinary  meaning  of  the  word  "director"  as  most 
commonly  understood  and  used  is  defined  in  Webster’s  New 
International  Dictionary  as, "One  who  directs,  one  who  regulates, 
guides  or  orders;  a manager  or  superintendent." 

A well  established  rule  of  statutory  construction 
applicable  in  the  instant  case  is  that  the  inclusion  of  one 
thing  is  the  exclusion  of  all  others  as  stated  in  Kansas  City 
v.  Threshing  tiachino  Ca,  337  Mo.,  913,  1.  c.  930: 

"’It  Is  a general  principle  of  (statutory) 
Interpretation  that  the  mention  of  one 
thing  implies  the  exclusion  of  another 
thing;  expressio  unius  est  exclusio 
alterius.*"  (25  R.  C.  L.,  981,  Section  229; 

25  C.  J.,  220;  59  C.  J. , 980-86,  Section 
580-83. ) 

All  of  which  very  vividly  indicates  to  the  writer  that  the 
legislature  by  creating  the  office  of  Director  of  Stato  Parks 
and  specifically  providing  what  his  duties  shall  be  fully 
Intended  that  such  Director  in  such  capacity  should  not  be 
burdened  with  further  statutory  duties.  The  above  statute 
providing  that  the  Director  of  Conservation  shall  also  be 
the  Director  of  State  Parks  is  permissible  in  so  far  as  the 
state  offices  are  not  incompatible  with  each  other.  In  Stat 
v.  Bode,  113  S.  V..  (2d)  805,  the  court  held  that  the  Diroctor 
of  Conservation  was  a public  officer.  In  State  ex  rel.  v.  Bus, 
135  ISO.,  325,  1.  c.  330,  the  court  said: 

"The  rule  at  common  law  is  well  settled 
that  one  who,  while  occupying  a public 
office,  accepts  another  which  Is  In- 
compatible with  it,  the  first  will, 
ipso  facto,  terminate  without  judicial 
proceeding  or  any  other  act  of  the  in- 
cumbent. The  acceptance  of  the  second 
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office  operates  as  a resignation  of  the 
first.  State  ex  x*el.  v.  Lusk,  48  Mo. 

242;  Uechem,  pub.  Offices,  secs.  420-426; 

Throop,  Pub.  Officers,  secs.  30,  51. 

"The  rule,  it  is  said,  is  founded  upon 
the  plainest  principles  of  public  policy, 
and  has  obtained  from  very  early  times. 

King  v.  Patteson,  4 B.  & Ad.  9." 

The  question  then  arises  as  to  what  determines  whether 
or  not  the  state  offices  are  Incompatible.  In  State  ex  rel.  v. 
3us,  supra,  1.  c.  338,  the  court  said: 

"The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  arc  so 
inconsistent  and  Incompatible  as  to 
render  It  improper  that  respondent  should 
hold  both  at  the  same  time.  At  common 
law  the  only  limit  to  the  number 
of  offices  one  person  night  hold  was  that 
they  should  be  compatible  and  consistent. 

The  Incompatibility  does  not  consist 
in  a pysical  inability  of  one  person 
to  discharge  the  duties  of  the  two 
offices,  but  there  must  be  some  incon- 
sistency In  the  functions  of  the  two; 
some  conflict  in  the  duties  required 
of  the  officers,  as  where  one  has  some 
supervision  of  the  other.  Is  required 
to  deql  with,  control,  or  assist  him. 

"It  was  said  by  Judge  Folger  in  People 
ox  rol.  v.  Green,  58  N*  Y.  loc.  cit. 

304:  ’ Where  one  office  is  not  subordinate 
to  the  other,  nor  the  relations  of  the 
one  to  the  other  such  as  are  Inconsistent 
and  repugnant,  there  is  not  that  incom- 
patibility from  which  the  law  declares 
that  the  acceptance  of  the  one  Is  the 
vacation  of  the  other.  The  force  of  the 
word,  in  its  application  to  this  matter 
is,  that  from  the  nature  and  relations 
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to  each  other,  of  the  two  places,  they 
ought  not  to  be  held  by  the  sane  person, 
fron  the  contrariety  and  antagonism 
which  would  result  in  the  attempt  by  one 
person  to  faithfully  and  impartially 
disciiargo  the  duties  of  one,  toward 
the  incumbent  of  the  other.  Thus, 
a man  may  not  be  landlord  and  tenant 
of  the  same  premises.  He  may  be  land- 
lord of  one  farm  and  tenant  of  another, 
tliough  he  may  not  at  the  same  hour  be 
able  to  do  the  duty  of  each  relation. 

The  offices  must  subordinate,  one  the 
other,  and  they  must,  por  se,  have  the 
right  to  interfere,  one  with  the  other, 
before  they  are  incompatible  at  common 
law.’" 

Since  the  Conservation  Commission  has  control, 
management,  conservation,  restoration  and  regulation  of  the 
bird,  fish,  game  forestry  and  all  wildlife  resources  of  tiie 
state  including  hatcheries,  sanctuaries,  refuges,rB3orvr.tions, 
etc.,  v/e  are  unable  to  see  wherein  the  action  of  the  Director 
of  Conservation  in  the  performance  of  his  constitutional  duty 
conflicts  in  any  manner  with  the  performance  of  his  statutory 
duties  as  Director  of  State  Paries. 

Therefore,  it  is  the  opinion  of  this  Department  that 
the  Director  of  Conservation  under  Article  1,  Chapter  133,  R.  S. 
Missouri  1939,  shall  act  as  a member  of  the  State  Park  Board  and 
shall  draw  and  approvo  all  vouchers  for  payment  of  bills  or  com- 
pensation. This  is  the  extent  of  his  duties  as  Director  of  State 
Parka . 

Respectfully  submitted 


AUBREY  R.  HAMMETT,  JR. 

APPROVED:  Assistant  Attorney  General 


TxrrnrrTmmLo 

(Acting)  Attorney  General 
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Arrow  Rock  State  Park  tavern  under  certain 
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Mr.  I.  T.  Bocle 
Director 
State  Park  Board 
Jefferson  City,  Missouri 


Dear  Sir: 


FILE 

!C 


This  will  acknowledge  receipt  of  your  letter  of 
January  22,  requesting  an  official  opinion  which  reads  as 
follows  j 


"V.'e  are  asked  by  the  State  organisa- 
tion of  the  Daughters  of  the  American 
Revolution  to  do  some  maintenance 
work  on  the  tavern  at  Arrow  Rock  State 
park.  Enclosed  is  a copy  of  the  origi- 
nal contract  between  the  State  of  Mis- 
souri and  the  Daughters  of  the  American 
Revolution  which  was  entered  into  at 
about  the  time  that  the  tavern  was  pur- 
chased by  the  State. 

"From  the  standpoint  of  the  State  Park 
System  it  appears  desirable  that  this 
old  tavern  be  maintained  in  a proper 
manner  as  a historic  landmark. 

”The  question  is,  do  we  have  legal  au- 
thority to  maintain  this  tavern  - to 
repair  the  roof,  plaster,  sanitary 
system  and  whatnot,  which  appear  to  be 
badly  in  need  of  maintenance  work?” 


Apparently,  from  the  above  request,  proper  care 
and  maintenance  are  not  now  being  given  to  Arrow  Rock  tavern. 
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It  Is  the  writer's  understanding  that  tills  is  not  due  to  lack 
of  interest  of  the  organization  of  the  Daughters  of  the  Amer- 
ican Revolution  who  now  have  custody  of  Arrow  Rock  tavern  in 
compliance  with  legislative  enactment  but  that  said  condition 
is  caused  by  lack  of  money  or  funds  within  said  organization 
which  may  be  used  for  such  expenditures. 

The  Fifty-second  General  Assembly  enacted  a law  where- 
by Arrow  Rock  tavern  was  to  be  purchased  by  the  State  of  Mis- 
souri, providing  the  owner  could  furnish  the  State  with  an 
abstract  of  title  showing  that  the  State  would  get  a good  title 
clear  of  all  incumbrances,  as  shown  in  Sections  1 and  2,  Laws 
of  Missouri,  1923,  page  107. 


"That  the  governor  be  and  he  is  hereby 
authorized  to  purchase  from  the  owner 
thereof,  for  the  state  of  Missouri  the 
property  known  as  the  Arrow  Rock  Tavern 
and  annex  consisting  of  a sixteen-room 
brick  building  and  contents,  (excepting 
a few  personal  pictures  and  two  pieces 
of  tapestry  reserved  by  the  owner),  in- 
cluding the  hotel  equipment  and  numer- 
ous relics  of  great  historical  value, 
end  other  buildings  all  situated  on  a 
tract  of  land  and  in  the  village  of 
Arrow  Rock  in  Saline  county,  Missouri, 
having  a width  of  59  feet  in  front  and 
105  feet  in  ‘he  rear  by  a depth  of  210 
feet;  provided  that  said  property  can 
be  secured  as  it  now  exists  free  of  en- 
cumbrance for  the  sun  of  five  thousand 
dollars. 

f'It  shall  be  the  duty  of  the  governor 
to  see  that  said  owner  furnishes  the 
state  an  abstract  of  title  showing  that 
the  3tate  gets  good  title  to  the  prop- 
erty clear  of  all  encumbrances,  and  up- 
on delivery  by  the  owner  of  such  ab- 
stract and  the  deed  making  such  convey- 
ance and  the  delivery  of  such  property 
to  the  state  intact  the  state  auditor 
shall,  at  the  direction  of  the  governor, 
draw  a warrant  on  the  state  treasurer 
for  the  said  sum  of  five  thousand  dollars 
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payable  to  the  owner." 


Apparently  tills  was  done,  for  the  State  purchased 
said  Arrow  Rock  tavern.  Section  3 of  the  above  act  reads  as 
follows : 


"Upon  the  acquisition  of  said  property 
as  provided  in  section  2,  It  shall  be 
the  duty  of  the  governor  to  place  the 
same,  by  contract  in  the  name  of  the 
state  of  Missouri , in  the  custody  of 
the  Missouri  Society  of  Daughters  of 
the  American  Revolution,  (D.  A.  R. ) 
making  such  restrictions  and  provisions 
therein  as  In  his  judgment  will  be 
necessary  for  its  preservation  and  main- 
tenance in  Its  present  condition  with- 
out cost  to  the  state." 


In  compliance  with  said  provision  the  then  Governor 
of  the  State  of  Missouri  entered  into  a contract  with  the  Mis- 
souri Society  of  Daughters  of  the  American  Revolution  whereby 
the  Society  In  a resolution,  adopted  October  4,  1923,  and  made 
a part  of  said  contract  hereinabove  referred  to,  agreed  to  make 
and  pay  for  the  necessary  repairs  upon  said  property  in  order 
to  preserve  same  In  good  condition.  The  contract  specifically 
sets  out  that  the  essence  of  the  contract  is  the  preservation 
and  maintenance  in  its  present  condition  as  an  historic  edifice 
and  repository  for  relics  of  the  property  mentioned  and  the 
preservation  and  maintenance  for  their  historic  value  of  con- 
tents thereof,  and  further  provides  that  the  Governor  of  the 
State  shall  be  the  judge  of  whether  or  not  the  Society  complies 
with  said  contract.  That  for  any  violation  of  the  terms  of 
said  contract,  upon  giving  sixty  days  written  notice,  the  Gover- 
nor may  terminate  tenancy  of  said  property  by  said  Society.  The 
contract  further  provides  that  whenever  It  shall  appear  to  the 
Governor  that  said  property  is  not  being  preserved  and  maintained 
without  coat  to  the  State  of  » issoiri,  he  may  immediately  term- 
inate said  contract. 

It  is  the  writer's  opinion  that  the  Fifty-second  General 
Assembly  in  enacting  Section  3,  supra,  fully  Intended  that  the 
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Society  of  Daughters  of  the  American  devolution  should  main- 
tain and  keep  said  property  in  its  then  present  condition 
without  any  cost  to  the  -tate  of  Missouri,  and  that  30  long 
as  this  Society  fulfilled  its  obligation  under  the  contract 
hereinabove  referred  to,  the  State  of  Missouri  was  not  to 
interfere  or  terminate  said  contract.  ' owevor,  should  they 
fail  in  their  obligation  to  preserve  and  maintain  said  prop- 
erty then  the  iovernor  may  terminate  said  contract. 

The  primary  rule  of  construction  of  statutes  is  to 
ascertain  the  lawmakers’  intent  from  the  words  used,  if  possible, 
and  to  put  on  the  language  of  uhe  legislature,  honestly  and 
faithfully,  its  plain  and  rational  meaning  and  to  promote  its 
object  and  the  mnn’f'-t  purpose  of  the  statute.  (Artophone 
Corp.,  v.  Coale,  153  3.  W.  (2)  343.)  At  least  by  implication 
the  legislature  intended  such  custody  to  remain  in  this  Society 
so  long  as  they  continued  to  repair  and  properly  maintain  said 
property.  Furthermore,  it  was  the  opinion  of  the  then  Governor 
of  the  State,  and  others,  in  entering  into  said  contract  that 
in  case  the  Missouri  Society  of  Daughters  of  the  American  Revo- 
lution should  fail  to  discharge  properly  their  obligations  under 
said  contract  that  they  should  no  longer  have  custody  of  said 
property.  This  is  evidenced  by  the  very  terms  of  the  contract 
reserving  to  the  Governor  the  right  to  terminate  said  contract 
upon  failure  to  preserve  and  maintain  the  tavern  without  cost 
to  the  State.  In  the  construction  of  a statute  by  those  charged 
with  the  duty  of  enforcing  it,  while  not  binding  on  the  courts, 
is  entitled  to  weight  where  the  meaning  is  uncertain.  (Auto- 
mobile Gasoline  Co.,  v.  City  of  St.  Louis,  32  3.  V. . (2)  281.) 

Section  15329,  R.  S.  Missouri  1939,  authorizes  the 
State  Park  Board  to  undertake  the  necessary  repairs  and  proper 
maintenance  for  the  Improvement  and  preservation  of  all  state 
parks. 


"The  state  park  board  shall  have  the 
power  to  acquire  by  purchase,  eminent 
domain  or  otherwise,  all  property 
necessary,  useful  or  convenient  for 
the  use  of  said  park  board  or  the  ex- 
ercise of  Its  powers  hereunder  nec- 
essary for  the  recreation  of  the 
people  of  the  state  of  "issourl.  In 
the  event  the  right  of  eminent  domain 
be  exercised,  it  shall  be  exercised 
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In  the  same  manner  as  now  or  no re- 
after  provided  for  the  exercise  of 
eminent  domain  by  the  state  highway 
commission.  Said  park  board  si  all 
have  the  power  to  make  and  promul- 
gate all  rules  and  regulations  as 
it  may  deem  necessary  for  the  proper 
maintenance,  improvement,  acquisition 
and  preservation  of  all  st^te  parks. 

Said  park  board  is  hereby  authorized 
to  employ  such  persons  or  assistants 
as  may  be  necessary  and  may  fix  the 
compensation  of  persons  thus  employ- 
ed within  the  amount  appropriated 
therefor  by  the  legislature.  All 
vouchers  for  the  payment  of  bills 
or  for  compensation  shall  be  drawn  and 
approved  by  the  director  of  state  perks 
and  when  presented  to  the  state  auditor 
shall  be  paid  out  of  the  funds  appro- 
priated for  such  purposes." 

Therefore,  since  this  Society  has  failed  to  maintain 
properly  said  property,  thereby  breaching  said  contract,  the 
State  of  l issourl  still  remains  the  owner  of  said  property  and, 
upon  the  Governor  declaring  said  contract  terminated,  the  custody 
of  said  property  shall  revert  to  the  State  of  J issouri.  The  sole 
purpose  in  purchasing  said  property  was  to  preserve  it  in  its 
then  present  condition.  Therefore,  it  is  the  opinion  of  this 
Department  that  upon  the  Governor  terminating  said  contract,  that 
under  Section  15329,  supra,  the  State  Park  Board  is  authorized 
to  make  the  proper  and  necessary  repairs  upon  said  property. 


Respectfully  submitted 


APPROVED: 


AUBREY  R.  i: A’  ? ETT,  JR* 
Assistant  Attorney  General 


ROY  McKITTRICK 
Attorney  General 


A HI  i:  CAW 


MARRIAGES 


Pour  questions  in  regard  to  who  issues 
the  license. 


March  2,  1942 


hon.  Paul  D.  Bradley 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Dear  Sir  s 


This  will  acknowledge  receipt  of  ye*ir  request  for 
an  opinion  upon  four  questions  based  upon  the  following 
facts : 


"In  this  and  surrounding  bounties  we 
have  a rather  loose  method  of  Issuing 
marriage  licenses.  In  this  county 
the  Recorder  has  designated  a girl 
in  Joplin  as  Deputy  Recorder,  but  as 
I understand,  she  never  does  any  work 
in  the  Recorder's  office  and  receives 
no  salary.  The  Recorder's  office  is 
at  the  county  seat  in  Carthage.  The 
Recorder  signs  marriage  licenses  in 
blank  and  leaves  them  with  her,  and 
then  when  couples  appear  before  a 
Justice  of  the  Peace  for  a marriage 
license,  the  Justice  makes  out  the 
application  and  has  it  signed  by  the 
contracting  parties  and  then  presents 
the  application  to  this  so-called 
Deputy  Recorder,  who  then  fills  out 
one  of  the  blank  marriage  licenses 
then  in  her  possession,  which  has 
already  been  signed  by  the  Recorder. 


"In  some  instances,  1 understand,  in 
surrounding  counties,  a Justice  of 
the  Peace  will  call  up  a Recorder 
on  the  telephone  and  give  him  the 
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names  of  the  parties  who  desire  to 
be  married,  and  say  that  the  aoplica- 
tion  has  been  signed,  and  then  the 
Recorder  says  ’license  issued',  and 
the  Justice  then  proceeds  with  the 
ceremony  without  having  a license 
issued  by  the  Recorder  before  him 
at  the  time  the  ceremony  is  per- 
formed. 

"^rowing  out  of  this  practice  we 
have  a lot  of  drunken  Saturday 
night  marriages,  and  it  does  not 
^ appear  to  me  that  this  procedure 
conforms  to  the  statute.  1,  there- 
fore, wo  ,1c  like  your  opinion  as 
to  the  following  questions : »•  - " 


I 

I 

Your  first  question  reads  as  follows? 


"Must  at  least  one  of  the  contract- 
ing parties  personally  appear  before 
the  Recorder  before  the  Recorder  can 
issue  a license?" 


In  answer  to  your  question,  we  are  herein  enclosing 
an  opinion  rendered  by  this  office  to  the  Hon.  B.  D. 
Hardesty,  Circuit  Clerk,  Lincoln  County,  Troy,  Missouri, 
in  which  we  held  that  it  was  discretionary  with  the  Re- 
corder of  Leeds  whether  or  not  applicants  for  license  are 
required  to  appear  personally. 


II 


Your  second  qui&tion  reads  as  follows: 
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"Can  the  Recorder  appoint  a person  as 
Deputy,  who  in  iact  does  not  act  as 
Deputy  Recorder  and  is  never  present 
in  t he  Recorder's  office?" 


In  ans\ ering  this  question  we  are  assuming  that  the 
person  appointed  is  not  a legally  appointed  deputy  recorder 
but  is  merely  aesignated  as  a deputy. 

Sect ' on  3365  R.  3.  .41:  souri,  1939,  specifically  states 


"The  recorders  of  the  several  counties 
of  this  state,  and  the  recorder  of  the 
city  of  St.  Louis,  shall,  when  aoplled 
to  by  any  person  legally  entitled  to 
a marriage  license,  issue  the  same, 

it  it  * . " 


There  is  no  provision  for  the  recorder  to  perform  that  duty 
by  the  designation  of  a person  to  issue  licences  who  is 
not  a deputy  recorder  of  deeds. 

Since  the  above  sections  provide  t at  only  the  re- 
corder can  issue  the  marriage  license  it  cannot  be  issued 
in  any  other  manner*  This  rule  of  law  was  set  out  in 
State  ex  rel.  Kansas  ^ity  Power  & Li  ,ht  Co.  v.  Smith,  State 
Auditor,  111  S.  rt.  (2d)  513,  1.  c.  514,  where  the  court 
said : 


">t-  ■>  * To  uphold  appellant  in  his 

contention  would  ’violate  the  well- 
known  canon  of  statutory  construction, 
viz.  that  the  expression  of  one  thing 
is  the  exclusion  of  another.'  State 
ex  inf.  Conkling  ex  rel*  Hendricks  v. 
Sweaney,  270  ilo.  635,  loc*  cit.  692, 
195  S.  W.  714,  716." 


Of  course,  a deputy  recorder  performs  the  same  duties 
as  the  recorder. 
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It  is,  therefore,  the  opinion  of  this  department 
that  the  recorder  of  deeds  cannot  appoint  a person  as 
deputy  who  is  not  a deputy  recorder  to  issue  marriage 
licenses. 


Ill 


The  third  question  in  your  request  reads  as  follows: 


"Can  a person  who  has  been  designated 
as  L/eputy  Recorder  charge  a fee  of 
more  than  %1.00  for  the  Issuance  of 
a license?" 


In  ansrering  this  question,  we  are  presuming  that  the 
person  designated  as  deputy  recorder,  lias  been  legally  ap- 
pointed to  issue  marriage  licenses. 

Section  3366  F..  S.  Missouri,  1939,  reads  as  follows: 


"The  recorder  shall  record  all  mar- 
riage licenses  issued  in  a well-bound 
book  kept  for  that  purpose,  with  the 
return  thereon,  for  which  he  shall  re- 
ceive a f ee  of  one  dollar,  to  be  paid 
for  by  the  person  obtaining  the  same." 


Under  the  above  section  the  recorder  of  deeds  re- 
ceives a fee  of  one  dollar  to  be  paid  by  the  person  obtain- 
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lng  the  marriage  license,  for  the  pur  ose  of  the  recording 
of  such  license.  Some  recorders  of  deeds  require  an  appll 
cation  first  to  be  signed,  which  is  an  affidavit  giving 
them  the  general  Information  as  to  age  of  parties,  etc. , 
before  the  marriage  license  is  issued.  There  is  no  pro- 
vision in  the  law  for  this  application,  but  the  recorder 
of  deeds  may  require  such  an  affidavit  in  order  to  protect 
him  from  the  penal  statutes  concerning  prohibited  marriage 
as  are  set  out  in  Sections  3370  and  3361  K.  b.  Missouri, 
1939.  This  so-called  "written  application"  for  a marriage 
license  is  not  a certificate  under  seal  by  the  recorder  of 
deeds,  but  is  merely  an  affidavit. 

Section  13181  R.  S.  Missouri,  1939,  reads  as  follows: 


"Hereafter  whenev  r,  under  any  law 
of  this  state  relating  to  the  duties 
of  the  recorder  of  deeds  in  any  county 
of  this  state,  it  becomes  necessary 
for  any  person  to  be  sworn  to  any  state- 
ment, affidavit  or  other  papers  of  any 
kind,  the  recorder  of  deeds  shall  be 
authorised  to  administer  an  oath  to 
any  person  in  matters  relating  to  the 
duties  of  his  office,  with  like  effect 
as  clerks  of  courts  of  record:  Pro- 
vided, he  use  his  seal  of  office  to 
the  jurat,  as  clerks  of  courts  of 
record  do.  He  shall  receive  the 
same  comp er  at. t ion  allowed  by  law  for 
like  service  as  clerks  of  courts  are 
now  allowed." 


Under  the  above  section  the  recorder  shall  receive 
a compensation  for  taking  the  affidavit  of  persons,  the 
same  as  clerks  of  other  courts  of  record.  The  clerks  of 
courts  of  record  are  the  county  clerk  and  the  circuit 
clerk.  Under  Section  13403  R.  S.  Missouri,  1S39,  the 
fee  of  the  clerk  of  the  county  court  for  oath  and  certifi- 
cate to  an  affidavit  is  twenty-five  cents. 


Hon.  Paul  E.  br&dley 


-6- 


Jfiarch  2,  1942 


Section  13407  R.  S.  Missouri,  1939,  provides  that 
the  clerks  of  the  circuit  court  shall  receive  twenty-five 
cents  for  orders  and  certificates  of  affidavits.  e are 
also  aware  oi  Section  13426  R«  o.  2<5i3Souri,  1939,  which 
allows  a recorder  of  ueecis  fifty  cents  for  every  certificate 
and  seal,  but  the  distinction  between  the  two  amounts  is 
that  a certificate  certifies  in  the  tody  of  the  certificate 
to  facts  given  by  the  recorder  of  deeds,  where  the  affi- 
davit merely  acknowledges  the  signature  of  a person  swear- 
ing to  the  facts  in  the  body  of  the  affidavit.  An  affi- 
davit is  a declaration  in  writing,  sworn  to  and  affirmed 
by  party  making  it  before  some  per so  who  has  auth  >rity 
to  administer  oath,  or  an  oath  reduced  to  writing  signed 
by  party  deposing  and  sworn  before  and  attested  by  him, 
who  has  authority  to  admin later  3ame.  (Guaranty  bi.ance 
Corp.  v.  Ten  Eyok,  74  S.  W.  (2d)  484.) 

it  has  been  held  that  an  affidavit  made  by  a father 
for  the  consent  to  issue  a marriage  license  is  not  a 
certificate,  but  1b  merely  an  affidavit.  It  w as  so  held 
in  the  case  of  State  v.  Rhine,  50  a.  >V.  676,  64  la.  169, 
where  the  court  held  when  a person  delivers  to  the  officer 
whose  duty  it  is  to  issue  marriage  licenses  a paper  pur- 
porting to  bo  a request  from  the  father  of  the  girl  to 
issue  a license  to  marry  her,  such  paper  is  not  a "cer- 
tificate,” within  Code  1873,  86CS.  3917,  3918,  inflicting 
penalties  for  falsely  making,  altering,  forging,  etc.,  or 
uttering  and  publishing,  any  attestation  or  certificate  of 
any  public  officer  or  other  person  in  relation  to  any 
matter  wherein  such  attestation  or  certificate  is  re- 
quired by  law,  or  may  be  received  or  be  taken  as  legal 
proof,  as  section  2191  provides  that,  if  either  party  is 
a minor,  the  consent  of  the  parent  or  guardian  must  be  filed 
in  the  clerk’s  office  after  being  acknowledged  by  the  said 
parent  or  guardian  or  proved  to  be  genuine;  and  the  writ- 
ing contemplated  by  the  section  is  not  mere  proof  of  a 
fact.  It  is  the  act  or  deed  itself  co  stituting  the  con- 
sent of  the  parent  or  guardian  which  must  be  filed  with 
the  clerk,  and  the  proof  of  that  consent  Is  the  acknowledg- 
ment of  the  person  who  gave  it  or  other  comnetent  evidence. 

In  order  that  the  recorder  of  deeds  be  allowed  com- 
pensation for  the  issuing  of  a marriage  license,  or  for 
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tho  payment  of  ackr  owledgments  to  affidavits,  In  reference 
to  the  marriage  license,  such  as  the  application  used  for 
protection  and  affidavits  as  to  age,  etc.,  he  must  po.nt 
out  the  law  entitling  him  to  that  compensation.  It  was 
ao  held  in  mmith  v.  Pettis  County,  136  3.  *«.  (2d)  282, 

1.  c.  235,  where  the  court  said: 


"The  rule  is  established  that  the 
right  of  a public  official  to  compensa- 
tion must  be  founded  on  a statute.  It 
is  equally  established  that  such  a 
statute  is  strictl;.  construed  against 
the  officer,  j odaway  County  v.  Kidder, 
iiO.  Sup.,  129  S.  . 2d  357;  Ward  v. 
Christian  County,  341  ho.  1115,  111 
S.  *.  2d  182.  * * * ." 


Also,  in  the  case  of  N odaway  county  \.  icder,  129  3.  ... 
(2d)  857,  1.  c.  860,  I urt  said: 


“It  is  well  established  that  a public 
officer  clainin  co  pe.  sation  for 
official  duties  pe  rf ormed  must  point 
out  the  statute  authorizing  such  pay- 
ment. State  ex  rel.  'uder  v.  Lackmann, 
305  mo.  342,  2C5  3.  . . 532,  534;  State 
ex  rel.  Linn  County  v.  Adams,  172  liol 
1,  7,  72  3.  n.  655;  ..illians  v.  Chari- 
ton County,  85  Lo,  645." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  recorder  of  deeds  can  on]y  charge  ore  dollar  for  the 
issuing  of  the  mcrria  e license  and  twenty-five  cents  for 
each  acknowled  eraent  of  an  affidavit  in  reference  to  the 
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Information  given  the  recorder  of  deeds  for  hlB  protection 
In  the  Issuance  of  the  marriage  licence. 


IV 


Your  fourth  question  reads  as  .follows: 

f 4 

"Can  a I ecorder  issue  a license  when 
the  Justice  of  the  -•’jeace  calls  him  up 
over  the  telephone  ahd  says  application 
has  been  signed,  and  can  the  Justice  of 
the  Peace  or  any  other  authorised  person 
marry  a couple  without  having  the  license 
before  him,  duly  issued  by  the  Recorder,  . 
at  the  time  the  ceremony  is  performed?” 


Most  of  this  question  lias  been  answered  by  your  first 
three  questions. 

Section  3371  I . 3.  Missouri,  1939,  reads  as  follows: 


"Any  person  who  shall  solemnize  any 
marriage  wherein  the  parties  have  not 
obtained  a license,  as  provided  by  this 
chapter,  or  shall  fall  to  keep  a record 
of  the  solemnization  of  any  marriage, 
shall  be  aeemed  guilty  of  a misdemeanor, 
and  upon  conviction  shall  ce  fined  not 
exceeding  five  hundred  dollars,  and  in 
addition  shall  be  subject  to  a civil 
action  by  the  parent,  guardian  or  other 
person  having  care  or  custody  of  the 
person  so  married,  to  whom  services  are 
due  wherein  the  recovery  shall  not  ex- 
ceed the  sum  of  five  hundred  dollars; 
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and  any  recorder  who  shall  issue 
a license  contrary  to  the  provisions 
of  this  chapter  shall  be  subject  to 
a like  punishment. " 


Under  this  section  any  one  who  solemnizes  a marriage, 
where  the  parties  have  not  obtained  a license  as  provided 
by  this  chapter,  is  guilty  of  a misdemeanor  and  subject 
to  a civil  action  by  the  parents,  guardian  or  other  per- 
sons havint  care  and  custody  of  the  persons  so  married. 

It  also  provides  that  the  recorder  of  deeds  shall  be  sub- 
ject to  like  punishment. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  a recorder  cannot  issue  a license  when  the  justice 
of  the  peace  calls  him  up  over  the  telephone  and  says 
the  application  ha  been  signed. 

It  Is  further  the  opinion  of  this  department  that 
a Justice  of  the  peace  is  not  aithorized  to  marry  persons 
without  having  before  him  the  license  duly  Issued  by  the 
recorder,  at  the  time  the  ceremony  is  perfor-ed. 


Respectfully  submitted 


APPROVED* 

W.  J.  BURKE 

Assistant  Attorney  Genejal 

ROY  McKIXTRICK 

Attorney  General  of  Missouri 
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„ AKR1AGLS: 


Justice  of  the  peace  not  prohibited  from 
soliciting  marriage  ceremonies. 


April  27,  1942  ~ 0 

\ 


Hon.  G.  h.  breidenstein 
Prosecuting  Attorney 
Clark  County 
Knhoka,  'issouri 


bear  Girt 


We  are  in  receipt  of  your  letter  of  April  21,  1942, 
in  which  you  request  an  official  opinion,  as  follows: 


"I  would  like  to  have  an  opinion  from 
your  department  upon  the  following  state 
of  facts. 

"'This  county  is  in  the  northeest  cor- 
ner of  the  otate  adjoining  both  Iowa  and 
Illinois,  because  of  the  laws  regulating 
marriage  licenses  ir  those  states,  many 
couples  come  to  ivahoka,  the  county  seat 
of  this  county  to  get  married.  Especially 
on  Saturdays  this  business  of  i sailing 
marriage  licenses  ir-  this  county  is  heavy. 
Generally  seventy-five  or  more  licenses 
issued  on  each  Saturday.  A ' r,~ 
tice  of  the  Peace  with  office  close  to 
the  Court  Louse  solicits  the  business  of 
performing  the  marriage  ceremony  for  these 
couples,  he  has  several  men  working  for 
him  who  approach  each  automobile  bearing 
an  out-of- stale  license  plate  as  it  ap- 
proaches the  courthouse.  They  ask  the 
occupants  of  the  car  if  they  have  come 
to  get  married  and  if  so  that  they  will 
gladly  take  them  where  they  can  get  their 
their  license  and  get  married.  If  the 
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parties  are  willing  these  solicitors 
then  escort  the  couple  to  the  Re- 
corders Office  and  wait  while  they  get 
the  license  and  then  take  them  to  this 
justice  of  the  peace  who  performs  the 
marriage  ceremony. 

"Rot  all  occupants  of  cars  with  these 
foreign  licenses  who  come  to  the  court- 
house on  business  are  looking  for  mar- 
riage licenses,  but  they  are  all  ap- 
proached and  solicited.  Raturally  they 
are  embarrassed  by  this.  The  practice 
has  also  caused  much  unfavorable  com- 
ment on  this  county,  ihe  practice  is 
generally  detested  by  our  people. 

"is  there  any  action  that  can  be  taken 
in  any  court  to  restrain  this  justice  of 
the  peace  anc  his  agents  from  engaging 
in  this  practice?'" 


Section  5363  b . 3.  Missouri,  1939,  rends  as  follows: 


"Marriages  may  be  solemnized  by  any 
judge  of  a court  of  record  or  any  jus- 
tice of  the  peace,  or  any  licensed  or 
ordained  preacher  of  the  goepel,  who 
is  a citizen  of  the  united  States  or 
who  is  a resident  of  and  a pastor  of 
any  church  in  this  state." 


The  above  section  specifically  states  who  may  solemnize 
a marriage. 

In  a careful  research  of  the  statutes  we  find  no  law 
which  prohibits  a justice  of  the  peace  from  soliciting  the 
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performance  of  marriage  ceremonies, 

A justice  of  the  peace  in  performing  a marriage  cere- 
mony is  not  acting  in  a Judicial  capacity.  It  was  so  held 
in  the  case  of  St.  ^-ouis  v.  Couriers,  148  Ho.  358,  1.  c.  401 
where  the  court  sr  id: 


"The  solemnization  of  a marriage  Is  in 
no  3ense  a judicial  act.  -ore  a justice 
to  perform  it  In  his  court,  no  record  or 
note  could  be  made  of  It.  It  may  be  per- 
formed anywhere  v/ithin  his  Jurisdiction, 
at  any  and  all  hours  of  the  night  or  on 
Sunday  and  there  is  nothing  which  requires 
the  clerk  to  attend  the  justice  in  his 
perambulations  or  to  take  ex  officio  notice 
v/hen  parties  will  call  upon  the  justico 
at  his  home  to  perform  the  marriage  cere- 
mony nor  does  it  require  the  justice  to 
report  3uch  ceremony  to  his  absent  clerk." 


I am  assuming  from  the  facts  stated  In  your  request 
that  the  justico  of  the  peace  and  his  agent  are  soliciting 
the  marriage  ceremony  business  upon  the  street,  and  not 
in  the  confines  of  the  courthouse,  or  courthouse  yard. 

There  is  no  quostion  but  that  the  county  court  can 
make  a rule  governing  the  soliciting  of  any  business  in 
the  courthouse  or  courthouse  -rounds.'  Thi3  rule  lias  been 
sta  ed  in  the  cases  of  Calker  v.  Linn  County,  72  Mo.  G50, 
Morgan  v.  Owen,  193  Mo.  587,  and  In  Volume  15  C.  J.,  page 
536,  section  220. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  .that 
the  county  court,  as  the  agency  which  Is  placed  in  the  con- 
trol and  management  of  county  property.  Is  authorized  to 
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prohibit  persons  from  solicit'  ) and  about  " ' courthouse, 
providing  cxich  solicitation  pr  vonta  tho  public  officials 
fro:.:  performing  their  official  nzties,  or  interferes  v;ith 
the  general  public  in  its  free  access  to,  end  use  of,  the 
public  grounds. 

It  is  further  the  opin'  i of  this  department  that 
a Justice  of  tho  pence,  or  his  agent,  cannot  be  restrained 
from  soliciting  marriage  ceremonies  on  tho  public  streets 
If  they  do  not  Interfere  with  tho  official  acts  of  the  county 
departments • 


Respectfully  submitted 


a.  J.  BUihh: 

Assistant  Attorney  General 


APPRO V D: 


RlY  licKTfTRICA 

Attorney  General  of  Missouri 
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COUNTY  COURTS;  COUNTY  COURT  HAS  EXCLUSIVE  CONTROL,  OVER 

MOTOR  VEHICLES  OWNED  BY  COUNTY. 


July  15,  1942. 


Honorable  Paul  E.  Bradley 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 


Deai1  Mr.  Bradley: 


The  Attorney -General  hereby  acknowledges  receipt 
of  your  letter  from  your  office,  of  July  13,  1942,  In  which 
you  requested  an  opinion  from  our  Department.  The  request, 
omitting  caption  and  signature.  Is  as  follows: 

"The  County  Court  of  Jasper  County 
lias  requested  that  I write  to  your 
office  for  an  opinion  concerning  the 
County  engineer  and  Surveyor's  Office. 

The  County  Surveyor  Is  appointed  County 
Highway  Engineer  also,  and  receives  a 
salary  of  v2,000.00  per  yoar.  He  has 
an  Assistant  Engineer  who  receives 
,1200 .00  per  year. 

"The  County  Court  some  years  ago  did  away 
with  ^oad  Overseers  and  the  County  High- 
way Engineer  looks  after  and  oversees  the 
county  roads  In  all  Townships  under  the 
County  jurisdiction. 

"The  County  Court  purchased  a Chevrolet  car 
for  the  use  of  the  Highway  Engineer.  The 
Engineer  uses  the  oar  to  drive  to  and  from 
his  work  and  to  oversee  and  inspect  the 
County  roads.  The  County  garage  and  build- 
ings are  located  in  Carthage,  the  County 
Seat,  but  the  nginoor  lives  in  Joplin. 

He  uses  this  car  to  drive  back  and  forth 
to  his  home  am  also  from  hiB  home  to 
work  to  any  place  in  the  County  where  he 
is  to  oversee  or  inspect  the  roads. 
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"The  County  Court  Is  divided  on  the 
question  of  the  use  of  this  car, 
namely,  whether  the  car  ahould  be  left 
in  Carthage  and  driven  from  Carthage 
each  day  to  the  place  of  work  or  whether 
the  car  should  be  in  the  custody  of  the 
Highway  Engineer  and  driven  to  and  from 
his  home  in  Joplin  and  from  his  home  in 
Joplin  to  other  points  where  he  works 
in  the  County. 

"In  searching  the  statutes  and  laws  1 
find  no  provision  for  furnishing  the 
Highway  Engineer  with  a car  or  trans- 
portation. The  Special  Road  i istrict 
had  the  same  problem  and  requires  their 
cars  to  b e stored  at  their  headquarters 
and  driven  from  that  headquarter  each 
day  with  the  strict  accounting  for 
mileage . The  Highway  Engineer  contends 
that  he  is  on  duty  and  on  call  24  hours 
a day  and  that  It  la  nearer  for  him  to 
drive  from  Joplin  to  the  northwest  part 
of  the  County  than  it  would  be  to  c ome 
to  Carthage  and  then  go  to  the  northwest 
part  of  the  County. 

"The  County  Court  al. o uses  this  car  to 
Inspect  farms  for  prospective  loans  from  the 
school  funds  and  to  make  trips  involving 
County  business. 

"The  main  contention  and  concern  of  the 
County  Court  is  whether  the  County  Engineer 
should  be  allowed  to  drive  the  car  beck 
and  forth  to  his  home  in  Joplin  or  whether 
he  ahoulu  leave  it  in  Carthage  and  start 
from  here  each  morning,  keeping  account  of 
the  mileage  and  places  visited, w hich  ho 
does  not  do  under  the  present  system. 

"V,e  would  thank  you  for  an  e arly  reply  and 
opinioi-  in  regard  to  the  above  i, latter." 

The  matter  about  which  you  have  asked  in  your  request 
is  one  on  which  there  seem  to  be  no  statutes.  ,is  I understand 
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the  .-Jitter  from  your  letter  tins  Chevrolet  automobile  in 
question  ia  the  property  of  the  county  of  Jasper  and  is 
not  the  property  of  the  Highway  Ingineer.  I will  refer  you 
to  Article  VI,  section  36  of  the  Constitution  o#  Missouri, 
which  reads  as  follows  r 

"Count,  courts . — In  each  county  there 
shall  oe  o county  court,  which  shall 
be  a court  of  record,  and  shall  have 
jurisdiction  to  transact  all  county 
and  such  other  business  as  may  bo 
prescribed  by  law.  Ilia  court  shall 
consist  of  one  or  more  judgoa,  not 
exceeding  three,  of  whom  the  probate 
judge  may  bo  one,  as  may  be  provided 
by  law." 

As  can  be  seen  from  the  above  constitutional  pro- 
vision the  county  courts  of  the  various  counties  in  the 
State  of  Missouri  have  jurisdiction  to  transact  all  the  county 
business  in  their  respective  counties.  ~he  car  in  question 
v.as  apparently  purchased  by  the  county  court  of  Jasper  County, 
who,  under  the  provisions  of  the  Constitution,  would  have 
the  control  and  custody  of  this  oar,  and  under  anc  by  virtue 
of  their  powers  would  have  the  right  to  say  in  what  manner 
such  car  was  to  be  uced. 

T.  ith  respect  to  the  County  Highway  magineer,  I will 
cite  you  to  Section  3661,  R.  S.  do.  1^39,  which  provides  as 
follows : 


"The  county  highway  engineer  shall  be 
custodian  of  all  tools,  material  and 
machinery  belonging  to  the  road  districts 
and  to  the  county,  except  as  may  ce 
otherwise  provided  by  law.  Whan  deliver- 
ing to  any  road  overseer  the  tools  and 
machinery  belonging  to  tne  district,  he 
shall  require  fro..*  the  overseer  an  inven- 
tory and  receipt  for  all  suoh  ooxa  and 
machinery,  and  the  ov'erseer  shall  be 
responsible  for  the  proper  care  and  han- 
dling of  3ald  tools  and  machinery,  and 
shall  sea  that  they  are  properly  kept 
when  not  in  uso,  and  shall  account  for 
the  same  to  tne  county  highway  engineer." 
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It  soems  that  the  above  section  is  the  only 
section  unaer  which  the  county  highway  engineer  could 
contend  that  he  had  custody  and  control  over  the  automo- 
bile and  we  do  not  thlnx  that  a Chevrolet  automobile  would 
be  termed  aa  part  of  the  "tools,  material  and  machinery 
oelonging  to  the  road  districts  and  to  the  county,"  Y.e 
believe  that  the  question  as  to  expense  and  convenience 
of  the  car  oelng  kept  in  either  Joplin  or  Carthage,  is  a 
matter  to  be  gone  into  by  the  County  Court  of  Jasper  County, 
who  would  have  tne  right  to  rule  as  to  the  manner  in  which 
the  car  should  oe  operated. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  tills  department 
that  this  is  a (natter  to  be  governed  oy  the  County  Court  of 
Jaaper  County,  who,  under  Article  VI,  Section  36,  of  the 
Constitution  of  Missouri,  have  the  power  to  control  the 
operation  of  the  automobile  In  question. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED* 


VAi'i  C.  THUiiLO 
(Acting)  Attorney-General 
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TAXATION: 


Lands  assessed  for  taxation  under  a void  description 
can  not  be  corrected  in  a deed  by  the  Collector,  so 
as  to  convey  good  title  to  the  lands  intended  to  be 
assessed  and  sold. 


j 
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Mr.  M.  M.  Brees 

Collector  of  Revenue  of  Knox  County 
Edina,  Missouri 


Dear  Mr.  Brees: 

This  is  to  acknowledge  your  inquiry  of  October  9» 
1942,  relating  to  the  Jones-Munger  Law,  which  is  as 
follows: 

"Mr.  Tom  B.  Brown 

Prosecuting  Attorney  of  Knox  County  Mo. 

Dear  Mr . Brown : 

"In  1938  this  office  advertised  in  the 
tax  certificate  sale  of  delinquent  tax 
the  following  real  estate. 

"The  tax  records  of  this  county  described 
the  property  in  question  as  follows,  and 
it  was  so  advertised  and  tax  certificate 
issued  to  the  purchaser. 

" 8 acres  NE  cor  SW  SE.  Section  12, 

Township  62,  Range  10. 

"Before  deed  was  made  in  1940  it  was  dis- 
covered the  correct  description  should 
have  been,  8 acres  NE  cor  NW  SE.  Section 
12,  Township  62,  Range  10. 

"We  wish  to  know  if  a corrected  deed  can 
be  furnished  to  the  purchaser  of  this 
property  or  how  title  can  be  furnished. 

The  original  owners  have  made  no  move 
to  redeem  or  seem  to  be  interested  in  any 
way,  but  the  purchasers  at  tax  sale  do 
want  title  to  what  they  and  all  parties 
at  the  time  of  sale  thought  was  the  land 
in  question." 
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Eight  (8)  acres  of  a quarter  section  of  land  is 
merely  an  indefinite  part  of  such  quarter  section.  From 
which  part  of  such  area  is  the  above  acreage  to  be  carved? 

A surveyor  could  not  locate  land  described  in  such  manner. 

In  the  case  of  Lowe  v.  Ekey,  82  Mo.  286-7  in  passing 
on  this  question  the  Court  held: 

"*  * * The  tax  deed  is  void,  and  utterly 
insufficient  to  convey  that  part  of  the 
northwest  quarter  of  northeast  quarter, 
section  fifteen,  township  forty-two, 
range  one  east,  which  lies  north  of  the 
Union  road,  and  west  of  the  Atlantic  & 

Pacific  R.  R.,  for  the  following  reasons: 

1.  Because  it  does  not  purport  to  convey 
13  15-100  acres  in  northwest  quarter  of 
northeast  quarter  of  said  section  fifteen, 
lying  north  of  said  Union  road,  and  west 
of  said  railroad,  when  the  land  sued  for 
is  but  about  half  of  the  land  in  said 
northwest  quarter  of  northeast  quarter 
lying  north  of  said  Union  road,  and  the 
deed  does  not  indicate  in  what  part  of 
the  tract  north  of  the  Union  road  the 
13  15-100  acres  are  located.  City  of 
Jefferson  v.  Whipple,  71  Mo.  519; 

Nelson  v.  Goebel,  17  Mo.  l6l;  Alexander 
v.  Hickox,  34  Mo.  496.  There  was  no 
evidence  tending  to  show  that  the  land 
was  known  by  the  description  contained 
in  said  tax  deed.  The  proceedings  in  tax 
sales  are  not  viewed  as  on  the  same 
footing  with  proceedings  on  execution  in 
ordinary  suits.  Blackwell  on  Tax  Titles, 
p.  301,  side  page  304.  See,  also, 

Blackwell  on  Tax  Titles,  (3Ed.)  top  pp. 

379  to  381,  side  pp.  381  to  383  and  top 
pp.  123  to  129,  side  pp.  124  to  130.*  **" 

Such  description  is  bad  and  cannot  be  corrected  during 
any  step  of  the  action  in  the  foreclosure  of  a general  lien 
for  delinquent  taxes  on  real  estate.  Certainly  such  descrip- 
tion is  bad  when  there  is  an  additional  error  in  using  "SW 
for  NW." 
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The  above  question  was  passed  upon  by  the  Supreme  Court 
in  the  case  of  State  v.  Childress,  134  S.W.  2d  l.c.  139  in 
the  following  language: 

"***  Respondent,  it  would  seem,  proceeded 
at  the  trial  on  the  theory  that  the  state 
had  a lien  for  taxes  on  the  land,  regardless 
of  the  description  on  the  assessor's  books,  or 
on  the  collector's  books,  or  in  the  notice 
of  sale,  and  that  if  the  land  was  correctly 
described  in  the  petition  and  then  it  was 
shown  by  oral  evidence  that  such  land  was, 
in  fact,  the  land  owned  by  defendant,  that 
such  was  sufficient  and  would  cure  any  defect 
in  description  on  the  tax  books  or  in  the 
notice  of  sale. 

"The  state's  lien  for  taxes  'does  not  ac- 
crue and  become  a fixed  encumbrance  until 
the  amount  of  the  tax  is  determined  by  an 
annual  assessment  of  the  land  and  annual 
levy  of  the  tax. ' McAnally  v.  Little 
River  Drainage  District,  325  Mo.  3^8,  28 
S.W.  2d  650,  651;  Sec.  ? 47,  R.  S.  1929, 

Mo.  St.  Ann.  Sec.  9747  p.  7868. 

"State  ex  rel.  Plentge  v.  Burrough  et  al., 

174  Mo.  700,  74  S.  W.  610,  was  an  action 
'for  back  taxes.'  The  tax  bill  described 
the  land  as  'pt.  out  lot  54,  survey  2199. ' 

It  was  held  that  such  description  would 
not  support  a judgment  for  taxes,  and 
that  a correct  description  in  the  petition 
would  not  validate  or  cure  such  description. 

See  also  State  ex  rel.  Wyatt  v.  Wabash 
R.  Co.  et  al.,  114  Mo.  1,  21  S.W.  26; 

State  ex  rel.  Ward  v.  Linney,  192  Mo.  49, 

90  S.  W.  844;  State  ex  rel.  Smith  v. 

Williams  et  al..  Mo.  Sup.,  216  S.W.  535; 

State  ex  rel.  and  to  Use  of  Ross  v.  Lamb, 

Mo.  Sup.,  25  S.  W.  2d.  83." 
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CONCLUSION 


THEREFORE,  it  is  the  opinion  of  this  department 
that  a sale  of  land  made  under  the  Jones-Munger  Law 
and  described  in  the  above  manner  is  fatally  defective 
and  that  a deed  by  the  collector  with  a proper  des- 
cription of  the  lands  intended  to  be  assessed  and 
sold  would  not  validate  or  cure  such  description. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney-General 


APPROVED: 


roTTicIcTtTrick 

Attorney-General 


COUNTY  COURTS: 
COURTHOUSE: 


County  courts  may  dispose  of  lands  acquired 
for  courthouse,  if  same  are  not  lands  acquired 
and  needed  for  county  seat  purposes. 


November  27,  1942 


Hon.  Paul  E.  bradley 
Prosecuting  Attorney- 
Jasper  County,  Missouri 


Dear  Sir: 


This  is  in  response  to  your  request  of  recent 
date,  which  is  as  follows: 


"About  forty  years  ago  the  County 
Court  of  Jasper  County  acquired  two 
lots  in  Joplin  on  which  to  erect  a 
court  house.  Some  years  later  the 
court  house  burned  and  since  that 
time  the  County  Court  has  rented 
rooms  in  Joplin  for  holding  Circuit 
Court.  The  two  lots  are  vacant  and 
the  County  Court  would  like  to  sell 
them  if  it  lias  the  power  and  authority 
to  do  so. 


"I  would  appreciate  it  if  you  would 
let  me  have  your  opinion  as  to  the 
authority  of  the  County  Court  in  this 
respect. 


Section  36  of  Article  VI  of  tho  Missouri  Constitution, 
is  as  follows: 


"In  each  county  there  shall  be  a 
county  court,  which  shall  be  a court 
of  record,  and  shall  have  jurisdiction 
to  transact  all  county  and  such  other 
business  as  may  be  prescribed  by  law. 
The  court  shall  consist  of  one  or 
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more  judges,  not  exceeding  three, 
of  whom  the  probate  Judge  may  be 
one,  as  nay  be  provided  by  law." 


Section  2480,  R.  S.  no.  1039,  is  a3  follows: 


"The  said  court  shall  have  control 
and  manage. .ient  of  the  property,  real 
and  personal,  belonging  to  the  county, 
and  shall  have  powor  and  authority 
to  purchase,  loaso  or  receive  by  dona- 
tion any  property,  real  or  personal, 
for  the  use  and  benefit  of  the  county; 
to  sell  and  cause  to  be  convey od  any 
roal  estate,  goods  or  chattels  belong- 
ing to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of 
the  same,  and  to  audit  and  settle  all 
demands  against  the  county." 


By  the so  provisions  of  the  Constitution  and  the  Statutes 
it  would  soem  that  the  county  court  would  be  authorized  to 
sell  the  lands  in  question,  if  there  are  no  other  provisions 
of  the  law  limiting  or  denying  it  such  right. 

In  the  case  of  *>ayles3  v.  Gibbs,  251  Nio.  492,  the  powers 
of  county  courts  wore  discussed  and  there  the  court  said: 


"County  courts  are  not  the  general 
agents  of  the  counties  of  the  State. 

They  sire  courts  of  limited  Jurisdic- 
tions, with  pov/ers  well  defined  and 
limited  by  the  laws  of  the  State;  and 
ns  lias  been  well  said,  the  statutes 
of  the  State  constitute  their  warrant 
of  authority,  and  when  they  act  outside 
of  and  beyond  their  statutory  authority, 
their  acts  are  null  and  void." 


Also,  in  the  case  of  State  ex  rol.  L'.ajor  v.  Pattoreon, 
229  ho.  573,  the  court  said: 
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"Under  the  constitution.  Article  6, 
Section  36,  providing  that  a county 
court  shall  have  Jurisdiction  to  trans- 
act all  county  business  and  such  other 
bxisiness  as  nay  be  prescribed  by  law, 
county  courts  arc  denied  any  rights  ex- 
cept those  expressly  conferred. 


And,  in  Blades  v.  Hawlclns , 240  Mo.  187,  the  court 
held  that  county  courts  are  given  incidental  powers.  The 
court  said: 


"While  the  law  is  strict  in  limiting 
the  authority  of  these  courts,  it  never 
has  boon  hold  that  they  have  no  auth- 
ority except  what  the  statutes  confer 
in  so  many  word3.  The  universal  doctrine 
is  tliat  certain  incidental  powers  germane 
to  the  authority  and  duties  expressly 
delegated,  and  indispensable  to  their 
performance,  may  be  exercised." 


In  searching  tlirough  the  statutes  wo  find  a limitation 
on  the  power  of  the  court  to  dispose  of  lands  acquired  for 
a courthouse  in  case  such  lands  are  "county  soat"  lands. 

Under  Article  2,  Chapter  100,  R.  S.  Ko.  1939,  provision  Is 
made  for  the  establishment  of  "county  seats"  and  the  courts 
have  held  that  lands  purchased  and  dedicated  for  a courthouse. 
Jail  and  other  public  county  buildings  in  a county  seat  town 
shall  be  the  permanent  seat  of  Justice.  State  ex  rel. 

Norman  v.  Smith,  46  Mo.  60. 

In  Van  Pelt  v.  Parry,  218  Ho.  680,  681,  the  court,  in 
discussing  a question  similar  to  this,  stated: 


"here,  then,  wa3  a permanent  appropri- 
ation and  disposition  of  the  land  for 
the  purpose  of  establishing  a permanent 
seat  of  Justice  and  that  visible,  actual, 
palpable  appropriation  for  that  impor- 
tant public  purpose,  coupled  with  acts 
in  pals  in  platting  the  land  into  lots 
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and  blocks,  streets,  alleys,  lanes, 
avenues,  public  squares,  etc.,  and 
dealing  with  tlie  property  by  making 
sales  of  lots  to  build  up  a county 
town,  made  Laiar  a per:nanent  soat  of 
justice  to  all  intents  and  purposes 
and  effectually  for  all  tine  took  the 
Parry  forty  out  of  the  salable  list  of 
sv/anp  lands  as  such.  It  wa3  no  longer 
3wanp  land  but  land  appropriated  for 
county  seat  ends  — i.e.,  county  seat 
land.  Barton  county  having  irrevoc- 
ably devoted  it  to  county  seat  purposes, 
could  not  turn  about  in  after  years  and 
trade  or  sell  it  as  mere  swarap  land  to 
a purchaser  having  full  notice  that  it 
had  been  devoted  to  a seat  of  justice 
and  that  such  purpose  was  alive,  on 
foot,  and  being  carried  out.  Its  power 
to  deal  with  it  as  swamp  land  was 
functus  officio,  we  think.  * * * * •>  -*" 


Since  the  county  seat  of  Jasper  County  is  at  Carthage, 
then  the  court  would  not  be  restricted  by  the  law  applicable 
to  "county  seats." 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  the  county  court  of  Jasper  county  nay  3ell  roal  estate 
not  needed  for  county  purposes  and  not  located  at  the  county 
seat  and  used  for  a courthouse  or  Jail. 

Respectfully  submitted. 


TYRE  H.  BURTON 

Assistant  Attorney-General 

APPROVED: 


lF6T“!Tc£l tfTSTcJ i"  ' 

Attorney-General 
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INCOME  TAX,  FEDERAL  Contributions  made  to  Missouri  School 
ESTATE  TAX  AND  INHERI-  for  Blind  are  exempt  from  income,  in- 
TANCE  TAX:  heritance  and  federal  estate  taxes. 


February  5,  1942 


Mr.  R.  Wilson  Brown 
Supt.  Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 

Dear  Sir: 

This  will  acknowledge  your  letter  of  recent  date, 
requesting  an  opinion  from  this  department,  reading  as 
follows : 

"This  letter  is  to  clarify  the  following 
points  in  reference  to  gifts  and  bequests 
to  the  Missouri  School  for  the  Blind. 

"Gifts  by  will  to  the  Missouri  School  for 
the  Blind  are  exempt  from  what  federal  and 
state  taxes? 

"Are  contributions  made  in  any  year  to  the 
Missouri  School  for  the  Blind  exempt  from 
gift  taxes  imposed  by  the  federal  and  state 
laws? 

"Are  contributions  to  the  Missouri  School  for 
the  Blind  deductible  from  income  taxes  of  the 
donor  to  the  extent  provided  by  law  for  federal 
and  state? 

"Is  the  following  form  for  bequests  proper? 

"'I  give  and  bequeath  to  the  Missouri  School 
for  the  Blind,  now  located  at  3815  Magnolia 
Avenue  in  St.  Louis,  Missouri,  the  sum  of 

Dollars  ($  ), 

to  be  used  for  its  general  purposes. 1 " 


FI  LED 

1 2 
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Also  your  letter  clarifying  the  above  questions, 
reading  as  follows: 

" * * * i am  trying  to  determine  whether  or 
not  the  Missouri  School  for  the  Blind  is  con- 
sidered as  a charity.  If  it  is,  those  who 
make  us  gifts  may  deduct  such  gifts  from  their 
income  tax  reports. 

"I  am  trying  to  determine  whether  or  not  be- 
quests made  through  wills  are  subject  to  inheri- 
tance taxes  and  whether  large  donations  are 
exempt  from  gift  taxes." 

Before  considering  precise  questions  you  have  propounded, 
we  consider  the  nature  of  the  Missouri  School  for  Blind.  In 
this  respect,  your  attention  is  directed  to  Section  10845,  as 
contained  in  Article  25  of  the  Revised  Statutes  of  Missouri, 
1939*  That  section  reads  in  part  as  follows: 


"The  'Missouri  school  for  the  blind'  at  Saint 
Louis,  *****  shall  be  regarded,  classed  and 
conducted  wholly  as  educational  institutions 
of  the  state . " 


We  have  examined  the  whole  article  before  referred  to, 
and  do  find  that  the  duties  enjoined  upon  the  persons  in  charge 
of  this  school  are  such  as  will  further  the  education  of  those 
who  are  blind,  in  order  that  such  persons  may  become  self 
sustaining.  While  the  article  contemplates  that  the  institution 
be  denominated  as  that  of  an  educational  institution,  it  is 
believed  nevertheless,  that  such  institution  is  in  the  nature 
of  a charitable  institution.  This  may  be  tested  by  what  was 
said  by  the  Supreme  Court  of  Missouri  in  the  case  of  Robinson 
v.  Crutcher,  277  Mo.  1,  8,  209  S.  W.  104,  in  the  following 
language ; 


" * * * In  so  doing,  it  will  suffice  to  content 
ourselves  with  the  modem  definition  of  a public 
charity  as  'a  gift  to  be  applied  consistently 
with  existing  laws,  for  the  benefit  of  an  indefi- 
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nite  number  of  persons,  by  bringing  their 
minds  under  the  influence  of  education  or 
religion,  by  relieving  their  bodies  from 
disease,  suffering  or  constraint,  or  by 
assisting  them  to  establish  themselves  in 
life,  or  by  erecting  and  maintaining  public 
buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government." 


From  these  considerations,  we  are  convinced  that  while 
the  legislature  has  denominated  the  institution  as  educational, 
it  is  also  in  the  nature  of  a charitable  institution. 

The  management  and  control  of  the  property  of  the  Mis- 
souri School  for  Blind  is  provided  for  by  Section  10864  of  the 
Revised  Statutes  of  Missouri,  1939*  in  the  following  language: 


"The  board  of  managers  of  each  school  shall 
have  the  care  and  control  of  all  the  property, 
real  and  personal,  owned  by  such  school,  and 
the  title  to  all  real  estate  or  personal  property 
now  owned  by  such  school,  or  by  the  state  for 
its  use,  or  that  may  hereafter  be  purchased  by 
or  donated  to  such  school  shall  be  vested  in 
such  board  of  managers  of  the  respective  schools, 
for  the  use  and  benefit  of  the  said  school.  The 
board  of  managers  of  either  school  shall  not 
sell  or  in  any  manner  dispose  of  any  real  estate 
belonging  to  the  school  without  an  act  of  the 
general  assembly  authorizing  such  sale  or  dis- 
posal of  such  real  estate.  The  boards  of  managers 
shall  provide  their  respective  schools  with  an 
official  seal." 


Attention  is  also  directed  to  Section  11349  of  R.  S. 
Mo.,  1939*  reading  in  part  as  follows: 


"Contributions  or  gifts  made  by  Individuals 
and  corporations  within  the  taxable  year  to 
corporations,  associations  and  societies  organized 
and  operated  exclusively  for  religious,  chari- 
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Code, 

ment. 


table,  scientific  or  educational  purposes,  or 
for  the  prevention  of  cruelty  to  children  and 
animals,  not  part  of  the  net  earnings  of  which 
inures  to  the  benefit  of  any  private  stockholder 
or  individual,  to  an  amount  not  in  excess  of 
15  per  centum  in  the  case  of  an  individual  or 
5 per  centum  in  the  case  of  a corporation  of  the 
amount  of  the  tax  payer's  net  income  on  which 
tax  is  paid. 

"In  the  cases  of  those  taxable  under  subdivision 
2,  Section  11343,  only  such  part  of  the  foregoing 
deductions  shall  be  used  as  arose  wholly  in  this 
state  except  income  taxes  under  authority  of  the 
United  States.  Such  portion  of  the  United  States 
income  taxes  shall  be  deducted  as  the  net  income 
from  all  sources  in  Missouri,  without  considering 
said  United  States  taxes,  shall  bear  to  the  net 
income  under  the  laws  of  the  United  States." 


Attention  is  also  directed  to  the  Internal  Revenue 
Regulations  103  of  the  United  States  Treasury  Depart- 
p.  126,  which  reads  in  part  as  follows: 


"In  the  case  of  an  Individual,  contributions 
or  gifts  payment  of  which  is  made  within  the 
taxable  year  to  or  for  the  use  of: 

(1)  The  United  States,  any  State,  Territory, 
or  any  political  sub-division  thereof,  or  the 
District  of  Columbia,  for  exclusively  public 
purposes; 

(2)  A domestic  corporation,  or  domestic  trust, 
or  domestic  community  chest,  fund,  or  founda- 
tion, organized  and  operated  exclusively  for 
religious,  charitable,  scientific,  literary, 

or  educational  purposes,  or  for  the  prevention 
of  cruelty  to  children  or  animals,  no  part 
of  the  net  earnings  of  which  inures  to  the 
benefit  of  any  private  shareholder  or  indi- 
vidual, and  no  substantial  part  of  the  activi- 
ties of  which  is  carrying  on  propaganda,  or 
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otherwise  attempting  to  influence  legis- 
lation; *************** 

"To  an  amount  which  in  all  the  above  cases  com- 
bined does  not  exceed  15  per  centum  of  the  tax- 
payer's net  income  as  computed  without  the  bene- 
fit of  this  sub-section.  Such  contributions 
or  gifts  shall  be  allowable  as  deductions  only 
if  verified  under  rules  and  regulations  pre- 
scribed by  the  Commissioner,  with  the  approval 
of  the  Secretary." 


With  respect  to  whether  or  not  gifts  made  to  the  Mis- 
souri School  for  the  Blind  are  exempt  from  the  payment  of  inheri- 
tance taxes, your  attention  is  directed  to  Section  502  of  R.  S. 

Mo.,  1939>  reading  as  follows: 

"When  any  property,  benefit  or  income  shall 
pass  to  or  for  the  use  of  any  hospital,  re- 
ligious, educational,  Bible,  missionary, 
scientific,  benevolent  or  charitable  purpose 
in  this  state,  or  to  any  trustee,  association, 
or  corporation,  bishop,  minister  of  any  church, 
or  religious  denomination  in  the  state;  to  be 
held  and  used  and  actually  held  and  used  ex- 
clusively for  religious,  educational,  or 
charitable  uses  and  purposes,  whether  such 
transfer  be  made  directly  or  indirectly,  the 
same  shall  not  be  subject  to  any  tax,  but  this 
provision  shall  not  apply  to  any  corporation 
which  has  a right  to  make  dividends  or  distribute 
profits  or  assets  among  its  members." 

With  respect  to  whether  or  not  gifts  made  to  the  Mis- 
souri School  for  the  Blind  are  subject  to  a federal  estate  tax, 
attention  is  directed  to  Section  812  (d)  and  Articles  44-77*  Regu- 
lation 80  of  the  Internal  Revenue  Code,  which  provides  in  substance 
and  effect  that  gifts  to  any  state  for  exclusive  public  purposes, 
or  to  or  for  the  use  of  a corporation  organized  and  operated  ex- 
clusively for  religious,  charitable,  scientific  or  educational 
purposes  are  deductible. 
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CONCLUSION. 


From  the  above  considerations,  it  follows: 

1)  That  gifts  by  will  to  the  Missouri  School  for  Blind 
are  exempt  from  federal  and  state  taxes; 

2)  Contributions  made  during  the  calendar  year  to  the 
Missouri  School  for  Blind  are  exempt  from  state  in- 
heritance taxes; 

3)  That  contributions  to  the  Missouri  School  for  Blind 
are  deductible  for  federal  and  estate  income  taxes, 
provided  such  contributions  do  not  exceed  15#  of  the 
taxpayer's  net  income,  on  which  the  tax  is  paid; 

4)  That  bequests  to  the  Missouri  School  for  Blind  should 
be  made  to  the  Board  of  Managers  of  such  institution, 
as  contemplated  by  Section  10864  of  R.  S.  Mo.,  1939. 

Respectfully  submitted 


RUSSELL  C.  STONE 
Assistant  Attorney  General 


APPROVED: 


vine'  mc:  toureo — 

(Acting)  Attorney  General 


JOUnTiiuU JE : jaunty  court  has  uutnority  to  provide  ua-itional 
courthouse  apace,  Out  j-uwt  pledge  rdv.nue  for 

future  years. 


February  20,  1942 


Hon.  Tom  B.  Brovm 
Proseouting  attorney 
Edina,  Missouri 


Dear  Dir: 


This  will  acknowledge  receipt  of  your  letter  of 
February  11,  1942,  requesting  an  opinion,  as  follows: 

"The  County  Court  of  Knox  County 
has  requested  an  opinion  from  the 
Attorney  Ceneral’s  office  concern- 
ing the  following  matter. 

"Knox  County  has  a county  court 
house,  but  it  does  not  meet  tne  de- 
mand for  office  space  at  tnis  time. 

The  county  now  rents  audit ional  of- 
fice rooms.  They  desire  to  puronase 
a building  in  Edina  for  U3e  as  addi- 
tional office  space  for  governmental 
agencies,  and  for  storage  of  county 
property. 

"Do  they  have  authority  to  purchase 
a building  for  that  purpose?  If  so 
what  is  the  proper  procedure? 

"If  tne  county  has  the  power  to  pur- 
cnase  the  building  can  tney  enter  into 
a contract  to  pay  a yearly  rental  for 
four  yeei*s  for  the  same,  v/ith  the  pi*o- 
vision  that  if  the  x-entals  ui*e  paid 
foi*  tne  four  years  the  lessors  will 
deliver  a uoed  fox-  the  property?" 
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In  replying  to  your  request,  attention  is  called 
to  the  following  brier  quotation  fro~  tue  early  case  of 
Wolcott  v.  Lawrence  County,  26  ho.  272,  1.  o.  275: 

"Tna  county  court  is  only  the  agent 
of  tne  county,  ana,  litce  any  other 
agent,  must  pursue  its  authority 
auu  act  within  the  scope  of  its 
power.  In  respect  to  may  things 
that  concern  the  county,  it  has  a 
large  discretion;  but  in  reference 
to  the  erection  of  county  buildings 
its  authority  is  defined  by  a publio 
law,  ana  is  special  anu  United.  It 
can  not  act  like  general  agents, 
whose  acts  may  bind  their  principals 
if  performed  within  the  general  scope 
of  their  agency,  though  in  violation 
of  private  instructions  unioiown  to 
those  who  deal  with  then;  for  it  has 
no  power  over  the  subject  except  suoh 
as  is  given  by  law;  and  every  person 
wno  deals  with  the  county  court,  act- 
ing in  behalf  of  the  county,  is  bound 
to  know  the  luw  that  confers  the  au- 
thority. There  is-  no  difference  in 
thi3  respect  between  public  and  pri- 
vate agents;  ana  if  the  county  court 
exceeds  its  special  ana  United  au- 
thority, conferred  by  tne  statute,  in 
a material  matter,  the  county  will  not 
be  bound.” 

Tne  a cove-mentioned  case  \.us  one  involvin0  payment 
for  construction  of  a courthouse. 

Section  2480,  Article  Onapter  10,  j.  Lo. 

1959,  sets  out  the  powers  of  the  county  court,  ana  is  as 
follows : 


"The  s^id  court  shall  L-ve  control  and 
management  of  tue  property,  real  and 
personal,  Belonging  to  tne  county,  and 
shall  have  power  ana  autuority  to  pur- 
chase, lease  or  receive  by  conation  any 
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px'operty,  real  or  personal,  for 
tile  use  and  benefit  of  the  county; 
to  sell  one  cause  to  be  conveyed 
any  real  estate,  goods  or  chattels 
belonging  to  the  county,  appropriat- 
ing the  proceeds  of  such  sale  to  the 
use  of  the  sane,  and  to  audit  and 
settle  all  demands  against  the  county.” 


Article  4,  Chapter  100,  A.  a.  ho.  1959,  treats  of 
county  buildings,  and  the  following  sections  of  the  statutes 
are  taken  from  said  article  and  chapter. 


"Sec.  15717.  Tne  county  court  of 
any  county  in  this  state  shall  have 
power  to  acquire  by  purchase,  for 
such  county,  improved  or  unimproved 
real  estate  for  a site  for  a oourt 
house,  jail  ox*  poorhouse  or  in- 
fix-mary;  or,  when  the  county  owns 
such  site  or  sites,  to  acquire  by 
purchase  improved  or  unimpx*oved  real 
estate  as  an  addition  to  or  enlarge- 
ment of  the  same;  and  if  the  county 
court  and  the  owner  or  owners  of  the 
real  estate  sought  to  be  purchased 
for  any  of  said  purposes  cannot  agree 
upon  the  compensation  to  be  paid  tnex*e- 
for,  or  if  for  any  other  reason  the 
title  thereto  cannot  be  acquired  by 
contract,  the  county  court  of  such 
county  may  proceed,  in  the  name  and 
on  behalf  of  sain  county,  to  appi*o- 
priate  ana  condemn  such  real  estate 
in  tne  manner  provided  by  article  2 
of  chapter  8,  A.  8.* 1959,  and  the 
same  proceedings  shall  be  taken  as  are 
provided  in  said  article  ror  the  con- 
uemnation  of  lands  for  other  public 
uses,  as  fax*  as  the  same  may  be  appli- 
cable." 


"gee.  15718.  The  county  coui*t  of  any 
such  county  may  pay  l'or  the  real  es- 
tate aCsiUix'eu  under  the  provisions  of 
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section  lo717  out  of  any  money  in 
tne  county  treasury  belonging  to  tae 
contingent  funu  or  out  of  any  sur- 
plus in  any  other  funu  at  the  close 
of  any  fiscal  year,  alter  tne  payment 
or  all  warrants  urawn  during  such 
year-  against  such  funu  ana  of  all 
otner  previously  issuer  ana  outstand- 
ing warrants  against  tne  same.'* 


In  connection  witn  the  above  sections,  attention 
is  called  to  the  follow ins  extract  from  tne  case  of  Watson 
v.  Kerr,  312  Mo,  549,  1,  c.  561: 


"It  is  the  contention  of  appellant 
that  the  purchase  of  an  infirmary 
site  is  not  a ’ourrent  county  ex- 
penditure* within  the  meaning,  of 
Section  12S59  ana  consequently  tnut 
sucn  a purchase  can  be  made  only  from 
funds  uerived  from  a special  levy 
made  in  accordance  with  tne  provi- 
sions of  section  12660,  or  else  from 
the  proceeds  of  a bonu  issue  voted 
for  that  purpose.  But  many  years 
after  the  passage  of  the  Sottey  net 
what  are  now  Sections  9458  and  9459, 
Revised  Statutes  1919,  were  enacted. 
They  provide:  'Tne  county  court  of 
any  county  . . . snail  have  power  to 
acquire  by  purchase  . . . improved  or 
unimproved  real  estate  for  a site  for 
. . . infirmary.  . . . The  county 
court  . . . may  pay  for  the  real  es- 
tate acquired  ...  out  of  any  money 
In  tne  county  treasury  belonging  to 
the  contingent  fund  or  out  of  any  sur- 
plus iii  any  other  funu  at  the  close  of 
any  fiscal  year,  after  tne  payment  of 
all  warrants  .drawn  uuring  sucn  year 
against  sunn  i'una  ana  all  otner  pre- 
viously issueu  ana  outstanding  v.ur- 
runts  against  tne  same.'  Tneso  provi- 
sions and  those  of  tne  Jottey  ^ct  are 
of  lixe  efficacy,  deal  in  part  with 
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the  sub jcct-iuatter  and  should  there- 
fore be  read  together,  loe cKex-  v. 
jiener,  supra.)  ..hen  so  oonsideroa 
the  buying  of  an  infirmary  site  must 
be  regarded  as  a current  expenditure; 
in  any  event  the  county  court  is  ex- 
pressly authorized  to  pay  for  such  a 
site  out  of  taxes  levies  and  collected 
for  current  county  expenuitures.  ..s 
specific  authority  is  toiven  for  the 
making  of  the  payment  out  of  the  con- 
tingent funu,  v.ithout  imposing  condi- 
tions or  restrictions  of  any  kind, 
there  is  n-«  reason  why  warrants  urawu 
for  that  purpose,  in  respect  to  the 
order  of  their  payment,  should  not 
stand  on  a parity  with  other  warrants 
drawn  against  the  same  fund.” 

Since  the  above  decision  was  renuerea,  tne  County 
Budget  Law  has  been  enacteu.  But  v.hat  is  said  above  in 
regal'd  to  money  in  the  contingent  funa  woulu  seem  to  be 
applicable  to  the  contingent  funu  unuer  the  Budget  i.ct  if 
there  should  be  sufficient  money  in  the  contingent  fund 
not  otherwise  appropriated. 

It  would  appeal-  to  be  within  the  powex*  of  the  county 
court  to  purchase  additional  ground  unu  erect  additional  of- 
fice ana  courtroom  buildings,  or  to  purchase  a building 
already  constructed,  if  needed  for  public  purposes  of  the 
co  -.nty. 

Your  letter  f~ils  to  3tate  whether  tne  county  has 
on  hand  sufficient  cash  to  make  tne  purchase  of  the  build- 
ing. If  it  does  not  have,  then  it  would  be  necessary  to 
submit  the  nuestion  to  the  voters  of  the  county  under  the 
statutes  v.hich  authorize  incurring  iuuebtedness  by  a county, 
a county  not  being  permitted  to  become  inuobted  1 xcess  of 
its  anticipated  revenue  for  the  year  in  which  tne  aeot  is 
incurred  except  by  a voto  of  the  people,  jeution  12,  ,-jrticle 
X,  of  the  'Jonstitution  of  Missouri  is  as  follows: 

"No  county,  city,  town,  township, 
school  district  or  otner  political 
corporation  or  subdivision  of  the 
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State  shall  be  allowed  to  become  in- 
uebtea  in  any  manner  or  for  any  pur- 
pose to  an  amount  exceeding  in  any 
year  tbe  income  and  revenue  provided 
for  sucn  year,  without  the  consent 
of  two-thirds  of  the  voters  thereof 
voting  on  such  proposition,  at  an 
election  to  be  held  for  that  purpose; 
nor  in  cases  requiring  such  assent 
shall  any  indebtedness  be  allowed  to 
be  incurred  to  a u amount  inducing 
existing  indebtedness,  in  the  aggre- 
gate exceeding  five  per  centum  on  the 
value  of  the  taxable  property  tnerein, 
to  bo  ascertainec  by  the  assessment 
next  before  the  last  assessment  for 
State  and  county  purposes,  previous 
to  the  incurring  of  suoh  indebtedness, 
except  that  cities  having  a population 
of  seventy-five  thousand  inhabitants 
or  more  may,  with  tne  assent  of  two- 
thirds  of  the  voters  thereof  voting 
on  suoh  proposition  at  an  election  to 
be  held  for  that  purpose,  incur  an  in- 
debtedness not  exceeding  ten  per  centum 
on  the  va_lue  of  the  taxable  px*operty 
therein,  to  be  ascertained  by  the  as- 
sessment next  before  the  last  assess- 
ment for  State  and  county  purposes  pre- 
vious to  the  incurring  of  such  indebted- 
ness; suoh  preposition  may  be  submitted 
at  any  election,  general  or  special: 
Fx’oviued,  that  with  such  assent  any 
county  may  be  allowed  to  bacome  in- 
uebtea  to  a largei'  amount  for  the  erec- 
tion of  court  house  or  jail,  or  for  the 
grading,  construction,  pavinol  or  main- 
taining of  paved,  graveled,  macadamized 
or  x’ook  roads  and  necessary  bridges  and 
culverts  therein;  ana  provided  farther, 
tumt  any  county,  city,  town,  township , 
school  district  ox-  other  political  cor- 
poration or  subdivision  of  tne  otate,  in- 
curring any  indebtedness  requiring  the 
assent  of  the  voters  as  aforesaid,  snail 
before  or  at  the  time  of  doing  so,  proviue 
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for  tne  collection  of  an  annual  tux 
sufficient  to  pay  the  interest  on  such 
indebtedness  as  it  falls  due,  and  also 
to  constitute  a sinking  fund  for  the 
payment  of  the  principal  thereof, 
within  twenty  years  from  the  time  of 
contracting  the  same;  * * • *■' 

In  regard  to  the  second  question  as  to  whether  the 
county  court  has  power  to  enter  into  a contract  to  pay  a 
yearly  rental  for  a building  for  four  years,  with  a provi- 
sion that  if  tne  rentals  are  paid  for  tne  four  years  the 
lessor  will  deliver  a need  to  tne  property,  attention  is 
directed  to  tne  portion  of  Section  12,  article  X,  of  the 
Constitution. 

In  the  case  of  Bbert  v.  Jackson  County,  70  3.  W. 
(2d)  918,  a contract  entei*ed  into  by  the  County  Court  of 
Jackson  County  to  lease  a building  for  a term  of  four  years 
was  held  void  as  in  violation  of  Section  12,  Article  X, 
supra,  the  following  language  being  used  at  1.  o.  920: 

"In  tne  instant  case  the  contract  was 
not  executory  and  contingent.  It  pur- 
ports to  bind  the  county  to  pay  plain- 
tiff *4,520  for  the  use  of  the  room 
for  four  years,  beginning  August  1, 

1925,  payable  *90  on  the  first  aay  of 
eaoh  month,  in  advance.  These  payments 
were  to  be  paid  from  the  income  and 
revenue  of  future  years  as  well  as  from 
the  income  and  revenue  provided  for  the 
year  the  contx*aot  became  effective.  It 
was  an  unconditional  promise  made  by 
the  county  on  July  18,  1925,  to  pay  the 
rent  in  advance  on  the  first  day  of  eaoh 
month  for  foui*  years.  The  payment  of 
the  rent  was  not  contingent  upon  tne  oc- 
cupancy of  the  room  by  the  justice  or  on 
plaintiff’s  furnishing  it  to  the  county 
for  that  purpose. 

"Tne  contract  ..as  an  effort  to  antici- 
pate the  income  and  revenue  of  tne  county 
for  several  years  following  the  year  the 
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contract  became  effective.  It  cre- 
ated a debt  within  the  meaning  of 
said  section  of  the  Constitution,  and 
is  void.” 

In  the  case  of  Hawkins  v.  Cox,  66  3.  Yf.  1 2d)  539, 
a contract  entered  into  by  a special  road  uistrict,  for  the 
purchase  of  machinery  on  the  basis,  ,*500.00  down  and 
^500.00  per  year  for  several  years,  was  held  void  as  to 
the  amounts  to  be  paid  in  future  years,  a3  a violation  of 
the  above  constitutional  provision.  The  following  quota- 
tion is  from  this  case  at  1.  c.  544: 

■’The  contract  for  the  purchase  of  and 
payment  for  this  road  machinery  made 
in  February , 1928,  is  void  at  least 
to  the  extent  it  attempted  to  obligate 
tue  district  for  payments  beyond  the 
cash  payment  made  at  the  time  ana  the 
amount  to  be  paid  out  of  the  revenues 
provided  for  1928.  Anderson  v.  Ripley 
County,  181  Mo.  46,  65,  80  3.  VY.  265." 


CONCLUSION 


If  additional  courtroom  space,  office  space  and 
storage  space  is  needed  for  the  public  purposes  of  Knox 
County,  the  county  court  has  authority  to  purchase  or  lease 
a building  or  erect  a building.  The  building  may  be  paid 
for  in  cash  if  there  are  sufficient  funds  available  under 
the  county  budget  to  make  the  payment.  If  funds  are  not 
available  for  cash  payment,  it  would  be  necessary  to  sub- 
mit the  question  of  the  county  becoming  indebted  to  the 
voters.  Any  contract  entered  into  which  would  attempt  to 
pledge  the  revenue  of  future  years  would  be  invalid  as  to 
such  future  years. 

Respectfully  submitted 


APPROVAL: 


VV.  0.  JACK  8 ON 

assistant  ..ttorney  General 


ROY  McKITTRlCK 

.attorney  General 
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ELECTIONS: 


^ne  5,  1942,  is  the  last  day  to  file 
declaration  of  candidacy. 


1942 


% 


M 


S 
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Honorable  Jwight  II.  >rown 
Secretary  of  state 
Jefferson  City,  ..  'is  so  ini 


FILE. 

/X 


^ear  Mr.  Brown: 


V.’e  acknowledge  receipt  of  your  letter  request- 
ing an  opinion,  which  reads  as  follows: 


"The  deadline  of  candidates  filing 
for  office  is  60  uays  before  the 
primary  eleotion.  I plan  to  keep 
tne  office  open  until  11:59  P.  U«, 
on  that  aate. 

"May  I be  favored  with  your-  opinion 
as  to  the  exaot  hate  in  June  — the 
last  hay  on  which  a candidate  uuy 
file  for  officeY" 


Under  the  provisions  of  section  11547,  K.  Mo. 
1909,  the  primary  election  this  year  is  to  be  held  on  the 
first  Tuesday  of  August,  which  is  August  4,  1942. 

Unaer  the  provisions  of  Seotion  11550,  R.  3.  Mo. 
1909,  a candidate  must  file  his  written  declaration  at 
least  sixty  uuys  prior  to  such  primary. 

Subdivision  4 of  Section  655,  R.  S.  Mo.  19o9,  pro- 
vides that  "tne  time  within  whioh  an  act  is  to  be  none 
shall  be  computed  by  excluding  the  first  day  and  including 

the  last,  if  the  last  day  be  Sunday  it  shall  be  excluded; 

a * v tt 
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Applying  tlie  above  statutory  rule  of  construction 
to  the  problem  about  which  you  inquire,  it  is  our  opinion 
that  June  5,  1942,  is  the  last  aay  for  a candidate  to  file 
his  declaration  of  c^nuidacy. 


aespectiully  submitted 


JOHN  a.  TnYLOH 
seistant  attorney  General 


APPROVE: 


HOT  McKIiTUlOn 
xittorney  General 


JET:  Ha 


_ I 


ELLJIIONS:  July  2,  1942,  is  the  last  day  for  filing 

initiative  petitions. 


; arch  6,  1942 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Deal'  l!r.  Drown: 


V ie  acknowledge  receipt  of  your  letLer  requesting 
an  opinion,  wiilch  reads  as  follows: 


"The  deadline  for  filing  Initiative 
petitions  Is  four  months  prior  to 
the  goneral  election. 

"Hay  I be  favored  with  your  opini  n 
as  to  the  date  next  July?  I plan 
to  keep  the  office  open  until  11:59 
P.  M.,  on  th.  t date." 


Section  57  of  Article  IV  of  the  Missouri  Constitu- 
tion providos: 


it  it  a a Initiative  petition^  shall  be 
filed  with  the  Secretary  of  State  not 
less  than  four  months  before  the  election 
at  w .ich  they  are  to  be  voted  upon,  it  it 
« it  a it  it  it  it,”  (Underscoring  ours) 


The  General  election  this  year,  at  which  any  initia- 
tive proposition  will  bo  voted  upon,  falls  upon  November  5, 
1942. 

There  is  hardly  any  doubt  but  that  the  word  "month", 
as  used  in  the  Con3tituti  m,  means  calendar  month.  Section 
655,  N.  S.  Missouri,  1959,  provides: 
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"The  construction  of  all  statutes 
of  this  s t <ite  shall  be  by  the  follow- 
ing additional  rules  * * * * * * * 
third,  the  word  ‘month1  shall  mean  a 
calendar  month,  < *•  * * *• 


While  tills  statute,  by  its  own  terms,  is  said  to 
apply  to  "construction  of  statutes,”  yet  in  Beaudeau  v* 

City  of  Cape  Girardeau,  71  Mo.  391,  the  Supreme  Court 
applied  other  provisions  contained  therein  relative  to 
computation  of  time  in  construing  what  is  now  Section  12 
of  Article  V of  the  Constitution,  fixing  the  time  within 
which  the  Governor  may  approve  or  disapprove  a bill. 

However,  in  Union  Trust  & Saving  Bank  v.  City  of 
^edalia,  300  Mo*  399,  413,  the  Court  said  Section  655,  which 
also  defines  "year”  to  mean  calendar,  year,  "*  «•  a may  have 
no  application  as  to  the  word  ‘year1  in  the  Constitution, 
because  the  statute  is  made  applicable  to  statutes." 

Whether  the  statute  may  be  ep  piled  or  not  does  not 
seem  important  to  me.  The  universal  rule  for  construing 
constitutional  provision  is  to  ascertain  the  intent  of 
the  people.  The  initiative  amendment  was  adopted  KoVera- 
ber  3,  1909.  The  -regorian  Calendar  was  adopted  by  the 
English  Parliament  in  1751  by  an  act  becoming  effective 
September  3,  1752.  (Punk  & W agnail  Dictionary)  This 
calendar,  our  present,  has  been  the  one  used  in  this  country 
since  that  time. 

However,  even  though  the  Gregorian  Calendar  was  adopted 
at  an  early  date,  it  seems  that  the  courts  in  ~ngland  con- 
tinued to  hold  that  the  word  "month”  in  laws,  meant  the 
lunar  month  of  twenty-eight  (28)  days.  This  construction 
was  changed  by  statute  in  1850  (26  R.  C.  L.  p.  732,  Sec.  6) 
to  calendar  month.  In  this  country  the  Lngli&v  common  law 
rule  was  followed  at  an  early  date  but,  beginning  in  1794 
in  Pennsylvania,  such  was  rejected  and  since  that  case  it 
has  almost  been  a uniform  rule  that  reference  to  a month  in 
law  means  calendar  month  (Guaranty  Trust  & Safe  Deposit  Co. 
v.  Buddington,  12  L.R.A.  770  (Pla.)  where  cases  are  collected. 
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Therefore,  there  is  no  cause  to  believe  that  the 
people  had  any thine  in  mind  In  1909  except  the  calendar 
month,  when  they  used  the  word  ’’month”  in  the  Initiative 
amendment • 

Section  655  provides  that  time  shall  be  computed 
by  ’’excluding  the  first  day  and  including  the  la3t,  if 
the  last  day  be  Sunday,  it  shall  be  excluded. ” This 
section  also  provides  that  rules  therein  stated  arc  to 
’’apply”  unless  such  construction  be  plainly  repugnant  to 
the  intent  of  the  legislature,  or  of  the  context  of  the 
same  statute.”  Thus  it  appears,  whether  the  statute  may 
be  applied  to  the  Constitution  or  not.  It  lays  down  no 
hard  and  fast  rule  which  must  be  followed. 


he  do  not  think  It  Is  to  be  followed  In  computing 
the  time  before  which  an  initiative  petition  must  be  filed. 
The  plain  context  of  Section  57  of  Article  IV  precludes 
the  application  of  such  rule.  The  provision  designates 
th  t such  petitions  ” shall  be  filed”  at  a tine  ”not  less 
than  four  months  before  the‘“electIon." 


In  62  C*  J.,  Section  35,  page  986,  it  Is  stated: 


’’Where  a period  of  time  during  or 
within  which  an  act  may  or  must  be 
performed  Is  referred  to  as  being 
♦before*,  * < <t  * * a designated  day 
or  date,  such  words  nre  generally  con- 
strued as  words  of  limitation  of  time, 
and  as  excluding,  in  the  computation  of 
the  specified  period,  the  day  or  date 
designated,  and  requiring  the  act  to 
be  performed  prior  to  that  day  or  date; 
and  in  such  a case  the  general  rule  ex- 
cluding the  first  day  ana  including  the 
last  doe 8 not  apply.  **«■**#* 


The  text  then  states 
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"«■  <■  « This  construction*  however.  Is  not  of 
universal  application,  and  the  effect 
to  be  given  to  such  a word  depends  on 
the  intention  with  which  it  is  used*  as 
manifest  by  the  context  and  considered 
v/ith  reference  to  the  subject  to  which 
it  relates;  and,  accordingly,  it  nay  be 
construed  as  either  inclusive  or  exclusive 
of  the  day  mentioned*  in  accordance  with 
the  intention  of  the  particular  case. 


In  Bailey  v.  Lubke,  8 Mo.  App.  57,  the  act  was  re- 
quired to  be  done  "ten  days  before”  a designated  date. 
The  court,  while  recogni zing"  tl xc  rule , stated  In  Section 
655,  said  1*  c*  60: 


"Y/hen,  as  in  the  present  case*  it  is 
said  that  an  act  is  to  be  done  a certain 
number  of  days  bofore  a given  date,  we  do 
not  think  that,  in  the  plain  meaning  of 
the  phrase,  it  is  intended  thot  both  the 
date  named  and  the  day  of  doing  the  act 
should  be  excluded,  what  is  to  be  done 
one  day  before  the  10th  of  the  month, 
according  to  the  plain,  ordinary  meaning 
of  the  phraso,  is  to  be  done  on  the  day 
before,  — that  is,  on  the  9th. 


It  thus  appears  the  court  held  "before n to  require 
exclusion  of  the  date  named  in  cpmputing  the  time. 

However,  in  Jewell  Realty  Co.  v.  jJierks,  18  S.  *».  (2d) 
1043  (]  o.  Sup.)  the  opposite  rule  was  applied.  There  the 
parties  had  "until"  (a  word  of  similar  import  to  before) 

June  26th  to  act.  They  acted  on  the  26th  and  the  court  ruled 
such  to  be  within  the  allotted  time,  by  consulting  the  con- 
text and  finding  such  word  to  be  inclusive  rather  than  ex- 
clusive. 
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Were  only  the  word  "before"  used  in  the  initiative 
amendment,  we  might  hesitate  to  hold  it  to  be  exclusive, 
but  when  we  find  such  word  coupled  with  the  phrase  "not 
less  than"  four  months  "before,"  there  cun  be  no  doubt 
that  the  date  designated  - that  13,  November  3,  1942,  must 
be  excluded  in  computing  the  four  months  time,  and  this 
precludes  resort  to  the  rule  of  exclude  the  first  date  and 
include  the  last,  for  the  reason  that  the  first  date  is 
already  excluded. 

The  rule  to  bo  followed  in  computing  cd.endar  months 
is  stated  in  62  C.  J.,  page  S70,  Section  18,  as  follows: 


* a it  runs  from  a "iven  day  in  one 
month  to  a day  of  "the  corresponding 
nuraberTn  the  next  or  specified  succeed- 
ing month,  * * * * * ^ ^ a * *•" 


Stated  otherwise  (In  He  Custer,  55  Fed.  (2d)  718,  719) 
it. 


< -Sr  denotes  a period  terminating 
with  the  day  of  the  Succeeding  month 
numerically  corresponding  to  the  day 
of  its  beginning,  less  one." 


These  rules  are  identical  and  the  same  result  is  reached  by 
application  of,  . 

Excluding  November  3,  1942,  by  counting  back  four 
months  from  the  date,  that  is,  from  midnight  November 
1942,  we  arrive  at,  that  is  to,  the  end  of  the  day  of 
July  2,  1942,  the  day  of  the  corresponding  number  in  the 
fourth  preceding  month. 

Excluding  November  5,  1942,  th  t is,  counting  back 
four  months  from  November  2,  1942,  the  day  of  beginning, 
we  arrive  at  July  2,  1942,  the  day  of  the  fourth  preceding 
month  that  corresponds  with  the  beginning  date,  less  one, 
which  would  make  the  time  midnight  July  2,  1942. 
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CONCLUSION 


It  Is,  therefore,  our  opinion  that  the  last  day  for 
filing  initiative  petitions  with  the  Secretary  of  State 
expires  at  midnight,  July  2,  1942* 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney-General 


APPROVED  I 


ROY  i/.ckIt.rick! 

At  torney-Oener al 


LLD/rv 


ELECTIONS: 


Hours  of  opening  and  closing  polls  in 
19^2  governed  by  War  Daylight  Time;  in 
cities  of  less  than  25,000  close  at 
sunset  if  after  7 p.m. 


March  17,  19^2 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Brown: 

We  have  your  request  of  March  14, 
1942,  which  is  as  follows: 

"Question  has  been  asked  con- 
cerning time  of  closing  the  polls, 
since  adoption  of  War  Time. 

Sec.  11487  R.  S.  Mo.  1939  pro- 
vides that  polls  (except  in 
cities  of  25,000  or  more)  shall 
be  closed  at  7 o'clock  in  the 
evening,  or  sunset  if  the  sun 
shall  set  after  7 o'clock. 


FILED 


Please  favor  me  with  your  opin- 
ion, as  to  when  such  polls  shall 
be  closed  during  the  existence 
of  War  Time." 

Section  11487  R.  S.  Mo.,  1939, 
provides  as  follows: 

"The  Judges  of  each  election 
hereafter  to  be  held,  general  or 
municipal,  shall  open  the  polls 
at  six  o'clock  in  the  morning 
and  continue  them  open  until  se- 
ven (7)  o'clock  in  the  evening, 
unless  the  sun  shall  3et  after 
seven  (7)  o'clock,  when  the  polls 
shall  be  kept  open  until  sunset, 
except  in  cities  in  the  state  of 
twenty-five  thousand  (25,000)  in- 
habitants or  upward,  when  the 
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"oils  s'. all  be  opened  at  six  (6) 
•clock  in  the  :norning  and  be 
:~t  open  until  seven  (7)  o’clock 

in  the  evening," 

The  ublic  Law  of  the  77th  -on 
fiess  in  an  act  approved  January  20,  1943 
i 8 cf  fellows; 


" ( ublic  ^ar  403-77t'  Congress) 
Chn"tsr  7 -2d  escion) 

(D,  2160) 

I 

,1T  ACT 

To  ororiotf  t'  e national  security 
and  defense  by  establishing  day- 
li'ht  savin*  tine. 


Be  it  enacted  by  the  Bcnate  and 

o'pr.(Tt3rv|Tg^i’en,r^jlrtvtrg  ting — 

tT8t  “ST " T-  -rvr- 

at  2 o’clock  ahterairidian  of  the 
twentieth  day  after  the  date  of 
enactment  of  tills  . .ct,  the  stand- 
ard time  of  e cU  /.one  established 
pursuant  to  the  ..ct  .entitled  ’ n 
-ict  to  save  daylight  ano  to  nro- 
vido  standard  ti*ne  "or  the  United 
sS*  , "'roved  1 arc]  , , 

ms  ata  led,  shall  be  advanced  one 
hour. 

eo.  2.  This  ..ct  eh  11  cease 
to  be  in  effi’ct  six  lonths  after 
t termination  of  the  '‘resent 
war  or  at  sue'"  earlier  date  as 
t’  e Congress  8v  all  by  concurrent 
resolution  designate,  and  at  2 
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o’clock  antener id ian  of  the  last 
Sunday  in  the  calendar  month  fol- 
lowing the  calenc  r month  during 
Which  this  .-ct  ceases  to  be  in  ef- 
fect tlie  standard  time  of  each 
tone  shall  be  returned  to  the  mean 
astronomical  time  of  the  decree  of 
longitude  governin'  the  standard 
time  for  such  zone  as  arovided  in 
Such  net  of  l m ch  IS,  1918, 
amended. 


, ai  ut  ry  20,  It 4;.; , ? 

In  the  case  of  - a dome  v*  Dutton 
elavare  Report b,  l.c*  2od 
and  Bui,  t:  e court  says  as  follows: 

r,^It  seems  clear  to  us  that  the 
previsions  of  a statute  fixing 
pie  t inti  o 1 opening  and  closing 
the  oils  at  an  election  are  so 
f r directory  tint  an  irregular- 
ity in  this  respect  which  does 
not  de  rive  a legal  voter  of  his 
vote,  or  admit  a disqualified 
person  to  vote,  will  not  vitiate 
the  election,  But  if  the  . epa t- 
ture  from  the  provisions  of  the 
Statute  in  regard  to  the  tine  for 
opening  or  closing  the  polls  was 
so  great  that  it  must  be  deemed 
to  have  affected  the  result,  the 
election  must  be  held  invalid, 
i-eoole  v.  Lodi  . i"h  School , 1 
yal!T39e,  ~v7  ~ac~.  360;  Jr;;  v, 

I'ooth , 19  Thio  at.  05;  Pickett  v. 
Kussell , 4.2TTa . 116,  334,20 
ucmtli . f 84 ; Patton  v.  .at kins,  131 
ITa.  "587.31  ->outh.  93,90  An.  At . 

ITrj;.  43;  eoele  v.  Cook,  PT  AY.  37, 

59  -vm.  Dec . 451; ~ io iTand  v.  Davies, 

36  ~>rk.  446;  Cloluncf  V.  -Porter,  ?4 
XllTTe , 24  -m.  Hen.  273. 


'i* 


\ 
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The  election  in  the  case  before 
us  was  hell  from  two  to  five 
o'clock  - . , Daylight  having 

Time;  under  such  time  the  rolls 
were  opened  and  closed  one  hour 
earlier  than  they  would  have  toen 
under  standard  Time;  but  should 
the  election  be  held  illegal  and 
void  because  it  was  not  held 
strictly  in  accordance  with  Stand- 
, urd  Tine?  The  statute  under 
which  the  election  was  held  pro- 
vided that  the  polls  should  be 
kept  open  from  two  to  five 
o'clock  in  the  afternoon,  but  noth- 
ing is  said  about  Standard  Time 
or  any  other  tine;  and  there  was 
no  law  of  this  state,  at  the  time 
the  election  was  held  defining 
legal  tine  or  making  Standard 
Tine  oilG  lawful  tine. 

It  is  not  cl  arly  shown  in  the 
case  stated  that  Daylight  Saving 
Tine  was  the  recognized  and  ac- 
cepted time  in  the  district  wi  ere 
the  election  was  held,  although 
it  was  not  denied  at  the  argu- 
ment. If  Daylight  Caving  Tine 
was  the  recognized  and  accepted 
tine  in  the  district,  the  time  by 
which  the  people  arose  in  the 
morning,  conducted  their  daily 
affairs  and  retired  at  night, 
would  there  have  been  any  better 
or  more  suitable  time  by  which 
to  hold  the  election?  The  elec- 
tion is  presumed  by  law  to  be 
legal,  and  In  order  to  rebut  that 
presumption  it  must  be  shown  that 
it  was  illegal.  The  mere  fact 
that  the  election  was  held  under 
Daylight  saving  Time  does  not,  in 
our  opinion,  rebut  the  presump- 
tion. To  have  that  effect  it 
would  have  to  appear  that  the 
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tine  observed  in  opening  and 
closing  the  polls  was  not  the 
recognized  and  accepted  time 
in  the  district. 

The  second  exception, ’The  pur- 
poses for  which  said  taxes 
were  to  be  used  were  not  school 
purposes* ; and  the  third  excep- 
tion, ’The  amount  to  be  raised 
was  set  out  as  being  >20 ,852.00. 

The  amount  they  showed  they  in- 
tended to  raise  was  ?21,073.00,’ 
will  be  considered  together. 

The  statute  provides  that  notice 
shall  be  given  for  such  election 
statinv  the  ajn.unt  to  be  raised 
and  the  purposes  for  raising  the 
same.  Vol.  32,  Delaware  Laws, 
chan.  160,  sac.  54^  The  not fee 
pfven  in  this  “case  was  as  fol- 
lows:* ********  *» 

In  the  case  of  tnastrona  v.  Tama 

County,  reported  in  34  Iowa  Keports,  l.c. 

308  and  309  the  court  says  as  follows: 

^Section  81,  chapter  172, 
acts  ninth  general  assembly, 
nrorides  that  no  district  town- 
ship meeting  or  sub-district 
meeting  shall  organize  earlier 
than  S o* clock  a.M. , nor  ad- 
journ before  12  in. , and  in  all 
independent  school-districts  the 
polls  shall  be  open  from  ? o’clock 
A.M.  to  4 o’clock  P.Ji.  Section 
85  provides  for  an  election  by 
ballot,  in  the  Independent  school 
district,  upon  the  question  of 
its  organization.  It  was  clearly 
an  election  contemplated  in  the 
other  section  just  cited.  It  was 
an  election  held  in  the  district, 
and  it  was  by  ballot.  The  polls 
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should  have  been  kept  open  as 
provided  from  9 o’clock  A.M. 
until  4 P.M.  The  language  of 
the  two  sections  cannot  be 
misunderstood,  and  its  obvious 
meaning  is  in  harmony  with 
reason.  It  cannot  be  supnosed 
that  the  legislature  would  pro- 
vide for  more  favorable  oppor- 
tunities for  the  expression  of 
the  will  of  the  people  in  the 
ordinary  election,  than  at  the 
important  one  which  determined 
the  very  existence  of  the  dis- 
trict. 

The  township  trustees  had  no 
power  to  order  an  election  to 
be  held  at  a time  not  author- 
ized by  law,  and  it  was  there- 
fore illegal.  The  action  of 
the  electors,  deciding  upon 
the  organization  of  the  dis- 
trict, being  unauthorized  and 
void,  must  be  regarded  for 
naught,  and  the  district  itself 
as  having  no  legal  existence. 

The  tax  in  question  cannot, 
therefore,  be  collected.'  * f " 

In  the  case  of  I'eople  v.  Seale 
reported  in  52  Cal.  hep.  l.c.72  and  73,  the 
court  says  as  follows: 

"*  * *In  this  case  the  notice 
was  to  the  effect  that  the 
polls  would  be  open  only  be- 
tween the  hours  of  one  o’clock 
P.M.  and  six  o’clock  P.M. , and 
in  point  of  fact  the  polls  were 
kept  open  only  between  those 
hours,  and  in  this  important 
respect  the  election,  as  held, 
was  not  ’in  conformity  with  the 
general  election  law*— for  that 
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requires  the  polls  to  he  open 
'at  one  hour  after  sunrise  on 
the  morning  of  the  election,' 
and  to  be  kept  open  until  sun- 
set (Political  Code,  sec.  1100). 

Judgment  reversed  and  cause 
remanded,  with  directions  to 
dismiss  the  action.” 

In  the  case  of  Tebbe  v.  Smith, 
reported  in  108  Cal.  Rep.  Ill  and  112  the 
court  says  as  follows: 

” * The  law  provides  that  the 

polls  must  open  at  sunrise,  and 
be  kept  open  until  5 P.M.,  and 
that  the  ballot-box  must  not  be 
removed  from  the  polling-^laoe 
or  presence  of  the  bystanders. 

(Poi.  Code,  secs.  1160,  1162.) 

It  is  the  rule  that  mandatory 
provisions  for  the  holding  of 
an  election  must  be  followed, 
or  the  failure  will  vitiate  It, 
while  the  departure  from  the 
terms  of  a directory  provision 
will  not  render  It  void  in  the 
absence  of  a further  showing 
that  the  result  of  the  election 
has  been  changed  or  the  rights 
of  the  voters  injuriously  af- 
fected thereby.  (Code  Civ. 

Proc.,  sec.  1112;  Russell  v. 
1-cDowell.  83  Cal.  *70. ) Huff  the 
rule  as  to  directory  provisions 
applies  only  to  minor  and  un- 
substantial departures  there- 
from. There  may  be  such  radi- 
cal omissions  and  failures  to 
comely  with  the  essential  terms 
of  a directory  provision  as  will 
lead  to  the  conclusive  presump- 
tion that  the  injury  must  have 
followed.  A substantial  corapli- 
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arce  is  not  had  by  strictly 
following  some  provisions, 
while  essentially  failing  to 
observe  others.  ’here  must  Vo 
a reasonable  observance  of  i 11 
the  prescribed  conditions.  *" 


In  the  case  of  Ctate  ex  rel.  v 
1 acknnn,  reported  in  7C  lx>.  hep.  l.c.397 
the  court  said  as  follows: 


" * * * * it  is  urged  that 

the  opening  of  the  -tolls  at 
seven  instead  of  six  o’clock 
a. ii,  as  required  by  the  stat- 
ute, constituted  such  an  error 
as  to  invalidate  the  election. 
The  force  of  this  contention 
de  ends  u on  whether  tt  e stat- 
ute is  mandatory  or  directory. 
Ordinarily  it  is  held  to  be 
directory,  especi  lly  v/'  ere 
the  omission  is  unsubstantial 
and  there  v.'es  no  evidence  of 
resultant  injury,  lor  exar- 
•nle,  it  has  been  held  tli_t  n 
delcy  of  an  hour  or  an  hour 
and  a half  In  opening  the 
polls  will  not  affect  the  val- 
idity of  an  election,  especially 
where  there  is  no  evidence 
that  anyone  v.\.  s derrived  of  the 
ri  ht  of  voting*  (People  v. 
Prewet t,  124  Cal.  7;  Paokwood 
v.  Brownell*  121  Cal.  ; ic- 
kett  v.  Bussell , 20  So.  (1..) 

; v.  »i  ham,  cs  ». . v. 

. J 1'93;  . . rk,  7 

Leg*  Ciaz.  7 : ; Cleland  v*  sor- 
ter, 74  111.  73.}  In  the  at  — 
scnce,  therefore,  of  any  in- 
jury resulting  'rom  a failure 
to  open  the  polls  at  t,Lo  time 
designated  in  the  statute  ve 
hold  the  sa  ie  as  applied  to  the 
facts  in  this  case  to  be  direc- 
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tory  a d overrule  respondent’s 
contention.1 


In  the  State  ex  rel.  v.  Huark, 
reported  in  :;>4  l o.  -pa.  Hep.  l.c.  330,  1 

and  332,  the  court  said  as  follows: 


" * *But  the  first  objection 
made  by  relator  presents  a ques- 
tion of  more  difficulty.  Sec- 
tion 2 of  the  local  option  law 
provides,  that  ’and  election 
shall  be  held  within  forty  days 
after  the  receipt  of  the  peti- 
tion,'etc.  The  facts  in  this 
case  are  'that  the  board  of 
aldermen,  of  the  city  of  Neosho, 
received  the  petition  for  said 
election  on  the  twenty- seventh 
day  of  June,  ie87,  and  the 
election  was  ordered  for  Aug- 
ust 9,  1887,  being  forty-three 
days  after  the  receipt  of  the 
netltlon.'  If  this  provision 
of  the  statute  in  regard  to  the 
time  within  which  an  election 
shall  be  held,  is  directory 
merely, then  a failure  to  com- 
ply with  it  will  not  invalidate 
the  election.  But,  on  the  oth- 
er hand,  if  the  statute  is  man- 
datory. then  a failure,  to 
strictly  comoly  with  the  luw  in 
this  respect,  doe s invalidate 
the  election.  TKe  question  as 
to  whet’  er  statutory  provisions 
are  directory  or  mandatory,  has 
been  the  subject  of  much  dis- 
cussion and  controversy,  and 
without  establishing  nny  well- 
defined  rule  of  general  or 
universal  application.  In 
case  of  - eople  v.  Cook.  14 
Barb.  259,  the  court  undertook 
to  formulate  a general  rule,  as 
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follows:  ’That  the  node  of  pro- 
cedure by  a public  officer  In 
the  holding  of  an  election  was 

3 t I 

-arded  as  essential  to  the  val- 
idity of  the  election,  unless 
it  be  so  declared  by  the  stat- 
ute.’ The  supreme  court  of 
Kansas  in  case  of  Jones  v. 
otatc , etc.,  1 Kansas,  2*73,  in 
co  wonting  on  this  rule  3ald, 
’that  the  intention  of  the 
legislature,  to  melee  such  pro- 
visions essential,  may  appear 
as  well  by  tl  general  scope 
and  olicy  of  the  statute,  as 
by  direct  averment.* 

.'e  think  the  hev:  York  rule  is 
too  narrow,  and  that  the  lav/ 
of  statutroy  interpretation,  as 
d cl.  rod  by  the  -on3as  court, 
is  3"st.  ined  by  both  reason  and 

authority*  Th  r 1 rul 

that  the  time  and  place  of  hold- 
ing an  election,  and  th - legal 
quail  rio  tion  of  the  electors, 
are  of  the  substance  of  an  elec- 
tion, and  a failure  to  observe 
the  lav/,  in  respect  to  such  mat- 
ters, ’ill  invalid  te  an  elec- 
tion, \v  lie  the  . rovislone  of 
the  statute  touching  the  re- 
cording the  legal  votes,  etc., 
are  directory*  (UcCrary  Sleot* 

( Id.))  sec.  1C3.)  In  or  nr 

that  a ballot  in  any  election 
..ll  have  any  force  or  of  foot, 
it  must  be  cast  at  n election 
held  at  2 time  and  place  cither 
fixed  by  law  or  by  the  order  of 
someone  havi:  uthority.  Af- 

ter the  vote  has  once  been  lo- 
aily  cast,  then  any  irre  ular- 
iti-B  on  the  uart  of  those  con- 
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ducting  the  details  of  the  elec- 
tions cannot  deprive  the  citizen 
of  the  benefit  of  his  vote.  In 
discussing  this  question,  the 
supreme  court  of  California  in 
case  of  Dickey  v.  Kurlburt . 5 
Cal.  343,  said  Tn  substance: 
that  the  time  and  place  of  hold- 
ing every  eleotion  are  essential. 
V/hen  a statute  itself  did  not 
fix  the  time  for  holding  the 
election,  but  left  it  to  be  de- 
termined by  an  officer,  who  was 
disqualified  under  the  consti- 
tution of  said  state  from  act- 
ing, that  an  election  held,  un- 
der the  direction  and  authority 
of  the  person  named,  was  null 
and  void. 

While  the  general  rule  is  that 
the  time  for  holding  any  elec- 
tion is  essential,  and  that  a 
failure  to  observe  the  re- 
quirements of  the  statute  in 
this  respect,  would  render  the 
election  invalid,  yet  if  it  ap- 
pears, from  the  general  scope 
and  policy  of  the  particular 
statute  in  question,  that  the 
contrary  is  intended,  then  the 
latter  interpretation  should  pre- 
vail. 

In  the  statute  under  consider- 
ation the  legislature  certain- 
ly had  some  good  reason  for 
embodying  in  it  the  provision 
that  the  proper  authorities, 
v/hen  petitions  wore  presented, 
should  order  elections  within 
e certain  time.  V/e  think  that 
the  legislative  design  was  to 
prevent  county  courts  and  city 
councils  rom  thwurting  the 
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oner- t ion  o.f  the  law , either  by 
felling  to  call  n election,  or 
fixing,  some  day  that  would  ren- 
der t!"e  election  inv  II  , be- 
cause "'eld  ' I thin  sixty  days  of  . 
so"ic  other  i ate  or  municioal 
election,  fherefore,  \ e t.'  ink, 
t!iat  the  object  was  to  5laoe  It 
within  the  mower  of  the  friends 
of  the  law  to  cornel  county  and 
city  officials  to  order  the 
election  within  the  time  pre- 
scribed* ‘fo  hold  that  this 
statute  is  merely  directory  is 
to  put  it  within  the  power  of 
officials  to  oractioally  nullify 
1 w*  Under  t . view  ve  have 
taken  of  this  c e,  we  are  con- 
tiled  to  hol-l  tii.it  the  '.‘lection 
, and  that  the  circuit 
court  erred  in  ref us in?  to  'rant 
a pore  i-vtory  writ  of  -.n  amur., 
compelling  defendants  to  issue 
to  relatoi  ra  . 

•:  >:•  * * - *ii 


ft  CLU.  ioi: 


It  is  t .e  ofore  the  opinion  of 
t’  is  department  that  lr.  11  elections  the 
closing  of  th ? •'oils  is  governed  by  Hay- 
light  havings  Time,  co  .manly  referred  to 
as  ' ar  Time1',  and  that  in  those  elections 
within  ths  •'Urviaw  of  s.c.  11467  £.  o.  ho.. 
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1939,  the  noils  should  he  kept  open  until 
seven  (7)  o’clock  in  the  evening  (Daylight 
Saving 8 Time)  unless  the  sun  shall  set 
there  fter,  then  until  sunset. 

Respectfully  submitted. 


51?  L.  B ' r 1 

Assistant  .ttorney-General 


AP^ROV-iD: 


Attorney-General 


ELECTIONS:  Stickers  must  be  placed  over  identifying  numbers 

on  all  ballots. 


April  1,  1942 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 


FILED 

/ol 


"Sec.  11607  R.  S.  1939  as  amended  in 
1941  requires  black  sticker  over 
number  on  back  of  ballot. 

"In  the  November  election,  there  will 
be  at  least  four  separate  ballots,  as 
I understand  the  situation:  (l)  Blanket 
ballot  with  names  of  candidates,  (2)  Non- 
partisan Judges’  ballot,  (3)  constitu- 
tional amendments  and  initiated  measures, 
(4)  the  question,  shall  there  be  a con- 
vention to  amend  and  revise  the  consti- 
tution. 

"Question  has  been  asked,  whether  a 
black  sticker  must  be  used  on  each  of 
these  four  ballots?" 


As  noted  in  your  request,  the  question  involved  in 
this  opinion  is  whether  a black  sticker  must  be  placed  upon 
the  identifying  number  on  the  four  ballots  to  be  used  in  the 
1942  general  election.  We  assume,  in  so  far  as  this  opinion 
is  concerned,  that  these  four  ballots  will  be  submitted  to 
the  people  at  this  election. 
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Section  ll607,  R.  S.  Mo.  1939,  as  amended  1941,  Laws  of 
Missouri,  page  363,  provides  as  follows: 


"Every  ballot  shall  be  numbered  in 
numerical  order  in  which  received, 
and  it  shall  be  the  duty  of  the 
election  Judges,  in  the  presence  of 
the  voter,  before  any  ballot  is 
placed  in  the  ballot  box,  to  cover 
or  conceal  securely  the  identifying 
number  or  numbers  placed  on  the  ballot 
by  placing  over  the  number  or  numbers, 
and  pasting  down,  a black  sticker, 
which  sticker  is  to  be  two  inches 
square  with  gummed  edges  extending 
three-eights  (3/8)  of  an  inch  towards 
the  center  of  the  square,  so  as  to 
conceal  but  not  destroy,  the  number 
or  numbers  placed  thereon.  Such 
stickers  shall  be  supplied  to  the 
election  Judges  by  the  County  Clerk 
or  Board  of  Election  Commissioners  of 
each  county  or  city,  and  no  sticker 
shall  be  removed  except  in  case  of 
contested  elections,  grand  Jury  investi- 
gations, or  in  the  trial  of  all  civil 
or  criminal  cases  in  which  the  viola- 
tions of  any  law  relating  to  elections, 
including  primary  elections,  is  under 
investigation  or  at  issue  and  then  only 
on  the  order  of  a proper  court  or  Judge 
thereof  in  vacation.  No  Judge  of  elec- 
tion shall  deposit  any  ballot  upon 
which  the  names  or  initials  of  the 
Judges,  as  hereinbefore  provided  for, 
do  not  appear." 

Under  the  above  section  the  identifying  number  on 
"every  ballot"  shall  be  concealed  by  a black  sticker. 

Section  11595,  R.  S.  Mo.  1939,  which  is  the  general 
law  providing  for  the  form  of  the  ballot  to  be  used  in  the 
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elections  in  Missouri,  states: 


”*  * * on  receiving  the  ballot  from 
the  voter  the  number  of  the  ballot 
voted  in  the  order  in  which  it  is 
received,  but  no  other  writing  except 
the  initials  of  two  judges  as  provided 
for  in  Section  11602  of  this  chapter, 
shall  be  on  the  back -of  the  ballot. 

* * * *n 


Section  11680,  R.  S.  Mo.  1939,  provides  for  the  form 
of  the  ballot  to  be  used  in  a vote  of  whether  or  not  a 
Constitutional  Convention  shall  be  held,  and  also  as  to  the 
form  of  the  ballot  when  constitutional  amendments  are  sub- 
mitted to  the  vote  of  the  people.  The  latter  part  of  this 
section  provides  as  follows: 


»*  * * In  all  other  respects  the  law 
governing  the  printing,  distribution 
of  ballots,  the  number  to  be  distri- 
buted, and  the  manner  of  voting  ballots 
at  a general  election  shall  apply  to 
'constitutional  ballots'  where  not  in 
conflict  with  this  article.” 


At  the  general  election  of  19^0  the  people  of  Missouri 
amended  the  Constitution  by  adding  to  Article  VI  seven  new 
sections  which  were  known  as  the  "court  plan.”  This  plan 
provided  that  a judge  of  the  Supreme  Court  of  Missouri  at 
the  expiration  of  his  term  could  submit  his  name  to  the 
voters  of  Missouri  and  they  would  vote  whether  or  not  he 
would  be  retained  in  office.  Section  3 of  thi3  amendment 
provided  that: 


”*  * * the  judicial  ballots  required 
by  this  section  shall  be  prepared, 
printed,  published  and  distributed, 
and  the  election  upon  the  question  of 
retention  of  such  Judge  in  office 
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shall  be  conducted  and  the  votes 
counted,  canvassed,  returned,  certi- 
fied and  proclaimed  by  such  public 
officials  in  such  manner  as  is  now 
provided  by  the  statutory  law  govern- 
ing voting  upon  measures  proposed  by 
the  initiative." 


The  laws  relating  to  "measures  proposed  by  the  initia- 
tive" provide  in  Section  12292,  R.  S.  Mo.  1939*  that: 


"The  manner  of  voting  upon  the  meas- 
ures submitted  to  the  people  shall  be 
the  same  as  is  now  or  may  be  required 
and  provided  by  law;  ********." 


It  will  be  seen,  therefore,  that  the  four  ballots  listed 
in  your  request  are  all  governed  by  the  general  law,  relating 
to  the  form  of  the  ballot  and,  as  pointed  out,  this  law. 

Section  11595*  provides  that  an  identifying  number  shall  be 
placed  upon  the  ballot  by  the  Judge.  Since  Section  11607, 

Laws  of  Missouri,  1941,  page  3©3,  provides  that  every  identi- 
fying number  shall  be  concealed  by  a black  sticker,  we  believe 
it  is  apparent  that  the  identifying  numbers  upon  the  non-parti- 
san Judges’  ballot,  the  Constitutional  Amendment  ballot,  and 
the  Constitutional  Convention  ballot  should  all  be  concealed 
by  a black  sticker  as  required  by  Section  11607,  supra. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  identifying  number  upon  the  general  ballot  with  the  names 
of  the  candidates,  the  non-partisan  Judges'  ballot,  the  Con- 
stitutional Amendment  ballot  and  the  Constitutional  Convention 
ballot,  to  be  voted  in  the  general  election  in  November,  1942, 
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shall  be  concealed  with  a black  sticker  as  required  by 
Section  ll607*  Laws  of  Missouri,  1941,  page  363. 


Respectfully  submitted. 


ARTHUR  O'KEEFE 
Assistant  Attorney-General 

APPROVED: 


ROY  'McKITTR'ICK 

Attorney-General 


AO  'K:  CP 


SECURITIES  Gj'.MSSIOIT: 


deposit  of  Fidelity  Investment 
Association  not  subject  to  lav/ 
relative  to  deposits  of  State  money* 


April  20,  1942 


orabjLe  Dwi  -ht  . .brown 
oocretary  i>f  State 
Jefferson  City,  1 lie sourl 


uear  sir: 


Tills  will  acknowledge  receipt  of  your  letter  of 
Farch  10,  1942,  which  is  an  follows: 


"The  Fidelity  Investment  Association, 
a West  Virginia  corporation,  since 
about  1912  lias  been  entered  in  the 
buainoas  of  selling  its  own  securities 
in  the  form  of  investment  contracts  of 
various  types  and  the  investment  of 
funds  received  from  purchasers  of  such 
contracts  so  as  to  provide  for  their 
payment  at  maturity,  according  to  their 
terms,  or  for  the  payment  of  specif iod 
cash  values  at  various  stages  in  the 
life  of  the  Individual  contract,  as  re- 
quired by  the  urchaser.  This  company 
by  its  charter  operated  under  the  pro- 
visions of  what  is  now  Articlo  9 of 
Chapter  35,  of  the  Code  of  Vest  Virginia 
relating  to  annuity  contracts,  ■4,'he30 
contracts  arc  of  a type  commonly  callod 
•face  amount  certificates’  in  thut  same 
promised  the  paynont  of  a certain  speci- 
fied sum  of  money  at  maturity  provided 
the  purchaser  paid  all  the  installments 
of  his  contracts  to  maturity.  The  pur- 
chaser, If  he  completed  his  contract, 
received  a not  return  on  the  money  in- 
vested, w_ich  ranged  from  1.55>j  to  3.09,S 
depending  on  the  type  of  contract.  Iho 
cash  values  on  such  contracts  were  so 
fixed  thv.t  it  was  not  until  the  purchaser 


/- 


y 
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had  paid  all  of  the  first  year’s  In- 
stallments that  his  contract  was  given 
any  cash  value  whatever,  Thereafter,  it 
acquired  u cash  value,  which  increased 
proportionately  as  the  years  passed; 
but  the  cash  value  did  not  equal  the 
total  amount  puld  in  by  the  purchaser 
until  the  end  of  a period  varying  from 
six  to  nine  years,  again  depending  on 
the  type  of  contract.  The  contracts 
were  matured  when  monthly  installments 
had  been  paid  for  a period  of  10  to  11 
years  with  a subsequent  waiting  period 
of  three  to  15  months,  Y.hile  the  various 
typos  of  investment  contracts  sold  by- 
said  company  differ  in  some  rospects, 
they  are  all  alike  in  providing  for  monthly, 
semi-annual  or  annual  payments  of 
specified  suns  of  which  a sufficient 
portion  wa3  to  be  set  aside  in  a re- 
serve fund  which  v/as  to  produce  the  sum 
required  to  pay  the  purchaser  the  amount 
agreed  upon  in  the  contract.  All  such 
contracts  provided  that  the  reserve 
fund  so  set  aside  siiould  'be  invested  in 
approved  securities  and  deposited  in 
trust  as  required  by  the  lav#3  of  the 
st  te  of  V/est  Virginia.’ 

“Since  febout  1920  said  Fidelity  Invest- 
ment Association  from  time  to  time  has 
complied  with  the  laws  of  the  state  of 
Missouri  In  that  it  has  registered  in  the 
office  of  the  Commissioner  of  securities 
under  the  provisions  of  the  iJLsaouri  Se- 
curities Act,  now  Chapter  41,  Revised 
Statutes  of  Missouri,  1959,  all  of  its 
various  types  of  investment  contracts  sold 
to  the  public  in  this  state.  Under  the  torms 
of  a contract  entered  into  by  and  betwoen 
the  said  Fidelity  Investment  Association 
and  the  Commissioner  of  Securities  of  the 
State  of  Missouri,  said  company  agreed  to 
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and  did  maintain  a deposit  of  securities 
for  the  purpose  of  securing  the  patient 
of  the  not  outstanding  liability  of  said 
company  on  contracts  sold  in  the  State 
of  Missouri,  •‘■'he  anoirnt  of  securities 
on  < posit  varied  fro.1  tine  to  tine, 
but  v;as  alv/ays  of  an  amount  in  value 
sufficient  to  pay  the  outstanding  net 
liability  of  3aid  company  in  this  state 
by  reason  of  contracts  so  sold,  The 
deposit  of  securities  was  maintained  with 
the  .heeling  Dollar  Savings  4:  Trust 
Company  at  bheoling,  v.ost  Virginia  and 
consistod  largely  of  railroad,  industrial 
and  utility  bonds, 

"On  June  8,  19*1,  said  fidelity  Invest- 
ment Association  filed  a voluntary  peti- 
tion In  the  Uni  od  Statos  District  Court 
for  the  Southern  District  of  ‘.Vest  Virginia, 
for  reorganization  under  the  provisions 
of  Chapter  10,  of  the  i’odoral  bankruptcy 
Act,  Immediately  thereafter  the  Central 
Trust  Com? ary  of  Charleston,  ..est  Virginia 
vms  appointed  trustee  to  take  charge  of 
alx  property,  assets  and  business  of  the 
company  and  to  conservo  its  assets  and 
operuto  the  buninoss  uhtil  such  tine  as 
either  a plan  of  reorganization  was  adopted 
or  it  be  determined  that  reorganization  is 
impossible  and  not  for  the  best  Interest 
of  the  creditors  of  paid  petitioner. 

"At  tiie  time  of  the  filing  of  said  petition 
In  said  United  States  District  Court  for 
the  Southern  District  of  ..est  Virginia,  and 
the  appointment  of  the  said  Central  Trust 
Co:  pany  as  such  trustee,  there  was  on  do- 
posit  In  the  wheeling  i^ollar  Savings  & 

Trust  Company  of  heeling,  est  Virginia, 
certain  bonds  as  above  stated  of  an  ag- 
grate  value  at  the  ifahrket  of  approximately 
^786, 000,00.  These  bo  ds  wero  so  deposited 
In  accordance  with  the  terns  of  the  contract 
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herein  above  referred  to  between  the 
Commissioner  of  Securities  of  the 
State  of  Missouri  and  the  Fidolity 
Investment  Association# 

"Subsequent  to  the  filing;  of  said  peti- 
tion and  the  appointment  of  the  trustee, 
and  on  the  9th  day  of  August  1941,  the 
United  States  District  Court  for  the 
Southern  District  of  West  Virginia  made 
and  entered  on  order  of  record  in  said 
cause  by  the  terms  of  which  order,  the 
said  ..heeling  Dollar  Savings  &.  Trust 
Company  t/as  directed  to  surrender  said 
securities  to  the  Commissioner  of  Se- 
curities of  the  Sta  o of  Missouri#  Sub- 
sequent to  entering  of  said  order,  the 
...heeling  Dollar  Savings  & Trust  Company 
of  ./heeling,  ..est  ^irgl  la  delivered 
said  bonds  to  the  Commissioner  of  Se- 
curities of  the  State  of  Missouri,  which 
were  deposited  immediately  by  him  with 
the  Central  Missouri  Trust  Company  of 
Jefferson  Uity,  i issouri,  for  safekeeping. 

On  August  9,  1941,  the  United  States  Dis- 
trict Court  for  the  Southern  strict 
of  lest  Virginia,  made  a further  order 
in  said  proceedings  for  corporate  reorgani- 
zation by  the  terms  of  which,  it  is  adjudged 
and  ordered  that  the  Commissioner  of  Se- 
curities of  the  State  of  Missouri  and 
all  other  persons  and  officials  having  in  their 
possession,  custody  or  control  any  proper- 
ty of  any  kind  or  character  for  the  pur- 
pose of  securing  the  creditors  or  contract- 
holders  of  said  Fidelity  Investment  Associa- 
tion against  loss  occasioned  by  default  in 
the  payment  of  the  amounts  payable  under 
said  contracts,  or  for  any  other  purpose, 
ana  their  agent3  and  employees,  are  enjoined 
and  restrained  from  soiling,  assigning, 
concealing,  encumbering,  transferring  or 
otlierv;lse  disposing  of  any  of  said  property# 
From  time  to  time  since  said  bonds  were  de- 
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livered  to  the  Commiss loner  of 
Securities  of  the  State  of  Missouri 
pursuant  to  said  order  of  court,  the 
said  Commissioner  of  Securities  in 
accordance  with  the  orders  and  direct- 
ions of  the  court  and  the  said  Central 
Trust  Company,  Trustee  in  said  pro- 
ceedings for  corporate  reorganization,  has 
sold  or  otherwise  disposed  of  portions 
of  said  deposit  of  securities  and  has 
reinvested  the  proceeds  as  directed 
by  said  trustee.  He  also  has  collect- 
ed tho  interest  due  on  said  bonds  from 
time  to  tine  as  same  was  payable.  As 
a consequence  of  such  sales  and  collec- 
tions the  said  Commissioner  of  Securities 
from  time  to  tine  has  had  in  his  possession 
substantial  amounts  in  cash  a3  a part  of 
such  deposit  and  has  deposited  sano  In 
an  account  with  3ald  Central  Missouri 
Trust  Company  in  oils  nano  as  Commissioner 
of  Securities  of  the  State  of  Missouri, 

"In  view  of  the  foregoing,  will  you  Icind- 
ly  favor  me  with  your  opinion  with  res- 
pect to  the  following  questions, 

"1,  - Aro  such  deposits  of  moneys  with 
said  Central  issouri  Trust  Com- 
pany, state  funds  within  the  mean- 
ing of  Section  15,  Article  10  of 
the  Constitution  of  the  State  of 
Missouri,  and  arc  such  deposits 
governed  by  the  provisions  of 
Article  2,  of  Chapter  87,  devised 
Statutes  of  issouri  1939,  re- 
lating to  depositories  of  state 
moneys  ? 

* 

"2.  - Is  the  Co.inissioner  of  Securities 

of  the  State  of  Missouri  charged  with 
any  responsibility  with  respect  to 
said  deposits  of  moneys  other  than  to 
follow  the  orders  and  directions  of  the 
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United  States  District  Court  for 
the  Southern  District  of  i.est 
Virginia  and  of  the  CentiaL  Trust 
Company,  Trustee  in  said  reorgani- 
zation proceedings,  and  if  so, 
what  additional  duty,  burden  or 
responsibility  is  placed  upon  him 
by  the  laws  of  the  State  of  Mis- 
souri with  respect  to  such  deposits?" 


Section  43,  Article  IV  of  the  Constitution  provides: 


"All  revenue  collected  and  moneys  re- 
ceived by  the  State  from  any  source 
whatsoever  shall  70  into  the  treasury, 
« « e * 


In  State  ex  rel.  Thompson  v.  Board  of  Regents,  264  S. 
W , 698  (I!o.  Sup,),  the  court  In  speaking  of  this  section 
said,  1,  c.  700: 


c-  By  revenue,  whether  its  moaning 
bo  measured  by  the  general  or  the  legal 
lexicographer,  is  moant  the  current  in- 
come of  the  state  from  whatsoever  source 
derived  which  Is  subject  to  appropriation 
for  public  uses.  This  current  income  may 
be  derived  from  various  sources,  as  our 
numerous  statutes  attest,  but  no  natter 
fr-m  what  source  derived,  if  required  to 
be  paid  into  the  treasury,  it  becomes 
revenue  or  3tate  money;  its  classifica- 
tion as  such  being  dependent  upon  specific 
legislative  enactment,  or,  as  aptly  put 
by  the  respondent,  st  to  money  means  money 
the  state.  In  its  sovereign  capacity,  is 
aut  orized  to  receive,  the  source  of  its 
authority  being  the  Legislature, 
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Under  this  c instruction  there  can  be  no  doubt  that 
these  funds  are  not  required  to  be  paid  Into  the  treasury 
under  the  above  section.  They  are  not  for  the  support  of 
the  government,  and  therefore,  are  not  Included. 

Supplementing  Section  43,  supra,  is  oection  15, 
Article  X of  the  Constitution,  which  provides: 


"All  moneys  now,  or  at  any  time  here- 
after, in  the  state  treasury,  belonging 
to  the  State,  shall,  immediately  on 
receipt  thereof,  be  deposited  by  the 
Treasurer  to  the  credit  of  the  State 
for  the  benefit  of  the  funds  to  which 
they  respectively  belong,  in  such  bank 
or  banks  as  he  may,  from  time  to  time, 
with  the  approval  of  the  Governor  and 
Attorney  General,  select,  the  said 
bank  or  banks  giving  security,  satis- 
factory to  the  Governor  and  Attorney 
General  for  the  safekeeping  and  pay- 
ment of  such  deposit,  * * * <-■  *■  * <■ 


In  State  ex  rel.  Stevenson  v*  Stephens,  136  Ido.  537, 
the  court , In  dealing  with  this  section  and  another,  said 
at  1.  c.  547: 


"It  is  manifest  that  these  provisions 
only  apply  to  money  ‘belonging  to  the 
state.*  The  money  In  question,  though 
it  wa3  deposited  with  the  treasurer, 
was  for  the  specific  purpose  of  making 
good  the  security  intended  for  the  pro- 
tection of  those  dealing  with  bond  in- 
vestment companies,  and  was  not  money 
belonging  to  the  state  within  the  mean- 
ing of  the  constitution.  a * # ■»  c-  tt." 


It  is,  therefore,  clear  that  these  funds  are  not  compre 
hended  within  the  language  of  Section  15,  article  10,  be- 
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cause  they  do  not  belong  to  the  state#  The  funds 
"belong"  to  the  fidelity  Investment  Association  and  have 
only  been  deposited  with  the  State  for  the  urpose  of  se- 
curing the  payment  of  the  contracts  sold  by  said  corporation 
in  t ds  state# 

The  provisions  of  iu*ticle  II,  Chapter  87,  R#  a#  .Mis- 
souri, 1959,  apply  only  to  those  funds  comprehended  within 
the  term  of  Section  15,  Article  X of  the  Constitution# 
Therefore,  v.hat  we  have  heretofore  said  as  to  that  provi- 
sion dispo3os  of  this  inquiry# 

Therefore,  in  answer  to  your  first  question,  we  are 
of  the  opinion  that  the  deposits  of  ;aor.ey  now  in  the  Central 
Iiissouri  Trust  Company  are  not  governed  by  the  provisions 
of  Section  43  of  Article  IV,  or  of  Section  15  of  Article  X 
of  the  Constitution,  or  of  the  provisions  of  Article  II  of 
Chapter  87,  A.  S#  Issouri,  1939. 

On  your  second  question,  it  appears  that  this  corpora- 
tion has  applied  for  reorganisation  under  11  U. S#C#A«  501, 
et  aeq*  on  Corporate  Reorganization#  Section  511  of  this 
Title  provides: 


"Where  not  inconsistent  wlch  the  pro- 
visions of  tills  chapter,  the  court  in 
wlxich  a petition  is  filed  shall,  for 
the  purposes  of  this  chapter,  have  ex- 
clusive jurisdiction  of  the  debtor  and 
its  property,  whenever  located. " 


You  advise  that  the  federal  Court  in  which  the  petition 
for  reorganiz;  tion  was  filed  has  "adjudged  and  ordored  that 
the  Commissioner  of  Securities  of  the  otute  of  Missouri  and 
all  other  persons  and  officials  having  in  their  possession, 
custody  or  control  any  property  of  any  kind  or  character  for 
the  purpose  of  securing  the  creditors  or  contractholdern  of 
said  1’idelity  Investment  Association  against  loss  occasioned 
by  default  in  the  payment  of  the  amounts  payable  under  said 
contracts,  or  for  any  other  purpose,  and  their  agents  and 
employees,  are  enjoined  and  restrained  from  selling,  assign- 
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ing,  concealing,  encumbering,  transferring  or  othorv/ise 
disposing  of  any  of  said  property,"  That  order,  under  11  U. 
3,C,A,  511,  is  clearly  within  the  authority  of  the  federal 
Court  and  it  is  apparent  that  said  court  has  assumed  full 
control  over  said  fund. 

Therefore,  we  are  of  the  opinion  that  when  the  Se- 
curities Commissioner  of  Missouri  complies  with  the  orders 
of  the  Federal  Courts  with  respect  to  this  fund,  he  dis- 
charges all  responsibility  which  the  law  places  upon  him 
with  respect  thereto.  We  are  not  aware  of  any  other  law 
of  the  State  which  attempts  to  place  any  duties  or  burdens 
upon  the  Securities  Commissioner,  with  rospcct  to  such  funds, 
and  if  such  did  exist  wo  are  of  the  opinion  it  would  be 
inapplicable  because  theso  funds  are  now  subject  to  the 
jurisdiction  and  control  of  the  Fedoral  Oourt. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 

assistant  Attorney-General 


LLB/rv 

APPROVED: 


Hoy  McKlfrMck 

Attorney-General 
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MISSOURI  SCHOOL  FOR  THE  BLIND: 


April  22, 


County  court  not  authorized 
to  pay  excenses  of  students 
who  are  not  sent  by  court 
order . 


1942 


S' 


\ 


Honorable  R.  V-lison  Brown,  Superintendent 
Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 


Dear  Mr.  brown: 


Under  date  of  April  9,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


•'The  Revised  Statutes  of  Missouri, 

1939,  Chapter  72,  Article  25,  Section 
10856,  provides  that  when  a person  Is 
entitled  to  the  advantages  of  the 
Missouri  School  for  the  Blind  and  the 
parents  are  unable  to  pay  the  expenses 
of  such  person  at  this  school,  the 
covin ty  court  shall  order  him  or  her 
sent  to  the  proper  school,  at  the  ex- 
pense of  the  county  for  his  clothing 
and  traveling  expenses. 

"There  are  two  questions  in  our  minds: 

"1.  Does  this  provision  of  the  law 

apply  when  the  parents  voluntarily 
send  students  to  this  school  in- 
stead of  the  county  court  ordering 
the  students  sent?  In  other  words, 
what  if  the  student  comes  In  with- 
out the  order  of  the  court  but  at 
the  request  of  the  parents  and  yet 
the  parents  cannot  afford  to  fur- 
nish the  child  with  such  expenses 
as  clothing? 
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"2.  When  county  courts  refuse  to 

pay  student  expenses,  or  Issue 
class  5 warrants  which  cannot 
be  cashed,  what  Is  the  procedure 
to  be  followed  by  this  school 
in  collection  of  accounts?" 


Section  10856,  Article  25,  Chapter  72,  R.  S.  Mo.  1939, 
referred  to  In  your  letter,  is  as  follows: 


"vhenever,  upon  petition  of  any 
person,  and  satisfactory  evidence  ad- 
duced to  the  county  court  of  this  state 
that  there  is  a blind  or  deaf  person  re- 
siding in  any  county,  and  such  person  is 
entitled  to  the  advantages  of  the  Missouri 
school  for  the  blind  or  the  Missouri  school 
for  the  deaf,  and  the  parents  or  guardians 
of  such  persons  are  unable  to  pay  the  ex- 
penses of  such  person  at  his  proper  school, 
the  county  court  shall  order  him  or  her 
sent  to  the  proper  school,  at  the  expense 
of  the  county  for  his  clothing  and  travel- 
ing expenses." 


You  will  note  this  section  only  authorises  the  expendi- 
ture of  county  funds  after  a petition  has  been  filed,  evidence 
produced  and  the  finding  of  the  court  rendered  on  the  petition 
and  the  evidence. 

The  powers  of  a county  court  are  conferred  upon  it  by 
statute  and  it  must  act  within  the  power  conferred.  In  the 
case  of  Steines  et  al.  v.  Franklin  County,  et  al.,  48  Mo.  167, 
1.  c.  177,  it  is  stated: 


"As  County  Courts  are  only  the  agents 
of  the  county,  with  no  powers  except 
what  are  granted,  defined  and  limited 
by  law,  like  all  other  agents  they  must 
pursue  their  authority  and  act  within 
the  scope  of  their  powers.  (Wolcott  v. 
Lawrence  County,  26  Mo.  272;  Ruggles  v. 
Collier,  43  Mo.  353.)" 
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From  the  foregoing  it  la  apparent  a county  court  would 
have  no  authority  to  pay  the  expense  of  a student  in  the 
Missouri  school  for  the  blind  until  the  provisions  of  Section 
10856,  R.  S.  Mo.  1939,  had  been  complied  with. 

As  to  your  sec.  nd  question,  a county  court  acts  in  a 
ministerial  capacity  in  auditing  and  paying  claims  against  the 
county.  Nodaway  County  v.  Kidder,  129  S.  ft.  (2d)  857.  If  the 
amount  due  was  a definite,  fixed  amount  then  a proceeding  in 
mandamus  would  compel  the  court  to  issue  its  warrants.  How- 
ever, if  the  amount  due  were  in  dispute  It  would  require  a 
suit  against  the  court  to  determine  the  amount  due  before 
mandamus  would  issue. 


T 9spectfully  submitted. 


ft.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


fcoy  IIcKit trick 
Attorney -General 


ftOJ:CP 
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MISSOURI  SCHOOii  FOR  THL  BLIfcD:  Resident  defined. 
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Hon.  R.  Wilson  Brown,  Superintendent 
Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 


Dear  Mr . Brown : 


FI  LE 


Under  date  of  April  9,  1942,  you  wrote  this  office  re- 
questing an  opinion  as  follows: 


"We  have  in  this  school  a student  by 
the  name  of  Renard  Farrar,  negro,  age 
18,  who  is  the  son  of  Mr.  William  Farrar 
of  Kennett,  Missouri j mother,  Mrs.  Tresis 
Farrar  of  Chicago,  Illinois.  The  parents 
are  separated.  The  mother  is  currently 
supporting  the  child  and  keeps  him  with 
her  in  Chicago  during  school  vacations. 

"The  question  we  place  before  you  is 
whether  or  not  this  child  is  considered 
a resident  of  the  State  of  Missouri  and 
whether  or  not  he  should  be  re-enrolled 
in  this  school  for  the  coming  school  year." 


Section  10Q53  Article  25,  Chapter  72,  R.  S.  Mo.  1939, 
declares  what  persons  may  attend  the  Missouri  School  for  the 
Blind,  and  is  as  follows: 


"All  blind  and  deaf  persons  under  twenty- 
one  (21)  years  of  age,  of  suitable  mental 
and  physical  capacity,  who  are  residents 
of  this  state,  shall  be  entitled  to  ad- 
mission to  the  school  for  the  blind  and 
the  school  for  the  deaf,  respectively. 

All  admissions  and  discharges,  and  the 
length  of  the  period  of  instruction  of 
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each  pupil,  shall  be  determined  by 
the  board  of  managers." 


By  this  section  it  Is  required  that  a person  attending 
must  be  a resident  of  Missouri. 

At  this  point  it  is  desired  to  call  your  attention  to 
what  Is  said  about  the  word  "resident"  in  Corpus  Juris,  volume 
54,  page  712: 


"Although  there  are  many  definitions 
to  be  found  in  the  books.  It  is  not 
easy  to  give  a satisfactory  defini- 
tion of  this  term,  for  it  is  a flexible, 
somewhat  ambiguous  word,  used  In  many 
and  various  senses,  with  the  sense  in 
which  it  should  be  used  controlled  by 
reference  to  the  object,  thus  having 
different  meanings  according  to  the  con- 
text, or  the  subject-matter  under  dis- 
cussion. It  has  a great  variety  of 
meanings.  It  is  difficult  to  give  an 
exact  definition  of  what  is  meant  by 
’resident'  as  used  in  particular  sta- 
tutes, for,  although  often  construed  by 
the  courts,  the  term  has  no  technical 
meaning,  but  Is  differently  construed 
in  courts  of  Justice,  according  to  the 
purposes  for  which  irquiry  is  made  into 
the  meaning  of  the  term.  The  construc- 
tion is  generally  governed  by  the  con- 
nection in  which  the  word  is  used,  and 
the  meaning  Is  to  be  determined  from 
the  facts  and  circumstances  taken  to- 
gether In  each  particular  case." 


The  first  matter  to  be  considered  in  connection  with 
your  question  is  what  Is  the  meaning  of  the  word  "resident" 
as  used  in  Section  10855,  supra.  In  Webster's  New  Interna“ 
tional  Dictionary,  second  edition,  the  word  is  defined  as  fol- 
lows : 
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"resident,  n.  1.  One  who  resides 
In  a place;  one  who  dwells  In  a 
place  for  a period  of  more  or  less 
duration.  Resident  usually  Implies 
more  or  less  permanence  of  abode, 
but  Is  often  distinguished  from 
Inhabitant  as  not  implying  as  great 
fixity  or  permanency  of  abode. 


The  word  "resident"  is  used  in  many  different  statutes 
and  in  some  of  its  uses  it  has  been  defined  but  in  the  case 
we  are  considering  it  Is  used  in  a section  of  the  statutes 
relating  to  schools  and  we  fail  to  find  where  the  word  has 
been  defined  as  used  in  this  statute.  In  defining  the  word 
it  Is  our  duty  to  construe  the  statute  liberally  in  order  to 
open  the  doors  of  the  schools  to  the  children  of  the  state 
and  not  to  close  them.  State  ex  rel.  Halbert  v.  Clyraer,  164 
Mo . App . 671 . 

In  the  case  of  State  ex  rel.  v.  Clyraer,  supra,  a case 
where  the  Springfield  Court  of  Appeals  had  before  It  the 
meaning  of  the  word  "resident"  as  used  in  Section  10785,  R. 

S.  Mo.  1909,  now  Section  10340,  R.  S.  Mo.  1939,  a boy  who 
was  making  his  home  with  hie  grandfather  in  the  town  of  Steel- 
ville,  but  whose  father  resided  in  the  City  of  Springfield, 
considered  as  not  a resident  of  the  Steelvllle  School 
District.  And,  in  the  earlier  case  of  Binde  v.  Klinge,  30  Mo. 
App.  285,  a girl  who  was  living  with  her  grandmother  in  Hermann 
and  whose  father  and  other  members  of  the  family  resided  in 
Montgomery  County,  was  considered  as  not  a resident  of  the 
Hermann  School  Bistrict. 

Prom  the  foregoing  it  would  seem  that  under  the  general 
school  law  a person  of  school  age  is  a resident  where  the 
parents  reside,  for  a minor  is  not  in  law  considered  as  capable 
of  establishing  a residence  except  in  exceptional  circumstances. 

Both  of  the  cases  mentioned  above  related  to  a school  dis- 
trict while  we  are  considering  the  Missouri  School  for  the 
Blind  which  is  for  the  blind  children  for  the  entire  state. 
However,  it  is  felt  the  same  rule  should  apply  and  that 
"resident"  as  used  in  Section  10853,  supra,  would  be  a person 
whose  parent  or  parents  had  a place  of  residence  within  the 
State. 
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Your  letter  states  that  the  father  of  Renard  Farrar 
resides  in  Dunklin  County,  Missouri,  and  that  the  mother  is 
currently  supporting  the  child  and  keeps  him  with  her  in 
Chicago  during  school  vacations. 

Section  1526,  Article  3,  Chapter  8,  R.  S.  Mo.,  1939, 
provides  for  the  custody  and -control  of  minor  children  where 
the  father  and  mother  are  living  apart.  Said  section  reads 
as  follows: 


"The  father  and  mother  living  apart 
are  entitled  to  an  adjudication  of 
the  circuit  court  as  to  their  powers, 
rights  and  duties  in  respect  to  the 
custody  and  control  and  the  services 
and  earnings  and  management  of  the 
property  of  their  unmarried  minor 
children  without  any  preference  as 
between  the  said  father  and  mother, 
and  neither  the  father  nor  the  mother 
has  any  right  paramount  to  that  of 
the  other  in  respect  to  the  custody  f 
and  control  or  the  services  and  earn- 
ings or  of  the  management  of  the  pro- 
perty of  their  said  unmarried  minor 
children,  pending  such  adjudication 
the  father  or  mother  who  actually  has 
the  custody  and  control  of  said  un- 
married minor  children  3)iall  have  the 
sole  right  to  the  custody  and  control 
and  to  the  services  and  earnings  and 
to  the  management  of  the  property  of 
said  unmarried  minor  children." 

(Underscoring  ours . ) 


CONCLUSION 


From  these  last  two  sections,  the  rights  of  the  parents 
being  equal,  it  would  seem  the  son  would  be  a resident  where 
the  parent  with  whom  he  makes  his  home  has  his  or  her  resi- 
dence . 


However,  if  there  has  been  an  adjudication  as  to  the 
custody  by  a court  of  competent  jurisdiction,  the  boy  would 
be  a resident  of  the  place  where  the  parent  to  whom  custody 
was  awarded  had  his  or  her  place  of  residence. 
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However,  this  office  cannot  determine  whether  or  not  the 
child  should  be  re-enrolled  for  the  coming  school  year  for 
that  is  the  province  of  the  board  of  managers,  since  Section 
10853,  supra,  provides : 


"*  * * * All  admissions  and  dis- 
charges, and  the  length  of  the 
period  of  instruction  of  each  pupil, 
shall  be  determined  by  the  board  of 
managers." 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 

APPROVED: 


ROY  i'cKITTRICK 

Attorney-General 


SCHOOLS 


Board  of  Managers  may  use  discretion 
in  employing  teachers. 
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Missouri  School  for  the  Blind 
3016  Magnolia  Avenue 
St.  Louis,  Missouri 


Attention  - hr.  R.  Vilison  Brown, 
Luperir.  t.endent 


FI  LE 


Lear  Sir: 


fie  are  in  receipt  of  your  letter  of  April  23, 
1942,  ir  which  you  request  an  official  opinion,  as  fol- 
lows : 


"Inasmuch  as  the  present  school  term 
will  end  on  l<ay  29  it  is  extremely  im- 
portant that  your  office  give  us  an 
opinion  upon  the  matter  outliied  in 
this  letter  as  early  in  ,v ay  as  possi- 
ble . 

"Chapter  72,  Article  26,  oection  10847, 
of  the  Revised  Statutes  of  Missouri, 
having  to  do  with  the  duties  of  the 
Board  and  Superintendent,  salaries  and 
wages,  and  employment  of  help,  says, 
in  part,  *1116  Board  of  . anagers  of  each 
of  said  schools  shall  elect  the  suoer- 
intendent  and  all  teachers  and  officers 
of  said  school  and  prescribe  the  num- 
ber to  be  employed  therein,  fix  their 
terms  of  office  and  the  amount  of  compen- 
sation for  their  services. 1 
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"The  questions  In  cur  minds  are  these: 

1.  May  the  board  of  managers  use  its 
own  best  judgment  in  selection  of 
teachers  and  in  refusal  to  reemploy 
teachers  according  to  tho  best 
interest  of  the  school  rather  than 
follow  any  prescribed  rules  or  regu- 
lations? 

2.  May  the  board  use  its  own  judgment 
in  refusing  to  reemploy  a teacher 
beyond  the  period  of  the  original 
contract? 

3.  When  the  board  does  not  employ  or 
reemploy  ar.  individual,  le  it  neces- 
sary for  the -board  to  state  reasons?" 


Section  10847  K.  b.  Missouri,  1939,  reads  aa  follows: 


"The  board  of  managers  of  each  of  said 
schools  shall  elect  the  superintendent 
and  all  teachers  and  officers  of  said 
school  and  prescribe  the  number  to  be 
employed  therein,  and  fix  their  terms 
of  office  and  the  amount  of  compensation 
for  their  services.  The  superintendent 
shall  have  the  power  to  employ  all  fore- 
men, employees,  supervisors,  mechanics, 
servants  and  other  persoz  s not  otherwise 
provided  for  and  shall  have  the  power 
to  discharge  the  same  at  his  pleasure: 
Provided,  that  the  board  shall  have 
first  designated  the  number  of  employees 
and  their  wages;  and  provided  further, 
that  nothing  herein  shall  prohibit  the 


Missouri  School  for 
the  Blind 


(3) 


April  27,  1942 


board  from  discharging  any  employee 
when  they  may  deem  it  for  the  interest 
of  the  school  so  to  do.  The  salaries 
and  wages  due  officers,  teachers  and 
employees  of  these  schools  shall  be 
allowed  and  paid  monthly.  The  super- 
intendent and  matron  of  each  school 
shall  reside  therein.” 


This  section  of  the  statutes  has  not  been  construed 
by  any  of  the  appellate  courts  of  this  State,  for  the 
reason  that  it  is  unambiguous.  V.here  language  of  a 
statute  is  plain,  and  unambiguous,  it  may  not  be  con- 
strued, but  must  be  given  effect  as  written.  (St.  Louis 
Amusement  Company  v.  St.  Louis  County,  147  S.  V*.  (2d)  667.) 

Under  the  above  section  the  Board  of  Managers  of  the 
Missouri  School  for  the  Blind  elects  the  Superintendent 
and  all  of  the  teachers  and  officers,  prescribing  the 
number  to  be  employed  and  fees,  terms  of  office  and 
amount  of  compensation.  Also,  under  the  above  section, 
the  Board  of  Managers  is  not  prohibited  from  discharging 
any  employee  when  it  may  deem  it  for  the  best  interest 
of  the  school.  Of  course,  if  the  teacher,  or  employee, 
has  a contract  with  the  Board  of  Managers,  the  Board 
must  recognize  all  of  the  terms  of  the  contract. 

A similar  section  which  refers  to  schools  other 
than  the  Missouri  School  for  the  blind  was  construed 
to  the  effect  that  no  limitations  can  be  placed  upon 
the  director  of  a school  district  to  employ,  and  to  con- 
tract with,  legally  qualified  teachers.  It  was  so  held 
in  the  case  of  Tate  v.  School  Dist.  Ko.  11  of  Gentry 
County,  23  S.  W,  (2d)  1013,  1*  c.  1020,  where  the  court 
said: 


"The  legislative  grant  of  power  to 
the  board  of  directors  of  a school 
district  to  employ,  and  to  contract 
with,  legally  qualified  teachers. 
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is  made  general  by  the  statute, 
ko  express  limitation  is  put  upon 
the  grant  of  power  by  any  language 
of  the  statute;  nor  is  any  limi- 
tation upon  the  power  granted  to 
be  reasonably  implied  from  the  lan- 
guage and  context  of  the  statute. 

The  statute  does  not  limit,  or  under- 
take to  limit,  either  expressly  or 
impliedly,  the  period  of  employment 
of  a teacher  to  the  single  and  particu- 
lar School  year  ir.  which  the  ‘contract 
of  employment  is  made  by  the  school 
district  board  of  directors." 


It  has  also  been  held  that  when  under  contract  a 
teacher  can  be  discharged  when  violating  the  rules  and 
regulations  of  the  school.  It  was  so  held  in  Strayhorn 
v.  Blodgett  Consol,  School  hist.  i*o.  35  of  Scott  County, 
06  3.  ft.  (2d)  374,  1.  c.  380,  where  the  court  said: 


"We  therefore  hold  that  in  a con- 
tract of  employment  between  a school 
board  and  a teacher,  that  the  rules 
and  regulatior  s are  a part  of  the 
contract,  where  the  teacher  has  been 
furnished  with  the  rules  and  regu- 
lations of  the  board,  or  bias  actual 
knowledge  of  such  rules." 


In  your  questions  you  do  not  refer  to  the  discharging 
of  teachers  who  are  under  contract,  but  only  refer  to  the 
re-employment,  or  the  making  of  new  contracts  with  teachers 
now  employed  by  the  Missouri  School  for  the  Blind. 


I 
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CONCLUSION 


In  ansv/er  to  your  first  question,  it  is  the  opinion 
of  this  department  that  the  board  of  Managers  may  use 
its  own  best  Judgment  in  selecting  teachers,  and  may 
refuse  to  re-employ  teachers  for  the  reason  that  Article 
25,  Chapter  72,  of  the  Revised  Statutes  of  Missouri, 
1959,  does  not  set  out  the  qualifications  required  of 
a teacher  employed  by  the  board  of  Managers  of  the  Mis- 
souri School  for  the  blind. 


In  answer  to  your  second  question,  it  is  the 
opinion  of  this  department  that  the  board  of  Managers 
may  use  its  own  judgment  in  refusing  to  re-employ  a 
teacher  beyond  the  period  of  the  original  cor tract. 

In  answer  to  your  third  question,  it  la  the  opinion 
of  this  department  that  it  is  not  necessary  for  the  board 
of  Managers  to  give  any  reasors  for  rot  employing,  or 
entering  into  a new  contract  with  an  Individual,  as  a 
teacher,  or  employee,  of  the  Missouri  ochool  for  the  blind. 


Respectfully  submitted 


APPROVED: 


...  . . i . 

Assistant  Attorney  General 


ROY  t'cKITTRICK 

Attorney  General  of  **•]  saouri 
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y 


Hon.  Lwlght  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 


Thia  department  is  In  rece.  pt  of  your  request  for 
an  official  opinion  which  reads  as  follows: 


"Amendment  to  Art.  IV,  Constitution 
of  Klssourl,  passed  by  vote  of  the 
people  Nov.  5,  1940,  known  as  ’ Non- 
i artisan  Court  Plan'  provides  for 
filing  with  me,  not  less  than  60 
days  prior  to  the  November  general 
election,  of  declarations  by  supreme 
Judges  or  appellate  judges  who  desire 
to  succeed  themselves.  I am  then  re- 
quired to  certify  their  names  to  the 
county  clerks,  and  a separate  ballot 
must  be  provided  by  means  of  which 
the  voters  express  themselves  on  the 
question  of  retaining  said  Judges. 

The  amendment  recites:  '....  and  the 
election  upon  tho  question  of  reten- 
tion of  such  Judge  in  office  shall  be 
conducted  and  the  votes  counted,  can- 
vassed, returned,  certified  and  pro- 
claimed by  such  public  officials  in 
such  manner  as  is  now  provided  by  the 
statutory  law  governing  voting  upon 
measures  proposed  by  the  Initiative." 


".  ay  I bo  favored,  please,  with  your 
opinion  on  the  following  problems, 
this  being  our  first  experience  with 
the  new  law: 
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Ml.  Jiloasaree  proposed  by  initiative 
In  the  past  have  been  advertised  In 
newspapers  and  placed  on  the  separate 
ballot  along  with  proposals  to  amend 
the  Constitution  submitted  by  vote  of 
the  General  Assembly.  It  is  required 
that  na'es  of  candidates  for  office 
be  advertised  In  newspapers.  The 
question.  Shall  there  be  a convention 
tc  revise  and  amend  the  Constitution, 
must  likewise  be  advertised  in  newspapers. 
(Sec.  11682RS"39;  Sec.  11677.)  I e it 
also  my  duty  tc  Include  in  such  advertise- 
ments the  question  of  the  retention  of 
supreme  and  appellate  judges'?  If  so,  may 
I have  your  sup  -ested  wording  and  heeding 
for  such  advertising 

"2.  To  avoid  waste  of  paper,  binding 
and  filing  space,  may  I prepare  returns 
to  thi3  office,  to  be  filled  out  by  County 
Clerks,  including  cn  one  return  sheet,  by 
precincts,  the  vote  for  and  against  each 
proposed  constitutional  amendment  and  init- 
iated law,  the  vote  for  and  against  the 
question,  Shall  therd  bo  a convention  to 
revise  and  amend  the  Constitution,  and  the 
vote  for  and  against  the  retention  of  the 
Judges  whoso  terms  expire  Dec.  31,  1942, 
vis:  Judge  Tipton,  Judge  Seedy  and  Judge 
Hays,  plus  any  circuit  judges  in  Jackson 
County  and  in  St.  Louis  City  whose  terms 
expire  at  the  end  of  this  year?  In  other 
words,  may  I have  cne  sheet  for  the  candi- 
dates* votes,  and  another  sheet  for  the 
returns  on  these  three  separate  ballots!' " 


1. 

TEE  QUEST I OK  .F  THE  RETENTION  OF  SUPREME  AND 
APPELLATE  JUDGES  SHOULD  BE  ADVERTISED. 

At  the  general  election  of  1940  the  people  of  Missouri 
amended  the  Constitution  by  adding  to  Article  VI  seven  new 
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sections  which  were  known  as  the  "court  plan."  This  plan 
provided  that  a judge  cf  the  Supreme  Court  of  Missouri  and 
a judge  of  the  Appellate  Courts  cf  Missouri  at  the  expira- 
tion of  his  term  could  submit  his  name  to  the  voters  of 
Missouri  and  they  would  vote  whether  or  not  he  would  be 
retained  in  office.  Section  3 cf  this  amendment  provided 
that : 


» the  judicial  ballots  required 
by  this  section  shall  be  prepared, 
printed,  published  and  distributed, 
and  the  election  upcn  the  question  of 
retention  of  such  judge  in  office 
shall  be  conducted  and  the  votes 
counted,  canvassed,  returned,  certi- 
fied and  proclaimed  by  such  public 
officials  in  such  manner  as  is  now 
provided  by  the  statutory  law  govern- 
ing voting  upcn  measures  proposed  by 
the  initiative." 


Section  11676,  iv.  S.  Jao.  1S39,  provides  as  follows: 


"sVhenever  a r oposed  constitutional 
amendment  or  other  question  is  to  be 
submitted  to  the  people  of  the  state 
for  popular  vote,  the  secretary  of 
state  shall  duly,  and  not  less  than 
twenty  jays  before  the  election,  cer- 
tify the  sane  to  the  clerk  of  each 
county  court  of  the  state,  and  the 
clerk  of  each  county  court  shall  In- 
clude the  same  in  the  publication 
provided  in  section  11542." 


While  Section  11676,  supra,  is  incorporated  In  Article 
IX  which  deals  with  constitutional  amendments,  still  a re- 
search of  the  history  cf  this  section  discloses  that  when 
it  was  passed  in  1889  it  was  included  In  the  general  election 
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laws  and,  therefore,  must  be  taken  in  its  plain  meaning 
as  to  apply  to  a constitutional  amendment  or  "other  question 
to  be  submitted  to  the  people  of  Missouri  for  a public  vote. 
Vie  believe  it  is  obvious  that  a vote  upon  an  initiative  peti 
tlon  Is  included  within  this  phrase.  Under  Section  3 of  the 
constitutional  provision  quoted  above,  the  ballot,  on  the 
question  of  whether  a judge  should  be  retained  in  office  or 
not,  is  governed  by  the  same  law  relating  to  measures  pro- 
posed by  the  initiative. 

Section  11542,  h.  S.  Mo.  1939,  referred  to  in  Section 
11676,  supra,  provides  as  follows: 


"At  least  seven  days  before  an  elec- 
tion to  fill  any  public  office,  the 
clerk  of  the  county  court  of  each 
county  shall  cause  to  be  published 
in  two  newspapers  representing  each 
of  the  two  major  political  parties, 
if  such  there  be,  and  if  net,  then 
in  two  newspapers,  or  if  there  be 
only  one  newspaper  published  within 
the  county  then  in  such  newspaper, 
the  nominations  to  office  certified 
to  him  by  the  secretary  of  state,  and 
also  those  filed  In  his  office.  He 
shall  mane  two  such  publications  in 
each  of  such  newspapers  before  the 
election,  one  of  which  publications 
in  each  newspaper  shall  be  upon  the 
last  day  upon  which  such  newspaper  is 
issued  before  the  election:  l rovlded, 
that  no  higher  rates  shall  be  paid 
per  Inch,  than  is  provided  by  section 
14966,  chapter  119,  h.  5.  1939,  as 
amended . " 


*‘e  ere,  therefore,  cf  the  opinion,  in  view  of  the 
above  authorities,  that  the  names  of  those  Judges  who  are 
to  be  voted  on  in  the  general  election  as  to  whether  they 
shall  be  retained  in  office  or  not,  should  be  published  in 
these  newspapers  designated  in  Section  11542,  a.  5.  Mo.  1939 
along  with  the  other  candidates  and  propositions. 
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2. 

ELECTION  RETURNS  ON  THE  GENERAL  VOTE, 
CONSTITUTIONAL  A^EI.'DalENTS  AND  CONVEN- 
TION, INITIATIVE  VjTE,  AND  : ETENTIOM 
CF  JUDGES  SHOULD  BE  SEPARATE. 

Sections  11609  to  11615,  R.  S.  Vo.  1039,  provide  In 
substance  for  the  returning  Of  the  poll  books  by  the  Judges 
and  clerks  of  the  election  to  the  county  cierk  and  the 
casting  up  of  the  votes  by  the  county  clerk  and  two  Justices 
of  the  peaco  sitting  aa  a canvassing  board. 

Section  11631,  R.  S.  No.  1939,  provides  as  follows: 

"The  election  on  such  proposed  con- 
stitutional convention,  on  the  adoption 
of  a new  constitution,  or  on  any  con- 
stitutional amendment  or  amendments, 
shall  be  conducted  and  the  returns  made 
thereof  to  the  several  county  clerks, 
and  shall  by  them  be  certified  to  the 
secretary  of  state,  as  provided  by  law 
In  cases  of  the  election  cf  state 
officers . " 


Lection  12293,  K.  S.  fCo.  1S39,  which  deals  with  the 
returns  of  the  vote  cast  upon  Initiative  questions,  which 
law  governs  the  procedure  to  be  followed  in  dealing  with 
votes  cast  for  the  retention  of  Judges,  is  somewhat  different. 
This  section'^prcvides  as  follows: 


"The  votes  on  measures  and  questions 
shall  be  counted,  canvassed  and  returned 
by  the  regular  boards  of  Judges,  clerks 
and  officers  as  votes  for  candidates  are 
counted,  canvassed  and  returned,  and  the 
abstract  made  by  the  several  county 
clerks  of  votes  on  measures  shall  be  re- 
turned to  the  secretary  of  state  on  sep- 
arate abstract  sheets,  in  the  manner 
provided  for  abstract  cf  votes  for  state 
and  county  officers.  It  shall  be  the 
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duty  of  the  secretary  of  state,  in 
the  presence  of  the  governor,  to 
proceed  within  thirty  days  after 
the  election,  and  sooner  if  the 
returns  be  all  rece'ved,  to  canvass 
the  votes  given  for  each  measure; 
and  the  governor  shall  forthwith 
issue  his  proclamation,  giving  the 
whole  number  of  votes  cast  in  the 
state  for  and  against  each  measure 
and  question,  and  declaring  such 
measures  as  are  approved  by  majority 
of  those  voting  thereon  to  be  in  full 
force  and  effect  as  the  law  of  the 
state  cf  Missouri  from  the  date  of 
said  proclamation:  provided,  that 
if  two  or  mere  measures  shall  be  ap- 
proved at  said  election  which  are 
known  to  conflict  with  each  other 
or  to  contain  conflicting  provisions, 
he  shall  also  proclaim  which  is  para- 
mount in  accordance  with  the  provis- 
ions of  section  12292." 

(Underlining  ours.) 


In  29  C.  J.  S.  page  332,  it  la  said: 


"The  form  of  the  statement  of  the 
result  is  prescribed  by  statute. 

"As  a rule,  where  an  election  has  been 
honestly  conducted,  mere  irregularities 
in  the  return  will  not  necessarily  be 
sufficient  ground  for  rejecting  it, 
statutes  regulating  the  character  cf 
the  return  being  regarded  as  directory 
and  not  mandatory.  However,  material 
irregularities  such,  for  instance,  as 
failure  to  state  the  offices  for  which 
votes  have  been  cost  for  candidates, 

* * * * ••  •»>..  a » will  require  re- 
jection of  the  returns." 
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Therefore,  we  believe  that  while  the  returns  of  the 
result  of  the  vote  on  the  constitutional  amendments  and 
the  constitutional  convention  nay  be  included  In  one  return, 
still,  since  ^action  12293,  supra,  provides  that  such  abstract 
of  the  vote  shall  be  separate,  we  believe  t'uat  the  returns  cf 
the  vote  on  the  initiative  questions  and  the  question  of 
whether  the  appellate  Judges  shall  be  retained  in  office 
should  be  separate. 


Respectfully  submitted. 


ARTHUR  O'KKEFE 

Assistant  Attorney -General 


APPROVED: 


R-Y  rcKITTRIc.. 

At t orney -General 


AG’KlCP 


P INTIFG*  (1)  Commission  may  adopt  rule  of  Supremo  Court  as  to 
briefs,  where  statute  and  rule  do  not  conflict; 

(2)  may  take  bid  on  statutory  basis  of  sms,  toxins 
or  quire  on  composition  and  preaswork  according  to 
method  employed  and  job  to  be  done; 

(o)  may  require  contractor  to  obtain  receipt  from 
department  which  receives  printing; 

(4)  on  binding,  Commission  may  cover  price  on 
press  numbering  and  perforating  by  percentage  dis- 
count from  hand  schedules. 


April  30,  1942 


Honorable  Dwight  H,  Crown 
Chairman 

Stuto  Printing  Commission 
Jefferson  City,  .Missouri 


Dear  oir: 


By  your  letters  of  April  24  and  25,  1942,  you  have 
submitted  the  proposed  specifications  relative  to  tine 
state  printing  and  binding  contracts.  In  connection  with 
these  specifications  you  call  our  attention  to  cortuln 
matters  therein,  requesting  our  opinion  on  the  authority 
of  the  Commission  to  make  such  requirements.  We  shall  set 
out  hereafter  what  we  consider  necessary  fer  an  under- 
standing of  the  question  presented. 


fho  printing  contract. 


I. 

In  Class  Tuc  printing  it  appeal's  the  specifications 
for  bids  re  uire  that: 


"All  printing  In  class  2 shall  be  exe- 
cuted in  small  pica  type  in  pages  to 
contain  as  nearly  as  practical  2,000 
oils  to  the  page,  six  6 inches  x 9 
inches,  without  any  unnecessary  loads, 
blanks  or  broken  lines  or  pages, 

"^ccptlon:  — attire  Supreme  Court 
bri efs , s t at oment s and  abstracts  shall 
be  produced  In  co  formity  with  the  rules 
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and  regulations  established  by  the 
court. 

’’The  rule  and  figure  work,  head  notes 
and  indexes  printed  in  the  laws, 
journals  and  all  other  printing  in  book 
form  shall  be  in  Brevier  type*" 


You  have  directed  our  attention  to  tile  ’’Lxceptlou" 
above  attached  advising  that  it  is  new  natter  upon  wliich 
you  desire  our  opinion. 

Section  14980,  R.  S.  Missouri,  1939,  is  almost  identical 
with  tiie  above  specification,  except,  of  course,  as  to  the 
’’i^xception."  That  section  provides: 


"xhe  laws,  journals  and  all  other 
matters  specified  in  the  second  class 
shall  be  executed  in  small  pica  type, 
in  pages  to  contain  two  thousand  ens, 
without  any  unnecessary  leads,  blanks 
or  broken  lines  or  pages." 


Section  14982,  R.  S.  Missouri,  1939,  makes  the 
identical  requirement  as  to  brevier  type  as  does  this 
specification. 

The  Supremo  Court  of  Missouri  has  tills  rule: 


"Briefs  and  abstracts  filod  in  the 
Supremo  Court  shall  be  nine  and  three- 
fourths  inches  in  length  and  six  and 
one-half  inches  in  v;idth.  Must  be 
printed  in  10  or  11-polnt  leaded  type, 
the  printed  matter,  3 5/8  inches; 
pages  numbered  und  matter  properly 
indexod." 
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Comparison  of  the  specification  with  the  statutes  dis- 
closes that  they  are  essentially  the  same  except  the  specifi- 
cation fixed  the  page  sizes,  wtlillo  the  statute  nakos  no 
mention  of  the  page  sizes. 

Comparison  of  tho  statute  with  the  rule  of  the 
Supreme  Court  discloses  no  insurmountable  conflict.  The 
statute  calls  for  3mall  pica  type  and  nothing  more.  The 
rule  calls  for  10  or  11-point  leaded  type,  baall  pica 
and  11-polnt  type  are  the  same,  therefore,  the  court  rule 
may  be  obeyed  with  no  contravention  of  the  statute. 

The  designation  of  the  rule  as  to  "leaded  type"  has 
nothing  to  do  with  tho  letter  sizes  and  the  statute  only 
treats  with  letter  sizes  using  the  designation,  "small 
pica".  The  court  rule  permits  use  of  that  size  type,  thus, 
there  is  no  conflict.  In  this  situation  the  question  of 
what  would  be  the  i*ule  in  the  event  the  court  rule  com- 
pelled use  of  something  other  than  small  pica  is  not  pre- 
sented and  we  shall  not  undertake  to  discuss  such  a situa- 
tion. 

It  Is,  therefore,  our  opinion  that  the  "Exception" 
inserted  Into  the  specification  Is  proper  for  the  reason 
that  adoption  of  the  supreme  Court  rule  as  to  page  sizes, 
leaded  typo  and  length  of  the  printed  line,  where  the  rule 
permits  use  of  the  type  size  demanded  by  statute,  is  solely 
a matter  addressed  to  the  discretion  of  the  uammission. 


II. 

% 

Our  attention  is  directed  to  a part  of  "Instruction 
2"  of  the  printing  specification,  ■‘■‘hat  part  is  a3  follows: 


"If  separate  prices  per  quire  are 
quoted  for  printing  envelopes,  envelope 
sizes  should  be  specified." 


This  instruction  clearly  contemplates  that  there  be  a 
bid  on  envelopes  apart  from  other  composition  and  presswork 
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printing,  and  consequently,  raises  tlie  question  of  whether 
the  Commission  may  break  down  composition  and  presswork 
Into  various  classes  or  kinds  and  receive  bids  and  lot  its 
contract  on  such  separate  classes. 

Section  14977,  R.  S.  Missouri,  1939,  provides,  in 

parts 


* * said  contracts  shall  distinctly 

and  specifically  at; tc  the  price  per 
tho  sand  ens  for  the  composition  of  all 
matter  and  embraced  in  the  tlireo  classes 
of  printing,  the  price  per  token  for 
all  presswork  embraced  in  the  socond 
class,  and  the  price  por  quire  for  the 
presswork  contained  in  the  first  and 
third  classes  * #: 


This  statute  requires  tho  contract  price  on  composi- 
tion to  be  basod  on  the  one  thousand  ens,  and,  on  presswork 
It  is  to  be  basod  on  the  token  or  quire,  but  there  is 
no  tiling  in  the  above  language  that  requires  everything  to 
be  lumped  in  one  figure,  ne  cannot  conceive  a construction 
that  demands  the  bid  and  contract  to  be  Mall  composition 
per  1000  ems  ^O.OO"  und*all  presswork,  per  (token)  quire 
^0.00,”  when  there  may  be  dozens  of  methods  and  kinds  of 
composition  and  presswork,  some  more  and  sone  less  Expen- 
sive than  the  ordinary  type  setting  and  printing  therefrom. 
We  think  that  all  the  statute  compels  is  that  the  price  be 
distinctly  and  specifically  stated  on  all  such  items  that 
constitute  composition  and  presswork.  There  are  three 
ordinary  kinds  of  composition,  hand,  linotype  and  monotype, 
and  if  the  bid  and  contract  placed  a different  price  per 
thousand  ems  on  each  type  of  composition,  according  to  the 
job  being  done,  we  think  the  terms  of  the  statute  are  net. 
For  example,  it  might  be  provided  in  the  bid  and  contract 
about  as  follows: 


Composition:  Lino typo  method. 


On  Journals  per  thousand  oms  ,)0.00 
On  Laws  per  thousand  oias  0.00 
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On  pamphlets  per  thousand  ens  ^0.00 
On  briefs  per  thousand  ems  G.00 
On  stationery  per  thousand  ems  0.00 
On  envelopes  per  thousand  ems  0#00 


Or  the  3ar.ie  thing  might  be  done,  based  on  hand  or 
monotype  composition,  or  all  three  methods,  until  all 
methods  of  composition  had  been  named  and  a specific  price 
made  for  each  method  of  composition  on  each  item  of  com- 
position work  comprehended  in  the  three  classes.  If  tills 
is  done,  would  not  the  id  and  contract  distinctly  and 
specifically  be  stating  the  price  for  all  composition  on 
the  on©  thousand  ens  basic?  V/e  clearly  think  it  would,  and 
that  is  all  that  the  statute  requires# 

The  above  would  also  apply  to  the  presswork,  so  that, 
if  the  Commission  desiro3,  it  may  take  bids  for  prewswork 
on  the  same  theory.  That  is,  according  to  the  press  method 
used  and  nature  of  the  Job,  such  as  envelopes  or  any  other 
items,  as  a separate  item  apart  from  other  press  methods 
and  items  of  presswork# 


III. 


Out  attention  is  directed  to  Instruction  No.  8, 
which  Is  as  follows: 


”8.  The  contractor  for  any  class  of 
printing  shall  deliver  to  the  Commis- 
sioners of  Public  Printing  v/ith  his 
bill  for  printing,  a copy  of  each  docu- 
ment or  other  matter  charged  for  in  his 
bill,  and  a receipt  or  receipts  for  the 
item  or  items  cover c<T7  slgne  or  for 
iho  oITicer,  department,  poUrd,  commis- 
sion, Institution,  bureau  or  agency  oi1 
olio  ::t'ato.  'Hie  Hill  shall  s .ow  the 
printing  requisition  number  of  each  job 
and  shall  itemize  each  operation  and 
charge  therefor#" 
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You  particularly  call  cut  attention  to  the  underlined 
portion,  of  this  instruction,  stating  that  it  ie  new  natter 
ond  that,  This  practice  has  been  in  direct  Tor  many  years* 

We  think  tliis  requirement  is  clearly  v.ithin  the  power 
of  the  Cor.niiisslon*  uoction  14992,  it.  S*  Missouri,  1939, 
provides: 


">v  o ft  sliall  bo  the  duty  oi'  the 
Commissioners  to  see  tiiat  tho  full 
number  of  copios  of  each  job  is  re- 
ceived iron:  the  printer  and  delivered 
to  the  proper  department  %•  * *•" 


The  rocoipt,  wiiich  is  required  under  tiie  above  in- 
struction,  will  properly  aid  the  donii salon  in  performing 
their  duty  of  "Booing"  that  tho  full  number  of  copies  ure 
delivered  to  tiio  proper  department,  Under  the  general 
rule  tiiat  a governmental  agency  has,  by  iupllcution,  all 
power  necessary  to  render  effective  its  express  powers  and 
duties  this  requirement  of  a receipt  is  reasonable  and 
proper. 


Tho  binding  contract « 


The  particular  specifications  to  w:iich  our  attention 
io  called  arc  as  follows: 


ilLad.-C, 


irui  amuse 

C ■:ah.’iU..7rs.  nib uTC  . 
VJtCh  ..ii  -liJ  CA:h.S 


..ui.Lhh 


yuote  price  per  U numbers,  hand  nun  ©ring, 
In  quantities  of  1 to  5M,  6 to  10  M.  11 
to  : ,26  to  50  M,  51  to  10)0  M,  101  to 

250  ::  ond  over  250  K» 

..hen  it  cun  be  used  and  Is  specified,  oross 
numbering  ohaTl  so  used.  The  bidder  shall 
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bid  covering  press  numbering  by  per- 
centage discount  from  abo ve  hand  number- 
ing sene  ctule. 


PERFORATING  - (Round  Holes) 

Sizes:  12x12,  17x17,  22x22  and  28x28 
inches,  with  1,  2,  5,  4 and  5 
perforations,  one  v; ay. 

In  quantities  of  250,  500,  750,  1 M,  2 to 
5 M and  price  per  U over  5 U* 

Additional  for  struck-in  perforations, 
then  It  caii  be  used  and  la  specified,  press 
perforating  shall  l c U30c[7  'Hie  bidder  shall 
Did  covering  press  pcriWatly  by  percentage 
discount  from  above  hand  perforating  schedule. 


The  particular  additions  here  appears  underlined  in 
the  above. 

Section  14906,  R,  S,  Missouri,  1939,  is  very  liberal 
respecting  the  binding  contract.  It  provides: 


"The  commissioners  of  printing  shall 
provide  for  the  necessary  binding  for 
the  state  in  such  manner  as  they  deem 
besfc,  and  upon  such  terms  as  shall  bo 
most  advantageous  to  the  stc.te,  c-  * 


Under  this  blanket  grant  of  authority  the  consols sion 
may  adopt  this  discount  system  or  any  other  method  of  fix- 
ing the  price  on  binding,  that,  in  their  jud^nent,  is  most 
advantageous, to  the  State, 


APPROVED: 


Respectfully  submitted. 


LAWRLHCK  L.  BRADLEY 

ROY  McKITTRICK  Assistant  Attorney-General 

Attorney-General 

LLB/rv 


Personal  at  t-.e  of  non-r^sldani  ^.icedcnt  may  be 

administered  by  tbe  Probate  jcuit  in  which  the 
estate  is  settled. 

Probate  Courts  not  required  tr  turn  over  to  domi- 
ciliary administrator  the  personal  estate  of  a 
non-resident  decedent,  after  the  payment  of  all 
debts,  if,  under  the  circumstances,  such  distri- 
bution may  be  best  accompli shed  by  administration  in 
Jhne  15,  TJSZ  ^ _e^ 


X 

Honorable  William  H.  Bruder 
Probate  Judge,  Jasper  County 
Carthage,  Missouri 

Dear  Judge  Bruder : 

This  Is  to  acknowledge  your  letter  of  recent  date 
requesting  an  opinion  from  this  department,  relative  to 
estates  of  non-resident  decedents.  Your  request  reads  as 
follows  t 


FILE 


ad:  .INI  STEA'fTCTT : 
P .OB AT-  COURTS: 


"I  would  like  an  opinion  on  the  following 
propositions  which  have  come  up  in  my  Court. 

"First:  whether  or  not  it  is  mandatory  for 
an  ancillary  administrator  to  return  all 
funds  after  the  payment  of  Missouri  credi- 
tors, administration  expenses,  and  inheri- 

Itance  tax  to  the  domiciliary  administrator 
of  another  state  for  distribution  to  the 
heirs  and  legatees  even  though  some  are 
residents  of  this  state.  Or,  whether  the 
funds  may  be  distributed  direot  from  this 
Court* 

Second;  If  the  funds  may  be  distributed 
from  fchi s Court,  whether  or  not  funds  of 
the  estate  In  the  hands  of  the  Adminis- 
trator of  the  domiciliary  administration 
may  be  taken  into  account  and  Missouri 
beneficiaries  paid  on  the  basis  of  the 
funds  in  this  state  plus  funds  in  the 
hands  of  the  domiciliary  administrator. 
Third:  Is  it  mandatory  that  funds  always 
be  returned  to  the  Court  having  domiciliary 
Jurisdiction  in  another  state  aft.r  payment 
of  creditors  and  Missouri  expenses. 

"Your  opinion  on  the  above  propositions  would 
be  greatly  appreciated  at  your  earliest  con- 
venience." 
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The  answer  to  your  inquiries  depends  upon  a consider- 
ation of  Sections  253  and  254  of  R.  S.  Mo.,  1939.  In  this 
respect,  it  is  as  umed  from  your  questions  that  there  is  only 
personal  property  involved.  Hence,  our  opinion  will  be  based 
upon  that  premise. 

Section  253  of  R.  S.  Mo.,  1939  reads  as  follows: 

"'When  administration  shall  be  taken  in  this 
state  on  the  estate  of  any  person,  who  at 
the  time  of  his  decease  was  an  inhabitant 
of  any  other  state  or  country,  his  real  estate 
found  here,  after  the  payment  of  his  debts, 
shall  be  disposed  of  according  to  his  last 
will,  if  he  left  any,  duly  executed  according 
to  the  laws  of  tills  state,  and  his  personal 
estate  according  to  his  last  will,  if  he  left 
any,  duly  executed  according  to  the  laws  of 
his  domicile;  and  if  there  should  be  no  such 
will,  his  real  estate  shall  descend  accord- 
ing to  the  laws  of  this  state,  and  his  per- 
sonal estate  shall  be  distributed  and  dis- 
posed of  according  to  the  laws  of  the  state 
or  country  of  which  he  was  an  inhabitant." 

Section  254  of  R.  S.  Mo.,  1939  reads  as  follows: 

"Upon  the  final  settlement  of  such  an  estate, 
and  after  the  payment  of  all  debts  for  whioh 
the  same  is  liable  in  this  state,  the  residue 
of  the  personal  estate,  if  any,  may  be  dis- 
tributed and  disposed  of  in  the  manner  afore- 
said, by  the  court  in  which  the  estate  is 
settled;  or  it  may  be  transmitted  to  the  exe- 
cutor or  administrator,  if  there  bo  any  in 
the  state  or  country  where  the  deceased  had 
hi 8 domicile,  as  the  court,  under  the  circum- 
stances, shall  think  best." 

It  is  apparent  to  us  from  a consideration  of  these 
statutes,  that  the  personal  property  of  a non-resident  who 
has  left  no  will  shall  be  administered  in  accordance  with 
the  laws  "oF  the  state  of  which  the  non-rosident  was  an  in- 
habitant* In  the  event  of  a will  of  a non-resident,  duly 
executed  under  the  laws  of  "£he  state  of  which  he  was  an  in- 
habitant, the  personal  property  shall  be  distributed  in  accord- 
ance with  the  will*  This>  of  course,  follows  after  the  payment 
of  all  debts  for  whioh  the  property  may  be  chargeable  in  this 
state* 
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Distribution  of  personal  estate  of  a non-resident 
may  be  administered  by  the  court  in  vhich  the  estate  is 
settled  or  transmitted  to  the  foreign  executor  or  admini- 
strator, if  any  there  be.  It  should  be  observed  in  this 
respect,  however,  that  the  statute  invests  in  the  court 
a discretion.  Hence,  if  the  court  believes,  under  the  cir- 
cumstances involved  in  the  particular  case,  that  administration 
of  the  personal  estate  of  a non-resident  may  be  best  admini- 
stered in  this  state,  the  court  may  exercise  its  discretion. 
This  is  a matter  entirely  for  the  decision  of  the  court. 

Our  views  in  the  above  respects  are  fortified  by  a 

consideration  of  cases  which  have  considered  these  statutes. 

In  this  respect  your  attention  is  directed  to  the  very  early 

case  of  Naylcr  's  Administrator  v.  Moffat t,  29  Mo.  126.  In 

that  case  the  court  said  at  puje  l2d* 


n * * * If  the  plaintiff  is  an  administrator 
regularly  appointed,  as  the  demurrer  admits, 
then  his  right  to  all  the  personal  property 
of  the  deceased  found  here  is  unquestionable; 
and  of  course  his  right  to  sue  is  exclusive 
of  the  foreign  executor,  distributees,  and 
of  all  others  whomsoever.  The  grant  of  admini- 
stration to  plaintiff  vesta  in  him  the  legal 
title  to  the  property;  and  he  is  to  all  Intents 
and  purposes  the  legal  owner,  although  he  is 
so  in  the  character  ef  trustee.  The  letters 
off  the  foreign  executor  have  no  extra  terri- 
torial fofc^  and  give  him  no  title  to  property 
of  the  testator  in  this  state;  and  he  could 
not  bring  or  maintain  an  action  in  his  offi- 
cial capacity  in  this  state  to  recover  it. 

His  title  does  not  extend  beyond  the  limits 
of  the  state  of  the  testator's  domicil,  and 
the  movable  property  therein.  (Sto.  Conf. 
of  Laws,  Section  512.)  Whatever  right  he  as 
executor  may  acquire  to  the  property  in  ques- 
tion Is  by  virtue  of  our  own  law.  So  that 
as  a question  of  law  arising  upon  the  facts 
averred  In  the  petition,  there  can  be  no  doubt 
of  the  plaintiff  s right  of  action  to  recover 
the  property  in  question,  irrespective  of  the 
state  of  the  primary  examination  in  Virginia, 
whether  it  is  closed  or  not.  The  administration 
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here  la  ancillary  to  that  In  the  state  of 
Virginia,  and  the  right3  of  heira  and  lega- 
tees are  as  effectually  secured  under  it  as 
under  the  primary  administration  there*  If 
there  are  no  debts,  the  property  will  be  dis- 
posed of  according  to  the  will  of  the  testator, 
or  it  may  be  transmitted  to  the  executor  in 
Virginia *B 


Attention  is  also  directed  to  the  case  of  McPherson's 
Administrator  v*  McPherson,  70  Mo*  App*  330*  In  that  case, 
the  court,  in  speaking  of  the  statute  here  under  consideration, 
said  at  page  336: 


" * * * The  statutes  in  question  were  made 
for  the  purpose  of  authorizing  administration 
upon  the  property  and  effects  of  nonresidents 
which  at  the  time  of  their  decease  were  found 
in  this  state*  These  statutes  do  not  relate 
to  property  and  effects  not  wltnTn  fcHe  juris- 
diction or  o\u  courts*  Iney  Iso contemplate 
that  tlao  administration  had  here  shall  be  an- 
cillary to  one  had  at  the  domicile  of  the  non- 
resident* Hence  they  provide  for  the  trans- 
mission to  the  primary  administration  of  the 
residue  of  the  personal  estate  left  after  the 
winding  up  of  the  auxiliary  administration 
conducted  in  Missouri •"  (Under-scoring  ours*) 


Your  attention  is  particularly  directed  to  the  under- 
lined portion  of  the  quotation  of  the  court  in  the  above  styled 
case,  with  respect  to  property  or  effects  not  within  the  Juris- 
diction of  the  courts  of  this  state* 


CONCLUSION • 


In  view  of  the  above,  it  is  the  opinion  of  this  depart- 
ment that  it  isn't  mandatory  for  an  anoillary  administrator  to 
pay  over  to  a domiciliary  administrator  the  proceeds  of  the  per 
sonal  estate  of  a non-resident  decedent,  unless  required  so  to 
do  by  the  Probate  Court* 


Honorable  V 1111am  H.  3ruder 


-5 


June  3,  1942 


(1)  Probate  Courts  are  without  authority  cr  control 
over  the  personal  property  or  effects  not  within  the  Juris- 
diction of  thi*  state.  In  ether  words,  if  an  ancillary  ad- 
ministrator haa  a thousand  dollars  ($1,000.00)  in  his  hands 
to  be  distributed  and  the  domiciliary  administrator  has  one 
thousand  dollars  (, ,1,000.00)  in  his  hands  to  be  distributed, 
in  making  such  distribution,  under  the  laws  of  this  state, 
the  Probate  Court,  shall  not  consider  the  amount  which  the 
domiciliary  administrator  has  under  his  possession  and  con- 
trol, as  that  property  passes  by  force  and  effect  of  the  laws 
of  the  estate  of  the  non-resident  decedent  of  which  he  is  an 
inhabitant. 

(2  ) If  in  the  opinion  of  the  Probate  Court,  it  is  be- 
lieved best  that  the  personal  estate  of  a non-resident  decedent 
be  distributed  in  this  state  to  persons  lawfully  entitled  there- 
to, such  may  be  done.  In  other  words,  it  is  not  mandatory  that 
the  personal  estate  of  a non-resident  decedent,  after  the  pay- 
ment of  all  debts  for  whion  the  personal  estate  may  be  liable 
to  turn  over  to  the  domiciliary  administrator  the  personal 
estate  of  such  non-resident  decedent. 


Respectfully  submitted 


RUS  ELL  C . STQN  i 

Assistant  Attorney  General 


AP  ROVED I 


nOY  MeKl'M’RlflK  ' ’ 
Attorney  General 


RCSsww 


ELECTIONS : 

PRIMARY:  It  is  not  necessary  to  print  names  of  minor 

party  candidates  on  primary  election  poll 
books,  tally  books  and  other  supplies:  Minor 
parties  having  failed  to  cast  more  than  5$  of 
votes  at  last  election  for  Governor. 


June  80 ,1942 


Hon*  Dwight 
Seoretar;  f tate 
State  of  isreur  ’ 
Jefferson  Jit:  , 1 lssouri 


File  No 


Deal  >.  I ren  : 


This  if  to  acknowledge  receipt  of  y >ur 
letter  of  Juno  17,  194.1,  containing 
fluent  which  is  as  ’ollows: 

"Ir  he  c t i he.  r jt  t .a  t e ractloe 
for  this  De  rt  cnt.  to  :oxtify  c ndidates 
of  t art ies  1 Cou 

, 

before  ti  o ri  • ry,  Ir.  accord  nee  ■ ith 

. . . . , . . 

"In  viev;  of  the  amendments  to  the  election 
lav.T  passed  t tie  1C41  session  of  the  Gen- 
eral sr  fcly,  rohlbitih  i ■ ce  itterr 
from  rilling  vacancies  except  when  i\  al 
Vacanoins  ro  c lined  by  doet!:  or  resighi  - 
tion,  I certified  four  ninor  '‘arty  candi- 
dates to  t o County  Jle:  !rs  and  i-oardn  of 
3i  i I s h,  o 

utt  :c*  ’ . 

In 

Inr- ;ires : 

’Cur  u : e r.t  ' 1:  j , a er 

■ction  115.ll,  neither  of  these  pur- 
*<  ties  (Socialist,  and  t rohibitionl 
will  be  on  the  ; ri  cry  ballot,  and 
ir  that  c.  ce  no  rrovinion  need  be 
no da  for  these  oar ties  in  the  poll 
books,  tally  books,  and  other  sup- 
plies for  the  primary  election  nd. 
ve  to  e proceeding  on  that  basi2*  If 
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v,e  are  in  error,  will  y.  u lease 
t le  sail  ;ter*  (1-. 

• Hendrick)  on  t.'.e  tele  ! one,  on 
recei  t of  t!  1;  letter  •* 

"Neither  the  socialist  nor  the  frobiticn 
party  c st  as  .auc!  cc  5,  of  ti  a votes  in 

It  is  ay  understanding  that 
these  _•  trties  ore  r.  it  to  o "ta:  o'  ^rimary 
ballot  uni  ce  _ ore  than  ore  c ndidates 
filer  for  an  office  in  such  party, 
one  candidate  lias  filed  for  state  offices 
which  P i 1 €*  in  this  office,  hut  I do  not 
know  whether  more  tan  one  c ndid  to  of 
such  parties  uac  file;  for  office?  which 
file  i the  loc  1 County  Clerk's  office  or 
Board  ion  Commissioners, 

"1-ay  I he  favored  with  ;/  ,ur  opinion  as  to 
necessity  of  Including  these  inur  parties 
on  primiy  election  poll  books,  tally  books 
and  other  sup  ;lios?" 

..a  also  acknowledge  receipt  of  a copy  of 
the  certification  of  files  by  candid;  tes,  which  on 
pac-e  ei  ; t ( ) cor.tai  s tie  f ollov  in  : 

"LoCLtLi  ' o l j.:,  . . c.  i vatic:: 


Lor  ot... cc  -Cxi.-t.  lent  . 11c  c:  cols: 

Doris  bausefc  Proisler,  ...  Longfellow 
Llvd.,  ot.  Louis* 
i-'or  nc  >resentatlve  in  Con..  Tt-so: 

5th  District:  . * f.  Kinok,  5514  Brook- 
lyn, i ansa s City* 


Hon 
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..:xi:i2i.Twi  z :z).s>  tsg  for  . 0. 1:  nor' 


For  '3  ~rv sent  t.iv-;  jr.  Gen ~rers: 

9th  District:  21  er  korrov , Dot.  384, 

Troy. 

For  ->tate  Senator: 

10 ; h district:  0.  Co-  on,  911  . -sh, 

Columbia." 

, - . Mo*,  1939,  ptrovides 
that  ballots  shall  not  be  )ri;.ted  for  noiainjation  ur>- 
on  the  party  ticket  where,  in  i-he  last  'receding 
election,  the  irtp  0 iled  to  cast  as  much  as  five 
percent  (5,3 ) of  the  total  vote  cast  for  Governor  and 
•when  there  is  not  lore  than  one  >ers  :u  filed  as  a 
candidate  for  -miy  office  on  said  tick  t nd,  where  a 
petition  signed  by  at  least  ten  percent  (lOJO)  of  the 
voters  vo tin,  in  the  county  hav^Tiled  a petition  ask- 
for  a ballot*  That  sect!  n is  as  follows: 

"Yftienever  any  person  shall  have  filed  as  a ’ 
candidate  for  nomination  uoon  a p. rty  ticket 
which,  at  the  1 st  receding  election  for 
Governor,  shall  ave  c st  less  than  5 per 
cent  of  the  total  vote  cast  for  Governor  in 
such  election,  and  when  not  more  than  one 
nerson  shall  have  filed  as  a c ndidate  for 
any  office  on  such  party  ticket,  no  ballot 
shall  be  printed  for  the  primary  election  us 
herein  provided  unless  unon  netition  of  at 
least  10  «er  cent  of  the  voters  voting  in 
the  county  at  said  receding  election  for 
Governor.  -hen  no  1*  Hots  are  nri  ted  as 
hereinbefore  provi&oc , the  c ndi  tes  filing, 
declarations  and  who  are  unorposod  s’- all  be 
certified,  as  by  this  chapter  nrovided,  as 
the  nominees  of  such  party  c ;sting  le  s 
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/ate  u.  t .u  state.'’ 

.ccor.' la._  to  ho  official  returns  lr  the 
last  election  for  Governor,  the  total  vote  was 
, L,  . t 

1,55L'.,  b<  L tie  lose  than  IjS, 

The  Prohibit  I • rty  id  not  h vo  a oundi  • . .c- 

cording  to  the  oe i tif  ication  set  out  above  there  is 
not  nore  t!  au  ono  c ndidale  for  any  office  of  either 
of  these  ai ties.  , * t 

a -jetitii  r : , ; ...jNhdm  1 by  < or  u;n  ten  'er- 

cent  (10.  ) of  the  vot  rc  ir  the  la£  t ubernntorial 
dec  . . ..  be  seen  that  the  candidates 

of  the  ioci  list  nd  , oh i bit ion  a rties  are  not  en- 
titled to  1 ve  a printed  V allot  at  t.  Ti’iaiy  elec- 
tion. 


It  then  Is comes  a questi  n of  whether  or 
not  these  minor  a.  ties  should  be:  include*’  OT'  the  pri 
nary  elect.’  on  oil  , ooks  and  oth4r  sup- 
plies. Section  111315,  . . , t 

the  challen  er  at  an  doction  shall  Lave  the  duty  of 
challenging  any  *ersou  who  attempts  to  vote  a ticket 
of  a pajrty  of  which  he  is  not  affiliated.  F)  i t sec- 
tion is  ar.  follows : 

"It  shdl  ho  the  duty  of  the  challenger  to 
challenge  and  tbo  duty  of  the  judges  of 
election  to  reject  the  ballot  of  any  por- 
son  atte  tin  - do  vote  ot  ex  than  the  tick- 
et of  the  nnrty  with  which  he  is  Known  to 
be  affiliated,  -.mines  such  .arson,  when 
challenged,  obligates  i imself , by  oath  or 
of  fir  uitioi: , adninietered  by  one  o the 
judges,  to  . m port  the  narty  nominee e of 
the  ticket  In  1:  voting  in  the  following 
general  el<  cti<  u -11  Judges  f the  elec- 
tion shall  have  n itborlty  and  are  rapowered 
to  * r ter  suoh  oath,  or  affirmati  , 

and  any  arson  offering  to  vote  mo  shall 
fail  or  refuse  to  take  or  make  such  oath  or 
uf fir  ntion  when  de  nded  by  such  challen- 
ger* or  required  by  any  judge,  shall  not  be 


\ 
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allov.’ed  to  vote  at.  such  >ri!«ary  election.*' 


CO' TC11  - I0H 

It  Ip,  therefor s , t • o )inlon  o * this  of- 
fice that,  inasnuc  as  the  Prohi  it. ‘on  ^nu  Social- 
ist ^arti's  >ro  not  entitled  to  a rinted  ballot  in 
the  ri  ar*T  elect!  n;  tht  t cndidates  certified 
are  a . toniatically  nominated  as  t'.e  nominees  on  their 
respective  tic.:  ts;  that  there  is  no  provision  nade 
for  the  Placing  of  such  rty  names  on  the  poll 
books,  tally  boo<s  euad  other  supplies;  with  the 
further  provision  that  a challenger  vrorld  have  the 
ri  11  Who  i wn  to  be  af- 

filiated witl  another  p;  rtv:-  it  follows  that  that 
person  would  have  to  swear  to  be  either  a Democrat 
or  a ae.  lblioan  or  there  woulc  e no  necessity  for 
his  voti ' In  view  of  the  above,  we  believe  there 
is  . o necessity  ’or  the  rinti  " of  the  naTios  of  the 
Socialist  and  Brohl  on  the  'oil  books, 

tally  books  and  other  supplies  for  the  primary  elec- 
tion. 

hespectfully  Bubmitted, 


La  . frC  ' L.  P J3L*f ’ 

.ssistant  Attorney-General 

aF~  :.C  r I): 


liOY  o' I?  :IC.h 
Attorne.  -Ientr.il 
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ELECTIONS:  The  Act  of  1941  deprives  the  party  committee  from 

filling  vacancies  on  the  ballot  except  in  cases 
where  the  nominee  dies  or  resigns,  - - No  write-ins  on 

primary  ballot  except  for  committeeman  or  coinmittftftwnTnnr^ 


July  2,  1942 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 


FILED 

/-Z- 


This  is  in  reply  to  yours  of  the  1st  wherein  you 
request  an  opinion  from  this  department  on  whether  or  not 
the  Act  of  the  General  Assembly  of  1941  prohibits  the  party 
committee  from  filling  the  ticket  where  no  person  shall  of- 
fer himself  as  a candidate  before  the  primary,  and  also 
whether  or  not  this  Act  has  changed  the  previous  rules  that 
write-ins  on  the  primary  ballot  are  Inva  id  and  must  be  dis- 
regarded as  nullities. 

Section  11562,  R.  *3,  Missouri  1939,  which  was 
amended  in  1941,  provides  as  follows: 

"Vacancies  occurring  after  the  holding 
of  any  primary  or  vherte  no  person  shall 
offer  himself  as  a candidate  before 
such  primary,  shall  be  filled  by  the 
party  committee  of  the  district,  county 
or  state,  as  the  case  may  be:  Provided, 
however,  that  no  name  shall  be  allowed 
on  any  ticket  until  the  required  fee 
shall  ha\e  been  paid," 

This  section,  as  amended.  Laws  of  Missouri  1941,  page  353, 
provides  as  follov/s: 

"vacancies  occurring  after  the  holding 
of  any  primary  and  resulting  from  the~ 
death  or  resignation,  and  not  otherwise, 
of  the  nominee  of  a party  at  such  pri- 
mary, shall  be  filled  by  the  party  com- 
mittee of  the  district,  county,  or  state, 
a3  the  case  may  be:  Provided,  however, 
that  no  name  shall  be  allowed  on  any 
ticket  until  the  required  fee  shall  have 
been  paid." 
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It  will  be  noted  that  the  1941  Amendment  removes 
from  the  old  Act  the  part  of  the  section  which  authorizes 
the  party  committee  to  fill  the  ticket  where  no  person 
shell  offer  himself  as  a candidate  before  such  primary. 

According  to  the  views  expressed  in  our  opinion 
under  date  of  August  10,  1958  to  Mr.  Allison,  Clerk  of  the 
County  Court  of  Buchanan  County,  and  to  which  you  refer  in 
your  letter,  voters  at  primary  elections  cannot  write  in 
names  of  nominees  on  the  ballot  except  for  committeeman. 
This  opinion,  on  page  5 thereof,  refers  to  Section  11562, 
supra , and  holds  that  the  party  committee  may  fill  in  the 
ticket  where  no  person  has  offered  himself  as  a candidate 
before  the  primary.  The  1941  Amendment  does  not  change 
the  status  of  the  voter  with  respect  to  writing  in  names 
on  the  ballot  at  the  primary.  As  the  law  now  is,  it  seems 
that  if  no  one  files  for  an  office  in  the  primary  th-.t  no 
voter  is  permitted  to  write  in  names  on  the  ballot  nor  is 
the  party  committee  authorized  to  fill  in  the  ballot. 

CQNCLJ3I ;N 


It  Is,  therefore,  the  opinion  of  this  department 
that  the  action  of  the  General  Assembly  of  1941  has  not 
changed  the  previous  rule  that  write-ins  on  primary  bal- 
lots except  for  committeemen  and  commltteewomen  are  invalid 
and  must  be  disregarded. 


Respectfully  submitted 


TYfh  W.  BURTON 

Assistant  Attorney  General 


A PROV ID: 


VAir  (1.  THlfKLO 

(Acting)  Attorney  General 
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ELECTIONS:  Powers  and  duties  of  paMij  committees  in  filling 
vacancies  after  the  primary. 


July  3,  19^2 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date  where- 
in you  request  an  opinion  on  the  following  statement  of 
facts: 

"Amendments  to  election  laws  passed 
at  the  1941  session  of  the  General 
Assembly  seem  to  prevent  a party 
committee  from  filling  its  ticket, 
except  when  vacancies  are  caused 
by  death  or  resignation. 

"Today  I am  in  receipt  of  imquiry 
m fnom  Mrs.  J.  W.  ' Shdnkland,  Chairman 

U J Missouri  Prohibition  Committee,  ask- 
ing: 

"'Would  it  be  possible  for  the  Pro- 
hibition Party  committees,  state, 
city  and  county  to  fill  in  vacancies 
on  the  Prohibition  ticket  after  the 
primary,  if  so  what  would  be  the  pro- 
cedure?' 

"In  view  of  the  recent  amendments,  I 
am  in  doubt.  May  I be  favored  with 
your  opinion  in  order  that  I may 
answer  the  question  above  quoted?" 

The  primary  election  laws  to  which  you  refer,  as 
amended  in  1941,  provide  as  follows:  (Section  11562,  page 
353*  Laws  of  Missouri,  1941 ) 

"Vacancies  occurring  after  the  hold- 
ing of  any  primary  and  resulting  from 
the  death  or  resignation,  and  not 
otherwise,  of  the  nominee  of  a party 
at  such  primary,  shall  be  filled  by 
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the  party  committee  of  the  district, 
county,  or  state,  as  the  case  may 
be:  Provided,  however,  that  no  name 
shall  be  allowed  on  any  ticket  until 
the  required  fee  shall  have  been 
paid. " 

Prior  to  this  amendment  it  seems  that  the  law 
authorized  the  party  committees  to  fill  the  ticket  in 
cases  where  no  person  offers  himself  as  a candidate  before 
the  primary.  This  statute,  as  amended,  withdraws  from 
party  committees  the  authority  to  make  such  nominations. 

The  only  instance  in  which  the  committee  has  power  to  place 
a name  on  the  ticket  is  when  the  nominee  or  the  person  who 
filed  dies  or  resigns. 

In  Volume  20  Corpus  Juris  at  page  115,  par.  113, 
the  general  rule  as  to  conditions  imposed  on  candidates  for 
primary  elections  is  stated  as  follows: 

"The  primary  election  laws  of  the 
various  states  impose  certain  re- 
quirements on  a candidate  at  a pri- 
mary election,  such  as  filing  with 
a designated  official,  a certain 
number  of  days  before  the  primary, 
a paper  in  some  prescribed  form 
announcing  his  candidacy,  swearing 
that  he  is  qualified,  making  a state- 
ment of  his  membership  in,  and  sup- 
port of,  the  party  whose  nomination 
he  seeks,  causing  his  name  to  be 
printed  on  the  official  ballot  as  a 
candidate  for  the  nomination,  and 
filing  the  names  of  persons  selected 
as  his  campaign  committee.  Such  re- 
quirements are  mandatory,  and  com- 
pliance with  them  is  essential  to 
enable  the  candidate  to  be  voted 
for  at  the  primary  election  and  to 
have  his  name  printed  on  the  of- 
ficial ballot  at  the  general  elec- 
tion as  the  nominee  of  one  of  the 
principal  political  parties.  A per- 
son who  does  not  comply  therewith 
does  not  become  the  nominee  of  a 
political  party  by  the  writing  or 
pasting  of  his  name  on  the  printed 
ballot,  although  he  receives  a larger 
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number  of  votes  than  his  opponents; 

******************" 

By  a review  of  the  primary  election  laws  of  this 
state  and  particularly  the  Amendment  of  19^1,  we  think  the 
duties  imposed  on  the  candidate  who  seeks  nomination  comes 
within  the  foregoing  rule. 

CONCLUSION 

From  the  foregoing  it  is  the  opinion  of  this  de- 
partment that  no  party  committee  would  be  authorized  to 
fill  a vacancy  on  its  ticket  after  the  primary,  except  in 
a case  where  a vacancy  occurs  after  the  holding  of  the  pri- 
mary and  such  vacancy  must  be  caused  by  death  or  resignation 
of  the  candidate  who  has  complied  with  the  statute  in  filing. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED: 


VANE  C.'TfflJREC 

(Acting)  Attorney  General 


TWBrDA 


f 


ELECTIONS  - REPRESENTATIVES 
AND  SENATORS  - UNEXPIRED 
TERMS: 


Mode  of  electing  senators 
and  representatives  for 
unexpired  terms,  and  mode 
of  nominating  them. 


July  7,  19^2 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date,  wherein 
you  request  an  opinion  from  this  Department  upon  the 
following  question: 

"May  I be  favored  with  your  opinion 
as  to  how  candidates  in  1st  and  26th 
senatorial  districts  may  get  their 
names  on  the  special  election  ballot? 

Also  candidates  for  the  lower  house? 

What  duties  has  the  secretary  of  state 
in  connection  with  these  special  elec- 
tions? How  is  the  senatorial  district 
party  committee  in  1st  and  26th  dis- 
tricts made  up?" 

Section  lo,  of  Article  IV  of  the  Constitution  of 
Missouri,  provides  that  senators  and  representatives 
shall  be  elected  certain  years. 

Section  14  of  said  Article  IV  provides  as  follows 

"Writs  of  election  to  fill  such  vacan- 
cies as  may  occur  in  either  house  of 
the  General  Assembly  shall  be  issued  by 
the  Governor." 
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According  to  your  request  it  seems  that  some  candidates 
have  the  idea  that  their  names  may  be  placed  on  the  primary 
ballot,  under  the  primary  law.  It  also  appears  from  your 
letter  that  the  Governor,  following  the  provisions  of  said 
Section  14,  of  Article  IV  of  the  Constitution  of  Missouri, 
has  Issued  writs  of  special  elections  in  two  senatorial 
districts  and  provided  that  the  election  shall  be  held 
on  August  4th,  which  is  the  same  day  as  the  holding  of 
the  primary.  Apparently,  the  reason  for  the  Governor 
issuing  his  writs  of  special  elections  in  these  districts 
is  that  the  present  Incumbents  have  resigned.  \<e  assume 
that  the  provisions  of  Section  12S58  R.  S.  Missouri,  1939, 
applies.  This  section  provides,  in  part,  as  follows: 


MIf  any  member  elected  to  either  house 
of  the  general  assembly  shall  resign 
in  the  recess  thereof,  he  shall  address 
and  transmit  his  resignation,  in  writing, 
to  the  governor;  * * *•  * * * 


Section  12859  R.  S.  Missouri,  1939,  which  relates 
to  the  same  subject  matter,  provides  as  follows: 


"Whenever  the  governor  shall  receive 
any  resignation  or  notice  of  vacancy, 
or  when  he  shall  be  satisfied  of  the 
death  of  any  member  of  either  house, 
during  the  recess,  he  shall,  without 
delay.  Issue  a writ  of  election  to  sup- 
ply such  vacancy." 


Under  the  provisions  of  Section  12360  R.  S.  Missouri, 
1939,  the  writ  of  election  is  directed  to  the  sheriff  of 
the  county  first  named  in  the  senatorial  district,  in 
districts  which  contain  more  than  one  county.  Then, 
under  the  provisions  of  Section  12861  R.  S.  Missouri, 
1939,  the  sheriff  is  directed  to  carry  out  the  direc- 
tions of  the  writ  of  election.  This  section  reads  as 
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follows* 


"The  sheriff  to  whom  any  writ  of  elec- 
tion shall  be  delivered  shall  cause  the 
election  to  supply  such  vacancy  to  be 
held  within  the  limits  composing  the 
county  or  district  at  the  time  of  the 
next  preceding  general  election,  and 
shall  issue  his  proclamation  or  notice 
for  holding  the  election  accordingly, 
and  transmit  a copy  thereof,  together 
with  a copy  of  the  writ,  to  the  sheriff 
of  each  of  the  counties  within  which 
any  part  of  such  old  county  or  district 
may  lie,  who  shall  cause  copies  of  such 
notice  to  be  put  up,  and  the  election 
to  be  held  accordingly,  in  such  parts 
of  their  respective  counties  as  com- 
posed a part  of  the  old  county  or  dis- 
trict for  which  the  election  is  to  be 
held,  at  the  last  preceding  general  elec- 
tion; and  the  returns  shall  be  made  and 
the  certificate  of  election  granted  in 
all  things  as  if  no  division  had  taken 
place, " 


Said  Sections  12858  to  12861,  R.  S,  Missouri,  1939, 
inclusive,  are  special  statutes  referring  to  elections 
to  fill  vacancies  in  either  house  of  the  general  assembly. 
Under  said  Section  10  of  Article  IV  of  the  Constitution 
of  Missouri,  elections  for  senators  and  representatives 
are  held  only  in  certain  years.  In  case  of  a vacancy 
in  such  office  then  the  provisions  of  said  Section  14, 
of  Article  IV  of  the  Constitution  of  Missouri  apply. 

The  special  election  provided  for  under  the  fore- 
going statutes  is  separate,  and  distinct,  from  the 
pri.-ary,  even  though  it  may  be  held  on  the  same  day. 

This  rule  is  announced  in  Vol.  20,  C.  J.,p.  57,  in  the 
following  language: 
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" * it  « Also  the  fact  tliat  an  elec- 
tion on  a proposition  is  set  for  the 
day  of  the  holding  of  a state  primary 
does  not  alter  its  status  as  a special 
election  held  at  a time  selected  by 
certain  public  officials  as  disting- 
uished from  a general  election  held 
at  a time  designated  by  statute." 


Section  11492  H.  S.  Missouri,  1939,  provides  as 

follows : 


"When  the  governor  issues  a writ  of 
election  to  fill  any  vacancy,  he  shall 
mention  in  said  writ  how  many  days, 
to  be  not  less  than  ten,  the  sheriff 
shall  give  notice  thereof." 


Section  11516  R.  S.  Missouri,  1939,  provides  as 
follows  t 


"Such  special  election,  except  as  pro- 
vided in  the  preceding  section,  shall, 
as  near  as  possible,  be  conducted  in 
the  same  manner,  and  be  governed  by 
the  same  laws,  as  a general  election* " 


From  these  sections  it  would  appear  that  a special 
election  is  conducted  in  the  same  manner  and  governed 
by  the  same  law  as  a general  election  is,  in  so  far 
as  it  is  possible  to  do  so,  and  so  long  as  it  is  not 
in  conflict  with  some  other  statutory  provision* 

We  fail  to  find  any  statutory  provision,  pertain- 
ing to  special  elections,  except  those  set  out  in  said 
Sections  12858  to  12861,  supra.  That  being  the  case  it 
would  seem  that  the  Secretary  of  State  would  perform  the 
same  functions  in  regard  to  a special  election  that  he 
does  in  regard  to  a general  election. 
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Taking  up  your  question  as  to  how  a candidate  for 
the  senate  or  house  of  representatives  may  get  hia 
name  placed  on  the  ballot  for  the  special  election, 
we  note  that  Section  11537  R.  S.  Missouri,  1939,  deals 
with  nominations  for  office  and  with  reference  to  the 
certification  of  the  names  of  candidates  nominated  at 
a primary.  It  provides  that  no  certificate  shall  con- 
tain the  name  of  more  than  one  candidate  for  each 
office.  Vie  think  this  refers  to  the  no  ’nation  of  candi- 
dates for  the  general  election. 


Section  11595  R.  S.  Missouri,  1939,  pertainljng  to 
the  form  of  ballot  for  use  in  general  elections,'  pro- 
vides, in  part,  as  follows: 


" * * * The  names  of  all  candidates 

to  be  voted  for  in  each  election  dis- 
trict or  precinct  shall  be  printed 
on  one  ballot;  all  nominations  of  any 
political  party  or  group  of  petitioners 
being  placed  under  the  party  name  desig- 
nated by  them  in  their  certificates  of 
nomination  or  petitions,  and  the  ballot 
shall  contain  no  other  naraeq,  * * * .* 


This  leads  to  the  conclusion  that  at  an  election  to 
be  held  where  an  official  is  to  be  selected  by  ballot, 
the  name  of  only  one  person  can  appee  r on  such  ballot 
as  the  candidate  of  any  political  party  or  a candidate 
of  any  group,  or  groups  of  petitioners,  according  to  the 
number  of  petitioning  groups. 

There  is  a well  recognised  and  defined  theory,  philos 
ophy  and  principle  of  law  that  the  citizens  of  our  Nation 
or  a State  thereof  have  the  qualified  right  to  express 
their  allegiance  to  certain  principles  as  adopted  by  an 
existing  political  party  or  as  may  be  declared  by  certain 
allowed  petitioning  groups,  Aee  State  ex  rel  v.  hortjohn 
246  Mo.  34.  As  a practical  matter  this  expression  can 
only  be  given  force  and  effect,  and  the  voter  could  se- 
lect among  the  various  and  contending  single  candidates 
representing  the  various  and  contending  political  views 
and  creeds,  where  each  party  or  group  was  represented 
by  but  one  candidate. 
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At  the  special  election  to  be  held  on  August  4th, 
next,  voters  are  entitled  to  choose  between  a candidate 
selected  by  each  of  the  political  parties,  as  well  as 
the  candidate,  or  candidates  selected  by  such  petition- 
ing group  or  groups,  as  may  lawfully  procure  the  name 
of  a candidate  or  candidates  on  the  ballot  and  the 
ballot  shall  contain  no  other  name  or  names  than  the 
representative  candidate  of  the  existing  political  par- 
ties, group  or  groups,  as  may  have  been  selected  or 
nominated,  and,  according  to  Section  11595,  supra, 
the  party  name  shall  be  printed  above  the  name  of  the 
representative  candidates,  and  the  party  candidates  shall 
be  in  separate  columns  with  a heavy  line  between  the 
names  of  each  party  list  or  lista  of  each  petitioning 
group,  or  groups. 

Section  11546  R.  S.  Missouri],  1939,  dealing  with 
primary  elections,  specifically  provides  that  the  pro- 
visions of  Article  5,  of  chapter  76,  of  which  this  Section 
is  a part,  shall  not  apply  to  special  elections. 

Therefore,  the  nominations  provided  for  under  the 
general  primary  election  law  would  not  be  applicable 
here. 


Section  11562,  as  amended  in  Laws  of  Missouri,  1941, 
P.  353,  provides  as  follows: 


"Vacancies  occurring  after  the  holding 
of  any  primary  and  resulting  from  the 
death  or  resignation,  and  not  otherwise, 
of  the  nominee  of  a party  at  such  pri- 
mary, shall  be  filled  by  the  party  com- 
mittee of  the  district,  county,  or  state, 
as  the  case  may  bt,  : Provided,  however, 
that  no  name  shall  be  allowet:  on  any 
ticket  until  the  required  fee  shall  have 
been  paid," 


Section  11538,  Laws  of  Missouri,  1941,  P,  354,  pro- 
vides, in  part,  as  follows: 
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"Certificates  to  bo  filed,  whei • - 
Certificates  of  nominations  filed  with 
the  secretary  of  state  shall  be  filed 
not  more  than  sixty  and  i ot  less  than 
thirty  days  before  the  day  fixed  by 
law  for  the  election  of  the  person  in 
nomination.  Certificates  of  nomlration 
herein  directed  to  be  i lied  with  the 
clerk  of  the  county  court  of  each  county 
shall  be  filed  not  more  than  sixty  days 
and  not  less  than  fifteen  days  before 
election:  Provided,  tliat  in  case  of  any 
vacancy  in  said  nomination,  by  resigna- 
tion or  death  and  not  otherwise,  the 
central  committee,  or  a convention  called 
for  that  purpore,  of  the  party  or  whose 
ticket  such  vacancy  may  occur,  may  se- 
lect and  certify  to  the  secretary  of 
state,  county  clerk  of  board  of  elec- 
tion commissioners  the  name  or  namea 
of  candidates  to  fill  euch  vacancy; 
Provided,  that  the  certifies tes  of 
nomination  to  fill  vacancy  3hall  be 
filed  with  the  secretary  of  state  not 
later  than  fifteen  days  before  the  day 
fixed  by  law  for  the  election  of  the 
persons  in  nomination,  and  with  the 
board  of  election  conanis  si  oners  or 
county  clerk  not  later  than  ten  days 
before  such  election:  * * * * . 


Apparently  the  lawirr'  ers  by  the  1941  amendments  to 
ejections  11562  and  1153P , R.  3.  Missouri,  1939,  provided 
that  the  party  committee  could  only  fill  a vacancy  on  a 
ticket  nominated,  and,  after  the  primary,  when  the  vacancy 
on  such  ticket  is  caused  by  death  or  resignation.  It  will 
be  noted  by  reference  to  these  sections  that  they  provide 
for  the  filling  of  a vacancy  in  case  of  the  death  or 
resignation,  and  not  otherwise.  Since  the  vacancy  in  the 
office  of  state  senator  occurred  before  the  primary,  and, 
since  the  primary  law.  Section  11546,  h.  Missouri, 

1939,  provides  that  it  shall  not  apply  to  special  elec- 
tions, we  do  not  think  the  provisions  of  said  Sections 
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11562  ar.d  11558,  h.  3.  Missouri,  1959,  as  amended,  could 
apply  here. 

In  discussing  the  provisions  of  Section  4825  R.  S. 
Missouri,  1919,  wliich  is  Section  11546  R.  S.  Missouri, 
1959,  the  Supreme  court,  in  btate  ex  rel  Klmbrell  v. 
Becker,  291  Mo.  409,  at  1.  c.  427  said: 


"by  virtue  of  Section  4825,  Revised 
Statutes  1919,  all  nominations  for 
elective  office  must  be  made  by  pri- 
mary election,  except  that  this  pro- 
vision does  not  apply  to  special  elec- 
tions to  fill  vacancies,  nor  to  county 
superintendents  of  schools,  nor  to 
city  officers  not  elected  at  a general 
state  election,  nor  to  town,  village 
or  senool  district  officers,  neither 
is  it  applied  to  the  nomination  of  candi- 
dates for  presidential  elector.  Ihe  ef- 
fect of  these  exceptions  is  that  there 
still  exist  several  classes  of  officers 
who  lawfully  may  oe  and  frequently  are 
nominated  by  conventions  of  delegates. 

* v **■ 


It  will  be  noted  by  this  sta cement  that  the  courts 
then  recognised  the  fact  that  officers  in  some  cases  are 
nominated  by  conventions  of  delegates. 

It  might  be  contended  tliat  the  provisions  of 
Sections  11525  and  11554,  R.  S.  Missouri,  1959,  are 
applicable  here,  bald  bection  11525,  supra,  stales  that 
nominations  to  public  office  may  be  made  by  primary  elec- 
tion, or  by  certificates  of  nomination  made  by  elector, 
bectlon  11554,  supra,  speaks  of  such  a certificate  of 
nomination  otherwise  than  by  primary,  and  provides  that 
such  nomination  may  be  made  by  a certificate  of  nomina- 
tion signed  by  a certain  number  of  voters. 

In  speaking  of  the  application  of  these  statutes 
to  such  a nomination,  the  court,  in  State  ex  rel  v. 
Seibel,  246  S.  W.  288,  at  1.  c.  295,  said: 
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"This  authorizes  electors  to  act 
Independently  of  all  political 
parties.  In  other  ’"ords,  a ticket 
so  nominated  would  be  a nonpartisan 
or  nonpolitical  ticket.  The  only 
restriction  upon  such  nomination  is 
that  the  electors  so  signing  a cer- 
tificate of  nomination  must  declare 
in  the  certificate  that  they  are  bona 
fide  supporters  of  the  candidates 
sought  to  be  nominated,  and  have  not 
aided  and  will  not  aid  in  the  nomina- 
tion of  any  other  candidate  for  the 
same  office." 


This  principle  is  also  stated  by  the  court  in  *^tate  ex 
rel  v.  Apr t John,  2*6  Mo.  34. 

Since  our  statutes  are  silent  as  to  nominations  for 
special  elections,  we  think  the  principle  an  set  out  in 
20  C.  J. , p.  104,  sec.  90,  is  applicable.  This  section 
reads  as  follows: 


" * • * * In  the  abserce  of  consti- 

tutional or  statutory  provisions  to 
the  contrary,  the  authorities  of  a 
political  party,  such  as  state  and 
county  executive  committees  may,  in 
accordance  with  party  usage,  make 
and  enforce  reasonable  regulations 
relating  to  nominations  within  the 
party;  and  some  statutes  regulating 
the  mode  of  nominations,  except  nomi- 
nations for  certain  local  offices, 
provide  that  they  shall  be  made  in 
the  manner  prescribed  by  party  com- 
mittees. borne  statutes  are  construed 
to  provide  an  exclusive  method  or 
methods  for  making  nominations  for 
certain  offices,  but  statutes  pre- 
scribing an  exclusive  mode  of  making 
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original  nominations  are  construed 
to  apply  only  to  nominations  of 
candidates  to  be  voted  for  at  general 
elections,  and  to  leave  the  nomina- 
tion of  candidates  to  be  voted  for  at 
special  elections  subject  to  existing 
laws  or  future  legislation, n 


Applying  this  rile  here,  in  the  absence  of  statutory 
provisions,  the  noraii ations  of  candidates  for  special 
elections  remain  subject  to  existing  law  or  future  legis- 
lation, Prior  to  the  enactment  of  our  primary  laws, 
nominations  were  made  by  political  conventions. 

The  law  risers  in  1941  (Laws  of  Missouri,  1941,  page 
355,  Sec,  11539)  recognized  the  fact  that  a political 
party  may  make  a nomination  by  its  central  committee. 

In  that  statute  it  authorized  its  central  committee  to 
make  a nomination  to  fill  a vacancy  on  a ticket  previously 
nominated.  However,  this  Section  applies  only  to  primaries, 
but,  as  stated  in  the  Becker  case,  supra,  there  still 
exists  cases  where  officers  may  lawfully  be  nominated  by 
conventions  of  delegates. 


CONCLUSION 


We  are,  therefore,  of  the  opinion  that  candidates 
for  the  office  of  state  senator,  to  be  elected  at  a special 
election,  maybe  nominated  by  the  senatorial  party  com- 
mittees of  the  senatorial  district,  or,  if  a person  de- 
sires to  run  on  an  independent  or  non-political  ticket, 
he  may  comply  with  the  provisions  of  Section  11534  K. 

S,  Missouri,  1939,  and  get  his  name  placed  or  the  ticket 
in  that  manner. 

After  the  nominations  are  made  by  the  political 
committee,  or  by  the  certificate,  the  names  of  the  nomi- 
nated candidates  should  be  certified  to  the  secretary 
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of  state,  in  accordance  with  the  provisions  of  sections 
11526  and  11527,  R.  6.  Missouri,  1939.  It  will  also  be 
noted  that  by  the  provisions  of  lection  11527,  this 
certificate  of  nomination  should  be  executed  with  the 
formalities  prescribed  for  the  execution  of  an  instru- 
ment effecting  real  estate. 

On  your  last  question,  as  to  how  the  senatorial 
district  party  committee  of  the  first  and  twenty-sixth 
senatorial  districts  are  made  up,  we  refer  you  to  Sec- 
tion 11576  R.  S.  Missouri,  1839,  which  provides  as 

follows : 


"In  all  counties  of  this  state  now,  or 
hereafter,  having  more  than  one  legis- 
lative tistrict,  in  aedition  to  the 
county  chairman  and  vice-chairman,  as 
provided  in  section  11675,  there  shall 
be  elected  a chairman  and  a vice-chair- 
man, one  of  whom  shall  be  a woman,  for 
each  such  legislative  district,  and  the 
county  committee  and  legislative  dis- 
trict committees  shall  each  at  the  same 
time  elect  a secretary  and  a treasurer, 
one  of  whom  sliall  be  a wonan,  but  who 
may,  or  may  not  be,  members  of  said 
corami t tee,  and  the  chairman  and  the 
vice-chairman  so  elected  shall  by  vir- 
tue thereof  become  members  of  the  party 
congressional,  senatorial,  and  judicial 
committees  of  the  district  of  which 
their  county  is  a part:  Provided,  that 
if  any  such  congressional,  senatorial 
or  judicial  district  shall  consist  wholly 
of  one  countj,  then  the  members  of  such 
county  committee  shall  constitute  the 
congressional,  senatorial,  and  judicial 
committee,  of  the  district  composed  of 
such  county*  # * «■  ->  * * * * " 


Therefore,  according  to  the  provisions  of  this 
section,  the  senatorial  district  party  committee  of  a 
senatorial  district  is  composed  of  the  chairman  and 
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vice-chairman  of  each  county  committee  of  the  counties 
which  make  up  such  senatorial  district. 


Respectfully  submitted 


TYRE.  W.  BURTON 
Assistant  Attorney  General 


APPROVED : 


Vane  c.  thurlo 

Acting  Attorney  General 


TWB:R  . 


C',.  Si  I TUT  I Cl.  AD 


Title  for  Old  Age  Pension  and 
Aid  for  Dependent  Ciiildi’en. 


July  10,  1942  . 0 

I'1 


Honorable  Dwight  II.  Drown 
Secretory  of  State 
Jefferson  City,  1 lusourl 


Re:  Proposed  co:istitutional  amend- 
ment relative  to  old  age  pensions 
and  ala  for  dependant  children. 


Dear  Sir: 


fILED 

/3s 


In  accordance  with  your  request  of  Juno  27,  1942, 
there  is  hereinafter  set  forth  the  ballot  title  with 
reference  to  the  above  subject; 


"Making  or.  annual  standing  appropria- 
tion of  „.29,000,OjQ,00  to  pay  grants 
to  persons  over  sinty-five,  and  to  pay 
grants  for  the  aid  for  dependent 
children." 


Respectfully  submitted. 


APPROVED: 


IA  .lv  .NCt  J . BRADLEY 
Assistant  Attorney-General 


Vi'!.,  6'.'  V.vSASj 

(Acting)  Attorney-  'en  ral 


LLD/rv 


; : Title  for  Unicameral  Legislature. 


July  10,  1942 


Honorable  Dwight  II • b >rovm 
Secretary  of  State 
Jefferson  01 ty,  Iissouri 


He:  Initiative  petitions  for  pro- 
posed constitutional  amendment 
on  Unicameral  Legislature. 


Dear  Sir: 


In  accordance  with  your  request  of  July  3,  1942, 
there  is  hereinafter  set  forth  a ballot  title  for  the 
above  proposed  constitutional  amendment: 


"Creating  unicameral  legislature,  50 
to  75  members,  total  yearly  salaries 
not  exceeding  ^50,000.00,  plus  ,^6.00 
daily  during  sessions;  may  authorise 
supplementing  statutes  by  departmental 
ordinances." 


Respectfully  submitted. 


FILED 

/3 


LAJftbHCL  L.  BRADLa  Y 

APPROVED:  Assistant  Attorney-General 


VAHE  C.'  TAbuLO 

(Acting)  Attorney-General 


LLB/rv 


SUPPLEMENTAL  OPINION 


ELECTIONS  - REPRESENTAT IVES 
AND  SENATORS  - UNEXPIRED 
TERMS: 


Mode  of  elections  (sic)  senators 
and  representatives  for 
unexpired  terms,  and  mode 
of  nominating  them. 


July  13,  1942 


Hon.  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Sir: 

Under  date  of  July  7,  1942,  this  department  ren- 
dered an  opinion  to  you  upon  the  following  request: 

"May  I be  favored  with  your  opinion 
as  to  how  candidates  in  1st  and  26th 
senatorial  districts  may  get  their 
names  on  the  special  election  ballot? 

Also  candidates  for  the  lower  house? 

What  duties  has  the  secretary  of  state 
in  connection  with  these  special  elec- 
tions? How  is  the  senatorial  district 
party  committee  in  1st  and  26th  dis- 
tricts made  up?" 

It  has  been  suggested  that  the  question  relative 
to  members  of  the  lower  house  was  not  definitely  answered 
in  such  opinion. 

To  the  end  that  the  above  question  may  be  specifically 
ruled,  it  is  again  considered,  and  the  following  conclusion 
is  the  opinion  of  this  department : 


FILED 

IZ 


CONCLUSION 


It  Is  the  opinion  of  this  department  that  the  con- 
clusion reached  in  the  opinion  of  this  office  on  July  7, 
1942,  applies  to  the  nomination  of  candidates  for  the 
House  of  Representatives,  as  well  as  candidates  for  the 
Senate,  with  the  exception  that  the  county  central  com- 
mittee would  perform  the  functions  for  House  of  Represen- 
tative nominations  possessed  by  the  senatorial  party 
committees  in  the  senatorial  nominations.  In  other  words. 
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with  reference  to  candidates  for  the  lower  house  the 
county  central  committee  should  be  substituted  in  such 
opinion  for  the  senatorial  party  committee. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED* 


VANE.C.  THURLO 
Acting  Attorney  General 


INITIATIVE  PETITIONS:  secretary  of  State  shall  allow  the  with- 

draws! of  initiative  petitions  “hen  requested 
so  to  do  by  a representative  of  ^he  petitioners, 


August  17,  1942. 


Honorable  Lright  H,  rown 
Secretary  of  _tate 
Jefferson  City,  issouri 


beai1  senator  l.rown: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  12,  1942,  requesting  an  opinion 
of  this  department.  Said  request,  omitting  caption  and 
signature,  is  as  follows t 

"Honorable  Charles  A.  Lee,  State  Chair- 
man,  and  Honorable  William  F.  Fahey, 

Counsel,  for  the  issouri  Committee  for 
a One-i!ouse  Legislature,  through  Fred 
1 . .witzer,  Jr.,  of  the  law  firm  of 
Polk,  Fahey  & Switzer,  St.  Louis,  on 
July  16,  1942,  filed  a document  dated 
July  lb,  1942,  in  substance  questioning 
the  sufficiency  of  petitions  filod  July 
2,  1942,  with  the  Secretary  of  .state 
in  the  presence  of  his  excellency  the 
Governor  of  his sour I,  honorable  Forrest 
0.  jjo  neil,  suomi 6 1 in  ; a proposal  to 
amend  the  constitution  by  a provision 
establishing  a unicameral  General 
Assembly,  ana  seeking  to  withdraw  the 
x'equoat  for  the  subauisaioii  of  the  ques- 
tion. This  request  reads: 

” ‘Therefore,  the  undersigned,  on 
tneir  own  oehalf  ana  on  behalf, 
ana  at  the  roquust,  of  the  idissouri 
Co;  l ii  tt  :o  for  a une-nouse  ^egieia- 
ture,  respectfully  request  that 
you  refuse  to  accept  anc  file  said 
above  described  petition  for  the 
initiative,  an.  tirnt  you  refuse 
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to  certify  said  af orementionod 
proposition  to  be  voted  upon  at 
the  next  general  election,  and  we 
further  withdraw  our  offer  to  file 
said  petition  and  our  demand  that 
said  proposition  be  submitted  to 
the  legal  voters  for  their  approval 
or  rejection  at  the  regular  general 
elec  cion  to  be  held  on  the  3rd  day 
of  November,  1942* * 

•'A  copy  of  the  communication  above  men- 
tioned was  placed  in  the  hands  of  your 
office  on  the  date  of  its  receipt,  and, 
therefore,  is  not  included  in  this  com- 
munication. 

"The  action  of  the  Missouri  Committee  for 
a One-House  Legislature  through  Honorable 
Charles  A.  Lee  and  Honorable  William  P. 

Fahey  apparently  presents  a new  legal 
question  in  connection  with  the  initiative 
and  referendum.  Tho  Secretary  of  State 
is  mindful  that  the  questioning  of  the  suf- 
ficiency of  the  petitions  because  of 
alleged  fraud,  forgeries,  or  hermetic 
illegality  is  not  an  issue  here.  The 
office  has  long  accepted  the  doctrine  ad- 
vanced by  the  appellate  courts  of  this 
state,  and  Attorneys  General,  that  the 
Secretary  of  State  in  handling  initiative 
and  referendum  matters  is  a ministerial 
officer  in  whom  the  constitution  and 
assembly  have  vested  no  judicial  discretion, 
and  that  all  such  questions  are  for  the 
courts.  The  proposed  withdrawal  of  the 
•offer  to  file  said  petition  and  demand 
that  said  proposition  be  submitted*  pre- 
sents a question  In  law,  in  our  opinion, 
and  wa  therefore  respectfully  ask  your 
ruling  on  the  question  as  to  the  duty  and 
authority  of  the  Secretary  of  State  in  the 
gr  emise." 


Hon.  Dwight  H.  Brown 
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The  petitions  submitting  the  question  of  a One- 
House  Legislature  were  signed  and  filed  in  your  offico  by 
Charles  A.  Lee,  State  Chairman  of  the  Missouri  Committee 
for  a One-iiouse  Legislature,  and  William  F.  Fahey,  Counsel 
for  suen  organization.  The  document  set  out  in  your  letter 
requesting  the  withdrawal  of  such  petitions  was  also  signed 
by  Charles  A.  Lee  and  William  F.  Fahey,  aforesaid,  and  filed 
in  your  office  by  Frod  M.  Switzer,  Jr.,  a member  of  the  law 
firm  of  viiich  William  F.  Fahey  is  a partner.  Y.e  find  that 
your  department  accepted  the  petitions  as  originally  filed 
by  Lee  and  Fahey  and  thereby  recognized  the  agency  of  such 
individuals  for  the  largo  number  of  people  who  signed  the 
petitions.  Of  course  it  would  be  impracticable  and  In  fact 
Impossible  for  each  and  every  Individual  signer  of  such 
petitions  to  be  present  at  the  time  such  petitions  were  filed 
In  your  office.  Therefore,  as  stated  above,  your  department 
accepted  such  petitions  when  offered  by  Lee  and  Fahey.  In 
the  effort  to  withdraw  these  petitions  it  would  have  been 
likewise  impossible  for  each  and  every  signer  of  the  petitions 
to  be  present,  and  therefore  It  became  necessary  if  such 
withdrawal  was  desired  for  your  department  to  recognize  the 
agency  in  the  person  who  has  made  an  attempt  to  withdraw 
ouch  documents. 

In  Lection  12287,  R.  S.  Mo.  1939,  the  statute  in- 
fers that  soiae  person  must  appear  to  file  such  petition  and 
in  doing  so  acknowledges  the  agency  of  such  person  on  behalf 
of  the  five  per  cent  or  more  of  the  voters  of  tho  State  who 
have  filed  such  petition.  Kxcluding  parts  of  the  statute 
which  are  not  applicable,  we  will  cite  the  following: 

"When  an:;  such  initiative  or  referendum 
Detitlon  shall  bo  offered  for" 
tno  secretary  of  state . in  t.ie  presence 
of  the  governor  and  tho  person  offering 
the  same  for  filing.  8-haU  detach  the 
shoot  containing  the  o Innature a and 
alh.ia.avl.ts,  ana  cause  the. ; all  be 

t£  ona  or  printed  copies 

aL  aae-sury  &a.  yrapom  sll  initiative 
££  petition:  t^e  detached 

yggiL  aL  fiii  measure  shall  as.  delivered 
aa  iaa  person  of  fori n . same  for 


Hon,  Dwight  H,  Brown 


4- 


Aug.  17,  1942 


Again  in  Section  12290,  R,  S.  Mo,  1939,  we  find 
"the  person  offering  or  filin-  such  initiative  or  referen- 
dum petition,"  Again  omitting  the  inapplicable  portion  of 
the  section,  we  will  cite  as  follows: 

"Ho  appeal  3 hall  bo  allowed  from  the 
decision  of~tno  aTFomey-genoral  or. 
a ;mllo£  Title  unless  the  same  Ts~Ta}cen 
within  Ten  clan's  after  said  decision  Is 
‘.lod,  _ copy  of  every  such  decision 
shall  be  served  by  the  secretary  of 
state  or  t'ho  cleric  pi  the  court,  upon 
the  person  offering  or  filing  such  Ini- 
tiative or  roforoiiduia  petition  or  appeal," 

After  considering  such  excerpts  we  feel  that  the 
statutes  recognize  the  agency  of  such  persons  on  behalf  of 
their  respective  organizations.  It  strikes  us  that  the  re- 
lation between  the  persons  filing  petitions  of  this  sort 
and  also  withdrawing  petitions  of  this  sort  and  their  orga- 
natlons,  can  be  likened  to  the  relation  existing  between 
attorney  and  client.  In  fact,  at  both  the  time  the  petitions 
were  filed  anu  the  time  the  withdrawal  was  requested  an 
attorney  was  present  representing  the  Committee  for  a Cne- 
House  Legislature  ana  such  attorneys  in  both  instances  were 
members  of  the  same  firm. 

In  Missouri  the  courts  presume  that  an  attorney  of 
record  has  the  right  to  act  for  his  client.  In  the  recent 
case  of  Kahn  v.  Brunswick-oalke-Collender  Co.,  lf>6  S.  . (2d) 
40,  1.  c.  43,  the  court  said: 

"It  is  the  law  that  without  authority 
from  the  client  an  attorney  cannot 
compromise  the  client's  case;  however, 
this  general  principle  must  be  considerod 
in  connection  with  the  further  principle 
that  the  authority  of  an  attorney  of 
record  to  p rform  an  act  for  his  client 
is  presumed,  prima  facie  at  least,  and 
the  burden  of  showing  his  want  of  authority 
rests  on  the  party  who  questions  it,  unless 
such  authority  be  denied  by  the  client, 

Parr  v.  Chicago,  B.  & 0.  Railroad  Co,,  194 
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I.io  . App.  416,  184  S.  1169.  In  this 
case  the  authority  has  never  been  denied 
by  the  plaintiff.  ■» 

In  our  instant  natter  the  agency  or  right  to  rep- 
resent the  organization  has  never  been  questioned  and  we 
think  that  In  view  of  the  fact  that  the  representative 
capacity  of  Lee  and  Fahey  wa3  rocorpiizod  at  the  time  of  the 
filing  of  the  petitions,  it  now  becomes  the  duty  of  your 
department  to  recognize  such  capacity  and  allov:  these  peti- 
tions to  be  withdrawal.  ' 3 further  feel  that  in  order  to 
prevent  the  petition^  being  withdrawn  It  will  be  necessary 
for  some  person  who  has  signed  the  petitions  to  deny  the 
agency  or  representative  capacity  of  the  parties  asking  the 
withdrawal.  As  states  above,  this  denial  of  agency  or 
representative  capacity  has  not  oeen  made. 


Conclusion 


Therefore,  it  is  our  opinion  that  your  department 
shall  permit  the  withdrawal  of  the  petitions  for  the  One-House 
Legislature  wnich  have  been  filed  heretofore  in  your  office 
by  hessrs.  Lee  ana  Fahey. 


..espectfully  submitted. 


HARRY  H.  KAY 

Assistant  Attorney-General 


JunK  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


HOY  HcKITTAICK 
Attorney-General 
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ELECT TW*  official  judicial  ballot  shall  bi"  pul"  1 i shed  by 
the  clerks  of  the  county  courts  of  each  county  in 
tne  State  of  Missouri. 


September  10,  1942, 

n j i 
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Honorable  Dwight  H,  row n 
Secretary  of  State 
Jefferson  City,  Hit  sour i 


Dear  Senator  drown: 


The  attorney -General  wishes  to  acknowledge  receipt 
of  your  letter  of  September  8,  1942,  relative  to  the  adver- 
tising of  tue  judicial  ballot.  Your  letter,  omitting  caption 
and  signature,  is  as  follows: 

"referring  to  telephone  conversation 
Saturday  morning: 

"Question  has  been  raised  concerning 
how  tho  judicial  ballot  is  to  be  ad- 
vertised. 

"The  amendment  to  Art.  VI  of  the  Con- 
stitution of  Missouri,  adopted  Nov. 
b,  1940,  jx’ o vide  a that  until  legis- 
lation is  enacted,  the  judicial  ballots 
Mnall  be  prepared,  printed,  published 
ana  distributed,  and  the  oloction  upon 
the  question  of  retention  of  such  judge 
in  office  siiall  be  conducted  and  the 
votes  counted,  canvassed,  returned, 
certified  and  proclaimed  by  such  publio 
officials  in  bucIi  manner  as  is  now 
provided  by  the  statutory  law  governing 
voting  upon  measures  proposed  by  the 
initiative. ' 

"The  voters  are  informed  of  matters 
proposed  by  the  initiative,  in  advance 
of  tho  general  election,  by  means  of 
newspaper  advertising  which  the  secretary 
of  State  Is  directed  to  publish  in  nev/s- 
papers  in  every  county. 
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"Kay  I do  favored  with  your  opinion 
whether  I should  include  the  judicial 
ballot  as  provided  in  the  constitu- 
tional amendment  of  Nov*  5,  1940  to 
Art.  VI  of  the  Constitution,  in  the 
proposed  constitutional  amendments  ad- 
vert is  anient?” 

In  order  to  arrive  at  a conclusion  on  this  matter 
we  will  first  cite  you  to  Amendment  No.  3,  Lection  3,  page 
724,  of  the  Session  Acts  of  1941.  In  view  of  the  fact  that 
this  section  is  rather  lengthy,  only  that  part  pertinent  to 
the  current  question  will  be  quoted,  that  is,  as  follows: 

" hanever  a declaration  of  canc idacy 
for  election  to  succeed  hinself  is 
filed  by  any  judge  under  the  provisions 
of  tills  section,  the  Secretary  of  £ bate 
shall  not  less  than  thirty  (30)  days 
before  the  election  certify  the  name 
of  said  judge  and  tne  official  title  of 
his  office  to  the  clorks  of  the  county 
courts,  and  to  tho  Doards  of  election 
commissioners  in  counties  or  cities 
having  sue..  ooarus,  or  to  such  other 
officials  as  may  hereafter  be  provided 
by  law,  of  all  counties  and  cities 
wherein  the  question  of  retention  of 
such  judge  In  office  is  to  be  submitted 
to  the  voters,  and,  until  legislation 
shall  be  expressly  provided  otherwise 
therefor,  the  judicial  ballots  required 
by  tills  section  snail  be  prepared, 
printed,  published  anc  distriouted,  and 
trie  election  upon  the  question  of  reten- 
tion of  such  judge  in  office  shall  oe 
conducted  end  che  votes  counted,  canvassed, 
returned,  certified  ana  proclaimed  by  3uch 
public  officials  in  sues  manner  as  Is  now 
provided  by  the  statutory  law  governing 
voting  upon  measures  proposed  by  the 
Initiative." 

As  can  do  scan  from  a reading  of  the  constitutional  amend- 
ment quoted  above,  the  judicial  ballot  Bhall  be  prepared,  printed. 
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publishod  ant  distributed  ns  is  nor;  provided  by  the  statutory 
law  ^ov-r.jin  j voting  on  measures  proposed  by  tho  initiative. 
Therefore,  we  should  look  into  such  laws  to  see  if  any  pro- 
vision is  :.jade  for  the  publication  of  these  ballots. 

After  a careful  roading  of  the  entire  chapter  re- 
ferring to  "initiative  and  referendum  ( which  is  Chapter  77, 

...  3*  Ho#  1939),  we  fall  to  find  any  specific  provision  which 
will  help  us  in  determining  who  shall  publioh  the  propoeod 
judicial  ballot.  In  view  of  that  fact,  we  must  refer  to 
Article  9,  Chapter  76  of  the  Revised  Statutoa  of  .ilssourl  for 
1939,  which  refers  to  "constitutional  amendments.”  See 
State  ex  rel.  v.  Westhues,  9 S.  W.  (2d)  612,  1.  c.  617. 

Vie  will  next  cite  you  to  Section  11G76,  It.  3.  ho., 
1939,  which  proscribes  the  following: 

"\Thenover  a proposed  constitutional 
amendment  or  other  question  is  to  be 
submitted  to  tlie  people  of  the  state 
for  popular  vote,  the  secretary  of 
state  shall  duly,  and  not  less  than 
twenty  days  before  the  election, 
cortlfy  the  same  to  the  clerk  of  each 
county  court  of  the  state,  and  the 
clerk  of  each  county  court  shall 
Include  the  same  in  the  publication 
provided  in  section  11542." 

As  can  be  seen  from  reading  the  above  soction,  we 
find  the  following  phrase,  to-wit,  "Whenever  a proposed  consti- 
tutional amendment  ^or  other  quo st ion  is  to  be  submitted  to  the 
people  of  the  state  ~ » e are  of  the  opinion  that  the 

underlined  portion  of  the  preceding  sentence  brings  tho  prosent 
question  of  tne  publication  of  the  judicia_  --allot  within  the 
provisions  of  this  chapter.  Further  quoting  Section  11676, 
cited  above,  we  fine,  the  following: 

"Tho  Secretary  of  State  shall  duly,  and 
not  lu8 a than  twenty  days  before  the 
election,  certify  the  same  to  the  clerk 
of  each  county  court  of  the  state,  and  the 
clerk  of  each  county  court  shall  include 
the  same  in  the  publication  provided  in 
Section  11542." 
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In  other  words,  i..a  puolication  of  the  judicial  ballots 
s a Gins  to  be  governed  by  two  sections,  namely,  Section  11676, 

R,  3,  Mo,  1939,  and  also  lection  11542,  R.  5,  ho.  1939, 
wl_ich  i3  referred  to  in  the  former  section.  Therefore,  v:e 
wish  to  cite  you  to  Section  11542,  R,  S.  ho.  1939,  which 
roads  as  follows : 

"At  least  seven  days  before  an  election 
to  fill  on;,  public  office,  the  cleric  of 
the  count}-  court  of  each  county  shall 
cause  to  be  published  in  two  newspapers 
representing  each  of  the  two  major 
political  parties,  if  such  there  be, 
and  if  not,  then  in  two  newspapers,  or 
If  there  be  only  one  newspaper  published 
within  the  county  then  in  such  newspaper, 
tha  nominations  to  office  certifiod  to 
him  by  the  seer a tar}  of  state,  and  also 
those  filed  in  his  office.  He  shall 
make  two  such  publications  in  each  of 
such  newspapers  before  the  election,  one 
of  which  publications  in  each  newspaper 
siiall  bo  upon  the  last  day  upon  which 
such  newspaper  is  issued  before  the 
election:  Provided,  that  no  higher  rates 
shall  be  paid  per  Inch,  than  is  provided 
by  section  14966,  chapter  119,  R.  £.  1939, 
as  amended." 

Under  the  provisions  of  the  two  sections  cited  lmmad- 
lately  abovo,  wo  believe  it  is  the  duty  of  the  county  clerk  to 
publish  the  official  judicial  ballot.  In  the  case  of  consti- 
tutional amendments  proposed  by  .the  General  Assembly,  article 
XV,  Section  2,  of  the  Constitution  of  Missouri,  provides  that 
a publication  of  such  amendment  shall  be  made  once  a weak  for 
four  consecutive  weeks  next  preceding  such  election  in  at  least 
one  newspaper  in  each  county  of  the  state  where  a newspaper  is 
published.  ..e  believe  that  such  a provision  of  the  Constitu- 
tion was  enacted  in  order  that  the  people  in  the  State  of  Mis- 
souri would  be  informed  as  to  the  full  content  of  the  amendments 
for  which  they  aro  to  cast  their  ballots.  In  fact,  no  other 
provision  of  thu  constitution  or  of  the  statute  provides  for  the 
publication  of  the  entire  text  of  the  constitutional  amendments 
proposed  by  the  ueneral  Assembly, 
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In  State  v.  Vfosthueu,  9 3*  V*  (2d)  G12  (Mo,  oup.), 
the  court  hold  that  Ir.  the  publication  of  amendments  propocod 
by  the  initiative  such  publications  should  be  wade  in  the 
same  manner  ac  ic  provided  oy  statutes  for  t:  o publications 
of  a..endmcnts  propo:  ed  by  the  G-ener&l  Assembly  of  the  State 
of  Missouri.  however,  we  cio  not  feel  tiiat  the  judicial  ballot 
should  bo  published  In  the  same  manner  as  the  constitutional 
amendments  by  the  Secretary  of  State  in  viewof  the  fact  that 
the  official  juaiclal  ballot  If  published  by  the  Secretary 
of  Stato  would  be  practically  identical  to  that  which  is 
published  ths  clerk  of  the,  county  court  of  each  county. 

In  fact,  the  publication  by  the  Secrotary  of  State  would  con- 
tain the  names  of  judges  for  certain  courts  which  would  not 
be  voted  on  accept  by  the  local  eloctors  In  the  district  for 
which  the  judge  is  to  be  elected.  In  other  words,  it  would 
be  mere  surplusage  for  the  Cecretary  of  State  to  publisu  such 
judicial  ballot  viien  Sections  11576  and  11542  of  the  Revised 
Statutes  of  Missouri  for  1933,  specifically  provide  that  such 
ballots  aro  to  oe  published  by  tho  clerk  of  the  county  court 
in  each  county, 

Section  12290,  n.  t>.  ho.  1939,  which  is  a statutory 
enactment  unuor  tho  initiative  and  referendum,  provides  that 
when  any  noasure  sliail  be  filed  with  the  secretary  of  State  to 
be  referrod  tc  tho  people  thereof  by  the  referendum  petition 
and  when  any  measure  siiail  be  proposed  by  the  initiative  pe- 
tition, tha  Secx'ctary  of  ttate  shall  forthwith  transmit  to  the 
Attorney-General  of  the  State  a cony  thereof  and  within  ten 
days  thereafter  the  Attorney-  ioneral  shall  provide  and  rotum 
to  the  oocretary  of  Stato  a oallot  title  for  such  measure. 

V<o  are  of  the  opinion  that  under  this  particular  suction  the 
Secretary  of  State  s .all  requost  the  Attorney -General's  depart- 
ment of  this  f tate  for  a ballot  title  for  the  judicial  ballot 
in  question.  It  then  os  the  duty  of  the  Attorney-Go.  oral 

to  furnish  ouch  ballot  titl3  and  return  sane  to  tho  Secretary 
of  State.  .ft  or  receipt  ol‘  ouch  oallot  title  fro.:,  the  Attorney- 
General  ths  ..ocretary  of  State  shall  then  c ertlfy  same  to  the 
clork  of  tho  county  court  of  each  county  and  such  clerk  shall 
then  proceed  as  provided  by  actio  I '76  azx  LI  • : , . . o. 

1939. 


Conclusion 

It  is  therefore  the  opinion  of  this  Department  that 
the  secretary  of  State  should  not  include  the  judicial  ballot 
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as  provided  for  in  the  Constitutional  Au Oiidment  of  Novem- 
ber b,  1940,  to  Article  VI  of  tho  Constitution  in  the 
proposed  Constitutional  a eno oent  advertise. lent  since  the 
publication  of  such  juaicial  ballots  shall  be  uade  by  the 
county  clem  of  oach  county  of  this  State  as  provided  by 
Sections  11G76  and  11642,  It.  S.  Mo.  1939. 


Aespoctfully  subolttod. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPHOVED : 


liOi  LcnlxI  -ICK 
Attorney-General 


JSPiLG 


ELECTIONS:  Judicial  ballot  title; 

Constitutional  Convention  ballot  title 


September  l4,  19^2 . 


Honorable  Dwight  H.  Brown 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Mr.  Brown: 

The  Attorney-General  wishes  to  acknowledge 
receipt  of  your  letter  of  September  11th  requesting  an 
opinion.  This  request,  omitting  caption  and  signature, 
is  as  follows: 

"Thank  you  for  your  ruliing  of 
September  10th,  to  the  effect  that 
the  judicial  ballot  will  not  be 
advertised  with  the  complete  text 
of  the  constitutional  amendments, 
but  will  be  advertised  by  the  county 
clerks  along  with  the  blanket  ballot, 
constitutional  amendment  ballot 
titles,  and  'shall  there  be  a consti- 
tutional convention'  question. 

"I  am  attaching  hereto  a typewritten 
copy  of  the  proposed  judicial  ballot. 

Of  course,  I shall  certify  only  the 
two  supreme  judges  in  113  counties, 
and  will  add  the  circuit  and  probate 
judges  at  Kansas  City  and  Independ- 
ence to  the  Jackson  County  certifi- 
cate, and  will  add  circuit  and  pro- 
bate judges  to  the  St.  Louis  City 
certificate.  Will  you  please  provide 
a ballot  title  for  use  by  county 
clerks  and  boards  of  election  com- 
missioners in  advertising  the  judicial 
ballot? 
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"Also  pleasa  find  attached  one  of  the 
•Shall  there  oe  a convention'  ^allots, 
useu  in  special  election  a lictle  over 
twenty  years  ago*  I don't  know  whether 
the  law  required  or  permit ted  the  sub- 
heading, 'proposition  No*  1'*  Kill 
you  please  give  me  a ballot  title  for 
use  by  county  clerks  and  boards  of 
election  conmilss loners  in  advertising 
this  question,  and  also  rule  as  to  the 
inclusion  of  the  subheading,  'Proposi- 
tion No.  1.'" 

Your  first  request,  as  shown  above,  is  that  tills 
Department  provide  a ballot  title  for  use  by  county  clerks 
and  boards  of  election  commissioners  in  advertising  the 
Judicial  ballot.  Vie  hereby  submit  the  following  as  a 
ballot  title  for- the  judicial  ballot t 


JUDICIAL  BALLOT 

Submitting  to  the  qualified  voters 
whether  the  Judges  hereinafter  named 
whose  terms  expire  December  51,  1942, 
shall  be  retained  in  office. 


You  furtiiar  request  tiiat  wo  furnish  you  an  opinion 
on  the  proposition  set  out  above  in  paragraph  three  of  your 
letter. 


In  answering  this  proposition  we  will  first  cite  you 
to  Article  XV,  Section  4,  of  the  Constitution  of  Missouri, 
which  provides  as  follows: 

"The  question  'Shall  there  be  a con- 
vention to  revise  and  amend  the  Consti- 
tution?* shall  be  submitted  to  the 
electors  of  the  state  at  a special 
election  to  be  held  on  the  first  Tues- 
day in  August,  one  thousand  nine 
hundred  and  twenty -one,  and  at  each 
general  election  next  ensuing  the  lapse 
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of  twenty  successive  years  since  the 
last  previous  submission  theroof,  and 
in  case  a majority  of  the  electors 
voting  for  and  against  the  calling  of 
a convention  shall  vote  for  a conven- 
tion, the  governor  shall  issue  writs 
of  election  to  the  sheriffs  of  the 
different  counties,  ordering  the 
election  of  delegates,  and  the  assem- 
bling of  such  convention,  ns  is  pro- 
vided in  the  preceding  section*" 


Vie  would  then  liko  to  cite  you  to  Article  XV, 
Section  3 of  the  Constitution  of  Missouri,  which  directs 
the  following: 


"The  general  assembly  may  at  any  time 
author  i::e  by  lav  that  a vote  of  the 
electors  of  the  state  be  taken  upon 
the  question,  »Shall  there  be  a con- 
vention to  revise  and  amend  the  Con- 
st i tut  ion  which  shall  be  submitted 

to  the  electors  on  a separate  ballot 
wlthoxit  party  designation  of  any  kind, 
at  either  a special  or  general  elec- 
tion, as  the  general  assembly  may  pro- 
vide, ana  if  a majority  of  the  electors 
voting  for  and  against  the  calling  of 
a convention  shall  vote  for  a convention, 
the  governor  shall  issue  writs  of  elec- 
tion to  the  sheriffs  of  the  different 
counties,  orderin  ; the  election  of  dele- 
gates to  the  convention,  on  a day  not 
less  than  tiiree  nor  more  than  six  months 
after  that  on  which  said  question  shall 
have  bean  votod  on.  T..e  electors  of 
each  senatorial  district  of  the  state, 
as  then  organized,  shall  elect  two 
delegates  as  herein  provided  at  such 
election,  and  the  electors  of  the  state 
voting  at  tho  same  election  shall  elect 
fifteen  aologatos-at-large,  ouch  election 
to  be  conducted  as  provided  by  law;  and 
each  delegate  shall  possess  the  qualifi- 
cations of  a senator;  and  no  person  holding 
any  other  office  of  trust  or  profit 
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(national  guard  officers,  school 
directors,  justice  of  the  peace  and 
notaries  public  excepted)  shall  be 
eligible  to  be  elected  a delegate 
to  the  convention  nor  during  the 
term  for  which  he  shall  have  been 
elected  or  appointed.  In  order  to 
secure  representation  from  different 
political  parties  in  each  senatorial 
district,  each  political  party  as  then 
authorized  by  law  to  make  nominations  for 
the  office  of  state  senator  in  each  sena- 
torial district  shall  nominate  only  one 
candidate  for  delegate  from  such  sena- 
torial district,  ana  such  candidate  shall 
be  nominated  in  such  manner  as  may  be 
prescribed  by  the  senatorial  committee 
of  the  respective  parties,  and  a certifi- 
cate of  nomination  shall  be  filed  in 
the  office  of  the  secretary  of  state  at 
least  thirty  days  before  such  election, 
and  such  candidate  shall  bo  voted  for, 
each  on  a separate  ballot  with  emblem 
or  party  uesignation,  and  each  elector 
shall  have  the  right  to  vote  for  one 
of  such  candidates,  and  the  two  candi- 
dates receiving  the  highest  number  of 
votes  in  each  senatorial  district  shall 
be  elected;  and  all  candidates  for 
delegates-at-largo  shall  be  nominated 
by  nominating  petitions  only,  which  shall 
bo  filed  in  the  office  of  the  secretary 
of  state  at  least  thirty  days  before  any 
such  election  and  shall  be  verified  in 
the  same  manner  as  may  be  provided  by 
law  for  Initiative  petitions,  and  until 
otherwise  provided  by  law  such  petitions 
shall  be  signed  by  electors  of  the  state, 
equal  in  number  to  at  least  five  per 
centum  of  the  entire  vote  cast  for  governor 
at  the  last  general  election  in  the  sena- 
torial district  in  which  such  candidates 
reside;  and  all  candidates  for  delegates- 
at  largo  shall  be  voted  for  upon  one  inde- 
pendent ani  separate  ballot  without  any 
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emaLem  or  party  aeslgnation  wiiatover, 
ana  the  fifteen  candidates  for  dolegatos- 
at-lRrgo  receiving  the  highest  number 
of  votes  shall  be  elected.  Not  loss  than 
fifteen  da}  o before  the  olection,  the 
secretary  of  state  shall  certify  to  the 
county  clerk  of  the  county  she  name  of 
each  person  nominated  for  the  office  of 
dele -ate  from  the  senatorial  district  in 
which  the  county,  or  any  part  of  it,  is 
incluaea,  and  the  names  of  all  persons 
nominated  for  delogates-at-large.  The 
dole  ates  so  elected  shall  oe  convened 
by  proclamation  by  the  governor  within 
six  months  after  their  election  at  the 
seat  of  government.  Upon  the  convening 
of  trio  convention  all  uolegatos  shall 
take  an  oath  or  affirmation  to  support 
the  Constitution  of  the  United  states 
and  of  tiie  state  of  Missouri,  and  to 
fal tid' ally  discharge  their  duties  us 
delegates  of  tiie  convention,  and  shall 
receive  for  their  services  tne  sum  of 
ten  uollars  per  uie.u  ana  mileage  as 
provlued  by  law  for  no  doors  of  tiie 
general  assembly.  \ majority  of  the 
^olegatos  of  tiie  convention  snail  con- 
stitute a quorum  lor  the  transaction 
of  oueiuous,  and  no  constitution  or 
acieiidment  to  this  Constitution  shall  be 
submitted  for  approval  or  rejection  to 
the  electors  of  the  state  as  herein  pro- 
vided, unless  by  tne  assent  of  a lajority 
of  all  the  delegates  olectod  to  tiie  con- 
vention, the  yeas  ana  nays  ecing  entered 
on  tiie  journal  to  be  kept.  The  conven- 
tion shall  have  power  to  appoint  such 
officers,  employees  and  assistants  as  it 
may  a oem  necessary,  and  fix  their  compen- 
sation, and  to  provide  for  tho  printing 
of  its  documents,  journals,  proceedings 
and  a record  of  its  dentes,  and  to  appro- 
priate money  to  pay  for  the  expenditures 
incurred.  The  sessions  of  the  convention 
shall  be  held  with  open  doors,  it  shall 
determine  the  rulos  of  its  own  proceed- 
ings, choose  its  own  officers,  and  be  the 
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judge  of  the  ©lection,  returns  and 
qualifications  of  its  delegates.  In 
case  of  a vacancy,  by  deatii,  resigna- 
tion or  other  cauie,  of  any  delegate 
elected  to  the  convention,  such 
vacancy  shall  be  filled  by  the  governor 
by  the  appointment  of  another  delegate 
from  the  samo  political  party  to  which 
the  delegate  causing  the  vacancy  be- 
longed, Any  pi’oposed  Constitution  or 
constitutional  amendments  which  shall 
liave  been  adopted  by  such  convention 
shall  be  submitted  to  a vote  of  the 
electors  of  the  state  in  such  manner 
and  containing  such  separate  and  alter- 
native propositions  and  on  such  official 
ballot  as  may  be  provided  by  such  con- 
vention, at  a special  election,  on  a day 
to  be  therein  fixed,  not  loss  than  sixty 
days  nor  more  than  six  months  after  the 
adjournment  of  the  convention.  Upon  the 
approval  of  such  Constitution  or  consti- 
tutional amendments  in  the  manner  provid- 
ed in  the  last  preceding  section  such 
Constitution  or  constitutional  amendments 
shall  go  into  force  and  effect  at  the  end 
of  thirty  days  after  such  election.  The 
result  of  Buch  election  shall  be  made 
known  by  proclamation  by  the  governor," 

As  can  be  seen  from  reading  tho  above  t?;o  sections 
of  the  Constitution,  such  Constitution  provides  that  the 
question,  ’’Shall  there  be  a convention  to  revise  and  amend 
the  Constitution?"  shall  be  submitted  to  tho  electors  cf  the 
State  of  Missouri  at  least  once  overy  twenty  years  and  that 
there  must  be  a lapse  of  twenty  years  between  tho  successive 
submissions  of  such  question. 

Tie  further  wish  to  cite  you  to  lection  11680,  R,  S, 
Mo,  1939,  which  section  is  as  follows* _ 

"Tho  vote  on  a proposition  to  call  a 
constitutional  convent! Oil,  or  on  the 
adoption  of  a new  constitution,  or  on  any 
proposed  constitutional  amendment,  shall 
bo  taken  by  ballot.  If  a proposition  to 
call  a constitutional  convention  Is  sub- 
mitted, each  ballot  shall  have  printed 
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thereon  the  words  'CONSTITUTIONAL 
CONDITION , » with  'YE S'  and  ’NO’  to 
the  right  thereof,  one  above  the  other. 

If  the  adoption  of  a new  constitution 
is  submitted,  each  ballot  shall  have 
printed  thereon  the  words  'NEW  CONSTI- 
TUTION, * with  »YLS»  ana  «N0*  to  the 
right  thereof,  one  above  the  other.  If 
but  one  constitutional  amendment  has 
been  proposed,  oaca  official  constitu- 
tional ballot  shall  have  printed  thereon 
the  words  'CONSTITUTIONAL  AHEHDisEHT  NO. I* 
followed  by  the  official  ballot  title  as 
provided  for  in  this  article,  and  to  the 
right  thereof  at  right  angles  with  the 
length  of  the  ballot,  the  words  'YES * and 
*N0*  one  above  the  other,  nut  If  more 
than  one  constitutional  amendment  has 
been  proposed,  then  each  ballot  shall 
have  printed  thereon  the  words  'CONSTI- 
TUTIONAL Aimmmm  ho.  i,»  an_  so  on, 
setting  out  the  official  title  of  oach 
proposed  amendment  thereunder  and  to  the 
right  thereof  at  right  angles  with  the 
length  of  th.3  ballot  the  words  'YES*  and 
‘HO,*  one  above  tiie  other,  designating  In 
numerical  order  each  proposes  constitu- 
tional amendment  as  arranged  by  the  secre- 
tary of  state.  The  official  ballot  title 
shall  be  printed  with  the  number  of  the 
proposed  constitutional  amendment  on  the 
official  ballot  and  the  wore a 'YES'  and 
'NO'  In  bold,  black-face^  type.  The  secre- 
tary of  state  shall  certify  to  the  differ- 
ent county  clerks  cr  other  proper  officers 
the  form  of  the  official  constitutional 
ballot,  containing  the  numerical  nuabors 
anu  the  official  ballot  title  of  all  pro- 
posed constitutional  amendments,  as  provided 
for  in  tills  article,  vaaicn  siiall  be  printed 
upon  a separate  official  ballot  to  be  desig- 
nated *C0  STH  JTI .LOT,*  ballots  not 

printed,  or  prepared  as  herein  required  shall 
not  be  counted  on  the  proposition  thereby 
submitted.  The  constitutional  ballot  shall 
not  be  less  than  four  inches  wide  and  ten 
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Inches  long,  of  the  same  kind  of 
paper,  color  and  of  equal  size,  j.vary 
other  proposition  to  bo  submitted  at 
the  general  election  shall  be  proposed 
and  submitted  on  the  Constitutional 
ballot,’  as  herein  provided,  if  any 
proposed  constitutional  amendments  are 
submitted  at  such  election  or  not.  The 
clerk  of  the  county  court  of  eacn  county 
shall  provide  for  each  district  in  his 
county,  and  the  election  commissioners 
for  each  election  district  in  their  city, 
a separate  ballot  box  for  the  deposit 
and  reception  of  the  constitutional 
ballots.  To  vote  for  or  against  pro- 
posed constitutional  amendments , or  other 
subjects,  if  any  are  submitted,  the  voter 
shall  erase  or  strike  out  the  word-  *N0* 
if  he  is  in  favor  of  the  particular  pro- 
posed constitutional  amendment  or  proposi- 
tion, and  the  word  *YF,S*  if  he  is  opposed 
to  the  same.  In  all  other  respects  the 
law  governing  the  printing,  distribution 
of  ballots,  the  number  to  be  distributed, 
and  the  manner  of  voting  ballots  at  a 
general  election  shall  apply  to  'constitu- 
tional ballots*  where  not  in  conflict  with 
this  article." 

As  can  be  seen  from  this  section  of  the  statute, 
constitutional  amendments  which  are  to  be  referred  to  the 
people  are  to  be  numbered.  It  seems  clear  also  that  the 
Legislature  intended  that  the  question  on  the  holding  of  a 
constitutional  convention  is  also  to  be  numbered.  This  section 
provides  the  manner  in  which  constitutional  amendments  shall 
be  numberd  but  we  cannot  consider  the  question  of  voting  on  the 
advisability  of  a constitutional  convention  "a  constitutional 
amendment . ” In  view  of  that  fact  we  feel  that  it  should  be 
designated  other  than  ,!a  constitutional  amendment , " although 
we  feel  it  should  clearly  be  numbered.  Therefore,  the  term 
"Proposition  No.  1"  would  be  entirely  appropriate  and  since 
we  believe  the  intention  was  for  each  question  to  be  numbered 
we  think  that  such  designation  is  permitted  and  in  fact  re- 
quired by  the  statute. 

Therefore,  it  Is  the  conclusion  of  this  Department 
that  the  sub-heading  "Proposition  No.  1"  on  a o&llot  for  the 
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determination  of  the  holding:  of  a constitutional  convention, 
is  permitted  and  required  by  law. 


You  further  request  tixat  we  furnish  you  a ballot 
title  for  the  proposition  involving  a constitutional  conven- 
tion, In  both  Section  3 and  4 of  Article  XV  of  the  Consti- 
tution of  Missouri,  we  fine,  reference  to  a certain  question. 
Such  question  is,  "Shall  there  be  a convention  to  revise 
and  a.iend  the  Constitution?"  In  view  of  the  fact  that  that 
Is  the  question  that  is  to  be  considered,  it  is  our  opinion 
that  the  phrase  referred  to  above  would  make  a sufficient 
ballot  title  if  wq  add  at  the  end  of  the  phrase  the  following 
words,  "of  the  State  of  Missouri. " Therefore,  re  submit  to  you 
the  following  ballot  title  for  the  question  concerning  a 
constitutional  conventions 


Shall  there  be  a convention  to  revise 
and  amend  the  Constitution  of  the 
State  of  Missouri? 


Respectfully  submitted. 


JOHN  S.  PHIDLIFS 
assistant  ittomey-General 


AFFROVLDt 


-1'jt  I.ichiT.  RICK 
Attorney-General 
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are  not  required  to  reveal  their  lo- 
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fjiia  is  in  renly  to  yours  o recent  date 
wherein  you  requested  an  opinion  from  this  depart- 
ment on  the  question  of  whether  or  not  a nerpon  In 
military  service  when  asking  application  for  absen- 
tee ballot  is  required  to  reveal  his  location,  the 
unit  and  rank  of  service  in  which  he  is. 

’under  section  11517  R.  3.  Mo.,  19iiD,  the 
Missouri  voter  who  is  absent  from  the  state  on 
election  day  in  military  or  naval  service  ray  vote 
In  the  gonoral  election.  Under  Section  11518  R*  3. 
lo.,  1930,  son.  If  he  resides  in  a district 

which  requires  registration,  may  make  and  sign  an 
affidavit  on  a form  prooured  from  the  board  of  elec- 
tion ooi  niiuHio  rers  or  other  body  having  charge  of 
registration  of  voters.  In  this  affidavit  he  must 
state  hie  reasons  for  being  unable  to  register  and 
also  make  the  sme  statements  which  a voter  is  re- 
quired to  make  when  registering  in  person  in  the 
precinct. 


In  our  research  through  the  luws  pertain- 
ing to  registratrion  we  failed  to  find  wi  ere  the 
registration  officials,  under  the  statutes,  lare  re- 
quired to  compel  the  persona  in  military  service 
when  makln  upplication  foi  an  absentee  ballot  to 
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reveal  their  location,  unit  or  rank  of  service. 


Under  section  11519  it  is  provided  that 
such  persons  may  make  application  in  person  or  by 
nail  for  an  alsentee  ballot.  This  section  does  not 
require  that  such  person  reveal  his  location,  unit 
or  rank  of  service. 


Under  Section  11520  the  cleric,  upon  re- 
ceipt of  the  application,  shall  send  the  ballot  to 
the  address  indicated  by  the  a^plicont.  This  sec- 
tion does  not  compel  the  applicant  to  reveal  his 
location,  unit  or  rank  of  service. 


Under  said  section  11520  the  official  en- 
velop for  the  return  of  the  ballot  to  the  election 
officials  contains  an  affidavit  in  the  following 
language : 


" . TTDAVTT. 

btate  of , )„_ 

County  of  , )‘ 

I,  . do  solemnly  svear 

that  I have  resided  in  the  state  of  ^ 
for  one  whole  year  next  before  making 
tl.'fs  affidavit,  und  have  resided  in 

county  (or  city  as  the  case  may  be’] 

for  more  than  sixty  days  prior  to  this 
date  and  that-  I am  in  all  respects  a duly 
qualified  elector  of  township (or 

ward);  that  I reside  at  ; that 

I am  a , and  that  because  of  my 

duties  T ar  required  to  be  absent  from  my 
voting  precinct  in  my  said  county  ( or 
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citjr  as  the  case  may  be)  on  the  doy  of 

election  to  be  held  , 19 , 

and  have  had  and  will  have  no  opportunity 
to  vote  thereat  and  that  I have  not  voted 
and  will  not  vote  elsev/here  at  this  elec- 
tion. 


Subscribed  and  ? ■. ;o rri'to  before  ne 
this  _____________  day  of  _________  19 


Notary. " 


Referring  to  said  Section  11520  it  will 
be  noted  that  the  lawmakers  have  stated  that  the 
affidavit  quoted  above  shall  be  substantially  in 
that  form.  Of  course,  if  the  affidavit  is  made 
before  a civil  officer  then  a strict  compliance 
with  said  Section  11520  would  require  the  affiant 
to  reveal  the  state  and  county  in  which  the  affi- 
davit is  made.  Since  the  State  permits  and  since 
this  department  has  ruled  that  the  affidavit  may 
be  made  before  any  army  officer  with  the  rank  of 
captain  or  above  or  any  navy  officer  with  the  rank 
of  ensign  or  above,  then  we  think  that  this  said 
Section  11520  would  be  substantially  complied  with 
by  the  affidavit  showing  that  it  is  taken  before 
one  of  the  aforesaid  officers. 


CONCLUSION 


From  the  foregoing  it  is  the  opinion  of 
this  department  that  persons  in  military  or  naval 
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service  may  raalze  apmlicction  for  and  vote  an  absen- 
tee ballot  by  going  before  an  army  officer  with  the 
ank  of  caotain  or  above  or  any  navy  officer  with 
the  rank  of  ensign  or  above  for  the  urpoee  of 
swearing  to  the  affidavit  on  the  envelop  containing 
the  absentee  ballot  and  in  cor-  mliance  v/ith  the  pro- 
visi -ns  of  Section  11520.  V.e  ‘urther  believe  that 
this  auction  ir  substantially  com  lied  with  when 
it  is  sworn  that  the  oath  is  administoied  before 
the  above  mentioned  militaiy  or  naval  officers. 


flesneotfully  submitted. 


. . 

Assistant  Attorney -General 


hCY  I.icKlTThlC 
attorney -General 


T::B:Fa 


ELECTIONS : 

CONSTITUTIONAL  CONVENTION: 
BALLOTS : 

STICKERS : 


Stickers  should  be  placed  on 
ballots  voted  for  delegates  to 
Constitutional  Convention. 


November  19,  1942 


lion.  Dwight  II.  Brown 

Secretary  of  State 
Jefferson  City,  Missouri 


■’  mi 
/. 


Dear  Sir: 


Tills  Is  in  reply  to  yo  r request  for  an  opinion, 
wliich  is  as  follows: 


"Inquiries  liave  beon  received  con- 
cerning the  amendment  to  Sec.  11607 
(Laws  1941,  p 364)  which  requires 
black  stickers  over  numbers  on  bal- 
lots. It  Is  asked  whether  theso 
stickers  are  required  in  all  the 
city,  school  and  township  elections, 
as  well  as  the  county  elections. 
Also,  whether  they  will  be  required 
on  ballots  cast  for  delegates  to  the 
constitutional  convention  at  special 
election  which  will  be  called  for 
the  purpose. 

"hay  I be  favored  with  your  ruling?" 


on  the  question  of  whetlier  stickers  are  required  in 
the  city,  school  and  township  elections,  I sun  enclosing 
a copy  of  sm.  opinion  tinder  date  of  ..arch  6th,  1942,  to 
hr.  Teters,  Assistant  krosoouting  Attorney  of  Jasper 
County,  Missouri.  I think  this  opinion  answers  that 
portion  of  your  request. 

Laws  of  Missouri  1941,  Lection  11607,  which  relates 
to  stickers  on  ballots  Is  a3  follov/s  (p.  363): 


"Every  ballot  shall  bo  numbered  in 
numerical  order  in  which  roceived, 
and  it  sliall  be  the  duty  of  the  elec- 
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tlon  judges.  In  tlie  presence  of 
the  voter,  before  any  ballot  Is 
placed  in  the  ballot  box,  to  cover 
or  conceal  securely  the  Identifying 
number  or  numbers  placed  on  the 
ballot  by  placing  over  the  number 
or  numbers,  and  pasting  down,  a 
black  sticker,  which  3 ticker  is  to 
be  two  Inches  square  with  gummed 
edges  extending  three-eights  (3/8) 
of  an  inch  towards  the  center  of 
the  square, so  as  to  conceal  but 
not  destroy,  the  number  or  numbers 
placed  thereon.  Such  stickers  shall 
be  supplied  to  the  election  judges 
by  the  County  Clerk  or  Board  of  Elec- 
tion Comaissioners  of  each  county 
or  city,  and  no  sticker  shall  be  re- 
moved except  in  case  of  contested 
elections,  grand  Jury  investigations, 
or  in  the  trial  of  all  civil  or  crim- 
inal cases  in  which  the  violations 
of  any  law  relating  to  elections, 
including  primary  elections.  Is  under 
investigation  or  at  issue  and  then 
only  on  the  order  of  a proper  court 
or  judge  thereof  in  vacation.  No 
judge  of  election  shall  deposit  any 
ballot  upon  which  the  names  or  Init- 
ials of  the  Judges,  as  hereinbefore 
provided  for,  do  not  appear." 


Section  11683,  R.  S.  Lo.  1939,  which  relates  to 
election  of  delegates  to  a Constitutional  Convention, 
vides  in  part  as  follows: 


"Whenever  an  eloction  shall  be  called 
to  elect  delegates  to  a constitutional 
convention  or  an  election  called  for  the 
purpose  of  ratifying  a submitted  new 
Constitution,  said  election  shall  be 
conducted  in  tiie  manner  provided  by  law 
for  general  elections  and  said  proposi- 
tions shall  be  submitted,  voted  on,  the 
returns  certified  and  the  results  pro- 
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claimed  in  the  manner  provided  by 
law  in  case  such  propositions  were 
submitted  at  a general  election; 
except,  that  said  election  shall 
be  conducted  by  two  judges  and  two 
clerks  at  each  polling  place,  one 
judge  and  one  clerk  to  be  selected 
from  each  of  tlie  two  parties  which 
cast  the  highest  and  the  next  high- 
est number  of  votes  for  governor  at 
tlie  last  general  election:  * * >" 


It  will  be  noted  that  this  section  provides  that  tlie 
els  ction  for  these  delegates  shall  be  conducted  in  tlie 
manner  provided  by  law  for  general  elections.  Since  the 
general  election  law  requires  the  stickers  to  be  used, 
then  it  would  naturally  follow  that  these  stickers  should 
be  used  for  the  election  of  delegates  to  the  Constitutional 
Convention. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department 
that  stickers  should  be  used  on  the  ballots  which  are  voted 
for  delegates  to  a Constitutional  Convention. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 

Ti.BjC? 


AndthTSD: 


l!oYTcI!I^TRTSk 

Attorney-General 


COUNTY  SUPERINTENDENTS  OF  SCHOOLS:  Entitled  to  receive 
additional  compensation  for  added  duties. 


January  2,  1942 


Hon.  Charles  B.  Butler 
Attorney  at  Law 
Bank  of  Doniphan  Building 
Doniphan,  Missouri 

Dear  Mr.  Butler: 

Under  date  of  January  1,  1942,  this  office 
received  from  you  a request  for  an  opinion  as  follows: 

"The  Superintendent  of  Schools  here  re- 
quested me  to  get  your  opinion  as  to 
whether  he  is  entitled  to  the  increase 
of  salary  provided  by  the  last  legis- 
lature for  this  year.  It  was  included 
in  the  budget.'' 

House  Bill  No.  231#  enacted  by  the  6lst  General 
Assembly  provided  for,  and  approved  on  August  9,  1941 , 
the  adding  of  Section  10327A  and  10327B  to  Article  2, 
Chapter  72,  R.  S.  Mo.  1939*  placing  upon  the  County 
Superintendent  new  and  additional  duties  in  connection 
with  the  supervising  of  transportation  for  rural  schools, 
and  provided  compensation  for  such  duties. 

Section  8 of  Article  14  of  the  Constitution  pro- 
hibits the  increasing  of  the  compensation  of  any  state, 
county  or  municipal  officer  during  his  term  of  office. 

This  constitutional  prohibition  has  been  held  not  to 
apply  to  additional  compensation  provided  for  additional 
duties.  State  ex  rel . Harvey  v.  Sheehan,  269  Mo.  421, 
l.c.  429.  In  this  case,  a law  had  been  enacted  placing 
upon  the  Circuit  Attorney  of  the  City  of  St.  Louis,  an 
additional  duty  and  providing  for  added  compensation. 
Payment  of  the  added  compensation  was  refused  and  suit 
was  brought  to  compel  payment  of  the  additional  compensa- 
tion. The  Supreme  Court  of  Missouri,  in  ruling  upon  the 
question,  used  the  following  language: 
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"Another  contention  made  is  that 
since  the  appellant  was  an  officer 
at  the  time  of  the  passage  of  the 
act,  it  is  inapplicable  to  him  be- 
cause the  Constitution  prohibits  any 
increase  in  the  pay  of  an  officer 
during  his  term  of  office.  We  think 
this  contention  unsound  because  the 
act  in  question  enjoins  upon  such 
officers  as  appellant  new  and  additional 
duties  and  provides  merely  a 
compensation  therefor.  While  in 
some  jurisdictions  a constitutional 
provision  such  as  ours  has  been  held 
to  inhibit  even  this,  in  this  and 
many  other  states  the  contrary  doctrine 
has  been  accepted  and  acted  upon. 

(Cunningham  v.  Current  River  Railroad 
Co.,  165  Mo.  270;  State  ex  rel.  v. 

Walker,  97  Mo.  162;  State  ex  rel.  v. 

Ranson,  73  Mo.  89;  State  ex  rel.  v. 

McGovney,  92  Mo.  428;  County  v.  Felts, 

104  Cal.  60;  State  ex  rel.  Board  of 
Commissioners,  23  Mont.  250;  State  ex 
rel.  v.  Carson,  6 Wash.  250;  Love, 

Attorney-General  v.  Baehr,  Treasurer, 

47  Cal.  364;  Purnell  v.  Mann,  105  Ky. 

87;  Lewis  v.  State  ex  rel.,  21  Ohio 
C.C.  410. 

The  above  ruling  is  still  in  force  and  has  not  been  critic- 
ized. It  was  cited  with  approval  in  the  case  of  Little 
River  Drainage  District  v.  Lassater,  325  Mo.  493 > l.c. 

502. 

CONCLUSION 

It  is  the  conclusion  that  the  duties  of  supervisors 
of  school  transportation  are  added  duties  and  the  Super- 
intendents of  Schools  are  entitled  to  receive  the  compensa- 
tion provided  therefor. 


Respectfully  submitted, 

W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED: 


ySHEJC.TTHUKLO 

l Ac ting;  Attorney  General 


BONDS:  BOARD  OP  ELECTION  COMMISSIONERS:  COUNTY  COURTS:  Governing 
body  liable  for  payment  of  premiums  on  surety  bonds  where  the 
public  official  elects  to  give  surety  bond  and  the  public  body 
protected  consents  and  approves  same. 


February  9,  1942 


Hon.  Hilary  A.  bush 

County  Counselor 

County  Court  of  Jackson  County 

Kansas  City,  Missouri 


FILE. 


Dear  Mr.  Bush: 

Tills  is  to  acknowledge  receipt  of  your  letter  of 
February  4th,  in  which  you  request  the  opinion  of  this  depart 
ment.  Your  letter  cjf  request  is  as  follows: 


"Judge  George  £.  Montgomery,  Presiding  Judge 
of  the  Jackson  County  Court,  has  instructed 
;ne  to  ask  your  opinion  on  the  following  ques- 
tion. A.  E.  Garvin  has  for  the  past  four 
years  been  a duly  appointed,  qualified  and 
acting  Election  Commissioner  of  Jackson 
County.  During  each  of  the  last  fou*  years 
he  has  purchased  a surety  bona  and  posted  it 
pursuant  to  tho  provisions  of  Lection  11884, 

Revised  Statutes  of  Missouri,  1939,  and  he 
has  paid  the  premium  out  of  his  own  pocket. 

"He  has  now  presented  his  bill  in  the  total 
sum  of  v100.00,  covering  the  four  years’ 
premium,  to  the  County  Court  of  Jackson 
County,  for  payment.  Is  this  a proper  obliga- 
tion of  our  County?  It  is  my  understanding 
that  the  other  Election  Commissioners  will 
also  present  their  bills  in  similar  amounts 
if  till 8 one  is  paid." 

The  question,  as  we  understand  it,  is  whether  the 
County  Court  of  Jackson  County  is  liable  for  the  premium  on 
the  official  bonds  of  the  members  of  the  board  of  Election 
Commissioners  of  Jackson  County  for  the  four  years  last  pact. 


Under  the  provisions  of  Section  11884,  R.  S.  Mo. 

1939,  the  Governor,  by  and  with  the  advice  and  consent  of  the 
Senate,  appoints  a board  of  Election  Commissioners  for  Jackson 
County,  composed  of  four  members.  Said  section  further  pro- 
vides : 
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"•»  -a  * Each  Commissioner  to  give  bond  to 
the  State  In  the  sum  of  4-10,000  with  security 
to  be  approved  by  the  governor,  conditioned 
for  the  i aithful  and  honest  performance  of 
the  duties  of  said  office  and  the  care  and 
preservation  of  the  property  thereof.  ~aid- 
oath  of  office  and  the  bond  to  be  filed  at 
the  office  of  the  secretary  of  state.  * * w " 

No  douut  it  is  the  contention  of  the  members  of  the 
Board  of  Election  Co  aaiteioners  of  Jackson  County  that  tne 
County  Court  should  pay  the  premiums  on  the  bona*  which  they 
are  required  to  give  under  the  above  statute. 

Section  3238,  R.  S.  Mo.  1939  (Mo.  Etat.  Ann.  Sec. 
2851a,  p.  734)  provides: 

"Whenever  any  officer  of  this  state  or  of  any 
department,  board,  bureau  or  commission  of  this 
state,  or  any  deputy,  appointee,  agent  or  em- 
ployee of  any  such  officer;  or  any  officer  of 
any  county  of  this  state,  or  any  deputy, 
appointee,  agent  or  employee  of  any  such  officer, 
or  any  officer  of  any  incorporated  city,  town, 
or  village  in  this  state,  or  any  deputy,  appoint- 
ee, agent  or  employee  of  any  such  officer;  or 
any  officer  of  any  department,  bureau  or  commiss- 
ion of  any  county,  city,  tov/n  or  village,  or  any 
deputy,  appointee,  a;  ent  or  employee  of  any  such 
officer;  or  any  officer  of  any  district,  or  other 
subdivision  of  any  county,  or  any  incorporated 
city,  town  or  village,  of  this  state,  or  any 
deputy,  appointee,  agent  or  employee  of  any  such 
officer,  shall  ue  required  by  law  of  tnis  state 
or  by  charter,  ordinance  or  resolution,  or  by 
any  order  of  any  court  In  this  state,  to  enter 
into  any  official  bond,  or  other  bond,  he  may 
elect,  with  the  consent  and  a proval  of  the 
governing  body  of  such  state,  department,  board, 
bureau,  commission,  official,  county,  city, 
town,  village,  or  other  political  subdivision, 
to  enter  into  a surety  bond,  or  bonds,  with  a 
surety  company  or  surety  companies,  authorized 
to  do  business  In  the  state  of  Missouri  and  the 
cost  of  every  such  surety  bond  shall  be  paid  by 
the  public  body  protected  thereby." 
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Vi q think  that  the  members  of  the  Board  of  Election 
Commissioners  come  under  the  provisions  of  Action  323d,  supra, 
and  the  County  Court  would  be  authorized  to  pay  the  premiums 
on  their  bonds  provided  the  members  of  the  board  and  the 
County  Court  follow  the  terms  thereof.  Vie  particularly  call 
your  attention  to  that  part  of  Section  3233  which  provides 
that  where  the  official  is  required  to  enter  into  a bond, 

"he  may  elect,  with  the  consent  and  approval  of  the  rovernin^ 
body  of  such  state , * * -a-  county,  * * J-  or  otTIer  political 
subdivision,  t£  enter  into  a sure ty  bond , or  bonds,  with  a 
surety  company  or  surety  companies,  « the  cost  of  every 

such  surety  bond  shall  be  paid  by  the  public  body  protected 
thereby."  Unless  the  above  provisions  are  compiled  with, 
there  is  no  obligation  upon  the  public  body  protected  thereby 
to  pay  the  premium  on  the  bond. 

From  your  letter,  we  do  not  understand  that  the  elect- 
ed official  in  question  has  complied  with  that  part  of  Section 
3233  referred  to  above.  Neither  has  the  County  Court  consent- 
ed and  approved  the  payment  of  the  premium.  Under  these 
circumstances  the  County  Court  would  not  be  authorized  to  pay 
the  premium  without  a compliance  with  said  section.  The 
official  in  question,  having  voluntarily  paid  the  premium,  if 
such  is  a fact,  cannot  be  reimbursed  by  the  County  Court. 

The  election  by  the  one  required  to  give  the  surety 
bond,  and  the  consent  and  approval  for  the  officer  to  purchase 
such  a bond  at  public  expense,  must  be  given  in  advance  by 
the  public  body  protected. 

Section  3233,  supra,  was  enacted  at  the  1937  Session 
of  the  General  Assembly  and  gave  authority  to  public  bodies 
to  pay  the  premiums  on  official  bonds,  but  left  it  discretion- 
ary with  said  bodies  whether  or  not  they  paid  the  premiums  on 
such  bonds.  The  constitutionality  of  this  section  was  attack- 
ed in  the  case  of  Motley  et  al  v.  Callaway  County,  149  S.  W. 
(2d)  375,  "for  the  reason  it  is  taking  public  funds  for  pri- 
vate purposes  and  in  conflict  with  Section  3,  Article  X,  of 

the  Constitution  of  the  State  of  Missouri."  The  court  in  this 
case  held  thut  said  Act  was  Constitutional,  and  further  in 
sale  opinion,  1.  c.  Q77,  it  said* 

" *"  * v It  Is  also  recognized  that  to  require 
an  officer  to  pay  the  premiums  therefor 
would  have  the  effect  of  reducing  his  actual 
net  compensation.  So  when  consent  and 
approval  for  the  officer  to  purchase  such  a 
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bond  at  public  expense  was  given  in  advance 
by  'the  public  body  protected,'  it  was  re- 
quired to  pay  the  cost.  No  one  has  ever 
contended  that  payment  of  salaries  to 
officers,  instead  of  requiring  them  to  col- 
lect fees  from  those  to  whom  they  render 
service,  is  not  a public  purpose.  V.e  see 
no  difference  in  principle  between  the  use 
of  public  funus  in  payment  of  officers'  sal- 
aries and  authorising  their  use  to  pay  bond 
premiums,  instead  of  requiring  the  officer 
to  pay  these  himself;  or  to  beseech  other 
private  citizens  to  personally  guarantee 
his  faithful  performance.  It  will  not  al- 
ways be  in  the  public  interest  to  create  a 
situation  in  which  a public  officer  may  be 
placed  under  greater  obligations  to  certain 
private  citizens  (who  furnish  his  bond)  than 
to  the  public  generally.  At  least,  we  think 
it  is  within  the  discretion  and  authority  of 
the  Legislature  to  say  which  is  the  best 
public  policy.  ******" 

CONCLUSION 


It  is  therefore  0’ir  opinion  that,  under  the  facts  set 
forth  in.  yon*  letter,  the  County  Court  of  Jackson  County 
would  not  be  liable  for  the  premiums  paid  by  the  member  of 
the  Board  of  election  Co  unis s loners,  because  he  did  not 
elect  in  advance  , with  the  consent  and  approval  of  the  County 
Court,  to  purchase  such  bond  a±  public  expense.  However,  if 
the  official  desires  to  give  a surety  bond  in  the  future,  and 
secures  the  consent  and  approval  pf  the  County  Court  to  do  so, 
the  County  Court  should  pay,  and  is  obligated  to  pay,  the 
premium  on  same. 

Respectfully  submitted. 


COVTSLL  R.  R WITT 

Assistant  Attorney  General 

A PROVED: 


(AmMlIfi  Attorney  General 
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COUNTY  CLERKS: 
FEES: 


County  Clerk  not  entitled  to  fee  for  filing 
declaration  of  candidacy. 


May  21,  1942 


Honorable  Chas.  B.  Butler 
Proseouting  attorney 
Doniphan,  Miasouri 


Dear  Sir: 


— "i 

FILE. 


We  ure  in  receipt  of  your  request  for  an  opinion 
from  this  department  under  aate  of  i».ay  19,  1942,  ae  fol- 
lows: 

’’County  Clerks  here  have  been  charg- 
ing Justices  of  the  peace  ana  constables 
fifty  cents  for  filing  their  declarations 
as  candidates  for  township  offices  in  the 
primary  elections. 

"I  am  unable  to  find  any  justification 
for  such  charges  ana  would  like  to  have 
your  opinion  in  the  matter.” 


The  aeolurations  referred  to  by  you,  whioh  must  be 
filed  by  justices  of  the  peaoe  ana  constables,  are  required 
by  section  11550,  H.  S.  Mo.  1959,  which  is  as  follows: 

”The  name  of  no  candidate  snail  be  printed 
upon  tiny  offioial  ballot  at  any  primary 
election,  unless  at  least  sixty  aays  prior 
to  such  primary  a written  declaration  shall 
have  been  filed  by  the  candidate,  as  pro- 
vided in  this  article,  stating  his  x\ill 
name,  resiuenoe,  office  for  whioh  he  pro- 
poses as  a canaiuate,  tne  party  upon  wnose 
ticket  he  is  to  be  a oonuidate,  that  if 
nominateu  and  eleoteu  to  uuoh  office  he  will 
qualify,  ana  such  aeclaratlon  snail  be  in 
substantially  the  following  form: 


Hon.  chas.  B.  Butler 


-2- 


May  £1,  1942 


I,  the  undersigned,  a resident  and 
qualified  eleotor  of  the  ( precinct 

of  the  town  of  ) , or  ( tne  

precinct  of  the  wura  of  the  city 

of ) , county  of ana  state  of 

X.iusouri,  uo  announce  myself  a candi- 
uate  for  the  office  of  on  the 

ticket,  to  be  votea  for  at  the 

primary  election  to  be  hela  on  the  first 

Tuesday  in  August,  , and  I further 

declare  that  if  nominated  and  electee,  to 
such  office  I will  qualify. 

(Signed)  


Section  1155b,  k.  S.  Mo.  19o9,  requires  the  declara- 
tion to  be  filed  in  the  office  of  the  oounty  clerk,  or  in 
tne  office  of  the  election  commissioners  of  the  City  of 
St.  Louis  when  the  candidates  are  competing  for  an  office 
to  be  voted  for  by  electors  wholly  within  the  county  or 
City  of  St.  Louis. 

We  are  unable  to  find  either  in  the  provisions  of 
our  statutes  relating  to  elections  or  in  those  provisions 
rela  ing  to  fees  to  be  charged  by  oounty  clerks  for  the  per- 
formance of  their  official  uuties  any  mention  of  a fee  v.hioh 
may  be  oharged  for  filing  the  declaration  above  described. 

We  are  also  unable  to  find  any  provision  granting  the 
secretary  of  state  a fee  for  the  performance  of  a similar 
service  in  the  case  of  candidates  for  state  offices,  repre- 
sentatives in  congress,  courts  of  appeals,  circuit  judges, 
an-i  those  members  of  the  general  assembly  whose  districts 
comprise  more  than  one  oounty. 

The  rule  in  a case  of  this  kind  is  well  recognized 
and  has  been  recently  expressed  by  our  Supreme  Court  in 
Nodaway  County  v.  Kidder,  129  3.  V*  (2d)  857,  ub  follows: 

"The  general  rule  is  thc.t  the  rendition 
of  services  by  a public  officer  is  deemed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  statute.  If  the 
statute  provides  compensation  in  a par- 
ticular mode  or  manner,  then  the  officer 
is  confined  to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or  to 
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any  different  mode  of  securing  saiae. 
juon  stututes,  too  must  be  strictly 
construed  as  against  the  officer. 

State  ex  rel.  Evans  v.  Gordon,  245 
Mo.  12  , 28,  149  S.  ...  658;  King  ▼. 
Riverluna  Levee  oist. , 218  Mo.  App. 
490,  49o,  279  8,  W.  19b,  196;  State 
ex  rel.  Wedeking  v.  McCracken,  60  Mo. 
_.j.p p . GoO , 656. 

"It  is  well  established  that  a public 
officer  claiming  compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorizing  suoh  payment. 
State  ex  rel.  Buder  v.  Haokmann,  o05 
Mo.  542,  265  S.  V*  5o2,  554;  State  ex 
rel.  Linn  County  v.  Adams,  172  Mo.  1, 
7,  72  S.  W.  655;  Williams  v.  Chariton 
County,  85  Mo.  645." 


COLCIUSIGN 


It  is,  therefore,  the  conclusion  of  this  department 
that  the  oounty  clerks  of  the  various  counties  of  the  state 
are  not  entitled  to  any  fees  for  filing  the  declarations  of 
candidates  for  township  offices  in  the  office  of  the  oounty 
clerk  as  required  by  Seotion  11550,  R.  S.  io.  1959. 


Respectfully  submitted 


ROBERT  L.  HTDER 
assistant  attorney  General 

approves: 


ROY  McKI'xTRlOK 
Attorney  Genex*al 
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SCHOOLS:  Board  of  education  in  town,  city  and  consolidated 

districts  does  not  have  authority  to  accept  any- 
thing but  cash  at  sale  of  school  property. 


September  2,  1942 


Honorable  Charles  B.  Butler 
Prosecuting  Attorney 
Boniphan,  Missouri 


6 \ 
! J 


I 


filed 

/J 


Bear  sir: 


This  will  acknowledge  receipt  of  your  recent 
request  for  an  opinion,  which  reads  as  follows: 

”%uite  a controversy  has  arisen 
here  over  the  sale  of  the  gymnasium 
by  the  school  board.  Boniphan  is  a 
consolidated  school  district.  1 en- 
close you  a oopy  of  the  advertise- 
ment of  sale. 

"They  are  selling  under  section 
10471.  The  only  question  involved, 
as  1 presume  the  board  can  say  when 
tne  property  is  no  longer  needed  for 
school  purposes,  is,  can  the  School 
Boaru  sell  the  property  on  time  pay- 
ments auu  not  put  the  money  for  the 
sale  in  the  building  funu  as  the 
statute  requires.  Will  you  please 
give  me  the  opinion  of  your  office 
in  the  matter.  I expect  to  be  in 
Jefferson  City  the  first  of  next  week 
and  will  drop  in  ana  see  you.  I would 
like  to  nave  this  opinion  before  the 
sal  e . " 

The  portion  of  Section  10471,  R.  S.  i.:o . 1939,  which 
is  applicable  to  your  question  reads  as  follows: 

M * * * and  whenever  there  is  within 
the  district  any  school  property  that 
is  no  longer  required  for  the  use  of 
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the  district,  the  board  is  hereby 
authorized  to  advertise,  sell  and 
convey  the  same,  ana  the  proceeds 
derived  therefrom  shall  be  placed 
to  the  credit  of  the  building  fund 
of  such  district.” 

It  has  long  been  held  by  the  courts  in  this  state 
that  directors  of  school  uistriots  have  only  such  authority 
as  is  expressly  granted  them  by  statute  and  such  as  is 
necessurily  implied  in  the  powers  expressly  granted.  In 
the  case  of  State  v.  Kessler,  156  Mo.  App.  1.  c.  240,  the 
court  said: 

” * * * The  board  of  directors  of 
the  school  district  is  a bouy  clothed 
with  authority  to  discharge  such 
functions  of  a public  nature  as  are 
expressly  prescribed  by  statute.  It 
can  exercise  no  power  not  expressly 
conferred  or  fairly  arising  by  neces- 
sary implication  from  those  conferred. 

* * *H 

Likewise,  in  the  case  of  Consolidated  School  dis- 
trict No.  6 v.  Shawhan,  275  S.  W.  1.  c.  184,  the  court  said: 

’’Plaintiff  district  is  a corporation 
created  by  statute;  its  board  of  di- 
rectors is  what  the  statute  makes  it, 
having  only  such  powers  and  functions 
as  are  expressly  delegated  to  it. 

Armstrong  v.  School  District,  28  Mo. 

App.  169.  * * *” 

Again,  in  the  case  of  Wright  v.  Board  of  Education, 
295  Mo.  1.  c.  476,  the  Supreme  Court  suid: 

"The  power  of  the  board  to  make  the 
rule  in  this  case  is  to  be  considered 
prior  to  a determination  of  its  rea- 
sonableness. The  power  delegated  by 
the  Legislature  is  purely  derivative. 

Under  a well-recognized  canon  of  con- 
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struotlon,  suoh  powers,  however 
remedial  In  their  purpose,  oan  only 
be  exercised  as  are  clearly  compre- 
hended within  the  words  of  the 
statute  or  that  may  be  cteriveu  there- 
from by  necessary  implication,  regard 
always  being  had  for  the  object  to  be 
attained.  Any  doubt  or  ambiguity 
arising  out  of  the  terms  of  the  grant 
must  be  resolveu  in  favor  of  the 
people.  (Watson  Seminary  v.  County 
Ct.  Pike  Co.,  149  Mo.  1.  o.  70,  and 
cases,  45  L.  H.  A.  675;  Armstrong  v. 

School  Cist.,  28  Mo.  App.  160;  25 
H.  C.  L,  p.  1091,  sec.  506  and  notes.)" 

Applying  the  rules  announced  by  the  oourts  in  the 
foregoing  cases  to  section  10471,  we  believe  it  is  evi- 
dent that  the  board  does  not  have  authority  to  accept  any- 
thing but  cash  at  the  sale  or  the  school  property.  The 
statute  does  not  expressly  give  the  board  the  right  to 
sell  on  terms  ana  take  security  for  the  balance  of  the  pur- 
chase price.  The  statute  says  that  the  proceeds  shall  be 
placed  in  the  bulletin^  fund  of  the  uistrict,  and  we  think 
this  olearly  contemplates  cash.  The  acceptance  of  security 
for  the  balance  of  the  purohuse  price,  in  effect,  amounts 
to  an  investment  of  the  funds  of  the  district.  The  board 
is  not  given  express  authority  to  make  suoh  investment. 

Had  the  Legislature  Intended/that  the  board  oould  accept 
security  for  the  balance  of  the  purchase  price,  the  law 
would  no  doubt  have  specified  the  nature  of  the  security, 
the  length  of  time  which  might  be  extended,  and  the  rate 
of  interest  which  should  be  oharged  on  such  deferred  pay- 
ments. In  other  cases  where  officers  are  authorized  to 
invest  public  funds,  the  law  sets  out  the  terms  and  condi- 
tions undex*  whioh  they  may  make  such  investments. 

3inoe  no  terms  or  conditions  are  set  forth  in  sec- 
tion 10471,  in  order  to  hold  that  the  board  hud  the  right 
to  give  terms  of  credit  we  would  have  to  hold  that  the 
board  had  unlimited  authority  to  prescribe  the  terms  and 
conditions.  In  other  words,  if  suoh  a theory  were  adopted, 
tne  board  oould  aocept  a deed  of  trust  back  on  the  property 
for  a year  or  for.  ten  years,  at  any  rate  of  interest  that 
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It  saw  fit,  or  It  could  accept  no  security  at  all  for  the 
deferred  payments.  We  believe  that  the  absence  of  these 
terms  and  conditions  for  extension  of  oredit  argues 
strongly  for  the  proposition  thut  the  statute  does  not 
give  the  boaru  such  power. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  boards  of  education  in  city,  town  and.  consolidated 
school  districts  can  only  sell  the  property  of  such  dis- 
tricts vhich  is  no  longer  needed  by  public  sale  for  cash 
and  cannot  extend  credit  or  aooept  deferred  payments  for 
suid  property. 


Respectfully  su omitted 


HttitRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


ROY  LlcKi'i’TiiUh. 

Attorney  General 


PROBATION  AND  PAROLE  OFFICERS: 


Exempted,  from  "concealed  weapon" 
statute . 


October  27,  1942. 


. r.  Donald  1 . Bunkor,  Director 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 


filed 

/Jj 

Dear  Sir: 


The  .ittornoy-Goneral  wishes  to  acknowledge  receipt 
of  your  letter  of  October  2G,  1942,  In  which  you  request  an 
opinion  of  this  Department . Your  request,  omitting  caption 
and  signature.  Is  as  follows: 

"The  Board  of  Probation  and  Parole 
would  greatly  appreciate  a ruling 
from  you  In  regard  to  the  following 
question:  Doos  a Ltate  Probation  and 
Parole  Off ic  ;r  havo  the  right  to  carry 
a gun  in  his  car  or  on  his  person? 

"This  question  has  arisen  several  times 
in  this  Department,  and  reference  has 
boson  made  to  Lection  No.  9162  of  the 
Revised  statutes  of  Missouri  1939,  in 
which  the  following  provision  Is  set 
forth: 

"’The  loard  of  Prooation  and  Parole 
Officers  appointed  under  this  article 
3hall  have  jurisdiction  co-extensive 
with  the  ooundarios  of  this  State,  and 
may  make  arrests  anywhere  In  the  State 
in  tne  course  of  their  duties  under 
this  article. * 

"The  State  Probation  and  Parole  Officers  . 
must  necessarily  expose  thsmselves  to 
the  same  dangers  as  police  officers  in 
making  arrests  of  parolees  whose  paroles 
have  been  revoked  by  the  Board  of  Pro- 
bation and  Parole,  and  In  returning 
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parolees  to  the  State  penal  institu- 
tions following  the  revocation  of 
their  paroles." 

The  general  statute  prohibiting  the  carrying  of  con- 
cealed weapons  is  Section  4423,  d.  S.  too.  1939.  Said  section 
provides  as  follows: 

"If  any  person  shall  carry  concealed  upon 
or  about  his  person  a dangerous  or  deadly 
weapon  of  any  kind  or  description,  or 
shall  go  into  any  church  or  place  where 
people  have  assembled  for  religious  wor- 
ship, or  into  any  school  room  or  place 
where  people  are  assembled  for  educational, 
political,  literary  or  social  purposes, 
or  to  any  election  precinct  on  any  election 
uay,  or  into  any  court  room  during  the 
sitting  of  court,  or  into  any  other  public 
assemblage  of  persons  met  for  any  lawful 
purpose  other  than  for  militia  drill,  or 
meetings  called  under  militia  law  of  this 
state,  having  upon  or  about  his  person, 
concealed  or  exposed,  any  kina  of  fire- 
arms, oowie  knife,  spring-back  knife, 
razor,  metal  knucks,  billyr,  sword  cane, 
dirk,  aaggex1  ,slungshot  or  other  similar 
deadly  weapons,  or  shall,  in  the  pres- 
ence of  one  or  more  persons,  exhibit  any 
such  weapons  in  a rude,  angry  or  threaten- 
ing manner,  or  siiall  have  any  such  weapon 
in  his  possession  when  intoxicated,  or, 
directly  or  indirectly,  sell  or  deliver, 
loan  or  barta.*  to  any  minor  any  such  weapon, 
without  the  consent  of  the  parent  or 
guardian  of  such  minor,  he  siiall,  upon 
conviction,  be  punished  by  imprisonment 
in  the  penitentiary  not  exceeding  two 
years,  or  by  a fine  of  not  loss  than  one 
hundrou  nor  more  than  one  thousand  dol- 
lars, or  by  imprisonment  in  the  county 
jail  not  less  than  fifty  days  nor  more 
than  one  year,  or  by  both  such  fine  and 
imprisonment:  Provided,  that  nothing  con- 
tained in  this  section  shall  apply  to 
legally  qualified  sheriffs,  police  officers 
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anu  other  persons  whoae  bona  fide  duty 
is  to  execute  process,  civil  or  criminal, 
make  arrests,  or  aid  In  conserving  the 
public  peace,  nor  to  persons  traveling 
In  a continuous  journey  peaceably  through 
thl3  state." 

It  will  be  notlcei.  that  such  section  provides  that 
no  person  shall  carry  concealed  weapons  upon  or  about  his 
person,  but  at  the  end  of  such  section  there  is  a proviso  set- 
ting out  that  nothing  contained  in  such  section  "shall  apply 
to  legally  qualified  sheriffs,  polico  officers  anu  other 
persons  whoso  bona  fide  duty  is  to  execute  process,  civil  or 
criminal,  make  arrests,  or  aid  in  conserving  tne  public  peace, 
it  a- 

That  brings  us  to  the  question  of  whether  or  not 
parole  officers  co  ;e  within  the  provisions  of  Section  4423, 
supra,  which  exempts  certain  officers  from  the  provisions  of 
the  statute  preventin'  the  carrying  or  concealed  weapons. 

Und  r section  9162,  B.  S.  ho.  1939,  the  status  of  these  parolo 
officers  La  sot  forth.  ; uch  section  of  the  statutes  prescribes 
the  following: 

"The  parole  officers  and  other  employees 
of  the  hoard  snail  perfor  i such  duties 
as  taay  be  prescribed  by  said  oard.  The 
Borrd  and  the  parole  and  probation  officers 
appointed  under  this  article  snail. have 
jurisdiction  co-extensive  with  the  bound- 
aries of  this  state,  and  may  make  arrests 
anywhere  in  the  state  in  the  course  of 
their  duties  under  this  article,  bpon 
request  of  the  hoax'd  or  an;  parolo  or  pro- 
bation officer,  all  peace  officers  of 
this  state  are  authorized  and  required  to 
make  arrests  and  to  hold  a person  no  arrest- 
ed subject  to  tne  order  of  the  board  or  any 
parole  or  probation  officer." 

It  will  Do  seen,  after  reading  the  section  of  the 
statute  q^otou  aoove,  that  tne  parole  anu  probation  officers 
appointed  unuor  Article  8 of  Chapter  48,  h.  S.  :io.,  1939,  "aay 
make  arrests  anywhere  in  the  jtato  in  the  course  of  their  duties 
under  this  article."  This  being  the  power  of  the  parole  and 
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probation  officers,  the;  t.ion  cone  directly  under  the  provisions 
exempting  certain  officers  froa  the  regulations  to  set  out  in 
Soction  4423, in  that  thsy  have  the  power  to  make  arrests. 


Conclusion 

Therefore,  it  is  tie  opinion  of  this  repartmont  that 
State  Probation  an.  Parole  Officers  cone  within  the  exemption 
of  Section  4423,  R.  i.  lo.  1939,  in  that  the;  arc  empowered 
under  action  9162,  R.  2.  ho.  1939,  to  make  arrests  anywhere 
in  the  State  of  hi3souri.  Therefore,  the„  are  not  prevented 
from  carrying  t;uns  for  tlieio.  protection  b;  the  provisions  of 
Section  4423,  R.  ho.  1939. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  "ttor  oy-2enoral 


APnROV  D: 


ACT  Lc  f j_14C  . IC  j.  - 
Attorney- General 
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Printing.  mu.it  oe  acme  in 
accordance  with  Public  Printing 
Ac  t • 


Decemoer  22,  1942 


nor*.  Donald  to.  Bunker 
Llrector  of  Probation  and  Parole 
Jefferson  City,  Missouri 


iear  Mr.  Bunker: 

Under  date  of  December  17,  1942,  you  wrote  this 
office  requesting  an  opinion  as  follows: 

"Y.e  have  been  informed  by  the  Ltate 
Purchasing  Agent  and  the  State  Auditor 
that  all  printed  material  for  the 
Board  of  Probation  anc  Parole  must  be 
oroered  through  the  Commissioners  of 
Puolic  Printing  in  accordance  with  the 
provisions  set  forth  in  Section  14992 
of  the  Revised  Statutes  of  Missouri  for 
1929. 

“It  is  the  contention  of  the  Board  of 
Prooation  and  Parole  thet: 

”1.  The  law  referred  to  was  passed  in 
1929,  eight  years  before  the  Board  of 
Prooation  anu  Parole  was  created  by 
the  Legislature  of  1937,  and  therefore, 
could  not  apply  to  this  Board. 

"2.  Parole  matters,  boro  1937,  were 
handled  by  he  Penal  Boaru,  and  all 
stationery  and  other  printed  matter  was 
ordered  from  the  Prison  Printing  indust- 
ry. after  the  creation  of  the  Board  of 
Probation  anu  Parole  this  printed  matter 
was  ordered  from  the  Prison  Industry  as 
before • 

"3.  Prom  1937  until  the  present  time 
the  State  Purchasing  Department  anu  State 
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Auditor  approved  all  printing  bills  sub- 
mitted by  the  Prison  Industrial  Office  to 
the  Board  of  Probation  ana  . arole. 

”4.  All  printed  material  used  by  the 
Board  of  Probation  and  Parole  is  in  the 
interests  of  Prison  inmates  or  released 
prisoners  from  the  Penitentiary  or  the 
Circuit  Courts,  and  therefore,  this 
printing  should  rightfully  be  done  oy  the 
Prison  Printing  Inaustry. 

”5.  Inasmuch  an  this  printing  is-  done  oy 
inmates  who  shoula  be  Supplied  with  work 
as  part  of  an  effective  treatment  program 
for  the  rehabilitation  of  inmates,  and  as 
a means  oi  suving  State  money,  the  Board 
feels  that  it  should  continue  to  order 
printed  material  through  the  Prison  Print- 
ing Industry. 

"The  Boarc  of  Probation  and  Parole  should 
appreciate  an  opinion  from  you  relative  to 
this  situation." 

In  your  letter  you  refer  to  Section  14992,  Article 
I,  Chapter  IkO,  R«  2.  mo.  1939,  which  section  is  herein 
set  forth: 

"Co.riiaissionert  of  printing  snail  examine 
the  proof  sheets  of  all  work  executed  under 
the  provisions  of  this  chapter,  and  see 
that  they  are  correctly  printed,  and  that 
all  such  work  Is  executed  in  a suitaole 
manlier  and  in  aucoru&nce  with  the  require- 
ments of  this  chapter.  Lain  commissioners 
snail  keep  an  accurate  account  of  all  paper 
delivered  to  the  public  printer  or  printers, 
and  see  that  it  is  used  properly  ana  without 
unnecessary  waste,  all  work  to  be  ex- 
ecuted for  th-  executive  departments  shall 
be  ordered  through  the  commissioners  of 
puolic  printing,  an-  a requisition  shall  oe 
obtainea  in  aavanoe  Ei0ned  by  the  head  of  the 
department  ordering  such  work  and  said 
requisition  shall  be  approved  oy  the  co/nmis- 
sloners  of  puolic  printing  in  the  same 
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manner  as  that  provided  in  section  14995 
of  rhis  lay/  respectin  the  examination 
of  nts«  .xec  tive  departments  shRll 

in  this  anc  other  sections  of  tnis  chapter 
be  construed  to  mean  both  the  heads  of 
said  department?  and  the  subordinate 
branches  thereof,  the  boards,  commissions, 
bureaus  and  officers  appointed  by  the 
heads  of  taid  departments  except  the 
boarcs  of  educational  and  eleemosynary 
Institutions  of  the  s . hull 

the  duty  of  the  commit  si on or s to  see  that 
the  full  number  of  copies  of  eacn  job  is 
received  fro  i the  printer  and  delivered 
to  the  proper  depart  .ent.  :.o  accounts 
shall  be  considered  or  approved  by  them 
or  paid  by  the  state  auditor  unless  the 
-.‘.ork  for  which  it  is  rendered  is  done  in 
accoroance  with  the  requisition  obtained 
in  advance  and  a >, 'roved  us  herein  provided, 
unci  if  when  the  final  copies  are  delivered 
they  oo  less  than  the  numoer  called  for 
in  the  req  isltion,  the  commissioners  shall 
pay  only  for  the  actual  number  of  copies 
delivered,  ana  no  account  for  composition 
shall  oe  rencered  or  approved  until  the 
requisition  for  the  oroer  is  returned  to  the 
cc  miseioners  enc  thereafter  no  charge 
for  composition  shall  oe  mace  on  that 
oiaer.  Fhe  commissioners  of  public  print- 
ing shall  have  the  power  to  determine  the 
number  of  copips  ana  ni-in'oor  of  pet.es  of 
subject  material  in  each  document  printed 
under  their  supervision.  They  shall  audit 
all  acco:nte  for  printing  and 'bind inL  ex- 
ecuted under  the  provisions  of  this 
chapter,  and  they  shai  1 keep  a rocerd  of 
the  cost  of  princin^  and  binding , the 
amount  of  paper  used,  and  the  entire  ex- 
pense of  each  document  or  item,  and  a 
copy  of  each  document  shall  oe  uuly  filed 
and  preserver,  by  them,  with  the  cost  indors- 
ed upon  it.1 


it  will  ie  noted  that  this  section  of  the  statutes  requires 
ail  printing  fer  the  executive  departments  to  be  ordered 
through  the  commissioners  of  public  printing,  anu  further 
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aefines  executive  ue -art.nents , exciudin  only  the  eleemosy- 
nary ana  educational  ooarus. 

In  the  cate  of  date  ox  rel.  dcKinley  Publishing 
company  v.  .c; .:an,  ol4  o.  35  'aeciaea  in  1 928  ) suit  was 
brought  to  co  ; el  payment  of  a printing  oill  incurred  oy 
the  hirin.ay  department,  which  printing,  haa  not  -een  request- 
ed  throuj  h the  printing  commission*  The  cate  was  aeciced 
uy  the  oupreTiO  Court  en  oanc,  any  in  deciding,  the  court 
held  against  the  publishing  company,  i.c  1*  c*  42  of  the 
case,  supra,  the  cuurt  considered  and  applied  lection  9714, 
R*  £.  iviitBOuri,  1919,  ana  saia: 

"The  statute  regulating  public  printing 
1e  limited  in  its  purview  to  the  execu- 
tive uepartments.  This  term  has  oeen 
eii  defined  elsewhere  to  induce  all 
acts  which  puulic  officers  are  required 
to  perform  oy  lepislati'.  e authority  anc 
which  they  are  bound  to  obey  (al  tennis 
v.  New  fork,  6 Duer  (N*  i.j  1.  c.  • oti, 
ana  to  Include  ail  person*  upon  whom  are 
lmposea  duties  in  the  aominietratuon  of 
Public  affairs  as  contradietin;?  lshed 
from  legislative  ana  judicial  functions. 

(People  v.  alsoury,  134  .ich.  1.  c. 

649.) 

"The  triune  character  of  our  governments, 
state  and  national,  being  the  same,  this 
oefiuition  is  at  ajplicaole  nere  as 
elsewhere.  Its  correctness,  no  one 
familiar  with  their  character  will  ques- 
tion. respite  this  fact  the  Legislature, 
whether  prompted  oy  what  it  regtrciea  as 
an  improperly  limited  juaicial  aeflnition 
of  the  term,  . s applied  to  the  law  i.ec. 

10300,  R.  5.  1909)  then  in  force  in 
i-egara  to  the  duties  of  the  printing 
commit  sioner,  or  for  otner  reasons,  re- 
pealed the  same  ana  enacted  what  is  now 
.action  9714  of  the  present  statute." 
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"aluio'.  h . ectlon  ld3ob  ht.c  provided 
onoraily  that  'all  v.or  to  Je  executed 
for  the  executive  department*  of  ubis 
l tate  ahull  be  orclei-ed  through  the 
bo  nissioners  of  P olic  Printing*  the 
Lt,;  laiat'  re,  in  the  enact nent  of  the 
new  section  (now  section  J714)  provided, 
anon_  ocher  thin  s,  lh~t  ' the  executive 
department.:  shall  in  this  ana  in  other 
sections  of  tnls  chapter'  (now  chapter 
^9)  ' oe  constru  ed  to  mean  ooth  the  ru-ats 
of  said  departments  anc  the  sr  nominate 
o ranch  , t , co  -on- 

era,  oureout  ant  oi  .xcen  i Lnt  d oy 
tne  noads  of  said  departments , except 
ohe  ooarut  ol'  ed  c.  txonal,  mu  the  eloe- 
no8ynary  institutions  of  the  otate*1 

ihe  authority  of  the  Legislature  to 
tuu£  more  clcai'ly  oefine  the  a.;_  lication 
of  the  terra  is  j.n  harmony  witn  Its 
reco.  nizeu  mdan.Lnt  of  w-.ich  v,e  v.lil  take 
juoiciul  notice.  aslce  Xrom  tnls,  the 
power  of  a ne^itla  ture  to  oefine  the 
objects  afiecteu  or  LO..Lnt  to  ue  affected 
oy  its  ovn  enactments  is  beyond  contro- 
versy. (Lity  of  St*  toidt  v.  hash,  bGt> 
o«  1.  c.  o3wj  tate  ex  rel.  dunk  v.  ifLli- 
i on , loo  o.  1.  c.  :3j • ) 

"ihe  moving  impulse  in  the  enactment  of 
what  is  now  -ection  '714,  '_visea  Statute* 
f l , ...  .v.  ai  eu.  x...  intention 

was  to  inci..dc,  so  fur  as  concerns  the 
re  1 .ion  oi  puolic  printing  , the  e:  ecu- 
tivo  aivision  of  the  ^.tate  oov  rmaent  as 
rec0i.ni2.ed  >y  the  corn  titution,  and  all 
of  its  departments  anc  the  ^coordinate 
jnnehes  thereoi , except  the  eaucational 
and  *1  € eynary  Institutions.  as 

what  v.as  meant  by  the  j-une : ai  ...  jvisxon 
oi  ociiuu  j 71-.  jefore  its  ^menornent. 
fhe  only  effect  of  the  definition  in  the 
amendment  \ as  to  i\e  legislative  sanction 
in  & aeflnice  unc  un.nl stakaole  manner  to 
the  .canin^  anc  application  of  the  worcs 
ja*  theretofore  employee*  • i.ith  this  statute 
o<if ore  us,  out  for  the  interposition  of 
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subordinate  objections,  which  v/e  will 
consicer  later,  the  solution  of  the 
Hue st Ion  at  Issue  would  oe  but  one  of 
classification*" 

The  court  further  held  in  this  case  that  the  highway 
department  was  included  within  the  term  "executive  depart- 
ments . 

In  your  letter  you  mentioned  that  the  statutes  that 
created  the  board  of  Prooation  anc  Paroles  were  enacted 
subsequent  to  tne  statute  relating  to  the  public  printing. 

The  rulinj  is  recognized  that  statutes  subsequently  enacted, 
when  treating-  of  the  same  suoject  as  prior  statutes,  may 
by  implication  repeal  the  prior  statutes  or  portions  there- 
of. The  provisions  of  the  statutes  relating  to  the  hoard 
of  Probation  and  Paroles  contains  nothing  vu.ich  aut  horizes 
or  purports  to  authorize  the  loard  of  Probation  ana  Paroles 
to  have  Its  printing  aone  in  any  manner  otner  than  that 
found  to  be  prescribed  in  Article  1,  Chapter  120,  R*  S.  mo. 
1939. 

Further,  the  law  covering  state  printing  was  in 
force  and  effect  at  the  time  of  the  enactment  of  the  statutes 
creating,  the  beard  of  Prooation  and  Paroles.  The  General 
Assembly  had  knowledge  of  the  exist&nce  of  the  law,  and  had 
it  been  the  intent!  n of  the  General  Assembly  that  the 
board  of  Prooation  and  Paroles  should  oe  exempted  from  the 
operation  of  tne  provisions  of  the  printing  laws,  this  board 
could  h.*  ve  been  exempted  as  were  the  board  of  Education  and 
the  Kleemosyn&ry  board. 

bection  14992,  Article  1,  Chapter  120,  R.  S.  Mo. 

1939,  referred  to  in  your  letter,  is  identical  with  bection 
9714,  R.  S.  Mo.  1919,  construed  ana  applied  in  the  Hackman 
case,  supra. 

In  your  letter,  you  mentioned  that  the  printing 
for  the  board  of  Prooation  and  Paroles  has  not  been  none  in 
accordance  with  the  statute.  A previous  failure  to  conform 
to  the  statutes  would  oe  no  justification  for  continuing 
such  course.  Attention  is  Girected  to  the  brief  but  very 
pertinent  quotation  from  the  case  of  btate  ex  inf.  McKittrick 
v.  Williams,  144  . . \ . (ba)  98,  l.c.  104,  wherein  the  court 
said: 
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■*  * * * ;;aac.o  cannot  alter  the  law. 
United  States  v.  McDaniel,  7 Pet.  1, 

8 L.  ^d.  6o7.  It  is  self  evident 
that  a custom  or  usage  repugnant  to 
the  express  provision  of  a statute  is 
void.  <-  -•  * " 


u , NOD,  SIGN 


The  ~>oard  of  Probation  anc  Paroles  is  induced 
within  the  executive  departments  mentioned  in  lection 
14992,  . Missouri  1.39,  anu  ahou£ti  follow  the  pro- 

visions of  Article  1,  Chapter  120,  R.  0.  Missouri, 
1^59,  In  having  its  printing  hone. 


Respectfully  submitted. 


• • J.Xi  » C lit 

Assistant  Attorney  General 


AP  PROV-I: 
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Attorney  General 


ELECTIONS:  Serial  number  on  ballot  must  be  covered  by  black 

sticker. 


March  £6,  1942 


Mr,  Ed.  3.  Carroll,  Chairman 

Juokson  County  Board  of  Eleotion  Commissioners 
Court  House 

Independence,  Missouri 


FILE 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion,  \.hioh  reads  as  follows: 

’’The  last  session  of  the  Legislature 
repealeu  ^ec.  11607  of  ft.  7,  chap. 

76,  u.  J.  of  Missouri,  1939  and  en- 
acted. in  lieu  thereof  3ec.  11607, 
which  among  other  things,  requires 
the  Election  Judges  in  the  presence 
of  the  voter,  before  any  ballot  i3 
placed  in  the  ballot  box,  to  oover  or 
conceal  securely  the  identifying  num- 
ber or  numbers  by  means  of  a black 
sticker  so  as  to  conceal  the  number 
or  numbers  placed  thereon. 

"Your  opinion  is  aesirea  as  to  the  in- 
terpretation of  identifying  numbers. 

The  b^l.ot  carries  on  the  back  the 
number  placed  by  the  Judges  in  their 
own  handwriting.  This  number  is  to  be 
covered  by  the  black  sticker  mentioned 
above,  but  v.hat  about  the  serial  num- 
ber that  is  printed  on  the  stub  of  the 
ballot  anu  the  face  of  the  ballot?  In 
othur  words,  should  the  bluok  sticker 
be  used  on  the  serial  number  on  the 
faoe  of  tne  ballot? 
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"Your  opinion  1b  necessary  and  urgently 
requested  because  the  Boaru  is  in  the 
process  of  ordering  blaok  stickers  to 
bo  used  as  required  by  Law." 

The  1941  General  Assembly  enacted  a statute  relating 
to  the  secrecy  of  the  ballot,  v/hich  lew  provides  as  follows 
(Laws  of  Missouri,  1341,  page  565): 

"^vex-y  ballot,  shall  be  numbered  in 
numerical  order  in  which  received,  and 
it  sht.ll  be  tne  duty  of  the  election 
judges,  in  the  presence  of  the  voter, 
before  any  ballot  is  placed  in  the 
ballot  box,  to  cover  or  conceal  securely 
the  identifying  number  or  numbers  placed 
on  the  ballot  by  placing  over  the  num- 
ber or  numbers,  nnu  pasting  uown,  a 
black  sticker,  which  sticker  is  to  be 
two  inches  square  with  gurnmeu  edges  ex- 
tending tnree-eights  (5/6)  of  an  inch 
towards  the  center  of  the  square,  so  as 
to  conceal  but  not  destroy,  the  number 
or  numbers  plaoea  thereon.  Such  stick- 
ers shall  bo  supplied  to  the  election 
Judges  by  the  County  Clerk  or  Board  of 
Election  Commissioners  of  each  county 
or  city,  and  no  sticker  shall  be  re- 
moved except  in  case  of  contested  elec- 
tions, grand  Jury  invest  lotions,  or  in 
tae  trial  of  all  civil  or  oriminal  oases 
In  which  the  violations  of  any  law  re- 
lating to  elections,  including  primary 
elections,  is  under  investigation  or  at 
issue  and  then  only  on  the  order  of  a 
proper  oourt  or  judge  thereof  in  vaca- 
tion. No  judge  of  election  shall  deposit 
any  bullot  upon  which  the  names  or  ini- 
tials of  the  Judges,  as  hereinbefore  pro- 
vided for,  ao  not  appear." 

The  physical  makeup  of  the  ballot  Is  set  forth  in 
3ection  11595,  it.  3.  Mo.  1959,  and  is  as  follows: 


" * * * Provider , that  in  all  cities  and 
counties  which  now'  have  or  ;~ay  hereafter 
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have  u legal  registration,  the  elec- 
tion commissioner  snail  cause  the  bal- 
lots to  be  printed  on  the  same  leaf 
with  a stub  not  over  two  inches  in 
width,  and  separatou  tnerefrom  by  a 
perforated  line  extending  across  the 
top  of  tne  ballot  one  inch  from  the 
top  thereof.  Upoxi  the  left-hand  mar- 
gin of  the  stub  of  tais  ballot  shall 
be  printed  the  sorial  number  of  the 
ballot;  one-half  inch  to  the  right  of 
this  serial  number  shall  be  left  a 
space  enclosed  within  printea  lines 
not  less  than  one-fourth  incn  in  width 
nor  less  than  one  inch  in  length  in 
which  a Judge  of  election  will  write 
the  registration  number  of  the  voter 
when  the  ballot  is  voted.  The  same 
number  as  appears  on  the  stub  shall  be 
printea  on  the  left-hand  side  of  the 
ballot  near  the  top,  und  not  more  than 
one  inch  below  the  perforated  line 
separating  tne  ballot  from  its  stub. 

Tne  number  of  eaoh  ballot  shall  be  the 
same  as  that  on  tne  corresponding  stub 
and  tiie  ballots  and  3tubs  shall  be  num- 
ber eu  consecutively  in  each  city:  * ' *" 

The  procedure  to  be  followed  by  the  election  judges 
in  marxing  tne  ballot  is  provided  for  in  tne  same  section, 
ana  reads  as  follows: 

H * * * In  such  precincts  the  election 
Judges,  at  the  time  of  separating  the 
ballot  from  its  stub,  shall  write  in 
the  space  printea  on  this  stub  the 
registration  number  of  the  voter  to 
whom  the  ballot  snail  be  delivered. 

On  receiving  the  ballot  from  the  voter 
the  number  of  the  ballot  voted  in  the 
order  in  which  it  is  received,  but  no 
other  writing  except  the  initials  of 
two  judges  as  provided  for  in  section 
11602  of  this  chapter,  shall  be  on  the 
back  of  the  ballot.  * * *" 
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The  primary  rule  of  construction  of  statutes  is  to 
ascertain  and  give  ei’fect  to  the  lawmakers'  intent,  and 
this  should  be  none  from  the  words  used,  if  possible,  con- 
sidering the  language  honestly  and  faithfully.  St.  Louis 
v.  Commission  CO.,  85  S.  V..  (2d)  21,  557  Mo.  2oQ;  Graves 
v.  Purcell,  85  3.  W.  (2d)  545,  557  Mo.  574. 

The  purpose  of  what  is  commonly  known  as  the 
Australian  Ballot  System,  which  is  the  system  in  force  in 
Missouri,  is  given  in  20  C.  J. , p.  140,  as  x’ollows: 

" * * * The  distinguishing  feature  of 
this  ballot  system  is  that  every  elec- 
tor shall  be  permitted  to  vote  for 
whom  he  pleases,  by  depositing  a ticket 
bearing  the  names  of  the  persons  for 
whom  he  wishes  to  vote  in  a receptacle 
provided  for  the  purpose,  in  such  a way 
as  to  secure  to  the  elector  the  privi- 
lege of  complete  ana  inviolable  secreoy 
in  x*e^ard  to  the  persons  for  whom  he 
voted.” 

.-iB  our  gupreme  Court  has  aptly  saiu  in  Bradley  v. 

Cox,  197  S.  Vi.  88,  "The  real  requisites  are  that  the  ballot 
shall  preserve  secreoy  and  shov.  the  voter fs  choice.” 

Under  Section  11595,  supra,  in  counties  like  Jackson 
County,  which  have  a legal  registration,  besides  the  number 
written  on  the  ballot  by  the  judges  showing  the  number  of 
the  ballot  voted  in  the  oruer  in  which  it  is  reoeiveu,  there 
is  also  a serial  number,  which  serial  number  has  also  been 
printed  upon  the  stub  of  the  ballot.  This  stub  contains  a 
line  in  which  the  registration  number  of  the  voter  is  placed. 
It  appears  to  us  that  it  would  be  an  idle  gesture  to  cover 
only  the  number  written  upon  the  ballot  by  the  Judges  and 
not  cover  the  serial  number,  because  the  identification  of 
the  votei*  could  be  readily  ascex’t^ined  by  reference  to  the 
ballot  stub.  Therefore,  since  it  is  the  intent  of  the  law- 
makers to  preserve  absolutely  the  secx*ecy  of  the  ballot,  we 
believe  that  the  serial  number  upon  the  ballot  shoulu  also 
be  covered  by  a sticker.  It  will  be  noted  that  Laws  of 
Missouri,  1941,  page  565,  supra,  provide  that  the  sticker 
shall  cover  or  conceal  the  identifying  "number  or  numbers 
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plaoea  on  the  ballot. n The  lawmakers  obviously  intended 
to  take  care  of  3uch  a situation  as  ^reseated  under  the 
eleotion  law3  Insofar  u.s  they  apply  to  counties  suoh  as 

Jackson. 


JONCLUSIOK 


It  is,  therefore,  the  opinion  ox'  this  department 
that  in  thoso  cities  aiiu  counties  In  which  the  ballots  are 
required  by  law  to  have  a serial  number,  tne  blaoK  sticicer 
required  to  be  placed  over  the  identifying  number  or  num- 
bers on  a ballot  (Laws  of  Missouri,  1941,  page  J>o5)  shall 
be  placed  not  only  over  tne  written  number  of  the  judges 
but  shall  be  placed  dao  over  tue  serial  number  on  the 
ballot. 


Respectfully  submitted 


^JXTHUIi  Q'ASLFii 
..ssistunt  attorney  General 


APPROVED: 


HOY  . cKrTt.^O.: 
Attorney  General 
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SCHOOLS:  County  superintendent  is  a member  of  county  text- 
book commission  regardless  of  fact  that  be  may 
have  been  employed  by  publisher  of  school  books 
prior  to  his  election. 


November  17,  194*1 


Ldr.  Oscar  L.  Carter 
juperint enaent  or  Schools 
Webster  County 
Marshfield,  Missouri 


dear  sir: 


We  nave  your-  letter  or  November  12th,  which  reads 
us  follows: 


Ml.  Can  the  directors  of  a closed 
luestroyeu  builuin^)  school  district 
invest  tneir  insurance  money  in  .de- 
fense Bonds?  They  have  had  these 
funds  in  the  bank  on  time  ueposit, 
but  the  iiank  hus  quit  payin^  interest, 
therefore,  they  desire  to  buy  bonus. 
This  is  a aural  district  with  o di- 
rectors. 

”2.  Can  a person  repr esentint"  u book 
company,  selling  booxs  ana  supplies 
to  schools,  qualify  as  county  jupt. 
of  schools  if  elected; 

"I  understand  that  since  he'u  be  Presi- 
dent or  Chairman  of  the  county  Textbook 
Commission,  if  eleoteu,  that  he  would 
not  be  eligible  if  ne  x'epx'esenteu  a 
booK  company  any  time  2 yrs.  previous 
to  the  time  of  his  election  or  appoint- 
ment. ^.'11  greatly  appreciate  u copy 
of  your  ruiina  on  this.” 


Mr.  Oscar  L.  Carter 


-£■ 


November  17,  1942 


In  answer  to  your  first  creation,  we  enclose  Here- 
with a copy  or  an  opinion  render eu  by  this  or lice  on 
April  2o,  1942,  auuressea  to  xion.  o.  Garrison,  Prose- 
cuting; Attorney,  Warrensburg,  Missouri.  This  opinion 
answers  your  first  question. 

In  answer  to  your  seconu  question,  we  submit  the 
following: 

Section  10609,  R.  S.  Mo.  1909,  prescribes  the  quali- 
fications for  county  superintenuent  of  schools.  Sain  sec- 
tion reaus  in  part  as  follows: 


" * * * saia  county  sunool  superin- 
tenuent snulj.  be  at  least  twenty-four 
years  olu,  a citizen  of  the  county, 
shall  have  taught  or  supervisee  schools 
as  his  chief  wor k curing  at  least  two 
years  or  the  eight  years  next  preceding 
his  election  or  appointment;  or*  shall 
have  spent  the  tv<fo  year’s  next  preceding 
his  election  or  appointment  as  a regu- 
lar stuuent  in  u state  teachers'  college 
or  university,  ana  shall  at  the  time  of 
his  election  holu  a uiploma  from  one  of 
the  state  teachers  colleges  or  state 
university,  or  shall  holu  a state  cer- 
tificate, authorizing  him  to  teach  in 
the  public  schools  of  Missouri,  or  3hall 
hol^i  a first  grace  county  certificate 
authorizing  him  to  teach  in  the  county 
of  wnich  ne  is  superintenuent;  * * * . " 


It  will  be  notea  tnat  there  is  no  prohibition  against 
a person  being  elected  county  superintendent  of  schools  wno 
has  theretofore  been  a salesman  or  employee  of  any  book  com- 
pany. So  long  as  a person  possesses  the  qualifications  set 
forth  in  said  Section  10609,  he  is  eligible  to  be  elected 
to  the  office  of  county  superintendent  of  schools. 

Section  106o6,  A.  s.  Mo.  19o9,  which  provides  for  a 
county  school  textbook  commission,  reads  as  follows: 


November  17,  1942 


Mr.  Oscar  L.  Garter  -d- 

/ 


"There  is  hereby  created  a county 
school  textbook  commission,  which 
shall  oe  tne  county  boaru  of  euuoa- 
tion  in  all  counties  in  which  such 
a board  exists.  In  counties  where 
t^ere  is  no  county  boara  of  eauca- 
tioxi  the  school  textbook  ooxmuission 
shall  oonsist  oi'  tne  county  super- 
intendent of  schools  ana  two  teach- 
ers, who  snail  be  selected  in  the 
following  manner:  One  member  to  be 
appointed  by  the  bounty  Gourt  in 
each  county  ana  one  member  to  be  ap- 
pointed by  the  state  ooaru  of  educa- 
tion, the  appointments  to  be  maue 
in  April,  19G9,  and  every  two  years 
thereafter:  Proviueu,  that  no  per- 
son shall  be  appointed  to  serve  on 
the  said  commission  who  has  been  in 
tne  employ,  as  a traveling  salesxaan 
oi'  otherwise,  in  this  state,  oi'  any 
publisher  of  school  textbooks  with- 
in the  period  of  two  years  prior  to 
this  article.  Vacancies  on  the  com- 
mission, resulting  from  aeath,  resig- 
nation, removal  from  the  county,  dis- 
qualification, or  otherwise,  shall  be 
filled  as  prescribed  by  law.  A ma- 
jority of  the  coxomission  sxiall  con- 
stitute a quorum  for  the  transaction 
of  all  business  of  the  commission.'’ 


By  txxe  latter  section  tne  county  superintendent  is 
ex  officio  a member  of  tne  text soon  commission.  The  said 
section  provides  for  tne  uppointxuent  of  two  teachers  to 
serve  with  him  a3  members  of  said  commission.  The  proviso 
against  appointment  of  persoxis  to  serve  oxi  said  commission 
who  have  within  two  years  prior  thereto  been  employed  by 
a publisher  of  school  textbooks  applies  to  the  two  members 
who  are  appointee,  that  is,  the  two  teachers.  The  county 
superintendent  is  not  appointed  to  the  textbook  coxomission 
by  anyone,  ana  so  saiu  proviso  relating  to  appointing  cer- 
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tain  people  has  no  reference  to  him.  He  is  a member  of 
said  commission  by  lav;  and  no  appointment  by  anyone  is 
necessary  to  make  him  a member  of  tne  commission. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
tnat  the  county  superintendent  of  schools  is  a member  of 
the  county  school  textbook  commission  regardless  of  the 
fact  that  he  may  have  been  employed  by  a publisher  of 
school  textbooks  prior  to  his  election  as  county  super- 
intendent . 


Respectfully  submitted 


Harry  d. 

assistant  attorney  General 


APPROVAL: 


ROY  MoJLETTRICiC 

Attorney  General 


H1IK:HR 


PUBLTC  SERVICE  COMMISSION:  Lessee  operating  motor  vehicle  properly 
MOTOR  VEHICLES:  registered  in  the  State  of  Texas  and 

transporting  own  goods  and  wares  in  the 
State  of  Missouri,  in  operating  for  hire 
does  not  come  within  the  purview  of  Public 
Service  Act  but  must  register  said  motor 
vehicle  in  the  State  of  Missouri. 

January  19,  1942 


Honorable  G.  :'i*  Chamberlin 
Prosecuting  Attorney 
Cass  County 

Earrisonvillo,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  you r request  of 
November  19,  1941,  and  supplemental  r quest  of  December 
26,  1941,  which  read  as  follows: 

"I  am  following  up  a recent  letter 
that  I wrote  you  in  the  case  of  com- 
plaint by  the  Y.eight  Officer,  Jack 
Howard,  who  works  in  conjunction  with 
the  PSC  officers,  against  one  Jordan 
the  driver  for  the  Wicker  Fish  Com- 
pany. He  is  charged  by  the  Weight 
Officer  for  operating  a truck  for  hire 
without  obtaining  a Permit  from  the 
Public  Service  Commission. 

r.  Howard  insists  Jiat  their  depart- 
ment hold  that  if  a person  has  a lease 
for  as  much  as  ten  days  that  they  are 
classed  by  the  PSC  as  owners  of  the 
truck  and  would  thereby  be  required  to 
secure  registration  in  the  State  of 
Missouri. 

"These  people  have  gone  to  considerable 
length  and  hired  attorneys,  both  local 
and  otherwise,  and  set  up  a contract 
which  was  made  the  12th  day  of  October, 

1940  to  run  until  the  12th  day  of  Octo- 
ber, 1944,  in  which  they  set  out  in 
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detail  their  agreement  with  the 
Columbia- Lessors,  Inc.,  a corpora- 
tion of  Dallas  County,  Texas,  and 
the  truck  company  agrees  to  keep  the 
trucks  in  running  order,  in  other 
words  to  service  them,  and  that  ap- 
pears to  be  the  extent  of  their  having 
to  do  with  the  operation. 

"They  claim  that  they  have  secured 
a registration  under  the  Texas  law 
and  are  equipped  wi th  the  Texas  num- 
ber plates  and  all  of  the  things  re- 
quired by  the  Texas  law,  and  that  they 
as  owners  of  the  product  are  hauling 
their  own  stuff. 

"I  would  like  to  have  your  opinion  on 
whether  or  not  there  is  anything  that 
we  can  charge  these  people  with,  and 
if  so  would  like  to  have  your  sugges- 
tion by  preparing  a charge. 

"The  charge  seems  to  be  a possibility 
of  a two-fold  charge.  One  is  that  under 
the  contract  the  fish  company  considered 
as  owners,  appear  to  have  some  headquar- 
ters and  offices  in  Missouri  but  they 
claim  that  their  main  office  is  in  Dallas, 

Texas  and  so  state  in  their  contract  with 
the  Lessor  Company.  Can  we  charge  them 
on  account  of  not  having  a registration 
in  Missouri?  Second,  under  their  lense 
agreement  could  it  be  held  that  the  Col- 
umbia-Lessor  Incorporated  are  In  fact 
transporting  for  hire  and  merely  evading 
the  law  by  means  of  the  contract?" 

Your  supplemental  request  of  December  26,  1941,  reads: 

"Replying  to  your  letter  of  December  23, 
in  regard  to  the  above  case,  I will  give 
you  an  outline  of  the  facts  as  nearly  os 
I am  able  to  figure  them  out. 

"Jack  Howard,  employed  by  the  State  as 
'..eight  Officer,  whose  duties  also  cover 
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any  infraction  of  the  transportation 
or  truck  laws  arrested  one  R.  H.  Jor- 
don driver  of  an  International  trac- 
tor and  trailer.  Motor  number  4033 
and  trailer  serial  44878. 

" Jordon  stated  he  was  employed  as  driver 
for  the  flicker  Fish  and  Poultry  Company. 
My  information  is  that  flicker  Fish  and 
Poultry  maintain  extensive  offices  and 
warehouses  in  Kansas  City,  Missouri, 
but  their  main  office  is  in  Dallas,  Texas. 

"The  registration  or  license  are  issued 
by  the  Texas  authorities. 

"The  driver  did  not  have  a copy  of  the 
lease  contract  between  the  Columbia 
Lessors  Inc.,  stated  in  the  contract  as 
a Texas  Corporation,  and  the  Wicker 
Fish  and  Poultry  Company  also  a Dallas 
County,  Texas  Corporation  as  lessee. 

"The  Officer  charged  him  with  operating 
a truck  for  hire  and  especially  charged 
that  where  there  is  a lease  agreement 
an  agreement  must  be  carried  and  pro- 
duced b,.  the  driver.  The  driver  did 
not  have  any  contract  with  him.  After 
the  charge  had  been  filed  the  attorney 
for  the  flicker  Fish  Company  sent  me  a 
copy  of  the  contract,  which  I am  en- 
closing herewith  £r  your  inspection. 

"The  Weight  Officer  contends  that  the 
driver  of  the  truck  and  trailer  is  in 
fact  the  employee  of  the  Columbia  lessors 
Inc.,  and  as  such  that  company  should  have 
Missouri  tags  or  registration,  and  also 
that  in  c ase  the  Fish  Company  is  hauling 
their  own  property  the  truck  should  bear 
a Missouri  registration. 

"These  seem  to  be  the  applications  as  I 
gather  it  from  the  Weight  Officer. 

"The  Fish  Company  insists  that  tinder  the 
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laws  of  Texas  they  are  required  to 
take  out  the  registration  even  under 
the  provision  of  the  contract  from 
Texas." 

You  inquire  if  any  charge  may  be  pressed  against  either 
of  the  above  companies  by  reason  of  this  agreement  entered  into 
on  the  grounds  that  it  was  entered  into  so  as  to  circumvent  the 
Public  Service  Commission  Act. 

You  further  inquire  if  this  Lessee  may  operate  such 
trucks  on  the  highways  of  this  State  without  registering  in 
tfissou? i. 

After  careful  examination  of  the  copy  of  the  attached 
lease,  the  writer  finds  that  the  Columbia  Lessors,  Inc.,  a 
Texas  corporation,  has  leased  for  a period  of  four  years  certain 
trucks  to  the  Wicker  Fish  and  Poultry  Company,  another  Texas 
corporation.  Said  trucks  are  to  be  used  to  transport  goods  and 
wares  belonging  to  the  Wicker  Fish  and  Poultry  Company,  Lessee, 
from  Lessee’s  place  of  business  to  retailers  in  various  states. 

The  Lessor  obligated  Itself  to  maintain  and  keep  in  good 
repair  all  leased  equipment,  to  insure  trucks  and  take  out 
liability  to  cover  any  damages  or  injuries  to  persons  or  prop- 
erty, to  garage  said  trucks  while  in  Dallas,  Texas,  to  furnish 
all  gasoline  and  lubricating  oils  used  by  said  trucks  and  equip- 
ment. The  Lessee  obligates  itself  to  use  said  equipment  within 
a radius  of  thousand  miles  (1000)  of  Dallas,  Texas.  Lessee 
further  agrees  to  pay  Lessor  a stipulated  weekly  rate  for  each 
truck  and  mileage,  to  employ  and  pay  all  drivers,  reserving  the 
right  to  the  Lessor  to  object  to  such  drive  s who  are  careless 
and  negligent  in  operating  said  equipment;  Lessee  further  agrees 
to  furnish  all  labor  for  loading  and  unloading  said  equipment, 
to  insure  all  cargoes  of  goods  against  damage,  etc.  Lessee  has 
already  registered  said  trucks  and  equipment  in  the  State  of 
Texas . 


The  Public  Service  Commission  Act  in  this  State  was  pri- 
marily enacted  to  regulate  common  carriers  transporting  persons 
and  property  for  hire.  As  stated  in  Schwartzman  Service  v. 
Stahl,  60  Federal  (2d)  1034,  1.  c.  1037: 

"Moreover,  while  'a  citizen  may  have, 
under  the  Fourteenth  Amendment,  the 
right  to  travel  and  transport  his 
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property  upon  them  by  auto  vehicle,* 
yet  'he  has  no  right  to  make  the  high- 
waya  his  place  of  business  by  using 
them  as  a common  carrier  for  hire. 

Such  use  is  a privilege  which  may  be 
granted  or  withheld  by  the  state  in 
its  discretion,  without  violating 
either  the  due  process  clause  or  the 
equal  protection  clause.'  Packard 
v.  Banton,  264  U.  S.  140,  loc.  cit. 

144,  44  S.  Ct.  257,  68  L.  Ed.  596." 

The  Public  Service  Commission,  being  created  by  statute, 
is  vested  with  only  such  authority  as  given  it  by  statute.  The 
same  rule  as  laid  down  by  the  court,  regarding  authority  of 
county  courts,  in  Ray  County  v.  bent ley  , 49  ho.,  236,  1.  c.242 
is  applicable  to  the  Public  Service  Commission.  The  court  said 

"The  County  Court  does  not  derive  its 
powers  from  the  county,  and  It  can  ex- 
ercise only  such  powers  as  the  Legis- 
lature may  choose  to  invest  it  with. 

Whatever  jurisdiction  is  conferred 
upon  it  is  wholly  statutory.  It  acts 
directly  in  obedience  to  State  laws, 
independently  of  the  county.  Where 
it  acts  for  and  binds  the  county,  it 
exercises  its  authority  by  virtue  of 
power  derived  from  the  State  govern- 
ment, and  it  obtains  authority  from 
no  other  source.  (Reardon  v.  St.  Louis 
County,  36  J'o.  555.)" 

The  writer  is  unable  to  find  wherein  said  lease  may  be 
considered  a subterfuge  so  as  to  circumvent  the  Public  Service 
Commission  Act.  It  appears  to  be  a perfectly  valid  document 
entered  into  in  good  faith.  Unless  there  be  other  facts  not 
revealed,  the  writer  fails  to  see  where  any  criticism  can  be 
leveled  against  such  lease  or  iny  charges  preferred  against 
either  of  the  parties  to  said  lease. 

Vve  know  of  no  provision  of  the  Public  Service  Act  which 
brings  this  Lessee  under  its  regulation.  This  Lessee  is  merely 
transporting  its  own  goods  and  wares  from  its  own  establishment 
to  other  branches  and  certain  retail  customers  in  other  states. 
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It  does  not  transport  for  hire  other  commodities  or 
persons,  neither  does  it  hold  itself  out  for  such  purposes. 

It  Is  net  In  the  business  of  transporting  for  hire,  such  as 
a common  carrier,  its  main  business  being  to  sell  fish  and 
poultry,  all  of  which  it  owns. 

Section  5720,  R.  S.  Missouri  1939,  subdivision  (b)  of 
the  Public  Service  Commission  Act,  In  defining  "motor  carrier" 
reads  as  follows: 

"The  term  'motor  carrier',  when  used 
in  tills  article,  means  any  person, 
firm,  partnership,  association,  joint- 
stock  company,  corporation,  lessee, 
trustee,  or  receiver  appointed  by  any 
court  whatsoever,  operating  any  motor 
vehicle  with  or  without  trailer  or 
trailers  attached,  upon  any  public 
highway  for  the  transportation  of  per- 
sons or  property  or  both  or  of  pro- 
viding or  furnishing  such  transporta- 
tion service,  for  hire  as  a common 
carrier:  Provided,  however,  this  arti- 
cle shall  not  be  so  construed  as  to 
apply  to  motor  vehicles  used  in  the 
transportation  of  passengers  or  prop- 
erty for  hire,  operating  over  and 
along  regular  routes  within  any  muni- 
cipal corporation  or  a municipal  cor- 
poration and  the  suburban  territory 
adjacent  thereto,  forming  a part  of 
transportation  system  within  such 
{nunlcipal  corporation  or  such  muni- 
cipal corporation  and  adjacent  sub- 
urban territory,  where  the  major  part 
of  such  system  is  within  the  limits 
of  such  municipal  corporation." 

Subdivision  (c)  of  the  same  Section  definas  "contract 
hauler" : 

"The  term  'contract  hauler',  when  used 
in  this  article,  means  any  person,  firm 
or  corporation  engaged,  as  his  or  Its 
principal  business,  in  the  transportation 
for  compensation  or  hire  of  persons  and 
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or  property  for  a particular  person, 
persons,  or  corporation  to  or  from 
a particular  place  or  places  under 
special  or  individual  agreement  or 
agreements  and  not  operating  as  a 
common  carrier  and  not  operating 
exclusively  within  the  corporate 
limits  of  an  incorporated  city  or 
town,  or  exclusively  within  the 
corporate  limits  of  such  city  or 
town  and  its  suburban  territory  as 
herein  defined." 

The  foregoing  definitions  are  not  broad  enough  to  in- 
clude the  Lessee.  In  the  Ho tor  Vehicle  Act  the  word  "owner" 
is  defined  so  as  to  include  any  person,  firm,  corporation  or 
association  owning  or  renting  a motor  vehicle  or  having  exclu- 
sive use  thereof  under  a lease  for  a period  greater  than  ten 
days  successively.  Section  8367,  R.  S.  Missouri  1939,  in  part 
reads : 

"The  term  owner  shall  include  any 
person,  firm,  corporation  or  asso- 
ciation, owning  or  renting  a motor 
vehicle,  or  having  the  exclusive 
use  thereof  under  lease,  or  other- 
wise, for  a period  greater  than  ten 
days  successively.  * > * •»  » :■  -s  * 
«*»*•»««**»**#>***«>  :>m 

In  view  of  the  above  definition  of  "owner",  unless  this 
State  has  full  reciprocity  with  the  State  of  Texas  for  the  opera- 
tion of  such  motor  vehicles  in  Texas  and  Missouri,  it  will  be 
necessary  that  said  motor  vehicles  be  registered  in  this  State. 
Section  8375,  K.  S.  Missouri  1939,  exempts  nonr  sident  owners 
from  registering  in  tills  State  while  operating  motor  vehicles  on 
our  iilghways,  when  like  exemptions  are  granted  residents  of  Mis- 
souri operating  motor  vehicles  in  their  state,  and  reads: 

"A  nonresident  owner,  except  as  other- 
wise herein  provided,  owning  any  motor 
vehicle  wliich  has  been  duly  registered 
for  the  current  year  in  the  state, 
country  or  other  place  of  which  the 
owner  is  a resident  and  which  at  all 
times  when  operated  in  the  state  has 
displayed  upon  it  the  number  plate  or 
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or  plates  issued  for  such  vehicle 
in  the  place  of  residence  of  such 
ov/ner  may  operate  or  permit  the 
operation  of  such  vehicle  within 
this  state  without  registering 
such  vehicle  or  paying  any  fee  to 
tills  state,  provided  that  the  pro- 
visions of  this  section  shall  bo 
operative  os  to  a vehicle  owned 
by  a nonresident  of  this  state 
only  to  the  extent  that  under  the 
laws  of  the  state,  country  or  other 
place  of  residence  of  such  non- 
resident owner  like  exemptions  are 
granted  to  vehicles  registe  ed 
under  the  laws  of  and  owned  by  resi- 
dents of  this  state." 

V/e  shall  look  to  the  Texas  law  to  determine  if  like 
exemptions  are  granted  Missouri  residents  while  operating 
motor  vehicles  under  similar  circumstances  in  the  State  of 
Texas.  Article  827b  of  the  Penal  Code  of  Texas  requires 
the  registration  of  said  motor  vehicles  belonging  to  a 
resident  of  another  state  with  the  county  tax  collector,  for 
which  a fee  shall  be  charged. 

Therefore,  it  is  the  opinion  of  this  Department,  in 
view  of  this  requirement  which  places  an  additional  burden 
on  residents  of  Missouri  while  operating  a motor  vehicle  in 
Texas,  that  such  trucks  shall  be  registered  within  this  state 
for  the  reason  there  is  not  full  reciprocity  between  the 
States  of  Texas  and  Missouri. 


Respectfully  submitted 


AUBREY  R.  HA’  hETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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MOTOR  VEHICLES:  Finder  of  numberless  automobile  tire  has 

sufficient  ownersnip  to  have  a special  number 
assigned  by  the  Secretary  of  State. 


January  22,  1942 


Honorable  G.  R.  Chamborlln 
Prosecuting  Attorney 

Gass  County 

Harrisonville,  Missouri 


FILE  ' 

I 


Dear  Sir: 


e are  In  receipt  of  your  letter  of  January 
21st  in  which  you  request  the  opinion  of  this  department. 
Your  request  reads  as  follows: 

"Recently  our  Sheriff  took  charge 
of  three  large  truck  tires. 

"He  got  them  from  a man  out  in  the 
country  through  an  attempt  on  his 
part  to  sell  them. 

"The  fellow  ho  got  them  from  de- 
clared that  he  found  the  tires  near 
the  roau  side,  and  that  he  did  not 
ha  e any  idea  wiiere  they  cane  from. 

' e therefore  found  ourselves  without 
mucn  to  proceed  on,  for  the  reason 
that  we  were  unable  to  locate  the 
owner.  The  sheriff  still  holds  the 
tires  however,  subject  to  the  proper 
proof  of  the  true  owner,  but  on  closer 
examination  we  find  that  the  number 
on  the  casings  have  been  buffed  off 
or  removed. 

" hat  I would  like  to  have  your  valued 
opinion  on  is  as  to  what  disposition 
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tne  sheriff  may  ua.£e  of  those  tires. 

Section  3396  makes  it  misdemeanor 
under  sub-head  B,  to  offer  for  sale 
a tire  where  the  distinguishing  number 
has  been  removed.  These  tiros  are 
practically  new  and  are  claimed  at  a 
commercial  value  of  v150.00  for  the 
three  of  them.  Under  the  present  con- 
ditions and  the  need  of  tires  the  use 
of  these  tires  should  be  made  avail- 
able. 

"Flease  give  the  benefit  of  your 
opinion  in  the  manner  by  which  the 
sheriff  may  dispose  of  them." 

Section  8397,  R.  S.  too.  1939,  partially  x*eads  as 

follows : 


" henever  the  original  or  .„anufac turers ' 
number  or  otner  distinguishing  nomoer 
on  any  motor  vehicle,  trailer  or  motor 
vehicle  tire  has  been  destroyed,  re- 
moved, covered,  altered  or  defaced,  the 
owner  of  such  motor  vehicle,  trailer, 
or  motor  vehicle  tire  may  apoly  to  the 
Secretary  of  State,  at  Jefferson  «ity, 
Missouri,  for,  and  upon  receipt  of  such 
ap  licatlon  together  with  a fee  of  ^1.00 
the  doiaatiss loner  shall  issue  to  said 
applicant,  a certificate  authorizing  the 
owner  to  make  or  stamp  or  cause  to  be 
made  or  stamped  on  the  motor  vehicle, 
or  motor  or  engine  thereof  or  motor  ve- 
hicle trailer  or  motor  vehicle  tire  a 
special  number  to  be  designated  by  the 
Corliss  loner  arid  when  such  number  has 
been  placed  upon  such  motor  vehicle  or 
motor  or  engine  thereof  or  trailer  or 
motor  vehicle  tire  such  new  number 
shall  become  ana  thereafter  be  tne  law- 
ful number  of  the  same,  for  the  purpose 
of  identification  ana  registration  and 
for  all  other  purposes  under  the  pro- 
visions of  this  article,  and  the  owner 
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thereof  may  thereafter  aell  and 
transfer  such  property  under  said 
special  number  and  no  person  shall 
destroy,  remove,  cover,  alter  or 
deface  any  such  special  number* 

Provided,  that  In  connection  with 
such  application  for  such  new  num- 
ber the  owner  of  such  motor  vehicle, 
trailer  or  motor  vohlcle  tire  shall 
produce  satisfactory  evidence  that 
he  Is  tne  owner  thereof . " 

Under  tne  above  partial  section  "the  owner1'  is 
required  to  make  the  application.  This  question  will  be 
referred  to  later  in  this  opinion. 

Under  this  partial  section  the  owner  may  obtain 
substitute  serial  numbers  for  the  tire  and  after  receiving 
the  number  assigned  him  by  the  Secretary  of  State  as  set 
out  in  Section  8396,  R.  S.  a* o.  1939,  he  would  not  violate 
paragraph  "b"  of  Section  8396,  supra. 

In  your  request  you  state  that  no  conviction 

could  be  had  upon  the  man  who  alleged  he  found  the  tires 

near  the  roadside,  and  by  reason  of  that,  Sections  4164, 

4165  and  4168,  R.  S.  Mo.  1939,  are  not  applicable  to  the 
disposal  of  the  property  by  the  sheriff  for  the  reason 
that  in  each  of  the  sections  a conviction  must  be  had 
before  the  property  is  disposed  of. 

Chapter  132,  R.  S.  Wo.  1939,  provides  the  procedure 
for  the  vesting  of  ownership  in  persons  who  find  property. 

You.  infer  in  your  request  that  the  tires  had  been  stolen 

and  under  the  law  of  this  State  the  stealing  of  property, 

which  has  been  later  found  by  an  innocent  person,  is  consider- 
ed the  sa  e as  if  the  owner  had  lost  the  property. 

In  the  case  of  State  v.  Buzard,  144  S.  . (2d)  847, 
i.  c.  849,  the  Supreme  Court  of  this  State  in  defining  "lost" 
said: 

"In  tne  case  of  roster  v.  Fidelity 
...  afe  repos  It  Company,  162  Mo.  App. 
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165,  145  5,  . 139,  140,  the  plain- 

tiff while  In  the  business  place  of 
the  defendant  noticed  an  envelope 
lying  on  a desk  in  a private  room 
maintained  by  the  defendant  for  the 
use  of  its  customers.  The  plaintiff 
examined  the  envelope,  found  therein 
$130  in  money.  He  delivered  the 
money  to  one  of  defendant's  offices. 

The  defendant,  although  it  made  dili- 
gent effo  t to  find  the  owner  of  the 
money,  failed  to  do  so.  After  a time 
the  plaintiff  brought  suit  claiming, 

'if  he  should  be  successful  in  this 
action,  he  must  institute  certain 
proceodings  prescribed  by  sections 
8268-8273,  R.  S.  1909  (ko.  St.  Ann. 

Secs.  14227-14232,  pp.  5.36,  5037), 
concerning  lost  property  -«  #• 

The  court  held  the  money  was  not  lost 
in  a legal  sense;  that  for  property 
to  be  'lost,'  as  that  term  is  used 
in  the  law.  It  must  have  been  invol- 
untarily parted  with  by  the  owner; 
that  the  situation  of  the  property 
must  clearly  indicate  it  vas  lost  and 
not  volunturily  placed  by  the  owner 
in  the  place  where  it  was  discovered. " 

It  also  said  that  the  property  is  lost  where  It  has  been  in- 
voluntarily parted  with  by  the  owner. 

Also,  the  Supreme  Court  of  the  State  of  Iowa  in 
the  case  of  Flood  v.  City  National  Bank,  253  N.  V7.  509, 

95  A.  L.  R.  1168,  1.  c.  1173,  construes  the  term  "lost 
property"  as  follows: 

"In  practically  all  of  the  cases  cited 
by  appellee  the  court  attempts  to  de- 
fine and  construe  the  term  'lost  prop- 
erty.' In  none  of  them,  however,  do  the 
courts  hold  that  property  stolen  under 
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the  conditions  disclosed  by  the  evi- 
dence in  this  case  would  not  consti- 
tute lost  property. 

"It  is  also  contended  by  appellee 
that,  because  the  money  in  question 
was  Intentionally  hidden  in  a place 
known  to  the  robbers  it  could  not 
have  been  lost.  The  true  rule,  how- 
ever, from  an  interpretation  of  all 
tne  canes,  is  that,  in  order  to  justify 
a holding  that  the  property  was  not 
lost,  it  would  have  to  be  hidden  or 
voluntarily  left  somewhere  by  the  owner. 
The  distinction  between  these  cases 
and  the  case  at  bar  is  that  it  was  net 
voluntarily  hidden  or  misplaced  by  the 
owner.  In  the  case  at  bar  the  owner 
knew  absolutely  nothing  about  the  place 
where  it  was  hidden.  It  was  taken  away 
from  the  owner  involuntarily  and  hidden 
in  the  place  where  it  was  found  with- 
out his  knowledge  or  consent  and  against 
his  will.  This  is  not  a case  where  the 
property  was  lost  because  of  bad  invest- 
ments, or  because  it  was  squandered  or 
given  away,  or  because  of  gambling,  waste, 
or  bad  loans.  In  all  of  such  cases  the 
money  Is  voluntarily  and  intentionally 
parted  with  by  the  owner,  and,  though  it 
might  be  said  it  was  lost,  the  fact  re- 
mains that,  after  it  was  gone,  through 
the  voluntary  acts  of  tho  owner,  it  wee 
no  longer  Ms  property.  He  not  only 
voluntarily  parted  with  Its  possession, 
but  its  ownership  as  well.  Money  lost 
by  theft  Is  still  the  property  of  the 
owner.  In  the  case  at  bar  the  money 
was  parted  with  not  only  involuntarily, 
but  taken  away  from  the  bank  officers  by 
duress,  by  fear,  force  and  threats.  It 
cannot  be  said  that  simply  because  the 
officers  of  the  bank  opened  tne  vaults 
of  the  bank  through  fear,  force,  and 
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threats  their  acts  oecame  voluntary. 

In  such  a case  the  acts  were  invol- 
untary ana  procured  through  duress. 
Honey  or  property  ta^en  from  the  bank 
under  such  circumstances  might  be  as 
effectual  ly  lost  as  tnough  it  *as 
accidentally  dropped  in  the  sea.  lth- 
out  pursuing  tne  subject  further  it  is 
our  conclusion  that  money  lost  by 
theft,  and  parted  with  by  a bank  in 
tne  manner  in  which  the  money  in  ques- 
tion was  taken  from  the  officers  of  the 
bank  to  a place  unknown  to  tne  owners, 
is  1 os t property  under  the  provisions 
of  section  12211  of  the  Code." 


The  Supreme  Court  of  this  State  in  the  case  of 
Hoagland  v.  Amusement  Co.,  170  ho.  335,  1.  c.  341,  in  hold- 
ing that  the  finder  has  a special  property  in  a chattel 
found,  said: 


"All  of  tne  authorities  hold  that  the 
finder  of  a lost  chattel  is  entitled 
to  its  possession  as  against  all  other 
persons  except  the  true  owner.  The 
finder  has  & special  property  in  the 
chattel  found , s uf f 1 dent  to  maintain 
trover  against  every  person  except  the 
true  owner.  (2  Aent,  star  page  356 
(Lacy‘s  i£d.  1892,  p.  453);  Darlington 
on  Personal  Property,  35,  36,  37.) 

Anu  generally  the  place  in  which  it  is 
found  creates  no  exception  to  this  rule. 
(Hamaker  v.  Blanchard,  90  Pa.  St.  377.) 

In  that  case  a domestic  servant  In  a 
hotel  found  in  the  public  parlor  a roll 
of  bank  bills.  She  immediately  informed 
tne  pi’opri-  tor  of  the  hotel,  who  suggested 
that  the  money  belonged  to  a transient 
guest  of  the  house  and  received  it  from 
the  servant  ■‘to  hand  to  him.  It  was  after- 
wards acertained  that  the  guest  did  not 
lose  the  money,  and  upon  demand  by  the 
servant  for  the  return  of  the  money  the 
proprietor  refused  to  return  it  to  her. 
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She  brought  suit  for  the  money , and 
it  was  held,  that  she  was  entitled 
to  recover. 

"In  tne  case  of  Boren  v.  Sullivan, 

62  Ind.  281,  an  employee  in  a paper 
manufactory,  while  engaged  in  assort- 
ing a oale  of  old  paper  purchased  by 
the  proprietor  for  manuf ac ture , 
found  certain  lost  genuine  bank  bills 
inclosed  in  a clean,  unmarked  and  un- 
directed envelope,  which  had  formed 
part  of  such  bale,  and,  for  the  pur- 
pose of  ascertaining  whether  they 
were  genuine,  delivered  them  to  the 
proprietor,  upon  his  promise  to  re- 
turn them,  who  upon  demand  refused 
to  do  so,  whereupon  tne  finder  insti- 
tuted suit  for  their  value.  Held, 
that  she  was  entitled  to  recover  the 
value  of  the  bank  bills  as  against 
the  defendant. 

HIn  Durfee  v.  Jones,  11  R.  I.  588, 
the  plaintiff  had  bought  an  old  safe 
and  soon  thereafter  instructed  his 
agent  to  sell  it  again,  he  in  the 
meantime  havin’  permission  to  ubs  it. 

Ahe  a 'ent  found  between  the  outer 
casing  and  the  lining  a roll  of  bank 
bills  belonging  to  some  person  un- 
known, whereupon  the  owner  of  the  safe 
first  demanded  the  money,  and  then 
demanded  the  safe  and  its  contents  as 
they  were  when  the  agent  received  them. 

Aha  agent  returned  the  safe  but  retained 
the  money.  In  an  action  brought  by  the 
owner  of  the  safe  for  the  money  found, 
held,  that  as  against  the  plaintiff  the 
agent  was  entitled  to  retain  the  money, 
and  that  the  place  where  it  was  found 
made  no  difference." 

The  finder  of  tne  property  by  complying  with  Sec- 
tions 16317  to  16320,  inclusive,  of  Chapter  132  of  the 
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Aevlsad  Statutes  of  Missouri,  1939,  may  become  the  per- 
manent owner  of  the  property  and  under  the  holdings  of 
tne  Supreme  Court  in  the  cases  set  out  above  he  has  a 
speciax  ownersnip  in  tne  property  and  may  obtain  the 
special  serial*  number  as  set  out  in  Section  8397,  supra. 

Section  15317,  tt.  S.  Ko.  1939,  reads  as  follows: 

"If  any  person  finds  any  money, 
goods,  rignt  in  action,  or  other 
personal  property,  or  valuable 
thing  whatever,  of  the  value  of 
ten  dollars  or  more,  the  owner  of 
which  is  unknown,  he  shall,  within 
ten  days,  make  an  affidavit  before 
some  Justice  of  the  county,  stating 
when  and  vhere  he  found  the  same, 
that  the  owner  is  unknown  to  him, 
and  tiiat  he  has  not  secreted,  with- 
held or  disposed  of  any  part  thereof. “ 

xt  is  very  noticeable  under  this  section  tnat  it 
states  that  “if  any  parson  finds  any  money,  goods 
under  the  facts  in  your  request,  if  the  man  who  originally 
alleged  that  he  found  the  tires  on  the  highway  is  not  avail- 
able to  complete  the  procedure  as  above  set  out,  then  it 
may  be  assumed  that  he  was  guilty  of  larceny  and  the  Sheriff 
could  be  considered  as  the  finder  of  the  tires.  • e say  that 
for  the  reason  that  it  has  been  held  in  this  State  in  the 
case  of  State  v.  Buzard,  supra,  that  where  the  owner  has 
parted  with  the  property  Involuntarily , the  property  is  con- 
sidered the  s&i,e  as  lost  property. 


Conclusion 

In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  a person  finding  automobile  tires  on 
the  roadside,  which  bear  no  serial  numbers,  has  sufficient 
ownerhsip  in  the  tires  to  obtain  special  numbers  from  the 
. office  of  the  Secretary  of  State.  It  Is  further  the  opinion 
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of  this  Department  that  if  stolen  property  Is  found  by 
tne  Sheriff  he  may  as  a special  owner  or  bailee  obtain 
special  numbers  for  the  tires  the  sa  .e  as  if  he  was  the 
permanent  owner  of  the  tires.  It  i3  further  the  opinion 
of  this  department  th-  t if  the  tires  are  assigned  a special 
number  by  the  office  of  the  J ecretary  of  State,  and  then 
sold,  after  Chapter  1D2,  supra,  has  been  complied  with, 
the  bill  of  sale  should  contain  all  of  the  restrictions  set 
out  in  said  chapter,  such  as,  the  restoration  of  the  prop- 
erty or  Its  value  if  the  real  owner  Is  found.  It  is  further 
the  opinion  of  this  Department  that  the  finder  cannot  sell 
the  tires  until  he  obtaL  ns  the  special  numbers  assigned  him 
by  the  3ecretary  of  State.  We  are  assuming  in  this  opinion 
that  the  tires  are  not  new  tires. 


Respectfully  suomltted. 


HI.  J.  BURKE 

Assistant  Attorney-General 


APPROVED: 


\ hi,..  G.  THURLO 

(Acting)  Attorney- General 
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MISSOURI  SCHOOL  FOR  THE  BLIND:  Discussion  of  what  constitutes 
TEACHER'S  CONTRACT:  teacher's  contract. 


U ay  14,  1942 


Dr.  C.  C.  Chesterson,  resident 
Board  of  Managers 
Missouri  School  for  the  Blind 
3B15  Magnolia  Avenue 
3t.  Louis,  Missouri 


Dear  Dr.  Chestorson: 


This  will  acknowledge  receipt  of  your  letter,  dated 
May  7,  1942,  in  which  you  request  an  opinion  from  this 
office,  as  follows: 

"I  enclose  photostatic  copy  of  a 
letter  of  application  for  reemploy- 
ment as  a teacher  in  the  Missouri 
School  for  the  Blind  and  a reply 
penned  by  and  signed  by  the  presi- 
dent of  tlie  Board  of  Managers.  Hilo 
reply  was  written  after  the  Board  of 
Managers  passed  a motion  to  reemploy 
this  Individual. 

"The  questions  we  present  to  you 
follow: 

"1.  Does  this  constitute  a oontractY 

"2.  If  not,  may  the  Board  of  Managers 
offer  this  individual  a contract  In 
which  terms  are  set  forth? 

"3.  If  the  original  letter  enclosed 
does  not  constitute  a contract,  by 
what  method  may  the  Board  of  Managers 
make  the  terms? 

"4.  If  it  became  necessary  for  the 
Board  to  discliargo,  what  position 
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would  they  be  In  under  auch  agreement 
as  the  letter  attached' 

"V.'e  would  greatly  appreciate  your 
opinion  prior  to  May  £9." 


Accompanying  the  foregoing  letter  is  a photostatic  copy 
of  a typewritten  letter  with  penned  reply  at  the  bottom, 
which  are  as  follows: 


"St.  nouis,  Mo.  April  4,  1942 

''Board  of  Managers  and  Superintendent, 
Missouri  School  for  the  Blind, 

— > t • i-iOuls , mo. 

"Gentlemen: 

"This  is  to  say  I uesiro  reappointment 
on  the  staff  of  the  Missouri  School  for 
the  Blind,  haturally  I wish  to  serve 
in  the  iiighest  capacity  for  which  you 
Judge  no  to  be  abundantly  qualified, 
and  in  which  a vacancy  definitely  exists. 

"*or  you r convenience  the  following  brief 
summary  of  my  education  and  experience  is 
submitted. 

"education: 

"Degree  of  Bachelor  of  Science  in  Educa- 
tion from  the  University  of  Missouri, 
and  additional  credits  from  the  Univer- 
sity and  other  state  schools  about  eighty 
hours,  making  a total  of  approximately 
two  hundred  college  hours. 

"Ky  majors  are: 


"Education 
Science 
Agriculture 
English 
Social  Science 
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"In  addition  to  the  subjects  coverod 
by  these  majors,  I meet  the  state  re- 
quirements to  teach  a number  of  other 
subjects.  Among  then  is  mathematics 
in  which  I have  a fraction  over  eigh- 
teen hours. 

"-ocperience: 

"Of  tiie  executive  position  held  the 
most  significant  are  those  at  Polo, 

L!o.  and  at  Edina,  Mo.  I taught  in  the 
grades  at  Polo  for  three  .years,  and 
was  then  elected  superintendent  but 
declined  the  position  to  attend  the 
University  of  Missouri.  Upon  gradua- 
tion from  the  University  I was  elected 
superintendent  at  bdina,  o.  and  served 
eight  and  one  half  year3. 

"I  uas  afterward  elected  superintendent 
at  Polo  a second  tine  and  held  that 
position  six  years. 

"I  have  also  had  actual  experience  in 
toaching  grados  one  to  oigiit  inclusive. 

"Thanh  you  for  your  consideration. 

"Respectfully, 


C.  F • RIDDLu 


"Dear  Mr.  Riddle: 

"At  the  meeting  of  3oard  of  Managers 
held  April  10th  you  were  re-employed 
for  the  School  term  1942-43. 

"Respectfully, 


DR.  C.  C.  CTEE3TERS0K 

Pres.  Board  of  Managers." 


The  Board  of  Managers  for  the  Missouri  School  for  the 
Blind  Is  created  by  Section  10846,  Article  24,  Chapter  72, 
R.  S.  Mo.  1939,  and  Section  10063  of  the  same  article  and 
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chapter,  directs  the  organization  of  the  Board,  reading  a3 
follows: 


"The  board  of  managers  of  each  of 
these  two  schools  sliall  organize  at 
tli-  regular  nee  ting  of  the  board, 
he..d  in  Llarch  of  each  odd  numbered 
year,  by  electing  one  of  their  number 
president,  and  also  a secretary,  who 
may  or  may  not  bo  one  of  their  number: 
Provided,  that  in  either  school  tliat 
employe  a secretary  or  bookkeeper, 
such  secretary  or  bookkeeper  3liall  be 
secret arv  of  the  board  of  managers 
thereof ." 


The  duties  of  the  Board  of  Managers  are  prescribed  in 
Section  10847  of  the  same  article  and  chapter,  as  follows: 


"The  board  of  managers  of  each  of  said 
schools  shall  elect  the  superintendent 
and  all  toachers  and  officers  of  said 
school  and  prescribe  the  number  to  bo 
employed  therein,  and  fix  their  terns 
of  office  and  the  amount  of  compensa- 
tion for  their  services.  The  superintend- 
ent shall  liavo  the  power  to  employ  all 
foremen,  employees,  supervisors,  mechanics, 
servants  and  other  persons  not  otherwise 
provided  for  and  3hall  have  the  power  to 
discharge  the  same  at  his  pleasure:  Pro- 
vided, tliat  the  board  shall  have  first 
designated  the  number  of  employees  and 
their  wages;  and  provided  further , tliat 
nothing  herein  sliall  prohibit  the  board 
from  discliarging  any  employee  wlier  they 
may  deem  it  for  the  interest  of  the  school 
so  to  do.  The  salaries  and  wages  due 
officers,  toachers  and  employees  of  these 
schools  sliall  be  allowed  and  paid  montlily. 
The  superintendent  and  matron  of  each 
school  sliall  reside  therein." 
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iron  the  foregoing  it  is  apparent  tlie  hoard  of  hanagcrs 
lias  the  duty  and  the  authority  to  employ  teachers  from  the 
school . 

In  Article  2 of  tl.c  sane  chapter,  72,  relating  to  all 
classes  of  schools.  Section  10342  provides  directions  for  the 
employment  of  teachers,  as  follows: 


"The  board  shall  have  power,  at  a 
regular  or  special  meeting  called 
after  the  annual  school  meeting,  to 
contract  with  and  employ  legally 
qualified  toachor3  for  and  in  the 
name  of  the  district;  all  special 
meetings  shall  be  called  by  the 
president  and  each  member  notified 
of  the  time,  place  and  purpose  of  tho 
meeting.  Tho  contract  shall  be  made 
by  order  of  the  board;  sliall  specify 
the  number  of  months  the  school  is  to 
be  taught  and  the  wages  per  month,  to 
be  paid;  shall  be  signed  by  the 
teacher  and  the  president  of  the  board, 
and  attested  by  the  clerk  cf  tho  dis- 
trict when  the  teacher*  a certificate 
ic  filed  with  said  clerk,  who  shall  re- 
turn the  certificate  to  the  teacher  at 
tho  expiration  of  the  term.  The  certi- 
ficate must  bo  In  force  for  tho  full 
time  for  which  the  contract  ia  made. 

The  board  slrnll  not  employ  one  of  its 
members  as  a teacher;  nor  shall  any 
person  be  employed  as  a teacher  who  is 
related  within  the  fourth  degree  to  any 
board  member,  either  by  consanguinity 
^or  affinity,  where  the  vote  of  such 
board  member  is  necessary  to  the  selec- 
tion of  such  person;  nor  shall  the 
teacher  serve  as  a clerk  of  the  district. 
All  transactions  of  the  board  undor  this 
section  mist  be  recorded  by  and  filed 
with  the  district  clerk:  Provided . that 
the  board  of  education  of  any  first- class 
high  school  may  employ  a superintendent 
cither  boforo  or  alter  the  annual  school 
election." 
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The  ^oard  of  kanagers  liaving  authority  to  employ 
teachers  must  employ  them  "by  written  contract  which  3ets 
out  the  wages  and  the  number  of  months  to  be  taught,  and 
signed  by  both  parties. 

Applying  the  foregoing  to  the  photostatic  copy  of  cor- 
respondence enclosed,  you  will  see  the  document  alone  could 
not  constitute  a contract.  It  does  not  contain  a statement 
of  the  salary  to  be  paid  or  the  number  of  months  to  be  paid. 

Answering  your  second  question,  from  the  foregoing 
sections  of  the  statutes  you  will  obst rve  the  Board  not 
only  may  offer  a contract  containing  all  of  the  ter.is,  but 
it  is  the  dut*,  of  the  Board  of  managers  to  do  so. 

It  lias  been  po  ited  out  tliat  the  correspondence  enclosed 
doos  not  alone  constitute  a contract,  but  it,  when  taken  with 
the  minute 3 of  the  meeting  of  the  Board  of  -onagers , might 
constitute  a contract,  and,  in  this  connection  your  attention 
is  called  to  the  following  lengthy  extract  from  the  case  of 
/ards  v.  School  -»l3t.,  297  . . 1J01,  1.  c.  1002: 


"Did  plaintiff  navo  a valid  contract? 
April  2,  192G,  plaintiff,  a legally 
qualified  teacher,  made  written  appli- 
cation to  the  board  of  directors  of 
defendant  school  district  for  a posi- 
tion as  teacher  in  the  district,  and 
specified  the  length  of  the  term  and 
the  salary  desired,  to  wit,  70  per 
month.  Arjril  10th  thereafter  defend- 
ant' s board  of  directors  in  session 
made  this  order  of  record: 

"'Board  of  directors  mot  April  10, 

192G,  district  Ko.  73,  county  of 
Christian,  and  state  of  Missouri,  and 
agreed  on  A0ba  Edwards  for  teacher  for 
the  term  of  eight  months  starting  the 
first  Monday  In  August,  second  day,  for 
*70  per  month.' 

"In  addition  to  placing  the  order  of 
rocord,  the  directors  signed  a separate 
written  paper  which  was  a copy  of  the 
order  placed  of  record. 
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"Hay  25,  1926,  Walter  Wilcox, 
president  of  the  hoard,  notified 
plaintiff  by  registered  mail  that 
the  board  was  not  going  'to  hiro 
you  to  teach  this  school  for  the 
coming  term.'  May  29th  thereafter 
the  board  met  and  by  an  order  of 
record  attempted  to  rescind  its 
action  of  Aoril  10th  employing  plain- 
tiff. Plaintiff  refused  to  accept 
the  purported  rescission,  and  on 
August  2d,  the  day  the  school  com- 
menced, she  went  to  the  district  and 
offered  to  teach  the  school,  but 
another  teacher  was  then  employed, 
and  plaintiff's  offer  was  refused. 

"Section  11137,  R.  S.  1919,  provides 
that  a toacher' s contract- - 
" ' shall  bo  made  by  order  of  the 
board;  shall  specify  the  number  of 
months  the  school  is  to  be  taught 
and  the  wages  per  month  to  be  paid; 
shall  be  signed  by  the  teacher  and 
the  president  of  the  board,  and  at- 
tested by  the  cleric, 'etc. 

"Plaintiff  had  no  contrnct  unless  her 
written  application  and  the  action  and 

orders,  etc.,  of  the  board  thereafter 
as  above  sot  out  constitute  a contract. 

"Defendant's  learned  counsel  invoices 
the  letter  of  section  11137,  and  con- 
tends that  plaintiff  had  no  contract 
signed  by  horself,  by  the  president  of 
the  board,  and  attested  by  the  cler-:, 
as  provided  in  the  statute,  and  that 
therefore  she  had  no  valid  and  binding 
contract.  Section  11133,  R.  3.  1919, 
provides  that  the  contract  required  by 
section  11137  shall  be  construed  under 
the  general  law  of  contracts.  Section 
2164,  h.  3,  1319,  is  a part  of  the 
general  statutory  law  of  contracts,  and 
provides: 
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"’No  county,  city,  town,  village, 
school  township,  school  district 
or  other  municipal  corporation  siiall 
make  any  contract,  unless  the  same 
shall  be  within  the  scope  of  its 
powers  or  be  expressly  authorised  by 
law,  nor  unless  such  contract  be  made 
upon  a consideration  wholly  to  be  per- 
formed or  executed  subsequent  to  the 
making  of  the  contract;  and  such  con- 
tract, including  the  consideration, 
shall  be  in  writing  and  dated  when 
made,  and  shall  be  subscribed  by  the 
parties  thereto,  or  their  agents  auth- 
orized by  law  and  duly  appointed  and 
authorized  in  writing.' 

"Sections  11137  and  2164  both  require 
that  a teacher’ s contract  be  in  writing, 
and  there  is  no  conflict  "in  the  two 
sections.  3ince  section  2164  is  a parJ 
of  the  general  statutory  law  of  con- 
tracts, it  may  be  invoked  in  the  con- 
struction of  a teacher's  contract. 

Neither  section  requires  that  a teach- 
er's contract  be  in  any  particular  form, 
nor  does  either  section  require  that 
the  parties  to  be  bound  all  sign  the 
some  instrument.  In  construing  section 
2164  the  r^ansas  City  Court  of  Appeals 
in  Platte  City  to  Use  of  Prior  v.  Paxton, 
141  Mo*  App.  175,  124  S.  w.  531,  held 
that,  in  an  ordinance  for  street  improve- 
ment, a written  bid  duly  signed  and  a 
resolution  accepting  the  bid,  constituted 
a written  contract  and  was  a substantial 
compliance  with  the  requirements  of  sec- 
tion 2164.  To  the  same  effect  are  Blades 
v.  Hawkins,  133  Ho.  App.  32B,  112  3.  W . 
979;  City  of  California  v.  Telephone  Co., 
112  to.  App.  722,  87  S.  W.  604. 

"A  contract  is  che  agreement  which  the 
parties  make  and  not  the  writing  which 
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evidences  the  agreement.  13  C.  J. 

23S.  In  Baxter  v.  School  district, 

217  ho.  App.  389,  266  S.  W.  760, 
we  held  a teacher’ s contract  valid, 
although  the  president  of  the  hoard 
had  not  signed  a fornal  written 
paper  evidencing  the  contract. 

"Plaintiff  in  the  cause  at  bar  filed 
her  written  application,  duly  signed 
by  her.  It  specified  as  to  the 
school  term,  salary,  etc.  This  ap- 
plication nay  be  termed  an  offer,  and 
the  board  of  directors  not  only  made 
an  order  accepting  this  offer,  but 
went  further,  and  oach  director,  in- 
cluding the  president,  signed  a writ- 
ing which  evidenced  the  contract  which 
they  had  consummated  by  their  accept- 
ance of  record.  It  also  appears  that 
the  clerk  of  the  district  signed  the 
minutes  of  the  board  accepting  plain- 
tiff1 s application  to  teach  the 
school,  ihis  record  shows  that  every 
requirement  a3  to  writing  and  signing, 
made  by  section  11137,  was  fully  met. 
There  is  no  argument  against  the  valid- 
ity of  the  contract  except  that  it  was 
not  formally  written  upon  a separate 
paper  and  there  signed  by  all  tlxe 
parties  required  by  the  statute.  Such 
Is  not  necessary  and  could  not  be  made 
so  without  making  the  law  respecting 
teachers*  contracts  different  from  the 
general  law  of  contracts,  We  hold  that 
plaintiff*  s contract  was  valid  and 
binding." 


i’ollowlng  this  decision  you  will  readily  3ee  the  orig- 
inal of  the  photostat  enclosed  with  your  letter.  If  supple- 
mented by  sufficient  written  evidence,  might  make  evidence 
of  the  contract  sufficient  to  make  it  enforceable. 
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The  foregoing  answers  your  first  two  questions.  Referr- 
ing to  the  sane  authorities  furnishes  the  answer  to  your 
third  question.  The  fioard  of  Managers  oust  contract  in 
writing  and  which  v writing  definitely  36 ts  out  the  terns  of 
the  agreement  and  i3  signed  by  both  parties. 

In  reply  to  your  fourth  question,  the  hoard  of  I'-anagers 
woiuxl  be  in  the  3ane  position  with  reference  to  discharging 
a teacher  no  matter  wliat  the  form  of  the  contract.  The  Board 
could  not  discharge  tho  teacher  and  terminate  the  contract,  so 
long  as  the  teacher  properly  discharged  the  duties  and  is  not 
guilty  of  gross  immorality  or  of  any  crime.  It  Is  respect- 
fully suggested  that  if  the  occasion  ari3G3  when  the  Board 
considers  discharging  a teacher  it  would  be  much  better  to 
take  up  and  discuss  the  matter  of  discharge  at  the  time  such 
question  arises,  as  the  facts  in  the  case  would  liave  great 
bearing  on  the  matter. 


Respectfully  submitted. 


... 

Assistant  Attorney-General 


APPR^V— >: 
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Attorney-General 


3LDCTI01IS:  In  re  election  to  fill  vacancy  in 

STATS  REPRESENTATIVES : office  of  State  representative. 


July  10,  1042 


Mon.  0.  Chamberlin 
r>secuting  Attorney 
Cass  County 

JIarrisonville,  Missouri 


Dear  Mr.  Chamberlin: 


Tiiis  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the 
following  statement  of  facts; 


"I  am  herewith  ere  losing  a copy  of  a 
Writ  of  Election  which  was  sent  to  our 
sheriff  for  action.  The  original  was 
duly  signed  by  the  Governor,  Secretary 
of  State,  Chief  Clerk  and  sealed  by  the 
state  in  regular  order. 

"This  is  based  on  Sections  12058-12862  in- 
clusive, but  the  point  that  we  are  not 
clear  on  is  what  the  Governor  intends  to 
have  done.  He  states  in  the  notice  that 
the  election  to  supply  the  vacancy  is  to 
be  held  on  Tuesday,  August  4;  then  states 
that  at  the  time  of  the  general  election 
next  preceding  the  last  above  date  and 
that  the  sheriff  is  to  issue  a proclama- 
tion for  holding  an  election,  etc. 

"I  notice  in  the  paper.  The  -ansas  City 
Star,  that  the  Governor  was  ordering  a 
special  election  to  be  held  on  August  4 
along  with  the  primary. 

"I  would  like  to  have  your  interpretation 
as  to  what  the  writ  really  means,  when 
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this  election  is  to  be  held  and  if 
held  as  a special  election  on  August 
4,  whether  or  not  the  additional 
election  might  be  held  in  November 
on  the  same  subject." 


Under  3ection  14  of  Article  IV  of  the  Constitution, 
writs  of  election  to  fill  vacancies  which  occur  in  either 
house  of  the  General  Assembly  shall  be  issued  by  the  Governor. 

Under  Section  12359,  R.  S.  Uo.  1959,  which  seems  to  be 
an  enabling  act  to  the  foregoing  provision  of  the  Constitution, 
provides  as  follows: 


"Whenever  the  governor  shall  receive 
any  resignation  or  notice  of  vacancy, 
or  when  lie  shall  be  satisfied  of  the 
death  of  any  member  of  either  house, 
during  the  recess,  he  shall,  without 
delay,  issue  a writ  of  election  to 
supply  such  vacancy." 


According  to  the  writ  of  election  which  the  Governor  has 
Issued  it  appears  that  the  Representative  of  Cass  County  has 
resigned.  Therefore,  the  Governor  ha3  invoked  the  foregoing 
provisions  of  the  Constitution  and  3tatutos. 

Section  12860,  R.  S.  LIo.  1939,  provides  as  follows: 


" '.'.hen  any  vacancy  shall  happen  in  the 
senate,  for  a district  composed  of 
more  than  one  county,  the  writ  of 
election  shall  be  directed  to  the 
sheriff  of  the  county  first  named  in 
the  law  establishing  the  district; 
and  when  such  vacancy  shall  happen 
in  a senatorial  district,  which  shall 
have  been  divided  or  alterod  after 
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the  general  ©lection  next  precoding 
the  occurrence  of  such  vacancy,  the 
writ  of  election  shall  be  directed 
to  tlio  sheriff  of  tho  county  first 
named  in  such  old  district;  and  whon 
any  vacancy  shall  happen  in  either 
house,  for  any  county  which  shall 
have  been  divided  after  the  general 
election  next  preceding  the  occurrence 
of  such  vacancy,  the  writ  of  election 
shall  be  directed  to  the  sheriff  of 
the  old  county.” 


You  rill  notice  the  writ  of  election  follows  the 
language  of  this  section.  The  particular  language  to  which 
you  refer,  that  is:  nat  the  time  of  the  general  election 
next  preceding  said  la3t  above  mentioned  date”  refers  to  the 
boundary  of  the  district  and  not  to  the  date.  In  other 
words,  it  Is  the  duty  of  tho  Governor  to  direct  tlio  writ,  in 
caso3  of  vacancies  in  the  office  of  senator,  to  the  county 
first  named  In  the  law  establishing  the  district  and  the 
boundaries  of  that  district  are  those  which  existed  at  the 
time  of  tho  general  election  next  receding  the  notice  of 
the  special  election. 

We  do  not  think  that  this  particular  provision  is  perti- 
nent and  probably  is  not  noceo3 ary  in  a case  where  a vacancy 
exists  in  a county  such  as  Gass,  fe  assume  that  it  is  put  in 
there  on  account  of  the  way  the  statute  reads . 

You  will  note  that  the  Governor  directs  this  election  to 
be  held  on  August  4,  1942.  The  fact  that  this  election  is  to 
be  held  on  the  date  of  the  primary  is  merely  coincidental  and 
the  ballot  for  the  special  election  will  be  separate  and  dis- 
tinct from  the  primary  ballot.  In  our  research  on  this 
question  we  find  that  such  an  election  is  held  under  tho  sane 
rules  and  regulations  that  a general  election  is  held.  T!iat 
being  the  case  there  would  be  no  prohibition  in  liaving  the 
sane  election  officials  for  both  elections.  This  election  is 
for  the  unexpirod  term  of  the  present  incumbent. 

Under  Section  2,  of  Article  IV  of  the  Constitution  the 
term  of  the  representative  is  two  yeans.  Therefore,  the 
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special  election  will  bo  for  tho  tprm  expiring  at  the  end 
of  thi3  year.  This  social  election  d->C3  not  affect  the 
nomination  and  election  of  the  representative  for  the  next 
■biennium.  That  being  the  case,  any  person  desiring  to  be 
nominated  and  elected  for  the  next  tern,  should  follow  the 
statutory  provisions  for  nominations  in  the  priz-ary  in 
order  to  have  Ms  name  placed  on  the  general  election  ballot 
to  be  voted  on  in  November  for  the  tern  which  will  begin  when 
the  next  session  of  the  General  Assembly  convenes  In  1043. 


Respectfully  submitted. 


TYR2  H.  BTJHTOH 

Assistant  Attorney-General 

TV.B:CP 


APPROVED: 


TOrgr'fm:." 

(Acting)  Attorney-General 
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MISSOURI  SCHOOL  Missouri  School  for  the  Blind 
FOR  THE  BLIND:  is  a part  of  the  free  public 

school  system. 
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Dr.  C.C.  Chesterson 
President,  Board  of  Managers 
Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 

Dear  Mr.  Chesterson: 

Under  date  of  June  5,  19^2,  you  wrote 
this  office  requesting  an  opinion  as  follows: 

"The  Board  of  Managers  of  the  Missouri 
School  for  the  Blind  respectfully  requests 
an  opinion  upon  the  following: 

The  full  appropriation  of  the  Missouri 
School  for  the  Blind  is  from  the  School 
Moneys  Fund.  In  the  past,  all  appropri- 
ations had  been  from  General  Revenue. 

1.  Under  which  fund  should  the 
school  operate? 

2.  If  we  can  legally  be  under 
School  Moneys  Fund,  can  parts 
of  the  appropriation  be  used 
for  operation,  additions,  and 
repairs  and  replacements? 

3.  If  this  school  legally  belongs 
under  School  Moneys  Fund,  does 
Chapter  72,  Article  2,  R.S.  of 
Missouri,  also  govern  the  Mis- 
souri School  for  the  Blind?" 


The  Missouri  School  for  the  Blind  exists 
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and  functions  in  accordance  with  the  provisions  of 
Article  25,  Chapter  72.  R.  S.  Mo.,  1939-  This 
Article  at  the  1939  Statutes  was  enacted  by  the 
Fifty-first  (51st)  General  Assembly  in  1921,  it 
was  Rouse  Bill  521.  The  title  of  the  Act  and  the 
first  section  are  herein  set  out: 

"SCHOOLS:  Classifying  Missouri  SchcdL 

for  the  Blind  at  St.  Louis  and  the  Mis- 
souri School  for  the  Deaf  at  Fulton  as 
Educational  Institutions  of  the  State.1 

"Section  1.  Classed  and  conducted  -- 
how--The  'Missouri  school  for  the  blind' 
at  Saint  Louis,  and  the  'Missouri  school 
for  the  deaf'  at  Fulton  shall  be  regarded, 
classed  and  conducted  wholly  as  education- 
al institutions  of  the  state." 

The  school  for  the  blind  was  originally 
classed  as  an  eleemosynary  institution  and  was  un- 
der the  same  control  as  the  eleemosynary  institu- 
tions. In  1915  the  control  of  the  school  was  taken 
from  the  Managers  of  the  eleemosynary  Institutions 
and  placed  in  a separate  board  by  the  Legislature. 
In  1921,  the  old  law  relating  to  the  school  was  re- 
pealed by  House  Bill  517,  Laws  of  1921,  page  643. 
This  repeal  was  followed  by  the  enactment  of  House 
Bill  521,  quoted  from  herein. 

Article  1,  Chapter  72,  R.  S.  Mo.,  1939, 
classifies  the  public  schools  of  the  State  and  is 
as  follows: 

"The  public  schools  of  this  state  are 
hereby  classified  as  follows:  First,  all 
districts  having  only  three  directors 
shall  be  known  as  common  school  districts; 
second,  all  districts  outside  of  incor- 
porated cities,  toivns  and  villages,  which 
are  governed  by  six  directors,  shall  be 
known  as  consolidated  school  districts; 
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third,  all  districts  governed  by  six  di- 
rectors and  in  which  is  located  any  city 
of  the  fourth  class,  or  any  incorporated 
town  or  village,  shall  be  known  as  town 
school  districts,  and  fourth,  all  dis- 
tricts in  which  is  located  any  city  of 
the  first,  second  or  third  class  shall 
be  known  as  city  school  districts." 

This  Section  was  enacted  long  prior  to 
the  present  law  governing  the  Missouri  School  for 
the  Blind.  It  was  Article  1,  Chapter  57,  R.  S. 

Mo.,  1919. 

From  this  classification  it  is  apparent 
that  when  the  lav/  was  enacted  the  school  for  the 
blind  was  not  considered  as  a portion  of  the  free 
public  school  system  by  the  Legislature.  At  this 
point  it  is  desired  to  call  to  your  attention  Sec- 
tion 1,  Article  XI  of  the  Constitution  of  the  States: 

"A  general  diffusion  of  knowledge  and  In- 
telligence being  essential  to  the  pres- 
ervation of  the  rights  and  liberties  of 
the  people,  the  General  Assembly  shall 
establish  and  maintain  free  public  schools 
for  the  gratuitous  instruction  of  all  per- 
sons in  this  State  between  the  ages  of  six 
and  twenty  years . " 

This  section  is  a command  to  the  General 
Assembly  to  establish  and  maintain  free  public 
schools  for  all  persons  between  the  ages  mentioned, 
it  does  not  except  the  blind  persons,  the  deaf  per- 
sons or  any  other  class  of  persons;  it  is  all  em- 
bracing . 


Inasmuch  as  blind  persons  would  require 
different  methods  of  instruction  and  teachers  es- 
pecially trained,  it  follows  that  separate  schools 
would  necessarily  be  provided  in  order  that  the 
instruction  be  furnished  to  the  blind  persons. 

The  State  of  Missouri  maintains  the  School 
for  the  Blind;  It  is  free  to  the  residents  of  the 
State  and  provision  is  even  made  for  furnishing 
travelling  expense  and  clothing  for  persons  who  are 
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entitled  to  instruction  but  who  are  unable  to  pay 
their  own  expenses.  Section  IO856,  R.S.Mo., 

1939-  Further,  the  General  Assembly  has  made  no 
other  provision  for  the  education  of  blind  persons. 

This  would  indicate  it  was  the  Intention 
of  the  General  Assembly  to  make  the  Missouri  School 
for  the  Blind  a free  public  school.  No  Missouri 
case  has  been  found  defining  the  words  "free  public 
schools"  as  used  in  Section  1,  Article  XI  of  the 
Constitution.  But  in  the  South  Carolina  case  of  In 
re  Malone's  Estate,  21  S.  C.  235,  the  words  "free 
public  school"  as  used  in  the  South  Carolina  Con- 
stitution are  defined  as  follows: 

»**•**  * providing  that  the  proceeds 
of  all  escheated  property  shall  be  faith- 
fully appropriated  for  the  purpose  of  es- 
tablishing and  maintaining  free  public 
schools,  and  for  no  other  purpose  or  use 
whatever,  means  schools  supported  by  the 
public  for  the  use  of  the  public  gener- 
ally, *****" 

And  in  the  Maryland  case  of  State  v.  Maryland  In- 
stitute for  Promotion  of  Mechanic  Arts,  4l  A.  126, 
87  Md.  643,  system  of  public  schools  is  defined  as 
follows: 

"The  constitutional  provision  requiring 
the  General  Assembly  to  establish  and 
maintain  a thorough  and  efficient  system 
of  free  public  schools  means  that  the 
schools  must  be  open  to  all  without  ex- 
pense. The  right  is  given  to  the  whole 
body  of  the  people." 

Section  6,  Article  XI  of  the  Constitu- 
tion provides  for  the  Public  School  Fund  of  the 
State  and  contains  the  following  clause: 

"***■»*  shall  be  faithfully  appro- 
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priated  for  establishing  and  maintaining 
the  free  public  schools  and  the  State 
University  in  this  article  provided  for, 
and  for  no  other  uses  or  purposes  whatso- 
ever." 


The  Missouri  School  for  the  Blind  being 
a free  public  school  it  would  follow  that  an  appro- 
priation for  the  school  made  from  the  public  school 
fund  would  be  authorized. 

It  might  be  urged  the  school  for  the 
blind  is  not  included  in  the  classification  of  the 
Public  Schools  found  in  Article  1,  Chapter  72,  and 
is  therefore  not  a fact  of  the  system  of  free  pub- 
lic schools  and  not  entitled  to  an  appropriation 
from  the  public  school  fund.  In  this  connection 
it  is  pointed  out  that  Article  1,  Chapter  72,  is 
an  earlier  enacted  general  law,  while  article  25, 
Chapter  72,  is  a later  enacted  special  law.  It  is 
believed  that  the  later  enacted  special  law  relat- 
ing to  blind  school  and  particularly  Section  1 of 
the  Act,  now  Section  108^5  amends  by  implication 
Article  1,  Chapter  72,  R.  S.  Mo.,  1939;  And  that 
the  whole  of  the  Act  relating  to  the  Missouri 
School  for  the  Blind  amends  by  implication  the 
statutes  relating  to  the  distribution  and  appor- 
tionment of  the  public  school  funds  to  authorize 
an  appropriation  from  such  funds  for  the  Missouri 
School  for  the  Blind.  Amendments  by  implication, 
while  not  being  favored,  are  recognized.  59  C.  J. 
paragraph  43^,  page  851.  In  the  early  case  of 
State  ex  rel  Maguire  v.  Draper,  47  Mo.  29,  the  pos- 
sibility of  amending  by  implication  is  recognized 
by  the  following  language  at  local  citation  32: 

»«*»***  The  constitution  has  gone  so 
far  as  to  prohibit  amendments  in  terms, 
except  in  a particular  way,  but  it  has 
not  prohibited  amendments  by  implication. 

It  has  not  said  that  when  an  act  is  passed 
inconsitent  with  a preceding  one,  so  that 
both  can  not  stand,  the  latter  one  shall 
be  void  and  the  earlier  one  shall  prevail, 
but  has  left  the  law  as  it  always  has 
been,  viz:  that  when  two  statutes  are 
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inconsistent  and  repugnant,  the  one  last 
enacted  shall  be  considered  in  force. 

This  must  be  so  in  the  nature  of  things, 
for  the  last  enactment  is  the  latest  ex- 
pression of  the  Legislative  will,  and 
must  prevail,  unless  it  contains  some 
inherent  vice  that  prevents  it  becoming 
a statute." 

And  in  the  later  case  of  Dorris  Motor  Car 
Co.  v.  Colburn,  270  S.  W.  339,  we  find  the  follow- 
ing brief  statement  at  local  citation  3^4: 

"If  it  be  conceded  that  the  act  contains 
provisions  which  modify,  amend,  or  repeal 
in  part  the  general  statute  relating  to 
appeals  and  the  statute  relating  to  the 
consolidation  of  corporations,  still  the 
fact  that  the  title  contains  nothing  to 
indicate  such  amendments  or  repeals  does 
not  render  the  act  obnoxious  to  section 
28  of  article  4 of  the  Consituttion;  for 
neither  that  section,  nor  section  3^  of 
said  article,  relating  to  amendments,  has 
any  application  to  amendments  and  repeals 
by  implication.  State  v.  Miller,  100  Mo. 

439,  13  S.  W.  677;  State  v.  Draper,  47 
Mo.  29;  Geisen  v.  Keiderich,  104  111.  537 
Anderson  v.  Commonwealth,  18  Grat.  (Va.) 

295;  Poe  v.  State,  85  Tenn.  495,  3 S.  W. 

658." 

On  this  particular  point  the  later  case 
of  Schott  v.  Auto  Ins.  Co.,  31  S.  W.  (2d)  page  7, 
l.c.  11,  follows  and  cites  with  approval  the  Dorris 
Case,  supra. 

From  the  foregoing  it  is  the  opinion  of 
the  writer  that  the  Missouri  School  for  the  Blind 
is  a part  of  the  system  of  free  public  schools  and 
an  appropriation  for  it  out  of  the  public  school 
fund  is  authorized. 
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Section  1,  Article  XI,  of  the  Constitu- 
tion, supra,  directs  the  establishing  and  maintain- 
ing of  free  public  schools.  Section  6 of  the  same 
Article  creates  the  public  school  fund,  which  Sec- 
tion is  as  follows: 

"The  proceeds  of  all  lands  that  have  been 
or  hereafter  may  be  granted  by  the  United 
States  to  this  State,  and  not  otherwise 
appropriated  by  this  State  or  the  United 
States;  also,  all  moneys,  stocks,  bonds, 
lands  and  other  property  now  belonging  to 
any  State  fund  for  purposes  of  education; 
also,  the  net  proceeds  of  all  sales  of 
lands  and  other  property  and  effects  that 
may  accrue  to  the  State  by  escheat,  from 
unclaimed  dividends  and  distributive 
shares  of  the  estates  of  deceased  persons; 
also,  any  proceeds  of  the  sales  of  the 
public  lands  which  may  have  been  or  here- 
after may  be  paid  over  to  this  State  (if 
Congress  will  consent  to  such  appropri- 
ations); also,  all  other  grants,  gifts 
or  devises  that  have  been,  or  hereafter 
may  be  , made  to  this  State,  and  not 
otherwise  appropriated  by  the  State  or 
the  terms  of  the  grant,  gift  or  devise, 
shall  be  paid  into  the  State  treasury, 
and  securely  invested  and  sacredly  pre- 
served as  a public  school  fund;  the  an- 
nual income  of  which  fund,  together  with 
so  much  of  the  ordinary  revenue  of  the 
State  as  may  be  by  law  set  apart  for  that 
purpose,  shall  be  faithfully  appropriated 
for  establishing  and  maintaining  the  free 
public  schools  and  the  State  University 
in  this  article  provided  for,  and  for  no 
other  uses  or  purposes  whatsoever." 

And  Section  7 of  the  same  Article  directs 
the  General  Assembly  to  set  apart  not  less  than 
twenty-five  percent  (25%)  of  the  revenue  of  the 
State,  exclusive  of  the  interest  and  sinking  fund, 
to  be  applied  annually  to  the  support  of  the  schools. 
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If  the  foregoing  is  correct  it  naturally  follows 
that  such  funds  as  would  be  appropriated  could  be 
used  for  "operation",  ’additions",  "repairs"  and 
"replacements" . 

As  previously  pointed  out,  the  law  es- 
tablishing the  school  for  the  blind  is  a special 
law  and  the  provisions  of  Article  2,  Chapter  72 
would  not  take  precedence  over  any  of  the  provi- 
sions of  Article  25,  Chapter  72,  the  Law  establish- 
ing the  school  for  the  blind.  Where  no  provision 
is  made  in  Article  25,  the  provisions  of  Article  2 
would  govern  so  far  as  applicable  although  there 
are  very  few  provisions  in  Article  2,  which  would 
be  applicable  and  not  in  conflict  with  the  provi- 
sions of  Article  25. 

Respectfully  submitted, 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


HARRY  H.  KAY 

(Acting)  Attorney-General 
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SCHOOL  FOR  THE  BLIND: 


Age  of  pupils  must  conform 
to  limits  fixed  by  Section 
1,  Article  11  of  the  Con- 
stitution. 


August  7,  1942 


Dr.  0.  C.  Che st arson,  - 
Board  of  Managers 
Missouri  school  lor  tue  Blind 
3S15  magnolia  avenue 
St.  Louis,  Missouri 


Dear  Dr.  C : 


Under  d.te  of  June  5,  IT 42,  you  wrote 
this  office  requesting  an  opinion  as  follows: 

"The  Board  of  Managers  of  the  Missouri 
School  for  the  Blind  respectfully  requests 
an  opinion  uoon  the  following: 

"article  25,  Revised  Statutes  of  - isrouri, 
1939,  places  the  maximum  age  limit  of 
students  at  21.  The  Constitution  ’'laces 
the  age  li  :it  at  20.  Which  is  to  be  our 
guide?" 

The  Section  f Article  25,  to  which  your 
letter  refers  is  Sect 'on  If 853,  which  is  as  fol- 
lows : 

"-.11  blind  and  deaf  'ersons  under  twenty- 
one  {.el)  years  of  age,  of  suitable  mental 
and  physical  capacity,  v/ho  are  residents 
of  this  state,  shall  be  entitled  to  admis- 
sion to  che  school  for  the  blind  nd  the 
school  foi  t'  e deaf,  respectively.  All 
admissions  and  discharges,  and  the  length 
of  the  period  of  instruction  of  each  pu- 
pil, shall  be  determined  by  the  board  of 
managers . ■' 


And  the  Constitutional  limitation  refer- 
red to  is  found  in  Section  1,  .article  XI  of  the 


Dr.  C.  C.  Chester son 


-2- 


August  7,  1942 


Constitution.  Tils  -faction  ir  ac  follows: 

MA  general  diffusion  of  mowledge  and  In- 
telligence bei  ; essential  to  t'  e reser- 
vation Oi  the  ri  hts  and  liberties  of  the 
neople,  the  General  ~ snarl  ly  shall  esta- 
blish and  rnintain  free  public  schoolE 
for  the  ^latuitous  instruction  o"  ell 
percons  in  LLio  Jtate  between  the  Q-es  of 
six  and  twenty  years . " 

Ir.  . r cent  opinion  fro  office,  it 

was  held  that  the  j -isso  ri  School  fo:  t:  e Blind 
was  included  within  the  system  of  free  public 
schools.  The  free  outlie  school  system  is  author- 
ized by  Section  1,  article  XI  of  the  Constitution, 
sot  out  herein,  and  the  legislative  acts  relating 
to  the  free  public  schools  must  conform  to  the 
constitutional  authority. 

Section  10653,  supia,  sets  out  the  ere  of 
persons  who  nay  attend  the  school  for  the  blind  as 
follows: 

**  * * * persons  under  the  age  of 
twenty  one  * * * * " 

This  is  apparently  a legislative  inter- 
pretation of  the  portion  of  Section  1,  Article  XI 
of  the  Constitution  fixinr  the  age  of  persons  who 
are  entitled  to  attend  the  free  ou’ lio  schools, 

M * all  persons  in  this  Steto  betv:een 
the  ages  of  six  and  twenty  years. " 

as  includin"  those  ersons  vao  hu^e  passed  their 
twentieth  birthda3'r  but  who  hi  ve  not  reached  their 
twenty- first  birthdi iy  s . 

A legislative  interpretation  is  entitled 
to  sone  wei  ht  in  considering  the  ioan  ng  of  a 
constitutional  or  statutory  provision  but  must  give 
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way  if  found  to  be  In  conflict  with  the  true  "ean- 
e provision  under  tons iderat ion • 

. .o' • iv  in  the  • ichigun  case  of  Jackson 
▼ , Mason,  1*5  -ic ^ . 338,  108  K,  697,  there  was 

before  the  supreme  Court  of  -iohigan  an  act  con- 
taining lan^uave  similar  to  that  in  Section  1,  i*r- 
ticle  XI,  Missouri  Constitution,  The  Court  in 
construing  that  act  ruled  as  follows  at  local  ci- 
tation 698  K.  i,: 

•♦The  only  question  in  the  case  is  wT  ether 
the  statute  applies  to  children  above  the 
age  of  15  years,  fhe  circuit  c urt  held 
that  it  did  not,  and  error  is  alleged 
on  such  hold!.'  , The  contention  o the 
relator  is  that  it  applies  to  children 
over  7 nder  16  years  of  age* 

The  words  of  the  statute  before  us  for 
construction  are,  'any  c lild  or  children 
between  and  including  the  ages  of  seven 
fifteen  s-**  It  is  urged  that  to 
give  any  “oice  to  the  word  'including' 
the  section  lust  be  construed  to  include 
children  durinr  the  entire  fifteenth  year 
ar..";  ntil  they  become  sixteen  years  old, 

Y/e  think  to  do  so  would  be  a doubtful 
construction  ^nd  the  -ourt  should  hesi- 
tate to  make  an  cct  a cri  e by  f uoh  means* 

The  statute  is  ot  ambiguous  in  designa- 
ting the  a ;e  limit  between  the  ages  of  7 
and  15  ye  re*  The  word  ' including' 
no  force  to  extend  th  t Unit  beyond  the 
>eciflcally  designated*  A child 
over  15  years  of  a;  e is  not  etv/oen  tie 
ages  of  7 nd  15  years,  and  therefore  not 
within  the  nrovisions  o"  the  act.  oi  ex- 
amination of  these  provisions  of  the  ear- 
lier acts  s'-.ows:  that  by  the  aot  of 

1895  compulsory  education  was  enforceable 
for  a period  of  8 years  as  to  children 
not  in  cities,  and  as  to  children  in  cities 
for  a period  of  9 years;  that  by  the  aot 
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of  1901  conoulsorv  education  was  enforce- 
able foi  e period  of  7 years  as  to  child- 
ren net  in  cities,  unf  as  'o  children  in 

In  each. 

of  these  e ts  the  ci  ildr<  n in  cities  v/ere 
subject  to  its  provirions  one  year  earlier 
in  life  than  other  children  In  the  state. 

The  evident  intent  of  the  he  isleture  in 
the  ortlon  of  the  i ot  of  1905  vu  lis- 
cussion,  establishing  the  li  tit  between 
tiie  a-.es  of  7 and  15  yours,  heir  iod 

of  fl  ye.rs  vas  o fix  the  suite  aye  li'  it 
for  all  o:  tec  ildron  in  the  st-;te,  at 
such  :i  time  in  their  liras,  ch 

a term  between  the  tv.o  extremes  of  the 
former  acts  us  ux  erier.ee  had  shorn  would 
be  opt  satisfactory,” 

In  this  ca.sc  the  Court  had  unde:  consi- 
deration penal  statute  which  './as  re  uired  to  be 
strictly  construed*  The  reasoni  sed,  .'-  ever, 
seems  to  be  nartio  i l l;  -p  lica'1!  to  s Question 
boro  under  consideration;  and  the  i url  case  of 
Rogers  v.  tlcCraw,  ',7  . ....  407,  the  it.  Louis  Court 
of  1 L . d before  it  a question,  involving  the 
proper  allegation  in  a pleading  as  "o  the  ge  of  a 
SO  ins  to  ttend  the  free  . lie  t chools, 

it  1 * 

c.  408: 

”fhe  action  ol  the  court  sustainin'  the 
demurrer  must  be  affirmed*  The  school 
a~e  rr  fixed  by  the  constitution  is  be- 
tween the  a yes  o six  and y 

(Constitution,  article  11,  ctioi  1*) 

Lection  1,  of  ‘he  same  article  declares 
that  ohe  oublic  school  fund  ’shall  be 
faithfully  appropriated  for  establishing 
end  - ointaininy  the  free  <ublic  schools 
’ in  this  article  provided  for,  and 
to:  no  ot  ter  uses  or  urpof  s w atsoever.’ 

”To  entitle  the  plaintiff  to  maint  in 
the  action,  she  must  have  been  v.ithin 

the  school  age  las  fired  by  the  const!- 
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t.ut ion)  >t  the  tine  she-  was  prohibited 
from  attending  the  school*  hoe  cl.  v. 

Board  of  Public  Schools , 77  Uo . 4fV! . 

WTTiT  one  of  the  ossentitil  facto  of  her 
ftlleneC  cause  o action*  Under  the  code 
every  constitutive  fact  must  be.  distinct- 
ly  set  orth  in  the  Petition;  otherwise 
it  is  tie  subject  of  demurrer.  The  aver- 
ment. is  that  at  the  time  the  plaintiff 
was  eroluded  fro  \ the  school  'she  was  over 
twenty— one  years  of  a;'e.' 

It  is  Manifest  that  the  petition  failed 
to  state  e cause  of  action." 

Folio  win T these  two  cases  it  would  appear 
that  the  language  at  ^ootion  1,  Article  XI  fixing 
the  are  of  versons  for  whom  free  nublic  schools 
must  Ue  aintained  dees  not  soply  to  persons  who 
heir  twentieth  birthday. 

If  this  i3  correct,  t^an  any  statute  en- 
acted in  accordance  will*  tie  oorsnand  co’ tnined  in 
this  bootiou  coulu  the  t erts. 

Section  10RH3,  oupra,  undertakes  to  fix 
the  naximu;  > ago  or  admission  to  the  school  or  the 
blind  as  "under  the  age  of  twenty-one  ears"* 


GO  ChlJSlOM 


If  the  Missouri  School  for  the  Blind  is 
included  in  the  system  of  free  public  schools,  Lie c- 


Dr.  C 


C.  Chesterson 
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tlon  10853,  -article  25,  Cha  tei  ; , . . o. , 

1039,  In  setting  the  : 3 al  ndanoe 

at  the  school  i twenty  excoecec  the  const itu- 
tion&l  'ch  be  followed. 

Respectfully  submitted, 


. C.  .T/kC'tSr-TT 

Assistant  Attorney-General 


APPROVE  : 


. 

(Aotin  -)  attorney-general 


WC-T:  A 


RELIGIOUS 

CORPORATIONS 


Pension  Board  of  the  Methodist 
Episcopal  Church  is  not  a reli- 
gious corporation. 


September  9,  1942 


T’-c  ReVer  . 

Minister  >o  ‘ i r 

1 i C 


FILED 

/(> 


Lear  ir: 


Tl  ir  ir  in  ro^ly  to  yours  of  i-eceir'  date 
v'.ereii  y u rc»  . st  n j dnion  fro  i this  d©  r ;ra*  it 

on  whether  or  r:  >t  ‘'TVo  oard  of  - nrl  ns  ->r  the  Meth- 
odist Ghurc'- , Incox  o:  t-  ' in  L irr  : ri'1  is  ^uthoriaed 
to  "be  Inc  rpors  functi  ‘ • : - 

tut  ion  and  U t 


Generali,  it  r 1 en  tin  ol*e*  ? this 
a:  b :e..t  to  ' '•  Al- 

taic officers  end  de  \rt  Lents  sed  in  ti  e statutes, 
but  duo  to  t . 1 o ' ; co  of  t'  it  quest i n to  "our 
deriordnati  :n  nd  ar.  it  is  mere  or  less,  of  a ublic 
nature  w< 


Pro  ur  letter  it  a 'ears  t t you  are 
Interested  to  j ot  *•  c formation  of 

this  corpora t I u ir  i viol-- ti  •.?  o1’  ti  e irovisions 
of  Se  r ' ' 

This  Section  re-  as  , follov.-r: 


'"Phut  tie  rail  ions  cor  .ration  c n he  or.ta- 
tllshed  in  r.  is  3tato,  oncost  such  as  may 
be  created  i lei  a z jnerul  lav,-  f a the  ur- 
pose  onl;  of  l.ol  ‘ t'  r*  itL  to  sue  real 
estate  ar  ua:  be  proscribed  by  law  for 

. 
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A religious  corporation  is  defined  in  54 
C.  J.,  page  7,  Section  5,  as  follows: 


"A  religious  corporation  is  a corporation 
whose  -Hirposes  as  defined  by  charter  or 
statute  are  directly  ancillary  to  divine 
worship  or  religious  teaching,  although 
the  scope  and  application  of  the  term  may 
be  defined  and  restricted  by  the  terms  of 
the  statute  in  which  it  is  used.  A cor- 
poration established  for  purely  academic 
purposes,  for  education  in  literature  and 
in  the  arts  and  sciences,  is  in  no  sense 
a religious  corporation,  even  though  en- 
gaged in  educating  youths  for  the  minis- 
try, or  -laced  under  the  management  of  a 
religious  body.  Nor  is  a charitable  so- 
ciety made  into  a religious  corporation 
by  being  controlled  by  a church.  * " 


From  an  examination  of  the  records  in 
the  Corporation  Department  of  this  State  we  find 
that  your  corporation  was  formed  in  1918  under  the 
authority  of  article  10,  Chapter  34,  Revised  Stat- 
utes of  Missouri,  1909,  which  is  contained  in  the 
same  article  and  chapter  in  the  1939  devised  Stat- 
utes, and  which  relates  to  the  incorporation  of 
benevolent,  religious,  scientific,  fraternal -bene- 
ficial, educational  and  miscellaneous  associations 
It  was  formed  by  a pro-forraa  decree  from  the  Cir- 
cuit Court  of  the  City  of  St.  Louis.  The  article 
of  incorporation  were  amended  in  1940,  in  the  same 
court,  but  the  amended  articles  did  not  change  the 
original  purposes  for  which  the  corporation  was 
formed. 


Article  2 of  the  Articles  of  Incorpora- 
tion of  the  Board  of  lensions  of  the  Methodist 
Church  incorporated  in  Missouri,  provides  as  fol- 
lows: 
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•♦The  object  and  purpose  of  this  associa- 
tion shall  be  to  provide  for  the  support 
and  maintenance  of  the  Buper-annuuted , 
worn-out  or  permanently  disabled  prea- 
chers, their  widows  and  orphans,  of  the 
kethodist  Church,  who  otherwise  would 
have  no  sufficient  means  for  their  sup- 
port and  maintenance.'* 


-article  4 of  said  Articles  of  Incorpora- 
tion provides  as  follows: 


"Only  such  persons  shall  be  eligible  to 
become  and  continue  members  of  this  as- 
eociuui  m who  are  and  shall  continue  to 
be  Members  of  the  hoard  of  -Tensions  to 
be  selected  in  such  ..uinner  uc  -iay  be 
authorized  or  provided  by  the  general 
conference  of  the  L'-etLodist  Episcopal 
Church." 


4»rticle  7 of  said  articles  of  Incorpora- 
tion provides  as  follows: 


"All  funds  raised  as  heroin  provided  and 
available  for  appropriation  and  distri- 
bution by  chis  association  shall  be  dis- 
tributed to  supex -annua tod , worn-out  or 
permanently  disabled  preachers,  their 
widows  and  orphans,  of  the  Methodist 
episcopal  Church  or  others,  accordin'-  to 
the  rules  and  regulations  provided  or 
enacted,  from  time  uO  time,  by  the  Gen- 
eral Conference  of  the  - cthodist  Episco- 
pal Church,  or  as  nay  bo  provided  by  the 
laws  of  sold  association.'* 


The  character  of  a corporation  is  to  be 
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Judged  by  the  objects  of  its  creation  as  expressed 
by  its  charter.  Wyi  . in  Institute,  303 
Hu.  94,  104. 


Since  a religious  corporation  can  only 
be  formed  to  hold  title  to  real  estate  for  church 
edifices,  parsonages  and  cemeteries,  then  if  this 
corporation  is  a religious  corporation  it  would  be 
functioning  in  violation  of  said  Section  8 of  Arti- 
cle 2 of  the  Constitution,  supra.  However,  if 
it  was  validly  incorporated  for  benevolent  purposes 
then  it  is  a valid  organization.  Section  5439 
contained  in  a Id  rticlc  10,  Chapter  33  &.  b.  lio. 
1939,  provides  in  part  as  follows: 


"Any  association  fomed  for  benevolent 
purposes,  including  any  purely  charitable 
society,  hospital,  asylum,  house  of  re- 
fuge, reformatory  and  eleemosynary  insti- 
tution, fraternal -benef icial  associations, 
or  any  association  whose  object  is  to 
promote  temperance  or  other  virtue  condu- 
cive to  the  v/ell-bein^  of  the  community, 
and,  generally,  any  association  formed  to 
provide  for  so  le  good  in  the  order  of 
benevolence,  that  is  useful  to  the  pub3ic, 
may  become  a body  corporate  and  oolitic 
under  this  article;  * * * " 


In  the  case  of  Helpers  of  Holy  Souls  v. 
Lav;,  2 -7  iio.  667,  the  plaintiff  corporation  was  at- 
tached because  it  v/as  alleged  to  be  a "religious 
corporation".  The  purposes  for  which  this  corpor- 
ation was  formed  were  stated  at  local  citation  673 
as  follows: 


’Article  (3):  The  ourpose  and  object  of 
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said  corporation  shall  be  to  maintain  the 
establishment  nov  under  our  charge  In 
said  city  of  St#  Louis,  known  as  "The 
Society  of  the  Helpers  of  the  Holy  Souls," 
and  also  others  that  we  may  hereafter  es- 
tablish in  said  city  or  in  the  State  of 
Missouri,  and  In  connection  v.ith  same,  to 
gratuitously  visit'  the  sick  poor  daily, 
irrespective  of  creed  or  color,  rendering 
then  every  assistance  in  our  power  by 
nursing  then  in  their  own  homes;  to  or- 
ganise in  our  convent,  meetings  and  see- 
ing classes  for  the  working  class  and 
poor  children  and  i part  religious  in- 
stru.c  Ion  to  same,  .nd  assist  said 
classes  and  children  as  best  v/e  can;  to 
maintain  a free  circulating  librerp  and 
perform  various  other  gratuitous  works 
of  ch&rity  and  benevolenoe • T " 


The  Court,  fter  analyzing  and  digesting 
the  purposes  for  which  this  co:  >oration  was  formed, 
held  that  in  was  a valid  corporation  formed  for 
benevolent  'imposes  ev:n  though  religious  instruc- 
tion was  i parted.  At  local  citation  675  the 
Court,  in  discussing  this  contention,  said: 


"The  second  objection  of  appellant  re- 
lates to  ti  e or  nresslon  under  subdivi- 
sion ’b’  of  the  powers  given  to  the  plain- 
tiff to  provide  leetings  and  sewing  clas- 
ses for  the  working  class  and  poor  child- 
ren and  impart  religious  Instruction  to 
same . etc.,  it  being  claimed  that  these 
underlined  words  embraced  a power  which 
could  not  have  been  included  in  the  char- 
ter. If,  as  is  inf ei able  from  the  agreed 
facts,  these  underlined  terms,  considered 
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apart,  implied  the  inculcation  of  a par- 
ticular faith  by  teaching  its  tenets, 
then  they  are  not  t >n  object  for  which  a 
legal  corporation  nay  be  exclusively 
formed  under  the  Constitution  of  this 
State,  and  if  the  present  corporation  had 
been  chartered  for  that  purpose  alone,  or 
is  carried  on  only  for  that  object,  then 
its  franchise  would  be  a nullity  or  sub- 
ject to  revocation  at  the  suit  of  the 
atate.  (at.  Louis  v.  Shields,  62  hio.  1. 
c.  252;  Haskell  v.  ..orthington,  94  i>o. 
l.o.  569;  Black  v.  -arly,  208  Ho.  l.c. 
503;  Klix  v.  St.  Stanislaus  Parish,  137 
Ho.  App.  l.c.  357. ) But  an  inspection 
and  analysis  of  the  lowers  granted  in 
plaintiff's  charter  do  not  sustain  the 
position  that  it  was  only  erected  to 
teach  and  propoxate  the  Roman  Catholic 
religion,  nor  that  this  has  been  its  on- 
ly employment.  The  specific  powers  and 
active  duties  prescribed  in  the  charter 
of  plaintiff,  as  has  been  shown,  provide 
for  the  doing  daily  of  many  acts  of  di- 
verse nature  in  helping  the  helpless  and 
alleviating  the  sufferings  that  come  from 
human  poverty  and  wont,  purely  from  mo- 
tives of  charity  and  the  sense  of  duty  on 
the  port  of  the  doers  of  these  acts.  It 
is  to  suoh  services  that  the  corporation 
seems  to  have  devoted  its  practical  ef- 
forts. * * * * « 


Comparing  the  purposes  for  which  the 
Helpers  of  the  Holy  Souls  was  incorporated  with  the 
purposes  for  which  the  "Board  of  Pensions  of  the 
Pethodist  Church,  Incorporated  in  Missouri”,  was 
incorporated  it  will  be  found  that  the  purposes  for 
which  the  Helpers  of  the  Holy  Soule  was  incorpora- 
ted were  much  closer  to  being  a religious  corpora- 
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tion  than  were  the  purposes  for  which  the  'Joard  of 
Pensions  of  the  ethodist  Church  was  i co]  >orated* 


‘li8  fact  that  the  beneficiaries  of  this 
pension  fund  are  11  ;mbcrs  of  the  • 'etho- 

dist Church  would  not  necessarily  lake  it  a reli- 
gious coj  n.  In  the  c .s  of  Btate  ex  rel. 

-orris,  Col  , v,  Board  of  Trustees  of  cot- 

minister  College,  175  — o . 52,  5G,  . j Jourt , in 
discus!.  1 thii  . il pie,  said: 


"It  has  been  held  by  this  court  that  a 
corporation  t lawfully  be  formed  un- 
er  our  statute  regarding  frat.  . ial  bene- 
ficial societies,  ml  Loh  11  ited  its  mem- 
bership to  members  of  a particular  church, 
and  hat  such  was  not  a rcli 'ioun  cri  *or- 
ation.  (Fraj  . . 

bnion,  Ljh  * o.  304J 

Court  of  it  peals  has  Leld  that  a coloni- 
zation society  limiting  it:  membership  to 
members  of  a particular  church  was  not  a 
reli  -ious  cor '>oration.  (Co]  l n. 

Society  v.  Hei  , 11  ; o.  App.  555.) 

In  that  case  the  coi-ii  , pel  . , 

said:  'Is  this  then  a religious  corpor- 
ation's ue  do  not  think  it  ir.  . . It  Is 
apparent  from  these  orovisions  that  the 
urinary  object  of  tnie  association  is 
color ization,  and  not  the  pronagation  of 
reli  o' . It  is  true  that  the  scheme  of 
colonization  is  confi' ed  uo  Deisons  of  a 
na,'ticul'  r religious  faith;  but  tViere  is 
certainly  noth : np  in  the  section  of  the 
Bill  c’  i-i  hts  above  quoted  w ich  pro  i- 
bltr  pe: sc  s or  a Particular  religious 
faith  from  settling  together  so  hat  they 
may  br  a1  le  to  psve  a c1  urch  in  v,  ich  to 
exercise  the  offices  of  their  f ith  and  a 
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school  in  which  to  educate  their  children 
in  the  faith  of  their  fathers,  if  thoy 
shall  choose  to  do  so.*'* 


The  above  authorities  and  facts  clearly 
convince  us  that  the  inoorporr tion  of  the  Foprd 
of  Pensions  of  the  Methodist  Episcopal  Church,  In- 
corporated in  Missouri,  and  the  purposes  for  which 
this  corporation  was  formed  do  not  violate  the  pro 
visions  of  the  ^tate  Constitution  nor  any  of  the 
laws  of  this  At ate. 


COl'CLboION 


It  is,  therefore,  the  opinion  of  this  de- 
partment that  the  a ov.  mentioned  pension  fund  cor- 
poration does  not  come  within  the  restrictions  men- 
tioned in  the  Constitution  of  Missouri  relating  to 
religious  corporations,  and  that  it  may  legally 
function  as  such  corporation  in  this  Atatc. 


.Respectfully  submitted. 


. 

Assistant  -ttorney-General 


AP.RCV  .D: 


ROY  I.’cKITTRICX 
Attorney-General 


PROSECUTING 

ATTORNEY: 


Term  of  office  continues  until  suc- 
cessor has  qualified. 


December  12,  1942 


Honorable  Raul  . Chitwood 

Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


FI  LED 

U 


Dear  Mr.  Chitv/ood: 


This  will  acknowledge  receipt  of  your  letter 
of  December  9,  1942,  requesting  an  opinion  as  follows: 


'"Two  years  ago  I was  elected  prosecuting  at- 
torney of  Reynolds  County,  j issouri.  I 
served  in  this  office  until  September  1,  1941, 
when  I resigned  to  take  a position  with  the 
U.  3.  engineers  in  connection  with  the  clear- 
ing of  certain  land  titles  In  the  Clearwater 
Flood  Control  and  Reservoir  .-rea.  Because  of 
the  war  and  the  overnment's  policy  of  reduc- 
ing personnell  in  all  activities  not  directly 
related  to  the  war  effort,  I was  given  an  hon- 
orable discharge  July  1,  1942. 


"About  October  1,  1942,  I was  appointed  by  <Jo- 
venor  Donnell  to  fill  out  my  own  unexpired 
term  as  prosecuting  attorney  of  Reynolds  Coun- 
ty, made  vacant  by  the  resignation  of  my  fa- 
ther who  was  in  very  poor  health.  I have  been 
serving  in  said  office  until  the  present  time. 


"Mr.  John  Johnson,  was  elected  to  this  of- 
fice at  the  November  general  election  1942,  al 
though  he  was  at  that  time  and  now  is  in  the 
United  states  >.riny,  presumably  in  Australia. 

It  is  very  evident  that  Mr.  JoLnson  will  not 
be  present  to  take  over  the  duties  of  this  of- 
fice on  January  1,  1943. 


bon.  aul 
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"In  view  these  feets  und  also  similar  re- 
cent coses  (although  the  facts  are  ot  tho 
Sane  as  In  the  Instant  ouso)  I war  wondering 
if  ny  co’.wission,  rhioh  5s  in  the  regular  form 
woulf  be  sufficient  to  entitle  re  to  proceed 
with  the  duties  of  the  office  of  nros;e  outing 
attorney  of  Reynolds  County,  after  the  1st  of 
January  194.  •;  utxC.  if  ro,  whether  ox  not  I 
vould  be  entitled  to  exercise  those  privileges 
until  hr.  Johnson’s  return  fro  the  aray. 


"Your  opinion  in  *liis  .fitter  is  requested  at 
the  earlopt  ’'onslblc  date.  I hero  no  inten- 
tion of  trying  to  usury  en  office  to  which  I 
an  not  legally  entitled,  and  I aiu  sure  that 
the  Reynolds  County  Court  would  not  want  to 
issue  county  Siil&ry  warrants  to  me  unless  I 
vas  legally  entitled  to  them." 


section  12820,  -rflcle  1,  Chapter  63,  *■'. 

io.,  19.. C,  a .<lio3  to  rill  tor  ts  of  office  and  is  as  fol- 
lows: 


" .11  officers  elects**  or  uooointed  by  the 
uuthority  of  the  lows  of  V Is  state  shall 
hold  their  offices  ntll  their  successors 
are  elocte!  or  »r  ointef,  co:  lisrionod  end 
qualified 


Section  12934  makes  provision  for  the  election 
of  ~ro reciting  attorneys, and  the  filling  of  a vacancy  in 
the  office  of  nroi eouting  attorney  lr  provided  for  by 
Section  129rS,  which  is  terc  c,'ct''<': 


’’  t the  reneral  election  to  be  held  in  this 
state  in  the  your  -.  n.  1880,  and  every  two 
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years  thereafter,  there  Shall  be  elected  in 
each  county  of  this  state  a prosecutin  attor- 
ney, who  shall  be  a person  learner’  in  the  law, 
duly  licensed  to  practice  es  ar  attorney  at 
law  in  this  state,  and  enrolled  as  such,  at 
least  twenty-one  years  of  s-e,  and  who  has  been 
a bona  fide  resident  of  the  county  in  which  he 
seeks  election  for  twelve  -norths  next  -reced- 
ing the  date  of  the  general  election  at  which 
he  Is  a candidate  for  such  office  and  shall 
hold  is  office  for  tv/o  years,  and  until  his 
successor  is  elected,  commissioned  and  quali- 
fied." 


The  Constitution  of  Missouri,  Section  11,  ar- 
ticle V, relates  to  all  vacancies  in  office: 


".'.hen  any  office  shall  become  vacant,  the  Go- 
venor,  unless  otherwise  provided  by  lav,  shall 
appoint  a person  to  fill  such  vacancy,  who 
shall  continue  in  office  until  a successor 
shall  have  been  duly  elected  or  appointed  and 
qualified  according  to  lev/." 


and  section  1150S  so'-lies  to  filling  vacancies  in  of- 
fice which  eve  not  been  otherwise  provided  for.  This 
general  section  and  -oction  l29Pf  , sunra,  follow  closely 
the  provisions  of  lection  11,  article  V of  the  Consti- 
tution, and  in  the  case  o Gtate  ex  inf.  1 edley  v.  Her- 
ring, 208  Lo.  708,  this  constitutional  -ro'rision  is  dis- 
cussed at  local  citation  72 >: 


"The  framers  of  our  Constitution  when  they  drew 
section  11,  article  5 thereof,  we  e considering 
vacancies  in  public  offices;  they  foresaw  that 
for  various  reasons  such  vacancies  were  inevi- 
table, and  in  order  to  prevent  and  provide  for 
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these  vacancies  fur  ns  possible  in  order 
that  the  oublic  good  should  not  suffer  there- 
, tJ  ey  framed  this  8 < oti  n,  uic  gave  to  the 
Governor  the  'ov/er  to  fill  these  vacancies 
when  they  were  not  otherwise  provided  for  by 
law.  <he:;  this  vacancy  occurred  in  the  of- 
fice of  collector  of  the  revenue  in  Chariton 
county,  the  condition  existed  which  authorized 
the  Governor  to  fill  it  by  p 'ointment.  'he- 
ther  v:e  look  to  section  11  of  article  5 of  the 
Constitution  or  to  section  703C , Kevised  tat- 
utes  If 99,  for  authority  to  fill  the  vacancy, 
we  fine  that  it  is  v sted  in  the  Governor. 

Tli 6 obvious  purpose  in  conferring  this  au- 
thority noon  the  Governor  v;as  to  prevent  any 
interregnum  in  the  office,  and  to  have  some 
pe: son  always  authorized  to  discharge  its  du- 
ties. The  language  of  the  Constitution  is: 
'He  shall  appoint  a person  to  fill  such  va- 
cancy.’ Giving  these  words  their  natural 
significance,  and  it  has  often  been  held  that 
the  word,  'vacancy*  has  no  technical  meaning, 
but  must  be  understood  with  reference  to  the 
context  in  which  it  is  found,  they  import 
that  the  appointee  of  the  Governor  would  be 
entitled  to  hold  the  office  until  the  end  of 
the  term  in  which  the  vccancv  occurs.  And 
when  the  additional  words  of  the  section,  to- 
wlt:  '^hall  continue  in  office  until  a suc- 

cessor shall  have  been  duly  elected  or  ap- 
pointed and  qualified  accordin'-  to  lav;,’  are 
considered,  we  think  the  obvious  purpose  was 
to  extend  the  appointee’s  tenure  after  the 
end  of  the  term  in  which  the  vacancy  occurred 
until  everythin-  has  been  done  which  Is  re- 
quired by  law  tc  give  title  to  the  office  to 
another  ^erson.  3 1 ” 


The  case  of  f’tate  ex  inf.  Barrett  v.  Lchreitzer, 
258  . 4.35,  was  a case  quite  similar  to  the  case  stated 
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in  your  letter.  The  Toll  owing  quotation  is  ta1  n from 
this  case  at  locr 1 citation  <4S: 


"■Loading  together  see  . ions  10823 , 7F2,  91Cr 
and  4786,  and  giving  full  effect  to  ouCL,  v;e 
think  the  logical  oo  elusion  ie  that,  v/hen  a 
vacancy  occurs  in  th  off iee  of  prose cut in; 
attorney  for  ihe  ~t.  Louis  court  of  criminal 
correction,  the  Governor  shall  appoint  some 
com  otent  person  to  fill  the  stuae  until  the 
next  regular  election  for  said  office  and  un- 
til his  successor  shall  be  elected  unci  shall 
qualify,  but  that  the  successor  so  elected 
cannot  qualify  for  a tern  beginning  earlier 
than  oanu.ry  1st  following  such  election. 

••here  such  vacancy  occurs  before  a general 
election,  not  the  regular  election  to  fill 
the  office,  the  effect  of  sect!  n 478tj  would 
necessarily  have  to  be  considered.  ut  that 
question  is  not  in  th’a  case.  The  foregoing 
is  the  only  conclusion  which  can  be  reached 
by  giving  effect  to  all  of  said  sections  of 
the  statute  without  running  counter  to  er press 
provisions  contained  in  "ne  or  more  of  them. 


"It  is  our  conclusion  that  :io  short  or  unex- 
pired term  existed  etween  the  November,  1722, 
election  end  ‘'anui  ry  1st  following;  that  re- 
lator • pointed  for  the  ter  . exnlrl 

, 1 22,  md  thereafter  until  I Is  d ly 
electo.  end  co*r iisEioned  suc  cessor  had  quali- 
fied." 


The  sections  of  the  statutes  referred  to  in 
the  above  quotation  a:  e nov  res  -ectively  sections  2243, 
1298.,  12820  and  1150S  11.  -.  Mo.,  19.  section  2243, 
supra,  has  no  bearing  on  your  question  as  it  applies  to 
officers  of  the  city  of  ft.  ~"ouis,  but  the  others  are 
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CC'GLUi'I  r 


It  is  a - arent  fr on  the  foregoing  that  the 
prosecutin  attorney  * ..other  elected  or  appointed  will 
serve  until  hie  successor  bus  been  chosen  and  has  qua- 
lified. 


hespoc t fully  submitted. 


'.  C.  oAC.CSO' 

.-?sist*»nt  .ttorney-General 


ROVJD: 


ROY  McTOTTHICK 

Attorney-General 


WOJ:TS 


T^ATICi; 
HXEfcPTIOHS: 
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In  re  exemptions  of  American  Royal 
Buildings,  American  Royal  Annex  and 
American  Royal  Parking  Lot. 


April  30,  1942 


Hr.  George  R.  Clark 
County  Assessor 
Jackson  C ounty 
Kansas  City,  Missouri 

Dear  Dir: 


This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  Department  on  the  ques- 
tion. of  whether  or  not  the  real  estate  upon  which  the  Amer- 
ican Royal  Building,  American  Royal  Annex  and  the  American 
Royal  Parking  Lot  are  situated  in  Jackson  County,  Missouri 
arc  exempt  from  t axes. 


In  the  statement  of  facts  which  are  included  with  your 
request,  it  appears  that  a corporation  titled  "American  Royal 
Association"  is  thereby  formed  under  a Pro  Forma  mecree.  The 
purposes  of  this  association  are  set  out  in  paragraph  (4) 
of  the  Articles  of  Agreement,  which  are  as  follows: 

"Tills  association  is  formed  for  the  following 
purposes:  To  foster,  encourage  and  promote 
progress  and  improvement  in  the  science  of 
agriculture  and  in  the  breeding  and  raising 
of  horses,  cattle,  swine,  live  stock,  poul- 
try and  other  inimalsj  to  foster,  encourage, 
develop,  promote  and  disseminate  education 
and  information  with  reference  to  agricul- 
ture and  the  breeding  and  raising  of  horses, 
cattle,  swine,  live  stock,  poultry  and  other 
animals;  to  foster,  encourage  and  promote 
a greater  interest  in  the  breeding  and  rais- 
ing of  pure-bred  animals,  live  stock  and 
poultry;  in  accordance  with  the  foregoing 
purposes  and  for  the  furthering  thereof,  to 
promote,  foster,  encourage,  manage,  conduct 
and  operate  horse,  cuttle,  swine,  animal, 
live  stock  and  poultry  shows;  and  to  do  such 
other  things  as  nay  be  necessary,  suitable 
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or  proper  for  the  n ccoraplishraent  of  any 
of  the  foregoing  general  purposes,  and 
for  the  attainment  of  any  of  the  objects, 
or  the  furtherance  of  aay  of  the  purposes 
hereinbefore  set  forth  either  alone  or  in 
connection  with  other  corporations,  finis 
or  individuals  and  either  as  principals 
or  agents,  and  to  do  every  act  or  acts, 
thing  or  things  incidental  or  appurtenant 
to  or  growing  out  of  or  connected  with  any 
of  the  aforesaid  objects,  purposes  or 
powers  or  any  of  then,  whether  general  or 
specific. " 


The  owners  of  this  property  claim  exemptions  by  virtue 
of  the  provisions  of  Section  6 of  Article  10  of  the  Constitution 
of  Missouri,  which  reads  as  follows: 

"The  property,  real  and  personal,  of 
tiie  State,  counties  and  other  munic- 
ipal corporations,  and  cemeteries,  sliall 
be  exempt  from  taxation.  Lots  in  in- 
corporated cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  such  city 
or  town,  to  the  extent  of  one  acre,  and 
lots  one  mile  or  more  distant  from  such 
cities  or  towns,  to  the  extent  of  five 
acres,  ?/ith  the  buildings  thereon,  may  be 
exempted  from  taxation,  when  the  same  are 
used  exclusively  for  religious  worship, 
for  schools,  or  for  purposes  purely  chari- 
table, slso , su&h  property,  real  or  per- 
sonal, as  may  be  used  exclusively  for  ag- 
ricultural or  horticultural  societies: 

Provided,  that  such  exemptions  shall  be 
only  by  general  law." 


Also  by  virtue  of  the  provisions  of  Section  10930  R.  S. 
iio.,  1939,  which  is  a s follov/s: 
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"The  real  estate  and  personal  property 
which  raay  be  used  exclusively  for 
agricultural  or  horticultural  societies 
heretofore  organized,  or  which  may  be 
hereafter  organized  in  this  state,  shall 
be  exe  pted  from  taxation  for  state, 
county,  city  or  other  municipal  purpose s." 

In  the  oase  of  Fitterer  v.  Crawford,  Collector,  157  Mo, 

51,  58,  the  court  in  stating  the  rule  to  be  applied  in  con- 
struing the  exemption  section,  said: 

"In  the  construction  of  laws  exempt- 
ing property  from  taxation  It  is  a 
cardinal  principle  that  they  must  be 
striotly  construed.  As  a rule  all 
property  is  liable  to  taxation,  ex- 
emption the  exception,  and  it  devolves 
upon  the  person  claiming  that  any 
specific  property  is  exempt  to  show  it 
beyond  a reasonable  aoubt." 

Tliis  rule,  down  to  tho  present  time,  has  been  constantly 
applied  by  the  courts  in  construing  exemption  sections. 

The  portion  of  the  e xe  .ption  section,  which  is  applicable 
to  your  question,  was  before  the  Supreme  Court  in  Kansas  City 
Exposition  Driving  Park  v.  Kansas  City,  174  Mo.  425.  In  that 
case  the  oourt  went  into  the  history  and  reason  of  this  portion 
of  the  exemption  section.  In  that  case,  the  court  at  1.  c.  434, 
fcald: 

"Is  the  plaintiff  an  agricultural  or  horti- 
cultural society  within  the  meaning  of  tills 
constitutional  provision,  and  was  this  land 
used  exclusively  for  such  a society?  The 
contention  of  plaintiff  is  that  a business 
corporation  organized  as  it  was  under  ar- 
ticle 8 of  chapter  21,  Revised  Statutes 
1879,  section  929,  for  the  purpose,  among 
others,  of  encouraging  agricultural  and 
horticultural  pursuits  'and  to  establish 
and  maintain  a race  course  and  promote 
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athletic  and  other  sports  and  amuse- 
ments, ' Is  an  agricultural  and  horti- 
cultural society  within  fche  Mean  in*; 
of  the  Constitution • 

"In  the  ascertainment  of  the  meaning 
of  any  law,  fundamental  or  statutory,  it 
is  legitimate  and  even  necessary  to 
trace  the  history  of  the  terms  used  thei*e- 
in  In  order  to  gather  their  slgnif lcance. 
Prior  to  the  adoption  of  the  Constitution 
of  1875  the  Legislature  was  fprbidden  to 
pass  any  lav/  exempting  any  property,  real 
or  personal,  from  taxation,  except  such 
as  should  *be  used  exclusively  for  public 
schools,  and  such  as  belonged  to  the 
United  states,  to  this  State,  to  counties, 
or  to  municipal  corporations  within  this 
State.*  (Constitution  of  1365,  art.  11, 
sec.  16.) 

"As  early  as  1853  the  General  Assembly 
of  this  State  incorporated  the  Missouri 
State  Agricultural  Society.  (Act  Feb- 
ruary £4,  1853.)  By  an  a ct  of  the  Legis- 
lature, approved  September  13,  1855,  that 
law  was  repealed,  and  a new  act  adopted 
dividing  the  State  into  agricultural  dis- 
tricts, and  establishing  a society  for 
each,  and  designating  the  counties  that 
should  constitute  such  district  agricul- 
tural society.  Their  powers  were  d efined 
by  the  act. 

"Later  in  1863  the  Missouri  State  Board  of 
Agriculture  was  created  a body  corporate 
and  it  was  made  the  duty  of  all  agricul- 
tural. and  horticultural  societies  to  make 
reports  to  such  State  board. 

"The  scheme  of  promoting  county  agricul- 
tural societies  will  be  found  in  the 
General  Statutes  of  1865,  pp.  321  to  324. 
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These  societies  wore  intended  to  pro- 
mote agriculture,  manufactures  and 
raising  stock. 

"The  county  courts  were  authorized  to 
vote  money  for  premiums  ana  they  wei-e 
adjuncts  of  the  State  Board  of  Agri- 
culture and  the  presidents  of  sold 
county  societies  were  ex-officio  mem- 
bers of  the  State  Boar a of  Agriculture, 
and  they  were  required  to  make  reports 
of  their  transactions  to  the  State 
board. 

"These  county  agricultural  and  horti- 
cultural societies  were  thus  provided 
for  in  the  general  statutes  of  this 
State  when  the  constitutional  convention 
of  1875  met  and  organised,  and  these 
statutes  were  continued  in  our  general 
revision  in  1889  (R.  S«  1389,  p . 178  to 
138,  inclusive)  and  were  in  full  force 
and  effect  when  the  plaintiff  corpora- 
tion was;  organized. 

"Throughout  the  statutory  history  of 
these  associations  they  are  styled  'Agricul- 
tural' or  'Agricultural  and  Horticultural 
Societies . • Recurring  now  to  the  act  of 
the  Legislature  of  18.3  (Laws  1885,  p. 

140;  R.S*  1809,  sec.  7505)  under  which  this 
exemption  is  claimed  and  without  which 
there  c ould  bo  no  exemption,  because  tlie 
proviso  of  the  Constitution  is  that  it 
could  only  be  granted  by  a , general  law, 
we  find  that  the  exemption  is  granted  to 
agricultural  or  horticultural  sucietieo 
heretofore  organized  or  which  may  hereafter 
be  organized  in  this  State* 

"These  agricultural  societies,  both  State 
and  county,  haa  been  favored  objects  of  the 
State's  bounty  for  many  jcars.  Every  re- 
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vision,  commencing  with  1355  down  to 
the  present,  contains  the  law  author- 
izing their  formation  und  government. 

The  purpose  of  their  creation  was  not 
private  gain  but  the  encouragement  of 
agriculture  and  horticulture,” 

The  court  then  refers  to  Section  4060  H,  3,  ho.,  1379, 
which  is  now  Section  10939  Ii,  S,  ho,,  1939,  The  court  also 
said,  in  the  Imposition  Driving  lark  case,  supra,  that  the 
societies  which  were  exempted  under  the  foregoing  section, 
were  not  considered  corporations  and  were  never  classed  as  cor- 
porations, The  court  in  that  case,  finally  held  that  the 
exemption  section  did  not  apply  to  the  association  which  sought 
the  exemptions  therein  and  said  that  "the  nature  of  the  ex- 
emption which  plaintiff  seeks  is  such  as  to  forbid  an  implied 
exemption. " 

The  letter  written  to  you  by  Kr.  Borders,  Attorney  for 
the  petitioner,  indicates  that  if  the  corporation  is  f ormed 
for  agricultural  or  horticultural  society  purposes,  that  that 
is  determinative  of  the  question  of  whether  or  not  the  cor- 
poration is  exempted.  In  connection  with  this,  however,  we 
refer  to  t he  case  of  St.  Louis  Young  Een's  Christian  Association 
v.  Gehner,  47  S.  Vi.  (2)  776,  paragraphs  2 and  3,  wherein  the 
court  said: 

"Plaintiff  was  organized  by  pro  forma 
decree  of  the  circuit  court  under  the 
statutes  governing  benevolent,  relig- 
ious, scientific,  fraternal,  benefici- 
al, educational,  and  miscellaneous 
associations.  Its  purpose  is  declared 
in  its  charter  to  be  'the  improvement 
of  the  spiritual,  mental,  social  and 
physical  condition  of  young  men'.  It 
is  described  by  its  general  secretary 
as  follows:  Now,  isn't  it  a fact, 

Mr.  Haworth,  that  your  organization  could 
be  more  accurately  described  as  a char- 
acter-building organization  than  as  a 
charitable  organization?  I think 

that  is  correct.  It  could  be  described 
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as  a character-building  and  education^ 
building  and  religious  organization.* 

” Even  so,  the  purpose  and  object  of 
the  organization,  standing  alone,  is 
not  determinative  of  t he  question.” 


We  do  not  think  that  the  suggested  plan  of  operation 
by  the  proposed  corporation  and  the  facts  submitted,  would 
be  sufficient  to  authorize  the  taxing  officials  to  hold  that 
this  property  is  exempt  beyond  a reasonable  doubt. 


CONCLUSION 


It  is, t ;erefore,  the  opinion  of  this  department,  that 
the  lands  upon  which  are  located  the  American  uoyal  Building, 
the  American  Royal  Annex  and  the  American  Royal  Parking  Lot, 
upon  the  facts  submitted,  should  not  be  exempted  from  taxation. 

Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


ROY  iicKITTRICR 

Attorney  General 
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PROBATE  JUDGE:  Amount,  approval  and  Dlace  of  signed  bond 

CLERK  DF  PROBATE  of  ex  officio  clerk. 

COURT:  _ _ _ _ _ 


December  28,  1942 


Ur.  Leo  J.  Clavin 
Clerk  Circuit  Court 
Chariton  County 
Leyte svllle,  Missouri 

Dear  Sir: 


FILED 

/7 


This  will  acknowledge  receipt  of  your  letter  of 
December  5,  requesting  our  opinion  concerning  the  bond  of  a 
Probate  Judge. 

Lection  2440  R.  L.  Ho.  1939  covers  completely,  this 
subject.  That  section  is  as  follows: 

"The  judge  of  probate  is  required  to  act  ex 
officio  as  his  own  clerk,  and  give  bond  in 
like  amount,  with  like  conditions  a:*d  penalties, 
to  be  approved  by  the  judges  of  the  county 
court,  filed  and  recorded,  the  same  as  is  re- 
quired of  clerks  filling  said  office  by  appoint- 
ment: Provided,  that  any  judge  of  probate  may, 
by  an  entry  of  record  in  said  court,  appoint 
a separate  clerk,  who  shaL  1 be  ^aid  by  said 
judge  and  shall  hold  his  office  at  the  pleasure 
of  the  judge.  . aiu  clerk  shall  take  the  oath 
reqi  Iree  of  other  clerks  of  court  in  t:j.s  state, 
and,  before  entering  upon  the  ^uties  of  his 
office,  shall  enter  into  a bond  to  the  state 
of  Lis  sour  i,  v.ith  two  or  more  good  and  sufficient 
sureties,  to  be  approved  by  the  judge,  in  the 
sum  of  one  thousand  dollars,  conditioned  that 
he  will  faithfully  discharge  all  the  duties 
of  his  office;  w lch  bond  shall  be  filed  and 
recorded  in  the  office  of  the  county  clerk  of 
the  county  where  such  clerk  of  probate  is  to 
serve,  pon  w lch  bond,  when  or  ach  thereof  is 
made,  suit  may  be  brought  as  u^on  other  penal 
bonds.  Said  clerk,  when  so  appointed  and 
qualified,  may  discharge  all  the  duties  of 
clerk,  and  shall  have  power  and  authority  to  do 
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and  perform  all  acts  anu  duties  in  va- 
cation which  the  judge  of  said  court  is  or  may 
be  authorized  to  perform  in  vacation,  sub- 
ject to  the  confirmation  or  rejection  of  said 
court  a t the  next  regular,  term  held  there- 
after. All  probate  clerks  and  ex  officio 
probate  clerks  now  in  office  shall  continue 
in  office  and  discnarge  all  the  duties  pre- 
scribed by  law  until  the  expiration  of  the 
term  for  which  they  were  respectively  elected, 
:.nd  during  this  term  shall  receive  the  s ame 
compensation  now  provided  by  law.  Lvery 
clerk  or  ex  officio  clerk  of  probate  failing 
or  refusing  in  hi s rece i pts  for  fees  to  give 
an  itemized  account  of e ach  charge,  with 
date,  together  under  appropriate  headings 
the  number  of  section  and  chapter  of  statute 
authorizing  such  charge  to  be  made , shall b e 
deemed  guilty  of  a misdemeanor,  and  upon 
conviction,  shall  be  fined  not  less  than 
one  hundred  u«r  more  than  five  hundred  dollars." 


Under  this  section,  it  Is  clear  tact  i» hen  a Probate  Judge 
acts  ex  officio  as  his  own  clerk,  he  is  to  give  a bond  in  the  sum 
of  one  thousand  dollars  to  be  approved  by  the  judges  of  the  county 
court  and  to  be  filed  and  recorded  in  the  office  of  t he  county 
clerk  of  the  county.  This  section  ap -lies  to  the  probate  courts 
in  ell  counties  e.nu  is  applicable  to  Charlton  County. 

Respectfully  submitted 


L • it  NCI’.  L.  BRADLEY 

Assistant  Attomey-Deneral 

Ar^ROY.D: 


Ih3TTcETTT7rTcl\ 

Attorney-General 
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HEDGi.  FELICES  - Form  of  Petition;  Form  of  Instruction  and 

Form  of  Verdict,  to  be  used  in  a proceeding 
under  Section  8578  R.  S.  Missouri,  1939. 


January  3,  1942 


Hon.  -lyde  E*  combs 
Prosecuting  Attorney 
barton  county 
Lamar,  Missouri 


FILE. 


Dear  oir : 


We  are  in  receipt  of  your  request  for  an  opini  n, 
dated  December  11,  19*1,  which  rtads  as  f ollows : 


"I  would  like  the  ale  df  your  office  in 
the  following  matters 

"barton  County  is  a county  of  some  14  ,000 
inhabitants  operating  unaer  township  organi- 
zation. 

"Information  has  r ached  me  that  at  least 
two  of  the  township  boarus  have  ueciaed  to 
enforce  oec.  8578  h.  S.  no.  1939  regarding 
regulation  of  hedge  fences,  one  township 
board  having  sent  a notice  to  all  the  proper- 
ty owners  whose  heoge  fences  have  been  un- 
trimmed  this  year,  a copy  of  which  is  hereto 
attached,  ihe  other  township,  j.  understand 
has  had  tne  county  highway  engineer  senu  the 
owners  notice. 

"i  have  been  unable  to  find  anything  con- 
cerning this  section  as  to  tne  procedure, 
whether  or  not  the  section  has  been  upheld 
in  the  higher  courts  and  the  form  of  pe- 
tition necessary  if  any  action  is  taken  by 
.me.  I would  like  the  opinion  of  your  office 
as  to  the  probability  of  enforcing  this  sec- 
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tlon  ana  If  so,  whether  or  not  there 
are  any  necessary  steps  to  be  taken 
by  the  township  boards  or  county  high- 
way engineer  it  asmuch  as  neither  of 
these  townships  have  a road  overseer, 
and  a citation  of  any  Missouri  cases 
which  would  throw  any  light  on  the 
matter . 

"Also  please  send  me  a form  of  petition 
to  be  used  and  Instructions  as  to  the 
procedure  In  the  ^ame.  From  all  In- 
formation 1 can  gather  tnls  Is  the  first 
time  there  was  ever  any  attempt  to  en- 
force this  section  in  this  county.  " 


We  are  enclosing  a copy  of  an  opinion  rendered  by 
W.  J.  burke,  of  txils  ofiice,  on  July  19,  1939,  to  Mr, 
Donald  b.  Uwaon,  Prosecuting  Attorney  of  Bates  county, 
butler,  Missouri,  wherein  It  was  held  that  It  was  not 
necessary  to  notify  landowners  to  cut  hedge  fences  be- 
fore beginning  civil  action. 

The  following  are  some  of  the  cases  construing 
Section  8578  R.  S.  Missouri,  1939: 


Moore  v.  Hawk,  57  Mo.  App.  495  -(hedge  case); 
State  v.  Feitz,  154  Mo.  App.  578  -(twp.  org.j; 
board  ex  rel  v.  McPhearson,  172  Mo.  App.  369; 
State  of  Missouri  v.  -uffart,  192  Mo.  App.  133. 


We  are  also  attaching  hereto  a suggested  form  of  petition 
instruction  and  verdict  to  be  used  In  a proceeding  of  thi 


kind. 


Respectfully  submitted 

E.  RICHARDS  CREECH 

Assistant  ttorney  deneral 

APPROVED: 





STATUTES : 

COOPERATIVE  COMPANIES:  Section  14417  R.  S.  Missouri,  1939, 
is  a special  statutes  in  character,  and  having  been  enacted 
subsequently  will  prevail  over  Section  8319  R.  S.  Mo.,  *39 . 


January  24,  1942 

v ' 

Hon.  Phil  H.  book 
Prosecuting  attorney 
Lafayette  County 
Lexington,  til  as  our  i 


Lear  sir : 


e are  In  receipt  of  your  request  for  an  official 
opinion,  which  request  is  dated  January  19,  1942,  and 
reads  aB  follows : 


"Several  cooperative  companies  in 
our  county  operating  under  the  pro- 
visions of  i ectlon  14417  of  the 
Revised  statutes  of  1939  are  making 
certain  rebates  or  dividends  to 
customers  based  on  the  amount  of 
goods  purchased  during  the  preceding 
year. 

"Several  persons  in  competitive  busi- 
ness with  these  cooperative  companies 
are  complaining  to  me  that  by  giving 
these  rebates  or  dividends,  that  the 
cooperative  companies  are  violating  the 
provisions  of  Section  0518  of  the  1939 
Revised  statutes  of  ...o.  7111  you  please 
give  me  an  opinion  as  tc  whether  or  not 
cooperative  companies  giving  rebates 
or  dividends  based  on  the  amount  of 
purchases  are  violating  the  provisions 
ol  Section  8318  of  the  Revised  Statutes 
of- 1939." 
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At  the  outset  we  assume  the  opinion  request  refers  to 
cooperative  companies  organized  under  Article  23,  Chapter 
102,  1.  S.  Missouri,  1959.  i rom  a reading  of  tne  request, 
we  note  th e following  statement: 


"are  making  certain  rebates  or  divi- 
dends to  customers  based  on  the  amount 
of  goods  purchased  during  tne  preceding 
year . " 


In  th-i-s  connection  we  quote  a portion  of  Section  14417, 
K.  3.  Missouri,  1959,  as  follows: 


"The  shareholders  of  such  an  associa- 
tion at  any  general  or  special  meeting, 
shall  apportion  the  earnings  by  first 
setting  aside  not  less  than  ten  (10/0 
per  cent  of  the  net  profits  for  a re- 
serve fund  until  an  amount  Las  accumu- 
lated in  the  said  reserve  fund  equal 
to  fifty  (50>)  per  cent  of  the  paid- 
up  capital  3tock,  and  tuen  snail  be 
declared  a dividend  upon  paid-up 
capital  stock,  to  be  determined  by 
said  shareholders,  which  dividends 
shall  not  exceed  ten  (10Jt)  per  cent 
and  tne  remainder  of  the  said  net 
profits  shall  then  be  divided  by  a 
uniform  dividend,  determined  and 
based  upon  the  amount  of  sale  or 
purchases  or  upon  both  the  sales 
anu  purchases  of  those  who  have  done 
business  with  such  association.  in 
case  the  association  is  both  a sell- 
ing and  productive  company,  such  last 
mentioned  dividends  may  be  determined 
by  and  based  upon  both  raw  material 
delivered  and  goods  purchased  by 
patrons.  The  net  profits  of  said 
association  shall  oe  distributed  at 


Hon.  Ph.il  h.  Cook 


(3) 


January  24,  1942 


least  once  in  each  period  of  twelve 
(12)  months  at  3uch  time  and  in  such 
manner  as  may  be  provided  by  its  by- 
laws. * a * *' 


It  will  be  noted  from  reading  the  above  quoted  portions 
of  the  section,  that  it  is  provided: 


n * * and  the  remainder  of  the  said 
net  profits  snail  then  be  divided  by 
a uniform  dividend,  determined  and 
based  upon  the  amount  of  sales  or 
purchases  or  upon  both  the  sales  and 
purchases  of  those  who  have  aone  busi- 
ness with  such  association.  * ->  # " 


The  opinion  request  does  not  set  forth  any  facts 
which  would  show  specifically  how  the  cooperative  companie 
are  making  rebates  or  giving  dividends  contrary  to  the 
provision  of  the  statute  above  quoted.  Therefore,  we 
are  forced  to  confine  this  opinion  to  the  interpretation 
and  cone  true t ion  to  be  placed  upon  Section  14417,  supra, 
as  it  may  or  may  not  apply  to  oect:on  8318  R.  3.  Missouri, 
1939. 

In  tracing  the  history  of  lection  14417,  supra,  we 
find  that  Article  28,  of  which  section  14417,  supra,  is 
a part,  was  enacted  by  the  legislature  in  1919.  (L. 

1919,  p.  116).  Later,  in  1929,  the  legislature  repealed 
Section  10257,  chapter  90,  article  10,  R.  3.  Missouri, 
1919,  and  enacted  In  lieu  thereof  two  new  sections  to 
be  known  as  -ectian  10250  and  10257.  The  latter  section 
is  now  what  is  known  as  Section  14417.  (L.  1929,  p.  334). 
Now  turning  to  the  history  of  Section  <5318  we  find  that 
this  section  was  in  substance  on  the  statute  books  prior 
to  1913.  However,  the  legislature  in  1913,  repealed 
Section  10314,  Article  2,  chapter  98,  Laws  of  1909,  and 
re-enacted  a new  section  designated  as  10314  which  section 
is  now  Section  8318,  and  which  provides  as  follows: 
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"Any  person,  firm,  company,  association 
or  corporation,  foreign  or  domestic, 
do^-ng  business  in  the  state  of  Missouri 
and  engaged  in  the  production,  manufacture, 
purchase,  sale  or  uistribution  o^  any 
commodity  or  article  of  commerce  in  general 
use,  that  intentionally,  for  the  purpose 
of  aestroyixg  the  competition  of  any  regu- 
lar, established  dealer  of  such  commodity, 
or  to  prevent  the  competition  of  any  per- 
son, who  in  good  fai  th  intends  and  at- 
tempts to  become  such  dealer,  shall  dis- 
criminate between  different  sections, 
localities,  communities,  cities  or  towns 
of  this  statl,  by  purchasing  such  com- 
modity or  article  at  a higher  price  or 
rate  in  one  Section,  locality,  community, 
city  or  town,  than  is  paia  for  the  same 
commodity  or  article  by  the  said  person, 
firm,  company,  association  or  corporation, 
in  another  section,  locality,  community, 
city  or  town;  or  by  selling  such  commodity 
or  article  in  one  section,  locality,  com- 
munity, city  or  town  at  a lower  price  or 
rate  than  such  commodity  or  article  is 
sold  for  by  said  person,  firm,  company, 
association  or  corporation  in  another 
section,  locality,  community,  city  or 
town,  after  making  due  allowance  for 
the  difference,  if  any,  in  the  grade  or 
quality  and  in  the  actual  cost  of  transpo- 
tation from  the  point  of  purchase  to  the 
point  of  manufacture  or  storage,  or  from 
the  point  of  production,  manufacture  or 
storage  to  the  place  of  sale  or  distribu- 
tion, or  by  giving  or  paying  or  promising 
to  give  or  pay  a secret  or  private  rebate 
or  bonus  in  connection  with  the  purchase, 
sale  or  distribution  of  any  commodity  or 
article  or  commerce,  shall  be  deemed 
guilty  of  unfair  discrimination  which  is 
hereby  prohibited  ana  d4olared  unlawful." 
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Prom  the  history  of  these  sections  we  see  that 
Section  14417,  supra,  is  a later  sect- on  than  Section 
8318,  supra.  It  will  be  fur ther  observed  that  Article 
28,  Chapter  102,  R.  S.  Missouri,  1939,  of  which  Section 
14417,  supra,  is  a part,  was  enacted  for  a specific 
purpose,  that  is,  to  provide  a legislative  scheme  for 
the  organization  and  operation  of  cooperative  companies. 

In  the  case  of  State  v.  Gehner,280  S.  V..  416,  l.c. 
418,  the  court  said: 


" 'Where  there  is  one  statute  dealing  with 
a subject  in  general  and  comprehensive 
terras,  ana  another  dealing  with  a part 
of  the  same  subject  in  a more  minute 
and  definite  way,  the  two  should  be  read 
together  and  harmonized,  if  possible, 
with  a view  to  giving  effect  to  a consis- 
tent legislative  policy;  but,  to  the 
extent  of  any  necessary  repugnancy  be- 
tween them,  the  special  will  prevail  over 
the  general  statute.  here  the  special 
statute  is  later,  it  will  be  regarded  as 
an  exception  to  or  qualification  of  the 
prior  general  one,  and,  where  the  general 
act  is  later,  the  special  act  will  be  con- 
strued as  remaining  an  exception  to  its 
terms  unless  it  is  repealed  in  express 
words  or  by  necessary  implication. * 36 
Cyc.  p . 1151, 

"The  foregoing  rule  has  frequently  re- 
ceived the  approval  of  this  court.  It 
is  succinctly  stated  in  Ackerman  v. 

Green,  100  S«  W.  34,  201  ^o,  loc.  clt. 

244,  in  these  words: 


" 'i’/here  a statute  in  relation  to  special 
proceedings  is  complete  in  itself  and 
covers  the  entire  subject,  it  is  exclusive, 
and  the  proceedings  under  it  are  governed 
solely  by  its  provision*  - citing  cases. 

JS,  w 


See  State  v.  Brown,  68  S.  \\ « (2d)  55,  1.  c.  59 
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Per  a collection  of  cases  holding  the  same  as  the  portions 
of  the  cases  we  have  set  forth  see  State  v.  f>  Richman, 

148  S.  W.  (kid)  796,  1.  c.  pars.  2,3. 

From  the  reading  of  the  cases,  supra,  and  from  the 
history  of  each  of  the  sections,  we  must  conclude  that 
section  14417,  supra,  is  a special  statute  and  having 
been  passed  at  a later  date  than  Section  8318,  supra,  would 
have  precedence  over  Section  8318  and  the  cooperative 
companies  complying  with  the  conditions  of  section  14417 
would  not  be  amenable  to  Section  8318,  supra* 

' e also  wish  to  call  attention  to  a portion  of  the 
opinion  in  the  case  of  State  v*  Brown*  68  S.  W.  (2d)  55* 

1*  c.  pars*  9-12,  where  the  court  said* 


"Nor  will  it  do  to  say*  as  respondent 
suggests,  that  section  5613  ’is  dis- 
criminatory and  does  violence  to  the 
policy  of  equality*  * In  the  absence 
of  constitutional  inhibition,  and  none 
has  been  cel  led  to  our  attention,  the 
General  Assembly  has  power  to  c lassify 
corporations  and  deal  with  them  accordingly, 
as  long  as  such  classification  is  reasonable 
and  there  is  no  discrimination  between 
those  falling  within  the  same  class*  Ko 
such  objections  are  here  urged,  and  absent 
such*  a law  is  neither  local  nor  special 
within  the  meaning  of  the  inhibitions  im- 
posed by  section  53*  article  4*  of  the 
Constitution  of  Missouri*  City  of 
Springfield  v*  Smith*  322  Mo*  1129,  19 
S*  * (2d)  1*  In  respects  not  properly 
challenged,  the  constitutionality  of 
a statute  is  presumed*  The  public  policy 
of  a state  must  be  determined  by  its 
Constitution*  laws*  and  judicial  decisions. 
In  re  Rahn,  316  Mo*  492,  500,  291  S*  W. 

(2d)  120*  51  A.  L*  R*  877*  * * * " 


On  the  authority  of  the  statement  of  tne  court*  supra, 
we  must  conclude  that  section  14417,  supra,  is  constitutional 
and  i urther  that  it  is  not  ais criminatory * 


f 
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We  are  of  the  opinion  that  any  cooperative  company 
under  the  provisions  of  /rticle  28,  Chapter  102,  h.  0. 
Missouri,  1959,  is  in  no  wise  amenable  to  oectlon  8318, 
h.  o.  .iasouri,  1939,  if  the  provisions  of  Article  18, 
supra,  are  iollowedby  the  cooperative  company. 


Respectfully  submitted 


E.  RICHARLS  CREECH 
Assistant  Attorney  General 


APPROVED: 


VANfc  C.  iHllhLO 

(acting)  Attorney  General 
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Jil/OPflOH  LAVv 3 : Discussion  of  Section  96113,  enacted  by 

61st  General  Assembly. 


February  16,  19 42 


Honorable  Wallace  /.  Coleman 
Secretary  and  Treasurer 
Circuit  Clerics  Association 
Hillsboro,  Missouri 


Hear  sir: 


Unaer  uate  of  December  15,  1942,  you  wrote  this 
office  requesting  an  opinion,  as  follows: 

"At  a recent  meeting  of  the  Cirouit 
Clerks  Association  of  Missouri,  the 
Clerks  went  on  reoora  to  ask  your 
office  for  a legal  opinion  relative 
to  the  operation  of  Seotlon  9611  B 
of  the  Laws  of  1941,  as  this  is  a 
troublesome  seotlon,  especially  in 
rural  counties  waere  the  looul  at- 
torneys and  abstractors  are  allowed 
free  aooess  to  the  files  and  records 
in  the  Circuit  Clerk* s offioe. 

"I  assure  you  tnat  an  opinion  from 
you  will  greatly  help  the  Clerks  to 
oarry  out  the  intentions  of  the  legis- 
lators regarding  this  new  law." 

ejection  9611B,  Laws  of  Missouri,  1941,  p.  517,  re- 
ferred to  in  your  letter,  was  Committee  Jubstitute  for  House 
Bill  Ho.  275,  anu  is  as  follows: 

"The  files  ana  records  of  the  court 
in  adoption  proceedings  shall  not  be 
open  to  inspection,  or  copy/ by  any 
person  or  persons,  except  upon  an 
order  of  the  court  expressly  permit- 
ting the  same." 
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It  will  be  noted  there  is  no  punishment  provided 
for  failure  to  comply  with  the  terms  of  tne  ^ot. 

Before  proceeding  to  discuss  this  ^ct , it  is 
deemed  advisable  to  c_ll  attention  to  the  rule  that  Acts 
of  the  Legislature  are  presumed  to  be  constitutional,  and 
in  this  connection  the  following  brief  quotation  from  the 
case  of  City  of  Springfield  v.  smith,  19  3.  W.  (2d)  1, 

1.  o.  5,  is  inserted: 

"'Both  upon  principle  and  author- 
ity the  Acts  of  the  Legislature  are 
to  be  presumed  constitutional  until 
the  contrary  is  clearly  shown;  and 
it  is  only  when  they  manifestly  in- 
fringe on  some  provision  of  the 
Constitution  that  they  can  be  de- 
clared void  for  that  reason.  In 
case  of  doubt  every  possible  pre- 
sumption, not  directly  and  clearly 
inconsistent  with  the  language  and 
subject-matter,  is  to  be  made  in 
favor  of  the  Constitutionality  of 
the  Act.*  Hamiaa n v.  Cen.  Coal  & 

Coke  Co.,  156  Mo.  252,  loc.  cit. 

242,  56  3.  W.  1091,  1095;  Miners' 

Bank  v.  Clark,  252  Mo.  20,  loo.  cit. 

50,  158  3.  W.  597." 

Keeping  in  mind  tne  foregoing  rule,  attention  is 
called  to  the  following  provisions  of  the  State  ana  Federal 
Constitutions. 

Section  44,  article  71,  of  the  Constitution  of  Mis- 
souri is  as  follows: 

"ivll  judicial  decisions  in  this 
State  shall  be  free  for  publication 
by  any  person." 

This  section  of  the  State  Constitution  has  not  been 
construed  and  applied  by  the  appellate  courts  of  this  state, 
and  we  find  no  other  state  witn  an  identical  constitutional 
provision.  Several  states  have  language  similar  to  the  above 
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language,  but  in  some  of  them  the  provision  is  expressly 
made  applicable  to  the  appellate  courts  only.  In  other 
states  the  laws  enacteu  by  the  Legislature  and  the  deci- 
sions of  the  courts  are  made  free  for  publication.  We 
fail  to  finu  where  the  application  of  any  of  these  provi- 
sions has  been  before  an  appellate  court. 

adoption  proceedings  are  in  the  juvenile  division 
of  the  circuit  court.  Section  9608,  Article  1,  Chapter  56, 
R.  3.  Mo,  19o9.  And  the  oircuit  court  is  a court  of  record, 
and  the  decision  in  an  adoption  case  is  part  of  the  record. 
If  the  above  Section  4a,  .article  VI,  of  the  Missouri  Con- 
stitution applies  to  all  courts,  and  not  to  appellate  oourts 
only,  there  might  appear  to  be  a conflict  of  the  Act  with 
Section  44,  supra,  in  so  fax  as  it  woulu  prevent  the  free 
publication  of  the  decision  of  the  court  in  an  adoption  pro- 
ceeding by  any  person,  for  if  the  decision  could  not  be  seen 
it  could  not  be  published.  It  might  be  urged  that  this  sec- 
tion means  no  charge  can  be  made  by  the  court  for  permission 
to  publisn  its  decisions,  in  which  event,  under  Cection 
9611B,  supra,  tne  decision  woulu  be  free  for  publication  by 
any  person  to  whom  the  court  should  ^ive  permission.  If 
Section  44,  supra,  applies  only  to  the  decisions  of  the  ap- 
pellate courts,  as  similar  sections  do  in  most  states,  then 
there  could  not  possibly  be  a conflict  between  the  Act  and 
the  Constitution. 

Attention  is  also  called  to  subsections  £6  and  oh 
of  Section  56,  ,o*ticle  XV,  of  the  Constitution  of  Missouri, 
which  subsections  are  as  follows: 

"The  General  jissembly  snail  not  pass 
any  local  or  special  law: 

* * * * *•  * * 

"(26)  Granting  to  any  corporation,  as- 
sociation or  individual  any  special  or 
exclusive  right,  privilege  or  immunity, 
or  to  any  corporation,  association  or 
inuividual  the  right  to  lay  uown  a rail- 
road tracic: 


■Jf.  r # * *.  * * 
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"(oL)  Legalizing  tne  unc.uthoriz.ad 
ox'  invalid  ..ots  ol  any  officer  or 
agent  of  tne  gtut»,  or  of  any  county 
or  municipality  thereof.  In  all  other 
cases  where  a tenoral  law  can  be  m aae 
applicable,  no  locul  or  special  l_w 
3hall  be  enact ea;  and  whether  a gen- 
eral lav.  could  have  been  naue  appli- 
cable in  any  case  is  nereuy  declared 
a juuioial  question,  ana  as  such  shall 
De  judicially  determined,  without  re- 
gard to  any  legislative  assertion  on 
that  subject." 

It  might  be  possible  to  raise  some  question  as  to 
the  validity  of  .section  96113,  supra,  wuen  considered  in  con 
noct.con  vrith  these  paragraphs. 

Attention  is  also  called  to  ^jcticle  III  of  tue  Con- 
stitutlon  of  Lila  sour  i , whioh  is  as  follows: 

"Tno  powex-s  of  goverhment  audl  be 
divided  into  tnree  distinct  ee^art- 
luents — the  legislative,  executive 
ana  judicial — each  of  wnich  ahull  oe 
confiuea  to  a separate  magistracy , 
ana  no  person,  or  collection  of  per- 
sons, charged  with  the  exexoise  of 
powers  px'operly  Del  outing  to  one  of 
tiiose  aepurtiuont a,  shall  exercise  any 
power  properly  belonging  to  eit ner  of 
the  others,  except  in  tne  instances 
in  this  Constitution  expressly  di- 
rected or  permitted." 

a question  might  ue  raised  as  to  whether  ox-  not  the 
enactment  of  lection  96113,  supra,  was  an  unautnorizeu  at- 
tempt of  tne  legislative  bi'unoh  of  the  govex-nment  to  inter- 
fere v.lth  the  inherent  right  of  the  courts  to  control  their 
records. 

And  actuation  is  fux'ther  uireuteu  to  tne  fourteenth 
..me in  meat  to  the.  Constitution  of  the  Unitea  gtates,  which  is 
herein  set  out: 
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"All  persona  born  or  naturalized 
In  the  United  3tates  and  subject 
to  the  jurisdiction  thereof  are 
citizens  of  the  United  States  and 
or  the  State  wherein  they  resiae. 

No  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privi- 
leges or  immunities  of  citizens  of 
the  United  3tates,  nor  shall  any 
State  deprive  any  person  of  life, 
liberty  or  property  without  due 
process  of  law,  nor  deny  to  any  per- 
son within  its  jurisdiction  the 
equal  protection  of  the  lav/s. " 

Only  one  case  in  Missouri  h,.s  been  founa  where  a 
statute  in  any  respect  similar  to  Section  9611B,  supra,  was 
before  the  courts.  In  the  case  of  £x  Parte  Prenoh,  285  3.  W. 
513,  the  supi'eiLe  Court  had  before  it  Section  11679,  R.  s. 

Mo.  1919,  as  amended  by  the  Lews  of  1925,  page  222.  This 
section  was  as  follows: 

"The  bank  commissioner,  his  depu- 
ties, clerk,  stenographer,  each  ex- 
aminer and  every  employee  shall  be 
bounu,  under  oath,  to  keep  secret  all 
facts  and  information  obtained  in  the 
oourse  of  all  examinations,  except  so 
far  as  the  public  auty  of  such  officer 
requires  him  to  report  upon  or  take 
special  action  regarding  the  affairs 
of  any  bank,  private  banker,  savings 
ana  safe  aeposit  company  or  trust  com- 
pany, and  except  when  he  is  called  on 
as  u witness  in  any  oi'iminal  proceed- 
ings or  oriminnl  trial  in  a court  of 
justice.  If  any  bank  oonmJLssioner , 
deputy,  clerk,  stenographer  or  examiner 
3hall  disclose  the  name  of  any  debtor 
of  any  bank,  private  banker,  savings 
and  safe  deposit  company  or  trust  com- 
pany, or  anything  relative  to  the  pri- 
vate aocounts,  affairs  or  transactions 
of  such  bank,  private  banker,  savings 
and  safe  deposit  company  or  trust  com- 
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pany,  or  shall  disclose  any  f&ots 
obtained  In  the  course  or  his  or 
their  examination  of  any  such  bank, 
private  banker,  savings  and  safe  de- 
posit company  or  trust  ooapany,  ex- 
cept as  herein  provided,  he  snail  be 
deemed  guilty  of  a misuameunor,  and 
upon  conviction  thereof  in  a court 
of  competent  jurisdiction,  be  sub- 
ject to  a forfeiture  of  his  office 
and  the  payment  of  a fine  of  not  less 
than  one  hunarea  collars,  nor  more 
than  one  thousand  dollars,  provided, 
however,  that  tne  bank  commissioner, 
his  deputies,  anu  eaoh  examiner  may 
furnish  to  the  federal  reserve  board, 
the  federal  reserve  banxs  or  to  ex- 
aminers uuly  appointed  by  the  federal 
reserve  board,  or  the  feueral  reserve 
banks,  the  Comptroller  of  the  Cur- 
rency of  the  Unitea  jtates,  or  to  ex- 
aminers auly  appointed  by  him,  the 
olearing  houses  in  the  state  of  Mis- 
souri and  examiners  uuly  appointed  by 
them,  copies  of  all  examinations  made, 
and  may  disclose  to  such  feueral  re- 
serve board,  feueral  reserve  banks, 
comptroller  of  the  currency,  clearing 
houses,  or  examiners,  any  Information 
witn  reference  to  the  condition  of  af- 
fairs of  state  banks  or  trust  companies 
organized  under  the  laws  of  this  state. 
And  the  bank  commissioner , his  deputies 
and  examiners  shall,  with  respect  to 
all  banks,  trust  companies  and  savings 
companies  in  v/hich  state  funds  are  on 
deposit,  furnish  to  the  state  treasurer 
access  to  reports  of  all  examinations 
made,  of  such  institutions,  and  shall, 
upon  request  from  the  state  treasurer, 
disclose  to  him  any  information  or  facts 
witn  reference  to  the  condition  of  the 
afrairs  of  any  suoh  bank,  trust  company 
or  savings  company,  obtained  in  the 
course  of  any  suoh  examination,  which 
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the  state  treasurer  may  desire  to 
know;  and  the  state  treasurer,  his 
deputies,  olerks  and  stenographers 
shall  be  under  the  same  obligation 
to  keep  seuret  all  facts  anu  informa- 
tlon  thus  obtained  as  Is  by  this  sec- 
tion imposed  upon  the  banx  commis- 
sioner, his  deputies,  clerks,  stenog- 
raphers and  examiners,  and  for  a 
violation  or  uuoh  duty  they  shall  be 
deemeu  guilty  of  a misdemeanor  and 
subject  to  the  penalty  herein  pi'ovidea." 

Section  96113  prohibits  anyone  iron  seeing  the  reoords 
In  adoption  cases  except  oy  order  of  the  court,  section 
11679  prohibited  the  3tate  Finance  Commissioner  from  divulg- 
ing information  in  his  office  exoept  to  certain  designated 
persons. 

The  court  held  Jeotion  11679,  H.  3.  mo*  1919,  void 
In  the  following  language,  1.  o.  514: 

"The  section  permits  the  bank  commis- 
sioner, his  deputies  and  examiners, 
to  furnish  information,  whioh  they  ob- 
tain from  an  examination  of  a bank,  to 
the  federal  reserve  board,  federal  re- 
serve banks,  the  United  States  Comp- 
troller of  the  Currenoy,  or  their  ex- 
aminers; to  clearing  houses  of  the 
state  of  Missouri,  and  their  examiners. 

Tnese  are  excepted  from  the  restriction 
which  binds  him,  under  penalty,  a3  for 
a misdemeanor,  to  reveal  to  any  person 
the  result  of  suoh  examinations.  This 
feature  of  the  statute  is  clearly  con- 
trary to  the  equal  protection  clause  of 
the  feueral  Constitution,  and  subdivision 
26,  section  53,  of  artiole  4 of  the  state 
Constitution.  In  re  Flukes,  157  Mo.  125, 
lou.  cit.  132,  57  3.  W.  545,  51  L.  R.  A. 

176,  80  .an.  ot.  Rep.  619;  Stute  v.  liasko- 
witz,  250  Mo.  loo.  olt.  107,  156  3.  W. 

945,  Ann.  CaB.  1915a,  477;  State  v. 

U&lsh,  136  MO.  400,  37  S.  W.  1112,  o5 
L.ii.A.  2ol;  State  ex  rel.  v»  C.  8.  & 
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R.  A.  CO.,  24C  Mo.  512,  152  S.  W. 

28.  The  rule  stated  by  Cooley  in 
his  Constitutional  Limitations , and 
quoted  several  times  by  this  court, 
governing  this  principle,  is  as  fol- 
lows: 

" *A  statute  would  not  be  constitu- 
tional * * * which  should  select 
particular  individuals  from  a class 
or  locality,  ana  subjeot  them  to 
peculiar  rules,  or  impose  upon  them 
special  obligations  or  burdens  from 
which  others  in  the  same  locality  or 
class  are  exempt.  * * * livery  one 
has  a right  to  demand  that  he  be 
governed  by  general  rules,  and  a spe- 
cial statute  v.hich,  without  his  con- 
sent, singles  his  case  out  as  one  to 
be  regulateu  by  a different  law  from 
taut  which  is  applied  in  all  similar 
cases,  wuuld  not  be  legitimate  legis- 
lation, but  would  be  such  an  arbitrary 
mandate  as  is  not  within  the  province 
of  free  governments.*  157  Mo.  152, 

57  j.  W.  547. w 


While  it  Is  point eu  out  certain  questions  might  be 
raises  concerning  the  valiulty  of  the  Act,  unless  some 
question  Is  raised  before  a court  of  competent  jurisdic- 
tion ana  the  Act  shown  to  be  unconstitutional  beyond  a rea 
sonable  doubt,  it  Is  a valid  Act  under  the  rule  that  Acts 
of  the  Legislature  are  presumed  to  be  constitutional,  and 
should  be  obeyed. 

In  connection  with  this  discussion.  It  is  respect- 
fully suggested  that  the  application  of  the  Act  be  taken 
up  with  the  Judge  of  your  Circuit  Court  by  you. 

Kespeotfully  submitted 


W.  0.  JACkSON 

APPRO ViSL : ^.ssistant  Attorney  General 


-iOY  McKTiTAlOK 

Attorney  General 
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L.r.  Loren  V. « Coe 
County  Cl«.  rk 
Atchison  County 
Rock  Port,  Missouri 


jear  Sir: 

This  is  In  reply  to  your  letter  of  recent  date  where- 
in you  submit  the  following  question: 

"On  January  16th.,  1942,  the  Board  of 
Commissioners  of  the  lAestboro  Special 
Road  District  filed  with  me,  as  County 
Clerk,  a written  statement  that  they  had 
levied  a fifteen  (15^)  cent  special  tax 
on  each  one  lun^red  dollar  assessed  val- 
uation in  the  district,  said  levy  to  be 
used  only  for  the  construct  on  and  main- 
tenance of  roads  and  bridges  throu  hout 
tlie  district,  they  base  the^r  authority 
for  this  levy  on  Lection  3716  R.  S.  l.io., 

1939. 

"Please  give  me  your  opinion  on  this  levy, 
whether  or  not  it  is  within  direct  con- 
flict with  the  provisions  of  Section  23, 

Article  10  of  Missouri  Constitution." 

You  do  not  indicate  in  your  request  whether  or  not  the 
..estboro  Special  Road  District  was  organized  unde.-  the  provis- 
ions of  what  is  now  Article  11  of  Chapter  46,  R.  S#  Mo.,  1939. 
However,  from  your  inquiry,  we  assume  it  was  organized  under 
that  chapter.  Section  8716,  to  which  you  refer,  in  so  far  as 
it  applies  to  your  question  is  as  follows: 

"The  board  of  commissioners  of  any  dis- 
trict 30  incorporated  shall  have  power 
to  levy,  for  tlie  construction  and  main- 
tenance of  bridges  and  culverts  in  the 
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district,  and  working,  repairing  and 
drawing  roads  in  the  district,  gen- 
eral taxes  on  property  taxable  in 
the  district,  * ***•«•■»  * and,  when- 
ever such  commissioners  shall,  at  any 
time  between  the  first  day  of  January 
and  the  first  day  of  March  of  any 
year,  file  with  the  clerk  of t he  county 
court  a written  statement  that  they 
have  levied  such  tax,  and  stating  the 
amount  of  the  levy  for  each  hundred 
dollars  assessed  valuation,  the  county 
clerk,  in  mdc  ing  out  the  tax  books 
for  such  year  shall  charge  all  property 
taxable  in  such  district  with  such 
tax,  and  such  tax  shall  be  collected 
as  county  taxes  are  collected. ^ * # it" 

It  will  be  noted  that  this  section  is  contained  in  Arti- 
cle 11,  Chapter  46  tf.  S.  Jo.,  1939,  which  applies  to  Special 
Itoad  Districts  under  b erief  it  assessment  plan.  From  a reading 
of  this  Article,  it  will  be  teen  that  tliese  districts  are 
co.  posed  of  lands,  the  owners  of  which  are  willing  to  permit 
special  assessments  to  be  levied  against  such  lands  for  the 
Improvement  of  roads  in  the  district.  These  assessments 
and  special  benefit  taxes  are  levied  and  assessed  on  the 
sa..e  theory  that  tuxes  for  street  improvements,  drainage  aid 
levy  district  taxes  are  levied  and  assessed.  In  other  words, 
the  property  benefited  bj  such  improvements  are  taxed  In  pro- 
portion to  the  benefits  derived  therefrom. 

In  speaking  of  the  nature  of  such  taxes  and  comparing 
them  to  general  tuxes  for  public  purposes,  tlie  court  in  the 
case  of  Kanney  v.  City  of  Cape  Girardeau,  255  Mo.  514,  517 
said: 

"!Fhe  whole  of  article  10,  of  which  section 
5 forms  a part,  is  in  pari  materia  and  re- 
lates to  revenue  and  taxation.  3ut , un- 
fortunately for  tlie  constitutional  point 
raised  by  respondent,  it  has  been  always 
ruled  that  under  our  former  constitutions 
special  benefit  assessments  for  local  im- 
provements do  not  come  within  the  purview 
of  constitutional  provisions  relating  to 
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levying  taxes  in  proportion  to  the  val- 
ue of  the  property  (now  section  4,  article 
10,  Constitution)  and  it  has  always  been 
ruled  that  under  our  present  Constitution 
the  uniformity  therein  prescribed  (section 
3,  supra,  a new  provision)  has  no  ref- 
erence whatever  to  special  assessments 
for  local  improves  ents  nor  liave  any  of  the 
other  actions  of  article  10,  supra. 

"The  accepted  doctrine  is  thet  special 
assessments  for  local  improvements,  while, 
in  a broad  sense,  referable  to  the  tax- 
ing power,  are  not  taxes  for  public  pur- 
poses or  taxes  at  all  within  the  purview 
and  the  sense  of  the  constitutional  pro- 
vision invoked  or  within  the  sense  and 
purview  of  other  sections  of  the  article 
on  revenue  and  taxation." 

This  article  which  pertains  to  benefit  road  districts 
was  before  the  Supreme  Court  for  consideration  in  1913  in  the 
case  of  Eabree  v.  aoad  District  257  Lio.  593,  610,  wherein  the 
court  in  speaking  of  the  nature  and  v alidity  of  the  special  road 
tax  said: 


"Tills  court  from  its  earliest  history 
down  to  this  time,  has  uniformly  held 
that  special  taxes  or  benefits,  such  a s 
wore  levied  against  appellants’  property, 
under  said  article  7,  are  not  public 
taxes  within  the  meaning  of  t lie  Constitu- 
tion authorizing  the  levy  and  collection 
of  taxes  for  public  or  governmental  pur- 
poses, but  are  special  taxes  assessed 
against  the  property  for  the  payment  of 
the  Improvements  made  upon  tlie  highways  in 
the  vicinity  of  the  property,  which  in 
legal  contemplation  adds  to  the  v alue 
of  the  property  as  much  or  more  than  the 
amount  of  the  taxes  Imposed." 

At  1.  c.  617  the  court  said: 

"Counsel  for  appellants  also  Insist  that 


Lr.  Loren  It,  Coe  -4-  April  7,  1942 


said  article  7 is  unconstitutional, 
null  and  void  because  it  authorizes 
the  roau  district  to  create  a bonded 
indebtedness  in  excess  of  the  con- 
stitutional limitation.  The  consti- 
tutional provision  r*  ferred  to  is  sec- 
tion 12  of  article  10;  * * * 

Again  at  1.  c.  618  the  court  further  said: 

"The  assessments  authorized  by  e aid 
article  7 of  the  statute  are  for  the 
payment  of  local  improvements  de- 
nominated special  benefits  to  the  land 
against  which  the  assessments  are  made; 
and  for  that  reason  tu_s  court  has  uni- 
formly held  that  such  assessments  do 
not  constitute  an  indebtedness  within 
the  meaning  of  the  constitutional  pro- 
vision just  quoted.  * * * 4<" 

From  a reading  of  this  opinion,  it  vd  11  be  seen  that 
the  obligation  incurred  by  the  oistricts  and  which  were  under 
consideration  at  that  time  were  not  obligations  of  the  districts 
but  were  obligations  against  the  property  benefited  thereby. 

This  case  was  before  the  court  prior  to  the  enactment  of  that 
portion  of  lection  8716,  which  is  under  consideration  here. 

The  portion  of  lection  8716,  which  is  under  consideration  on 
this  question  was  first  enacted  in  1913;  Laws  of  Missouri  1913, 
pre  682,  section  10617,  is  as  follows: 

"The  hoax'd  of  commissioners  of  any 
district  so  incorporated  shell  have 
power  to  levy,  for  the  construction 
end  maintenance  of  oridges  and  culverts 
in  the  district,  and  working,  repair- 
ing and  dragging  roads  in  the  district, 
general  taxes  on  property  taxable  In 
the  district;  ****«*." 

Since  Section  10617,  was  enacted  after  the  rendition  In 
the  Lrabree  case,  supra,  then  nothing  the  court  said  there  per- 
taining to  the  constitutionality  of  the  law  as  it  then  existed, 
could  apply  to  the  amendment.  Section  6716,  was  again  amended  In 
1927,  but  the  amendment  did  not  affect  the  clause  of  the  statute 
here  unuer  considerut ion.  In  1920,  Section  23  of  Article  10  of 
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the  Constitution  was  adopted.  This  section  is  as  follows: 

"In  addition  to  the  taxes  now  auth- 
orized to  be  levied  for  county  pur- 
poses, under  and  by  virtue  of  section 
11  of  article  10  of  the  Constitution 
of  this  State,  and  in  addition  to 
the  special  levy  for  road  and  bridge 
purposes  authorized  by  section  22  of 
article  X of  the  Constitution  of  this 
State,  it  shall  be  the  duty  of  the 
county  court  of  any  county  In  this 
State,  when  authorized  so  to  do  by  a 
majority  of  the  qualified  voters  of 
my  road  district,  general  or  special, 

. votin^  thereon  at  an  election  held  for 
such  purpose  to  make  a levy  of  not  to 
exceed  fifty  cents  on  the  one  hunared 
dollars  valuation  on  all  property  with- 
in such  district,  to  be  collected  in 
the  same  Manner  as  state  and  county 
taxes  are  collected,  und  placed  to  the 
credit  of  the  x-oad  district  authorizing 
such  Bpecial  levy.  It  shall  be  the 
duty  of  the  county  court,  on  petition 
of  not  lose  than  ten  qualified  voters 
and  taxpayers  residing  within  any  such 
road  district,  to  submit  the  question 
of  authorizing  such  special  election  to 
be  held  for  that  purpose,  within  twenty 
days  alter  filinL,  of  such  petition." 

By  comparing  said  section  23  of  article  10  of  the  Con- 
stitution with  said  section  8716,  it  will  be  seen  that  there  is 
a conflict  in  them  as  to  whether  or  not  the  county  court  under 
said  section  £3,  after  having  been  authorized  by  the  voters  may 
levy  a tax  for  the  special  road  district,  or  whether  the  commis- 
sioners under  section  8716,  may  levy  a tax  for  the  district.  .There 
is  also  a question  of  wlie ther  or  not  a tax  may  be  levied  both, 
by  the  county  court  when  authorized,  as  aforesaid,  ana  by  the  com- 
missioners. 

The  question  resolves  into  this:  Have  the  people  by 
the  amendment  of  Lection  23,  Article  10  of  the  Constitution, 
granted  authority  to  the  county  court,  when  authorized  by  the 
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vote  of  the  people,  to  :^ake  the  levy  and  thereby  withheld 
from  the  Legislature  the  authority  to  enact  legislation  such 
as  Is  included  in  the  foregoing  provision  of  lection  3716, 
which  authorises  the  commissioners  of  such  district  to  make 
a general  levy  for  road  purposos?  It  will  also  be  noted  that 
said  Lection  23  limits  the  amount  of  the  levy  which  may  be 
made  by  the  county  court,  while  said  Lection  3716,  does  not 
limit  the  commissioners  to  any  auount,  if  they  are  authorized 
to  make  the  levy. 

Laid  Lection  3716,  as  stated  above  was  before  the  Legis 
lature  in  1927,  and  the  argument  might  be  advanced  that  this 
was  a legislative  construction  of  the  constitutional  amendment 
to  the  effect  that  said  Lection  23  of  the  constitution  does 
not  prohibit  the  Legislature  from  enacting  legislation  authoriz- 
ing commissioners  to  make  a levy.  However,  we  do  not  think 
this  rule  would  apply  here  because  the  purpose  for  which  this 
section  was  before  the  Legislature  In  1927,  was  not  one  which 
pertained  to  this  particular  provision  of  the  act.  Therefore, 
we  do  not  think  that  it  should  be  held  as  a legislative  construe 
tion  of  the  portion  of  said  Lection  3716,  which  permits  the  com- 
missioners to  make  the  levy. 

This  section  and  txiis  question  were  before  our  Supreme 
Court  in  State  ex  rel.  v.  Southwestern  Sell  Telephone  Company, 
139  . . ...  500  (1940),  but  the  court  disposed  of  the  case  with- 
out passing  on  this  question. 

A rule  of  construction  which  should  be  applied  in  all 
cases  of  statutory  and  constitutional  construction,  is  stated 
in  State  v.  Lhelby  64  L.  V..  (2d)  269,  271,  the  court  said: 

* * The  state  Constitution  is  not  a grant 
of  pov/er,  but  rather  a limitation  on  the 
power  of  the  Legislature.  The  power  to  make 
lav/s  is  lodged  in  the  Legislature,  subject 
only  to  the  restrictions  contained  in  the 
xfete  and  national  Constitutions,  Ludlow- 
Saylor  hire  Co.  v.  Y.oolbrinck,  275  Mo.  339, 

205  L.  7 195;  pitman  v.  Lrabe  le,  267  ho. 

73,  84,  183  L.  i. . 1J55,  1056,  Ann.  Cas.  1918D, 
601.  The  Legislature  having  plenary  pov/er  to 
enact  laws,  absent  constitutional  restrictions, 
such  restrictions  must  be  expressed  In  the  Con- 
stitution or  clearly  implied  by  its  provisions. 
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McGrew  v.  Lio.  hac.  Hy.  Coi,  230  Eo. 

496,  525  et  seq.,  132  5.  V..  1076. 

A statute  will  not  be  held  to  violate 
the  Constitution  if  it  can  reasonably 
be  given  a construction  in  hamony 
therewith.  Pitman  v.  Drabellc,  supra. 
Constitutional  restrictions  will  not 
be  held  to  apply  if  reasonable  doubt 
exists  in  the  judicial  mind  as  to  their 
repugnancy  to  the  act  under  feview. 

Ludlow-Saylor  V.ire  Co.  v.  Wollbrinck, 
ai  pra,  275  ho.  loc.  cit.  350,  351,  205 
2.  Y<.  196.  Legislative  acts  and  con- 
stitutional provisions  must  be  read 
together  and  so  haraonized  as  to  give 
effect  to  both  when  this  can  consistently 
be  done.  Straughan  v.  Meters,  268  Eo. 

580,  187  S.Yi.  1159;  itate  ex  rel.  llarvey 
v.  hiieehan,  269  lio.  421,  190  £•  V.  364." 

Applying  this  rule,  the  question  here  is:  Can  said 
Section  23  of  the  Constitution  and  Section  8716  of  the  Statute 
be  read  together  and  harmonised  and  effect  be  given  to  both? 

We  also  recognize  the  rule  that  repeal  by  implication  is  not 
favored  and  if  possible,  full  force  and  effect  should  be  given 
toe  ach  and  every  word  of  the  statute  and  each  and  every  werd 
of  the  Constitution.  If  these  two  sections  cannot  bo  read  to- 
gether and  liarmonized  and  effect  given  to  both,  it  will  be 
because  of  the  application  of  the  rule  "Expressio  Unius  est 
Exclusio  Alterius" , which  means  "the  expression  of  one  thing 
is  the  oxclusion  of  another."  Applying  that  here,  the  question 
is:  Did  the  framers  of  the  Constitution  by  suid  Section  23, 
place  the  sole  authority  in  the  county  court,  when  authorized 
by  a vote  of  the  residents  of  a district,  to  make  a levy  for 
road  purposes,  in  addition  to  those  levies  authorized  by  sec- 
tions 11  and  22  of  Article  10  of  the  Constitution? 

If  the  people  have  not  expressly  or  impliedly  withheld 
from  the  Legislature  the  power  to  enact  legislation  providing 
for  a levy  in  such  districts,  then  the  foregoing  provisions  of 
Lection  8716,  are  constitutional,  section  1 of  Article  4,  of 
the  Constitution  of  Missouri  la  as  follows: 

"Ehe  legislative  power,  subject  to  the 
li  mitations  herein  contained,  shall 
be  vested  In  a Lenate  and  house  of  Rep- 
resentatives, to  be  styled  'The  General 
Assembly  of  the  Ltate  of  Missouri'." 
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Under  a uthorlty  of  this  Lection,  the  court  has  on 
a number  of  occasions  held  that  t.:e  General  f ssenbly  retains 
all  legislative  power  not  expressly  or  by  necessary  impli- 
cation forbidden  it  by  the  constitution.  State  ex  rol.  v. 

P.S.C.  270  Ko.  547,  State  ex  rel.  v.  3oard  267  Lio.  598. 

regardless  of  the  foregoing  rule,  if  llnitetians  on 
legislative  powers  are  expressly  declared  or  are  clearly  im- 
plied by  t he  constitution,  such  limitations  are  to  b e construed 
as  mandatory  rattier  than  directory  and  tiiey  are  exclusive  in 
their  tenns.  State  ex  rel.  v.  P.S.C.  270  Ko.  429, 

In  State  ox  rel.  v.  J.itchcook  241  Mo.  464,  the  court 

said: 

"Phis  court  Is  quite  firmly  wedded  to 
the  doctrine  th.  t constitutional  require- 
ments must  be  considered  as  mandatory 
rather  than  directory.*  * * * " 

In  the  case  of  State  ex  rel.  McDonald  v.  Lollis,  35  S.  V.. 
(2d)  98,  we  find  where  the  cuurt  tp  plied  the  foregoing  rule  of 
"Lxprtssio  Inius  est  Lxclusio  Alterius".  In  that  case  at  1.  c. 
100,  the  court  said: 

* * The  express  language  of  the  amend- 
ment limits  tiie  authority  of  the  Judge  of 
a court  to  the  hearing  and  determination 
of  contested  elections  of  public  officers, 
thereby  excluding  the  idea  that  the  framers 
of  this  amendment  Intended  to  vest  such 
judge  with  authority  to  hear  and  deter- 
mine contested  nominations  for  a public 
office.  A primary  election  for  the  purpose 
of  nominating  candidates  for  public  offices 
is  not  the  election  of  public  officers; 
therefore,  constitutional  authority  to  the 
juoge  of  a court  to  hear  and  determine  con- 
tested elections  of  public  officers  does 
not  give  him  authority  to  hear  and  determine 
contested  nominations  for  public  offices." 

Also  in  the  case  of  l-.cGuire  v.  State  Savin  s Association  et 
al,  62  Llo.  544,  the  court  in  speaking  of  whether  or  not  the 
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penalty  provisions  of  delinquent  real  estate  tax  act,  applied 
to  personal  property  taxes,  applied  this  rule  and  at  1.  c. 

346,  said: 

"In  relation  to  the  1‘irst  point  no 
doubt  is  entertained.  An  exainination 
ol'  section  34,  p.  122,  Gen.  Stat.,  1865, 
the  lav  in  force  at  the  time  the  taxes 
referred  to  had  accrued,  will  cleraly 
show  that,  while  the  legislature  with 
special  care  proviaed  that  the  taxes  on 
land  and  town  lots  ’should,  if  not  pt Id, 
bear  ten  per  cent,  interest  from  the  first 
day  of  January,  etc.;'  yet  net  the  slight- 
est mention  is  made  in  thf.t  section  as  to 
any  interest  by  way  of  penalty  in  consequence 
of  the  nonpayment  of  taxes  due  on  personalty. 

"The  legislature,  in  thus  specially  men- 
tioning and  providing  for  interest  on  land 
tax,  must  be  presumed  to  have  had  in  con- 
templation the  whole  matter  of  affixing 
penalties  for  failure  to  pay  taxes  at  t he 
appointed  time,  and  therefore  intentionally 
negatived  the  accruing  of  interest  on  any 
species  of  property  other  than  real.  And 
this  presumption  obviously  accords  with 
the  familiar  maxim  of  such  frequent  recog- 
nition in  statutory  construction;  expressio 
unius  excluslo  al tirlus. " 

In  these  Instances  tl>e  rule  was  applied  to  legislative 
acts,  however,  from  our  research,  we  think  the  rale  is  equally 
applicable  to  constitutional  provisions. 

In  State  ex  rel.  hersey  v.  Femiscott  Land  & Cooperage  Co., 
317  Lio.  41,  295  S.  W.  78,  it  was  held  that  t he  constitutional 
provision  (Article  X,  Sec.  22)  authorizing  a special  tax  for 
roads  and  bridges  was  an  express  grant  of  discretionary  power 
to  the  county  courts  and  was  a limitation  of  the  power  of  the 
Legislature.  The  court  said,  1.  c.  80,  295  S.  V.. : 

"It  will  be  noted  that  this  section  of 
the  Constitution,  in  plain  and  simple 
language,  provides,  in  addition  to  taxes 
authorized  to  be  levied  for  county  purposes 
(under  Section  11  of  Article  X of  the  Const.) 


) 
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the  county  courts  raay  levy  and  col- 
lect , as  state  and  county  taxes  are 
collected,  a special  tax  of  not  more 
than  twenty-five  cents  on  each  one 
hundred  doll: r valuation,  to  be  used 
for  roads  and  bridges,  but  for  no 
other  purposes  whatever;  and  the  power 
thus  conferred  upon  the  county  courts 
is  declared  to  be  discretionary.  This 
is  an  express  grant  of  power  to  the 
county  courts,  and  is  a limitation  of 
the  power  of  the  Legislature;  a power 
granted  to  the  county  courts  to  levy 
and  collect  a special  tax  for  road 
and  bridge  purposes.” 

Section  25  of  Article  10  of  the  Constitution  and  Section 
22  of  said  Article  10,  are  identical  in  the  sense  that  each 
contains  an  express  grant  of  power  to  the  county  court.  In 
Section  22,  it  is  discretionary  with  the  court  as  to  how  ana 
when  the  power  may  be  exercised,  however,  in  ..ectlon  23,  the 
time  when  the  county  court  may  exercise  this  power  is  fixed 
at  such  time  us  the  court  is  authorized  by  the  vote  of  the 
taxpayers  in  the  district.  An y interpretation  of  said  Sec- 
tion 23,  of ' Article  10,  of  the  Constitution  other  than  that 
said  section  limited  the  power  of  the  Legislature  so  as  to 
prevent  the  0rant  of  such  taxing  power  to  anyone  other  than 
the  county  court,  would  render*  said  Section  23  absurd  and  mean- 
ingless, which  is  contrary  to  the  rules  of  statutory  and 
constitutional  construction. 

The  consequence  of  such  construction  would  be  that  the 
cornual s s loners  of  the  special  road  district  under  said  section  3716, 
could  make  a levy  without  any  liniation  whatever  but  if  the 
residents  of  the  district  at  an  election  held  for  thut  purpose, 
authorized  the  county  court  to  make  such  a levy,  then  the  levy 
is  limited  to  fifty  cents  on  the  one  hundred  dollar  valuation. 

Such  a construction  would  render  the  limitation  provision  of 
said  Section  23  meaningless  and  such  a construction  should  not 
be  adopted  by  the  courts.  State  ex  z*el.  Crow  v.  iiostettor, 

137  ilo.  636. 


3y  the  constitution,  three  modes  have  : een  provided  for 
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the  raising  of  revenue  for  road  purposes,  namely;  Sections 
11,  22  and  23  of  Article  10  of  the  Constitution.  It  will  be 
noted  that  the  framers  of  these  Acts  have  placed  limitations 
on  the  amount  of  such  taxes  that  may  be  levied.  In  our  re- 
search through  the  laws  authorizing  the  levying  of  general 
taxes,  we  fall  to  find  any  other  section,  either  in  the  Consti- 
tution or  in  the  statutes,  which  does  not  limit  the  taxing  body 
to  some  amount.  eneflt  Assessments,  Special  iioad  District  Acts 
as  stated  above  were  passed  for  the  purpose  of  authorizing  the 
taxing  of  properties,  trie  owners  of  which  were  willing  to  pay 
special  taxes  for  special  benefits.  The  purpose  of  the  fore- 
going provisions  of  said  Section  8716,  is  to  levy  a general  tax 
for  the  entire  district  and  this  is  foregin  to  the  original 
purpose  of  such  Benefit  Assessment  District.  However,  were  it 
not  for  the  provisions  of  said  Section  2 3,  of  Article  10,  of 
the  Constitution,  we  concede  that  the  Legislature  would  have 
been  authorized  to  enact  such  legislation. 

Said  Section23  clearly  indicates  that  the  framers  of 
that  section  of  the  Constitution,  expressly  provides  that  no 
tax  in  addition  to  that  provided  by  Section  il  and  Section  22 
of  Article  10  could  be  imposed,  unless  the  people  affected  there 
by  voted  such  a tax. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  Department, 
that  the  provisions  of  Lection  8716  h.  S.  Ho.,  1939,  which  auth- 
orizes the  commissioners  of  a special  benefit  road  district  to 
levy  for  the  construction  and  maintenance  of  bridges  and  cul- 
verts and  working,  repairing  and  dragging  roads  in  the  district, 
general  taxes  on  property  taxable  in  the  district,  is  in  viola- 
tion of  the  provision  of  Lection  23  of  Article  10,  of  the  Con- 
stitution and  is  therefore  unconstitutional.  .,e  are  further 
of  the  opinion  that  the  residents  of  such  districts  can  only 
authorize  such  a levy  when  the  proceedings  set  out  in  said 
Section  23  of  the  Constitution  are  followed. 

Respectfully  submitted 


TYKA  W.  BURTON 
Assistant  Attorney  General 

APPROVED: 


i.cLi  xxAICK 
Attorney  General 
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SCHOOLS  si.  Annexation  of  a district,  or  a part  thereof, 
provided  for  in  Section  10484  R,  S,  Mo.,  1939 
is  a "special  election." 

2.  Said  election  would  be  valid  even  though  set 
at  the  same  time  as  a regular  meeting  as  is 
provided  for  in  Section  10418  R.  S.  Mo.,  1959. 


May  4 , 1942 


Honorable  William  R,  Collinson 
Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  sir: 


f 


This  is  to  acknowledge  receipt} 
in  which  you  request  an  official  o 


of  your  letter 
pinion,  as  follows 


"This  office  has  had  a request  from 
the  county  Superintendent  of  Schools 
relative  to  the  correct  procedure  under 
Section  10484,  R,  S.  Missouri,  1939, 
for  the  annexation  of  a school  district 
to  a city  di strict,  and  he  has  requested 
us  to  obtain  an  opinion  from  your  office. 

"The  precise  question  which  has  come  up 
is  whether  or  not  such  an  election  car 
be  held  at  the  regular  school  district 
meeting  on  the  first  Tuesday  in  April. 

At  one  district  in  this  county  all  the 
preliminary  requirements,  such  as  the 
proper  petition,  were  met  and  the  board 
of  Directors  issued  a call  setting  the 
date  of  the  election  on  the  date  of  the 
regular  school  district  election.  The 
proposal  was  defeated  in  this  district 
so  your  ruling  on  this  matter  would  have 
no  effect  at  the  present  time,  but  the 
buperintendent  of  bchools  believes  that 
a number  of  districts  will  want  to  vote 
on  the  matter  next  year  and  they  would 
all  prefer  to  Lsvc  the  election  on  the 
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same  day  as  their  general  election, 
if  this  is  lawful. r' 


Section  10484,  R.  S.  Missouri,  1939,  reads  in  part 
as  follows: 


"Whenever  an  entire  school  district, 
or  a part  of  a district  adjoining 
any  city,  town  or  village  school 
district,  desires  to  be  attached 
thereto  for  school  purposes,  upon 
the  reception  of  a petition  setting 
forth  such  fact  and  signed  by  ten 
qualified  voters  of  such  district, 
the  board  of  directors  thereof 
shall  order  a special  meeting  for 
said  purpose  by  giving  notice  as 
required  by  section  10418.  • " 


When  we  turn  to  Section  10418,  R.  d.  Missouri,  1939, 
to  which  section  we  are  referred  in  Section  10484,  supra, 
we  find  that  this  section  provides  for  an  "annual  meeting", 
and  it  is  our  view  that  the  words  annual  meeting  as  used 
in  said  section  are  equivalent  to  annual  election. 

It  was  held  in  the  case  of  State  v.  burial  Association, 
28  Ohio  uir.  Ct.  Rep.  379,  1.  c.  412,  as  follows: 


" * * * counsel  for  the  relator 
Txndertake  to  distinguish  between 
the  'annual  election'  and  the 
'annual  meeting'  provided  for  in 
the  statutes.  We  think  the  same 
thing  is  intended  by  both  ex- 
pressions; " 


3 C.  J.  p.  196,  Aoce  50 
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By  tne  same  analogy  the  use  of  the  v orda  "special  meeting", 
as  contai/ed  1 r action  10484,  supra,  is  equivalent  to 
using  the  words  "special  election," 

In  the  case  of  cuchanan  v,  olark,  121  o.  /.  (2d) 

681,  1.  c,  684  (Ky.)  the  court  distinguished  between  a 
"regular"  and  a "special"  election  a nd  quoted  with  ap- 
proval from  9 R.  0.  L,  978,  par,  3,  as  follows: 


* * f-  "Any  election  which  is  not 
regularly  held  for  the  election  of 
officers  or  for  soi>e  other  purpose 
which  shall  come  before  the  cl tl sens 
at  regular  fixed  intervals  is  a 
special  election";  whilst  general 
elections  are  those  held  upon  fixed 
dates  for  the  choosing  of  officers 
for  regular  periods  of  tlaie  and  at 
which  the  voters  may  exercise  their 
choice  by  casting  their  ballots.  * 

* •#  a » ■ 


Applying  the  above  definition,  we  find  that  section 
10410,  supra,  provides  for  annual  school  meetings  or 
annual  school  elections,  and  that  at  said  meetings  the 
voters  have  the  power  to  vote  upon  a ny  of  the  raattfera 
that  may  be  presented,  if  they  are  contemplated  by  Sec- 
tion 10419,  H.  8*  Missouri,  1959,  which  section  we  do 
not  copy  for  the  sake  of  brevity,  Ir.  this  sense,  if  a 
matter  was  properly  before  the  voters,  as  provided  in 
Section  10419,  supra,  t hen  the  meeting  would  be  "regular" 
and  the  matter  would  be  voted  upon  a t the  regular  elec- 
tion, provided  for  in  Section  10418,  supra.  On  the  other 
hand,  if  it  were  sought  to  have  the  voters  of  the  particular 
school  district  vote  upon  any  other  proposition  which  was 
not  provided  for  in  Section  10419,  supra,  then  the  propo- 
sition would  have  to  be  voted  upon  at  a special  meeting 
or  special  election. 
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As  to  the  question  of  the  annexation  of  a district, 
or  part  thereof,  as  provided  in  °ection  10484,  supra,  we 
find  that  this  is  a special  matter  not  provided  for  in 
Section  10419,  supra,  and  it  is  for  this  reason  that  the 
legislature  provided  that  a special  meeting  or  special 
election  must  be  had  for  such  proposition  could  not  be 
presented  at  the  annual  meeting,  but  the  legislature, 
in  order  to  provide  for  a proper  notice  adopted  the 
notice  provided  for  in  Section  10418,  supra.  It  was 
held  in  the  case  of  State  v.  Andresen,  222  P.585,  1.  c.587, 
as  follows: 


"A  regular  election  is  an  election 
recurring  at  stated  times,  fixed  by 
law;  while  a special  election  is  one 
arising  from  some  exigency  outside 
the  usual  routine.  * * ” 


We  must  conclude,  that  an  election  held  for  the  purpose 
of  annexing  a district,  or  pa  t thereof,  to  an  adjoining 
city,  town  or  village  school  district,  as  is  provided 
for  in  Section  10484,  supra,  is  "special11  in  its  nature. 
If  the  board  of  directors  places  the  special  meeting 
or  special  election,  upon  the  second  fueeday  in  ^pril, 
the  date  also  provided  for  in  Section  10418  for  annual 
meetings,  it  is  our  view  that  said  election,  or  meeting, 
would  not  be  void,  for  the  reason  that  the  election,  or 
meeting,  would  be  special  and  would  not  be  effected  by 
Section  10418. 

In  the  case  of  Hansen  v.  Malheur  County,  86  P.  964, 
1.  c.  965,  par.  3,  the  court  said: 


"-k  * * An  election  for  issuance  of 
road  bonds  is  a special  election 
although  held  on  the  same  aay  by  the 
same  officers  as  a gereial  election. 
* * * " (Citing  cases.) 
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The  rule  set  forth  In  the  above  case  was  also  followed 
by  the  Supreme  Uourt  of  Missouri  in  4:he  case  of  iysart 
v.  uity  of  St#  j.ouis,  11  S#*  > . (2d)  1045,  1#  c.  lOirl, 
par.  0,  where  it  Is  said: 


“A  definition  of  ’general  election’ 
appeals  in  section  7058,  H.  5.  Ivl9, 
as  ’the  election  required  to  be  held 
on  the  Tuesday  succeeding  the  first 
Monday  of  Kovember,  biennially.’  Un- 
der that  definition  a general  election 
could  occur  only  once  in  two  years. 
Should  we  therefore  conclude  that  every 
other  election  which  takes  place  at  any 
other  time,  whether  required  by  law  to 
be  regularly  held  or  rot,  is  a ’special 
electionY*  .there  appears  no  such  legis- 
lative intention. 


• # * « * 

"Later  enactments  indicate  a legis- 
lative intention  to  consider  a special 
election  as  one  not  provided  for  by 
general  law,  but  one  which  must  be 
especially  called."  (Underscoring  ours.) 


‘Ihe  court  ir  this  case  held  that  the  special  election 
was  valid,  even  though  it  was  held  on  a regular  elec- 
tion date,  and  the  voters  voted  upon  special  matters  at 
the  same  tim6  that  they  voted  upon  the  regular  issues. 


C0.:,CLUSI0K 


It  is  our  opinion  that  a apecial  meeting,  as  is  pro- 
vided for  in  section  10484,  K.  8.  Missouri,  1939,  may  be 
set  upon  the  first  Tuesday  in  April,  notwithstanding  the 
fact  that  that  is  the  day  provided  for  annual  meetings 
under  Section  10418,  K.  S.  Missouri,  1939,  and  the  elec- 
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tion,  or  meeting,  provided  for  In  section  10404  would 
still  be  "special"  lr.  character,  arid  valid,  assuming  all 
of  the  necessary  steps  In  regard  to  notice  have  been 
adhered  to. 


Respectfully  submitted 


B.  R1C1 AK  S JEhECH 

Assistant  Attorney  General 


t 
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CRIMINAL  COSTS:  Prosecutor  not  entitled  to  fee 

and  for  conviction  upon  a plea  of 

guilty  when  plea  was  set  aside 
PROSECUTING  ATTORNEYS:  and  case  dismissed. 


June  3,  1942 


Hon.  Joe  V..  Collins 
Proseouting  Attorney 
Cedar  County 
Stockton,  ails  sour  i 


Hear  Sir: 


FILE. 

( V 

A 


We  are  in  receipt  of  your  letter  of  May  26,  1942, 
in  which  you  request  an  official  opinion,  as  follows: 


"in  the  Cedar  County  circuit  Court, 

March  Term,  1942,  one  Johnnie  Wallace 
entered  plea  of  guilty  to  a charge 
of  burglary  and  larceny  under  Section 
4448,  R.  S.,  1939. 

"On  April  30  the  same  being  an  adjourned 
day  of  said  Term  of  Court  the  defendant 
by  leave  of  Court  withdrew  his  plea  of 
guilty  and  Prosecuting  Attorney  entered 
nolle  proseque. 

"in  bill  of  costs  to  State  should  the 
following  fees  be  presented: 

"To  Circuit  Clerk,  taking  and  entering 
plea 0.15 

"To  Sheriff,  trial  or  confession, 

1.00 


"To  Prosecuting  Attorney,  to 
convicting  defendant  of  bur- 
glary and  larceny... 


12.50 
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"The  defendant  in  the  above  case  was 
not  sentenced  on  his  plea  of  guilty." 


Under  Section  13409  R.  S.  Missouri,  1939,  the  clerk 
of  the  circuit  court,  acting  as  criminal  clerk,  is  en- 
titled to  a fee  for  the  services  in  recording  "*  * * 

every  order  in  a case  not  herein  provided  for 15  ." 

The  fee,  as  set  out  in  your  request,  is  an  order  and  the 
clerk  should  be  entitled  to  the  amount  as  set  out  by 

the  above  section. 

» 

There  is  no  provision  in  this  Section  that  the  de- 
fendant be  convicted  and  sentenced  to  either  the  peni- 
tentiary or  county  jail.  The  question  as  to  whether  or 
not  the  Stjate  or  the  county  should  pay  the  fee  is  set 
out  in  Article  20,  Chapter  30,  Sections  4221,  4222  and 
4223  R.  Sj  Missouri,  1939.  Under  the  facts  set  out  in 
your  request  the  State  would  have  been  liable  for  the 
costs,  unless  payment  of  same  could  be  obtained  from  the 
defendant,  either  upon  the  plea  of  guilty  by  a sentence 
to  the  penitentiary,  or  by  a dismissal.  Upon  the  dis- 
missal the  State  was  liable  by  reason  of  Section  4223 
R.  S.  Missouri,  1939,  and  upon  a plea  of  guilty  and 
sentence  to  the  penitentiary  the  State  would  have  been 
liable  under  Section  4221,  supra. 

You  also  state  in  your  request  that  you  intend  to 
include  in  the  cost  bill  a fee  due  the  sheriff  in  the 
amount  of  one  dollar  for  trial  or  conviction.  3ection 
13413  R.  S.  Missouri,  1939,  allows  the  sheriff  as 
fees  for  services  in  criminal  cases,  one  dollar,  for 
every  trial  in  a criminal  case  or  conviction.  In  view 
of  that  section  we  are  holding  that  the  sheriff  is  en- 
titled to  one  dollar  as  a fee  on  the  plea  of  guilty. 

This  section  does  not  provide  that  in  order  for  the 
sheriff  to  be  entitled  to  the  fee  that  the  defendant  be 
sentenced  to  the  penitentiary. 

Also,  you  state  in  your  request,  that  you  intend 
to  include  a fee  to  the  prosecuting  attorney, for  con- 
victing the  defendant  of  burglary  and  larceny,  in  the 
amount  of  Twelve  Dollars  and  Fifty  Cents.' 


(3) 
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Hon.  Joe  W.  Collins 


According  to  the  last  decennial  census  (1940),  the 
population  of  Cedar  County  is  11,697.  Under  Section 
12939,  K.  S.  Missouri,  1939,  the  prosecuting  attorney 
of  Cedar  County  shall  receive  for  his  services  per  annum, 
to  be  paid  out  of  the  county  treasury,  the  sum  of  Twelve 
Hundred  (£1200. 00)  Dollars. 

Section  13405,  R.  S.  Missouri,  1939,  in  reference 
to  the  allowance  of  fees,  provides,  partially,  as  follows: 


" * * * for  the  conviction  of  every 

defendant  in  any  case  where  the  punish- 
ment assessed  shall  be  by  confinement 
in  the  penitentiary,  except  in  cases 
of  rape,  arson,  burglary,  robbery,  for- 
gery or  counterfeiting,  ten  dollars;  for 
the  conviction  of  every  defendant  of 
homicide,  other  than  capital,  or  for 
offenses  excepted  in  the  last  clause, 
twelve  dollars  and  fifty  cents;  # * 


This  section  specifically  provides: 


"*  » * where  the  punishment  assessed 

shall  be  by  confinement  in  the  peni- 
tentiary, * # * 


Under  the  facts  in  your  request  t. ere  was  no  sen- 
tence upon  the  plea  of  guilty  and  the  same  was  set  aside 
and  the  prosecuting  attorney  entered  a nolle  prosequi. 
Since  the  defendant  had  not  been  sentenced  under  the  plea 
of  guilty  the  prosecuting  attorney  should  not  be  allowed 
the  fee  of  Twelve  Dollars  and  Fifty  Cents. 

Of  course,  under  Section  12941  R.  S.  Missouri, 

1939,  the  fee,  if  paid  by  the  State,  should  be  paid  into 
the  county  treasurer. 

It  has  been  held  in  this  State  that  a prosecuting 
attorney  is  entitled  to  the  fee  for  a conviction  where 
the  conviction  has  not  been  set  aside,  and  by  stipula- 
tion the  defendant  should  pay  the  costs. 
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The  court  in  the  case  of  State  Bar  Committee  v. 
Stumbaugh,  123  3.  (2d)  51,  1.  c.  53,  indicated  that 

if  the  sentence  had  been  set  aside  the  prosecuting  at- 
torney would  not  have  been  entitled  to  the  fee  allowed 
for  the  conviction  of  the  defendant.  The  court,  in  that 
regard  said: 


"As  to  count  five,  the  evidence  dis- 
closed that  appellant  represented  a 
Mr.  Salmon  in  a Justice  court.  A 
trial  resulted  in  a conviction  of 
Salmon,  and  a fine  of  4-50  and  costs  was 
assessed  against  him.  Included  in  the 
costs,  which  amounted  to  421.85,  was  a 
prosecuting  attorney’s  fee,  which,  un- 
der the  law,  was  payable  to  the  county 
treasurer.  In  March,  1934,  appellant 
appealed  the  case  to  the  circuit  court. 

At  the  September  term,  1934,  of  the 
circuit  court  of  Madison  county,  appel- 
lant and  the  prosecuting  attorney  reached 
a settlement  to  the  effect  that  Salmon 
was  to  pay  all  the  costs,  the  appeal  was 
to  be  dismissed,  the  fine  stayed  and  Sal- 
mon was  to  agree  not  to  again  violate 
the  law.  Appellant  collected  the  costs 
from  Salmon  and  paid  the  same  to  the 
Justice,  except  the  45.00  assessed  as 
a prosecuting  attorney’s  fee.  This  he 
retained  under  the  pretense  it  was  not 
due  the  county  under  such  circumstances. 
He  did  not  return  the  $5.00  to  his  client 
or  pay  it  to  the  county  treasurer.  He 
charged  his  client  a fee  which  was  paid. 
The  conviction  of  Salmon  was  not  set 
aside  and  therefore  the  fee  of  45.00  was 
due  as  costs.  See  sec.  11783,  K.  S.Mo. 
1929,  Ko.  St.  Ann.  Sec.  11783,  p.  7003. 
But,  be  that  as  it  may,  the  $5.00  did 
not  belong  to  appellant.  He  had  not 
paid  it  to  his  client  nor  to  the  county 
at  the  time  of  the  trial  in  this  case." 
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The  Supreme  Court  of  this  State  has  held  that  the 
State  is  not  liable  for  costs  in  criminal  prosecution, 
unless  the  defendant  should  be  convicted  of  a capital 
offense  or  should  be  sentenced  to  imprisonment  in  the 
penitentiary. 

In  the  case  of  State  of 
Carpenter,  et  al.,  51  Mo.  555 
said: 


"Before  the  State  can  be  made  liable 
to  pay  cos ts  in  a criminal  prosecution, 
it  is  necessary  that  the  defendant  should 
be  convicted  of  a capital  offense,  or  that 
he  should  be  sentenced  to  imprisonment  in 
the  penitentiary,  ^either  of  these  oc- 
currences took  place  in  this  case.  It 
is  true  the  Jury  brought  in  a verdict  in 
favor  of  punishing  him  by  imprisonment  in 
the  peneter.tlary,  but  the  court  passed 
no  sentence  thereon}  on  the  contrary,  it 
set  the  same  aside.  Ihere  was  then  noth- 
ing final,  either  as  to  conviction  or 
sentence. 

"The  operation  and  effect  was  the  same 
as  if  there  had  been  a mis- trial . and 
no  liabilities  or  rights  were  determined 
thereby. 

"But  when  the  case  was  ultimately  and 
finally  disposed  of,  the  result  was  a 
conviction  and  sentence  to  pay  a fine, 
and  be  i:  prisoned  in  the  county  Jail. 

This  was  the  sentence  that  established 
the  character  of  the  offense,  and  made 
the  costs  a charge  against  the  county. 

"Although  the  Indictment  was  for  capital 
crime,  and  under  it  the  prisoner  might 
also  have  been  convicted  of  a felony. 


Miss 
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punishable  by  Imprisonment  In  the 
penitentiary,  yet  It  Is  also  true, 
that  it  was  competent  to  find  him 
guilty  of  a less  degree  or  grade  of 
crime,  by  which  the  punishment  would 
be  reduced  to  imprisonment  in  the 
county  jail,  or  by  such  imprisonment 
coupled  with  a fine.  It  is  the  con- 
viction and  sentence  in  such  case 
which  establishes  the  grade  of  the 
offense,  for  the  purpose  of  fixing 
the  liability  for  costs,  and  not  the 
allegations  contained  in  the  indict- 
ment. This  is  the  only  question  we 
are  called  upon  to  review," 


Also  in  the  case  of  State  v.  Clifford,  124  Mo,  492, 
1.  c.  497,  the  Supreme  Court  holding  that  a circuit  at- 
torney cannot  be  allowed  a fee  where  an  indictment  has 
been  dismissed  at  the  defendant's  cost  said: 


"This  court  In  at  least  four  cases 
has  ruled  that  where  a prosecution 
of  an  Indictment  is  dismissed  at  the 
defendant's  costs  a fee  for  the  cir- 
cuit attorney  can  not  be  properly 
taxed  either  against  a defendant,  the 
state  or  the  county.  State  v.  Beard, 
31  Mo,  34;  State  ex  rel,  v.  Thompson, 
39  Mo,  427;  State  v.  Foss,  52  Mo,  416; 
State  ex  rel,  v,  Ray  County  Court,  52 
Mo.  27.  * * * * " 


Also,  in  the  case  of  State  v,  Foss,  52  Mo,  416, 
1.  c.  417,  the  court  said: 


"For  the  purposes  of  that  case  it  may 
be  conceded  to  be  correct,  as  the 
agreement  of  the  defendant  fixed  his 
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liability  for  the  costs,  but  for  the 
coats  only  that  were  taxed  and  autho- 
rized by  law,  but  in  the  present  case, 
the  fee  of  five  dollars  to  the  Circuit 
Attorney  was  not  authorized,  as  that 
officer  had  not  prosecuted  the  indict- 
ment to  a conviction,  which  was  essen- 
tially necessary  before  an  allowance 
could  be  made  to  him, 

"The  case  of  the  3 late  vs.  Beard,  (31 
Jo,,  34)  decides  the  very  point  here 
presented  for  review,  and  holds  that 
where  the  prosecution  of  an  indictment 
is  dismissed  at  defendant's  costs,  a 
fee  for  the  Circuit  Attorney  cannot  be 
properly  taxed  against  the  defendant," 


C0KCLUS1 11* 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  that  a circuit  clerk  is  entitled  to 
a fee  of  fifteen  cents  for  the  taking  and  entering  of  a 
plea,  and  that  a sheriff  is  entitled  to  a fee  of  One 
Collar  for  a trial  or  confession,  for  the  reason  that  the 
payment  of  the  fee  to  the  clerk  or  sheriff  does  not 
depend  upon  a sentence  to  the  penitentiary. 

It  1 s further  the  opinion  of  this  department  that 
the  prosecuting  attorney  is  not  entitled  to  a fee  of 
Twelve  Dollars  and  Fifty  Cents  for  the  conviction  of  a 
defendant  until  the  defendant  has  been  sentenced. 


APPROVED: 


Respectfully  submitted. 


W.  J.  BURKE 

ROY  McKITTRICK  Assistant  Attorney  General 

Attorney  General  of  Missouri 
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Entitled  to  free  copies  of  public 
records . 


December  4,  1942 


Honorable  J.  Carrol  Combs 
Prosecuting  attorney 
Barton  County 
Lamar,  His sour i 


FILED 

// 


Dear  Mr.  Combs: 


Receipt  is  acknowledged  of  your  letter 
of  December  1,  Is42,  in  whioh  you  request  advice 
as  follows: 


'’The  Recorder  of  Deeds  of  this  county  has 
inquired  of  this  office  as  to  whether  or 
not  there  is  any  obligation  upon  the  Re- 
corders in  this  state  to  furnish,  free  of 
charge,  to  soldiers,  sailers,  and  other 
parties  in  the  armed  forces  of  the  United 
States,  certified  copies  of  marriage  li- 
censes recorded  in  this  county. 

"I  am  unable  to  find  any  provision  in  the 
Missouri  law  whioh  would  require  the  Re- 
corder to  furnish  these  certified  copies 
free  of  charge,  however,  our  Recorder 
wishes  to  be  more  than  fair  with  men  in 
the  armed  forces  and  if  this  is  required, 
or  customary,  kindly  advise  me  so  that  he 
may  comply  with  the  law  or  custom  in  this 
state  concerning  these  matters. " 


The  only  section  of  the  statutes  pertain 
ing  to  your  inquiry  is  Section  15077,  Article  VII, 
Chapter  21,  Revised  statutes  of  Missouri  of  1939, 
whioh  is  herein  set  out: 
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"Whenever  a certified  cony  or  copies  of 
any  oublic  record  in  the  state  of  Mis- 
souri are  required  to  perfect  the  claim 
of  any  soldier,  sailor  or  marine,  in  ser- 
vice or  honorably  discharged,  or  any  de- 
pendent of  such  soldier,  sailor  or  marine, 
for  a United  States  pension,  or  any  other 
claim  upon  the  government  of  the  United 
States,  they  shall,  upon  request  be  fur- 
nished by  the  custodian  of  such  records 
without  any  fee  or  compensation  therefor." 


Trusting  this  furnishes  the  information 
desired,  I am 


Very  truly  yours. 


APPROVED : 


/.  0.  JACKSON 

Assistant  Attorney-General 


ROY  McXITThICK 

Attorney-General 
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TAXATIONS  COLLECTION:  PARTIAL  PAYMENT  OF  TAXES:  Partial 
payments  of  taxes  are  held  by  the  collector  as  a trustee  and 
such  taxes  belong  to  the  tax  payer  until  the  full  amount  oi 
the  taxes  are  paid. 


January  8,  1942 


Hon.  Phil  H.  Cook 
Prosecuting  Attorney 
Lexington,  Missouri 

Lear  Mr.  Cook: 

This  is  in  reply  to  your  letter  of  recent  date, 
wherein  you  request  an  opinion  based  upon  the  following 
statement  of  facts: 

"Mr.  Lam  Smith,  during  his  incumbency  in 
office  as  count,  collector,  had  a practice 
of  permitting  people  to  make  installemnt 
payments  upon  their  taxes,  for  Instance,  a 
man  who  had  one  item  of  taxes  on  only  one 
piece  of  property  against  which  the  tax 
amounted  to  *150  would  pay  *10  to  the  collect- 
or as  an  installment  on  his  taxes.  This 
money  was  accepted  by  the  collector  and  not 
deposited  but  placed  in  a separate  envelope 
marked  in  the  name  of  the  man  who  had  made 
the  deposit  and  kept  in  the  safe  until  the 
full  amount  of  the  tax  upon  such  item  had  been 
paid  at  which  time  he  would  deposit  the  money 
in  the  regular  collector's  account  and  give 
a receipt  for  the  taxes  to  the  person  so  paid. 
At  the  time  Mr.  Smith  went  out  of  office 
there  was  a fund  amounting  to  approximately 
$<1300  representing  there  paid  deposits  and 
all  of  which  v/ere  earmarked  in  the  name  of 
the  depositors  and  the  amount  deposited  by 
each.  A contention  has  arisen  as  to  the 
proper  disposition  of  this  fund.  It  is  the 
contention  of  the  attorneys  for  Mr.  Smith 
that  there  is  no  provision  in  the  statutes 
for  the  payment  of  installments  in  taxes  un- 
less a aerecm  pays,  the  entire  tax  .on  some  one 
particular  item  JoT  property  or  unless  he  pays 

upon  an  undivided  interest  in  the  property 
under  the  provision  of  1 ection  11084,  and  it 
is  their  further  contention  that  this  money 
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is  held  in  the  nature  of  a trust  anci  should 
be  by  him  returned  to  the  indiviuuals  who 
had  so  deposited  the  same  with  him.  On  the 
other  hand,  it  is  the  contention  of  counsel 
for  the  bonasmen  that  under  the  provision 
of  Section  11084,  the  county  collector  had 
a right  to  receive  installment  payments  on 
taxes  and  that  this  money  should  eifther  be 
turned  over  to  the  incoming  collectbr  or 
should  be  accounted  for  in  a settlement  to 
the  county  court.  Of  course  no  tax  receipt 
has  or  could  be  given  these  depositors  at 
this  time  for  the  reason  that  only  install- 
ments on  the  same  have  been  made,  and  no 
particular  item  of  the  tax  has  been  designated. " 

Section  11052,  R.  S.  Uo.  1959,  provides  as  follows: 


"As  soon  as  may  be  after  the  i&x  book  of  each 
year  has  been  corrected  anu  adjusted,  and  the 
amount  of  co  unty  tax  s tated  therein  accoruii  g 
to  law,  the  county  courts  shall  cause  the 
same  to  be  delivered  to  the  proper  collector, 
who  shall  give  receipts  therefor  to  the  clerks 
of  the  county  courts  respectively;  ana  each 
collector  shall  be  charged  by  such*  clerk  with 
the  whole  amount  of  the  tax  books  so  delivered 
to  him." 

After  the  collector  has  received  tne  tax  books,  as  proviued 
in  the  foregoing  section,  his  duties  are  to  collect  the 
taxes  as  certified,  and  with  which  he  is  charged.  In  the 
case  of  State  v.  Young,  38  8.  W.  (2d)  1021,  1025,  the  court, 
in  speaking  of  the  duties  of  officers  with  respect  to 
collecting  taxes,  said: 

* * The  power  to  levy  and  collect  taxes 

is  purely  statutory,  and  has  been  confided 
to  the  legislature  and  not  tne  courts.  De  Arman 
v.  Williams,  93  Mo.  158,  163,  5 S.  W.  904;  State 
ex  rel.  v.  hy*  Co.,  87  Mo.  236;  City  of  Carondelet 
v.  Ficot,  38  Mo.  125,  150;  25  R.  C.  L.  pages  27 
to  29.  collection  of  taxes  can  only  be  made  in 
accordance  with  the  tax  books  as  actually  made 
and  furnished  to  the  collector.  * * * * " 
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Also,  in  Ltate  ex  rel.  Hamilton  v.  brown, 122  Mo. 374,  the  court 
in  discussing  tnls  same  question,  said:  (l.c.381) 

"*  After  the  tax  books  v.ere  adjusted 

and  turned  over  to  the  collector,  he  had 
but  one  duty  to  perform;  that  was  to 
collect  the  taxes  and  apply  t iem  as  In- 
dicated by  the  tax  book.  The  collector 
has  no  power  over  the  tax  books,  he  is 
not  authorized  by  any  statute  that  has 
been  brought  to  the  attention  of  this 
court,  to  alter  or  change  the  tax  books 
at  pleasure.  He  is  responsible  for  the 
taxes  as  they  appear  upon  his  books,  and 
if  they  are  changed  in  any  manner,  except 
in  pursuance  of  the  statute,  however  Just 
the  change  night  be,  it  would  afford  him 
no  protection." 

Fro"’,  those  opinions  it  can  not  be  successfully  con- 
tended that  the  collector  is  authorized  to  collect  taxes  in 
any  manner  other  than  as  certified  to  him  uni  . er  Section 
11052,  unless  the  exception  is  provided  for  by  Section  11034, 
R.  S.  Mo.  1 30,  v/hlch  is  as  follows: 

"Whenever  any  person  shall  pay  taxes 
charged  on  the  tu..  book,  the  collector 
shall  enter  such  payment  in  his  list,  and  give 
the  person  paying  the  same  a receipt,  speci- 
fying the  name  of  the  person  for  whom  paid, 
the  amount  paid,  what  year  paid  for,  and  the 
property  anc  value  thereof  on  which  the  same 
was  paid,  according  to  its  description  on 
the  collector's  list,  in  whole  or  In  part, 
as  the  case  may  be,  and  toe  collector  shall 
enter  'paid'  against  each  tract  or  lot  of 
land  when  he  collects  the  tax  thereon.  The 
collector  shall  receive  taxes  on  part  of 
any  lot,  piece  or  parcel  of  land  charged 
with  taxes:  Provided,  the  persons  pay- 
ing such  tax  shall  burnish  a particular 
specification  of  the  part,  and  if  the  tax 
on  toe  remainder  of  such  lot  and  purcel  of 
land  shall  remain  unpaid,  the  collector 
shall  enter  such  specification  In  his  re- 
turn, to  the  end  that  the  part  on  which 
the  tax  remains  unpaid  may  be  clearly  known. 

If  payment  is  made  on  an  undivided  share  of 
real  estate,  the  collector  shall  enter  on 
his  record  the  name  of  the  owner  of  such 
shore,  so  as  to  designate  upon  whose  undivi- 
ded share  the  tax  has  been  paid." 
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Hon.  Phil  H.  Cook 

' 


Prom  an  examination  of  this  section,  we  think  it 
was  the  Intention  of  the  Missouri  lawmakers  to  permit  a 
person  to  pay  taxes  on  the  portion  of  the  property  on  which 
he  desires  to  pay.  But,  we  do  not  think  that  this  section 
authorizes  a partial  payment  on  any  particular  tract  or 
tracts.  In  other  words,  this  statute  does  not  authorize 
payment  of  taxes  on  the  installment  plan. 

The  facts  which  you  have  submitted  reveal  that  the 
moneys  which  the  collector  holds,  and  which  have  been  paid 
to  him  as  partial  payments  on  taxes,  have  never  been  paid 
into  the  treasury,  but  have  been  kept  separate  and  apart 
from  the  public  tunas  and  earmarked  in  envelopes. 

The  collector  is  not  authorized  to  issue  a tax 
receipt  for  partial  payment  of  a tax,  anci  if  he  does  so, 
that  would  be  in  excess  of  Ids  statutory  authority.  If, 
under  such  clrcume tance,  the  collector  becomes  possessed  of 
moneys  paid  to  him  as  a partial  payment  of  taxes,  that 
would  be  contrary  to  the  provisions  of  the  statute,  we  then, 
think  the  collector  would  hole  such  funds  in  a capacity 
of  a trustee  ex  maleficio.  A similar  case  was  before  the 
court  in  the  case  of  Cantley  v.  Beard,  98  S.  Vi . (2d)  730, 
wherein  & bank  was  holding  county  funds  which  had  been 
deposited  in  it  as  a county  depository.  The  county  court 
and  the  bank  had  not  complied  with  the  statute  in  selecting 
tills  bank  as  the  nepoeitory.  In  speaking  of  the  capacity 
in  which  this  bank  held  this  county  money,  the  court  said 
(1.  c.  73b): 

"*  * * * That  the  Bank  of  «mett  was  not 
a legal  depository  of  the  county  at  the 
time  of  the  $12,000  deposit  is  conceded; 
therefore  the  bank  held  these  public  funds 
as  trustee  ex  maleficio  *##•*." 

Also,  in  the  case  of  In  Re  Cameron  Trust  Co.,  51  S. 

1025,  a school  district,  which  under  the  statute  was  re- 
quired to  select  a depository  every  two  years,  had  failed 
to  comply  with  the  law  with  respect  to  selecting  a deposi- 
tory and  continued  to  deposit  its  funds  with  the  trust 
company  after  the  expiration  of  the  depository  bond  contract. 
In  speaking  of  the  relationship  of  the  school  district  and 
the  trust  company,  the  court  said  (1.  c.  1027): 
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" **********  Respondent  in 
making  this  argument  has  overlooked  the 
fact  that  the  bank  in  such  a case,  when 
it  received  the  deposits  and  used  the 
funds  of  the  school  district,  knew  the 
funds  were  trust  property,  and  also  knew 
that  It  had  no 5 right  whatever  to  approp- 
riate the  mone^  or  legally  receive  the 
title  thereto.  The  bank,  as  well  as  the 
officers  of  the  school  district,  was  a 
party  to  the  wrong.  Huntsville  Trust 
Co.  v.  Noel,  supra.  Under  such  circum- 
stances the  law  does  create  the  relation 
of  trustee  and  cestui  que  trust. 

Harrison  Township  et  al.  v.  People's 
State  Bank  et  al.  (Ho.  Sup.)  46  S.  V. . 

(2d)  165;  State  ex  rel.  v.  Page  Bank, 

322  Mo.  2/,  14  S.  W.  (2d)  597,  loc.  cit. 

599  (1,2),  and  cases  cited.  The  bank  is 
a trustee  ex  maleficio  of  the  funds.  * * 
*****************  * * * 

The  trustee  ex  maleficio,  in  this  case 
the  Cameron  Trust  Company,  never  obtained 
legal  title  to  the  funds  of  the  school 
district,  and  therefore  the  general 
creditors  are  not,  as  a matter  of  law, 
entitled  thereto.  ****** 

So,  in  this  case  your  collector.  Smith,  never  ob- 
tained legal  title  as  county  collector  to  these  partial  pay- 
ments of  taxes.  Therefore,  as  a matter  of  law,  the  public 
treasury  is  not  entitled  to  the  funos,  but  they  belong  to 
the  parties  for  whom  they  were  being  held  b^  the  collector 
as  trustee  aforesaid. 


C hC LU SI ON 

Prom  the  foregoing,  it  is  the  opinion  of  this 
department  that  a collector  who  receives  partial  payments 
on  taxes  holds  such  partial  payments  as  a trustee  ex  maleficio 
for  the  tax-payers  and  such  moneys  do  not  belong:  in  the  public 
treasury. 

Respectfully  submitted. 


TYRE  V,1.  BURTON 

APPROVED*  Assistant  Attorney  General 


VANE  C.  TPURLO 

(Acting)  Attorney  General 
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. ^thui.  Regulation  made  by  Board  of  Curators  of  University  of 
l£iALTH'  Missouri!  requiring  ail  students  to  suV/t  t*  vac  nation 

to  prevent  sniallpox  and  tnsir  ± al  1 if 8 sc  to  do  consti- 
tuting grounds  for  exclusion  from  tne  Universe  l.,  . is  a 
reasonable  regulation  anu  can  oe  made  and  enforced  by 
sucii  Board  of  curators  ■ 


Anrll  21.  1942 


iir.  Leslie  Cowan 
Secretary 

University  of  Missouri 
Columbia,  Missouri 


Dear  Sir: 


Your  letter  of  April  13,  1942,  requesting  an 
opinion  has  been  referred  to  me.  The  opinion  request  is 
as  follows: 


"The  Curators  of  the  University  of 
Missouri  desire  to  have  your  opinion 
on  the  validity  of  its  regulation  re- 
garding vaccination  against  smallpox 
which  regulation  reads  as  follows: 

" ' Beginning  with  the  fall  of  1911 
compulsory  vaccination,  under 
proper  regulation,  be  required  of 
all  students  of  the  University  as 
recommended  by  the  University 
faculty. 

"'It  is  ordered  that  students  who 
fail  to  comply  with  the  regulation 
regarding  vaccination  snail  be 
required  to  withdraw  from  the  Uni- 
versity. The  director  of  the 
Student  health  Service  shall  ad- 
minister this  provision.' 

"From  time  to  time  some  protest  has 
been  made  by  students  who  believe  that 
the  enforcement  of  this  rule  infringes 
their  personal  liberty  and  denies  their 
absolute  right  to  attend  the  University.' 
Howevar,  our  medical  aavisors  have  re- 
ported (1)  that  the  only  certain  method 
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of  controlling  and  preventing  small- 
pox in  a given  community  1~  by  uni- 
versal vaccination  before  a aiy  epidemic 
breaks  oat  or  is  threatened;  (2)  that 
if  vaccination  is  delayed  until  an 
epidemic,  or  oven  individual  cases, 
creaks  out  in  the  co  mnunity  , there  is 
a strong  probability  of  the  first  out- 
oreak  occurrla  among  University  stuaents, 
who  by  reason  of  their  congregation  in 
rooming  houses,  dormitories,  anu  class- 
rooms, are  particularly  susceptible  to 
the  transmission  of  contagious  diseases; 

(3)  that  there  is  no  sucstantlal  dispute 
among  medical  authorities  on  this  question 
and  public  health  records  throughout  the 
civilized  world  maintain  their  recommenda- 
tion. It  oelng  the  desire  of  the  :oard 
of  Curators  to  preserve  their  regulation, 
tne  opinion  of  the  University  Attorney 
was  asked  on  the  question  of  their  power 
to  enact  and  enforce  it. 

"It  has  been  his  opinion,  based  upon  the 
decision  of  in  re  debenack,  62  ko.  App.  8, 
and  State  vs.  Cole,  220  Missouri  697,  119 
3.  W.  424,  that  the  above  regulation  was 
not  an  abuse  of  the  discretion  vested  in 
the  Board  of  Curators  by  the  Constitution 
of  ...lssouri  (Article  II,  Section  b)  and 
the  statutes  of  the  State  (devised  Stat- 
utes of  Missouri,  1939,  Section  10782) 
and  that  it  could  be  enforced  against  a 
student  protesting  on  grounds  of  personal 
religion  -ven  though  no  epidemic  was 
tnreatening  in  the  immediate  vicinity.  He 
has  pointed  out  that  while  ectlon  10341 
of  tne  devised  Statutes,  1939,  probaoly 
does  not  apply  to  the  University  of  missouri, 
ooth  of  the  above  cases  were  expressly  de- 
cided upon  the  general  powers  of  the  school 
board  in  question,  and  "the  latter  case 
particularly  rejected  the  argument  that 
the  power  granted  by  Section  10341  in  regard 
to  excluding  students  in  public  schools 
suffering  from  co  miunlcable  diseases  was 
exclusive.  ’ hile  Section  10814  in  turn 
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authorizes  the  admission  of  all  youths 
resident  of  the  State  of  Liseouri,  that 
Section  has  been  interpreted  as  a 
'tuition'  provision  only  (State  ex  rel. 
Gaines  vs.  Canada,  342  Missouri  121,  113 
S.  W.  (2nd)  783).  Moreover,  the  Missouri 
Constitution  granted  the  right  to  free 
education  oetweon  the  ages  of  six  and 
twenty  to  the  students  before  the  courts 
in  the  two  cases  cited  above.  The  Cura- 
tors were  advised  that  while  the  Cole 
case,  supra,  was  concerned  only  with  a 
situation  where  an  actual  epidemic  of 
s aallpox  was  in  progress  ana  the  opinion 
expro-sl^  confined  itself  to  the  facts 
oefore  tne  court,  it  is  unquestionable 
authority  for  the  proposition  that  in- 
dividual religious  convictions  or  per- 
sonal reliefs  in  matters  of  health,  no 
matter  how  sincere,  cannot  be  allowed  to 
provent  the  exercise  of  the  discretion 
granted  the  'governing*  ooay  of  the  school 
when  the  latter  is  supported  by  generally 
accepted  medical  opinion,  l urthermore, 
tne  reasoning  in  tne  case,  finding  that 
vaccination  of  healtny  persons  may  oe 
required  to  prevent  tne  spread  of  disease, 
as  '.veil  as  tne  exclusion  of  a person 
actually  suffering  from  it,  is  directly 
applicable  to  a rule  designed  to  prevent 
contagion  from  ever  starting.  It  was 
asserted  that  the  only  issue  was  the 
reasonableness  of  the  regulation,  not  the 
£ ^rlorl  wisdom  of  it,  and  the  Court  took 
judicial  notice  of  the  effectiveness  of 
vaccination  in  controlling  the  ravages  of 
the  disease. 

"Acting  upon  this  medical  and  legal  advice 
the  Curators  have  consistently  preserved 
and  enforced  the  rule  in  question.  Within 
the  past  year,  however,  several  students 
embracing  the  Christian  Science  faith  have 
so  earnestly  sought  an  exception  in  their 
cases,  which  the  Board  was  unwilling  to 
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,no ifp. f anu  nave  so  v ene/uentlj  asserted, 
their  alleged  constitutional  rights 
that  the  Board  of  Curators  desires  your 
opinion  on  the  matter." 

Regarding  the  Eoard  of  Curators  of  the  University 
of  Missouri,  v.e  find  a constitutional  provision  which  is 
Article  XI,  Section  5,  of  the  Constitution  of  Missouri.  There 
is  also  a statutory  provision  regarding  the  oard  of  Curators. 

Article  XI,  Section  5,  of  the  Constitution  of 
Missouri,  reads  as  follows* 

"State  University-  curators .--The 
General  Assembly  shall,  whenever 
the  public  school  fond  will  permit 
ana  the  actual  necessity  of  the  same 
may  require,  aid  and  maintain  the 
State  University,  now  established,  with 
Its  present  departments.  The  :overn- 
ient  of  the  State  University  shall  be 
vjs ted  in  a 3oard  of  Curators  to  con- 
sist of  nine  members,  to  be  appointed 
by  the  Governor,  by  and  with  the  advice 
and  consent  of  the  _enate." 

Section  10782,  ii.  S.  do.  1939,  is  as  follows: 

"University  Established. — A university 
is  hereby  Instituted  in  t his  State,  the 
government  whereof  shall  be  vested  in 
a board  of  curators." 

In  both  of  the  foregoing  provisions  the  word  "govern- 
ment" is  present,  so  It  will  probably  be  best  to  determine  - 
what  this  word  means  in  provisions  of  this  kind. 

In  the  esse  of  State  ex  rel.  ilelmbergar  v.  Board 
of  v-urator3  of  University  of  Missouri,  188  S.  7..  128,  268  Mo. 
598,  the  Supreme  Court  held  that  the  word  "government"  used 
In  the  constitutional  provision  above  meant  "guioance,  di- 
rection, regulation,  management  and  control." 

Also  with  reference  to  the  terms  "government"  with 
reference  to  a University,  the  following  is  round  in  "eat  v. 
Boax-d  of  Trustees  of  ,>.laml  University  and  .-laml  Normal  school. 
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181  N.  144,  1.  c.  148,  41  Chlo  App.  567:  The  term 
ir^overnmentTr”ln  act  vesting  government  of  University  In 
trustees  neld  to  Include  administrative  rules  and  regula- 
tions affecting  scholastic  procedure  as  well  as  disciplinary 
measures . 


, abater  * s standard  Dictionary  defines  "government” 
as,  "control,  direction  or  restraint  exercised  over  men  in 
communities ; "moral,  mental  or  physical  control." 

Century  Dictionary  and  Cyclopedia:  "Guidance; 
air act ion;  regulation;  management;  control;  as  the  government 
of  one’s  conduct." 

y.ebs ter ♦ s New  International  Dictionary:  "Act  or 
fact  of  governing;  exercise  of  authority  in  regulating  the 
action  of  something;  control;  direction;  rule;  regulation; 
specifically  the  directions  of  the  affairs  of  State;  the 
ruling  ana  administration  of  a political  body." 

From  these  definitions  of  the  term  "government" 

It  would  appear  that  the  Board  cf  Curators  has  the  guidance, 
direction,  regulation,  management  and  control  of  the  affairs 
of  the  University  of  Missouri. 

Also,  unaer  Section  10807,  R.  S»  Mo.  1939,  is  the 
following:  "By - laws , —The  curators  shall  have  power  to  make 

such  by-laws  or  ox*d inane es , rules  and  regulations  as  they 
may  judge  most  expedient  for  the  accomplishment  of  the  trust 
reposed  in  them,  * * 

There  hav3  been  no  decisions  with  reference  to 
mattars  of  the  xina  involved  in  this  case  and  wherein  the 
University  of  wit  souri  was  directly  interested.  There  have 
been  two  decisions  involving  the  vaccination  of  students 
involving  the  "Puolic  schools"  of  the  State.  The  fuolic 
Schools  of  the  State  have  at  the  head  of  each  district  or 
division  a Board  of  Directors  who,  like  the  Board  of  Curators 
of  the  University  have  the  "government  and  control"  of  their 
particular  districts.  So,  the  Boara  of  Curators  are  in  the 
same  position,  as  the  Board  of  Directors  of  the  cases  which 
we  will  now  cite.  Consequently,  if  the  Boards  of  Directors 
In  these  cases  had  the  right  to  make  and  enforce  rules  regard- 
ing vaccination,  the  Board  of  Curators  would  also  have  such 
right,  as  the  corresponding  governing  body  over  the  Univei’slty 
of  Missouri. 
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The  first  case  in  which  the  vaccination  of  pupils 
was  questioned  was  Jta  £e  Rebenack,  62  Mo.  App.  8.  The  facts 
were  as  follows:  two  cnildren  were  excluded  from  the  St, 
Louis  schools  due  to  the  fact  they  were  not  vaccinated  and 
their  father  would  not  have  them  vaccinated.  When  they  were 
not  permitted  to  continue  school  the  father  asked  the  court 
to  issue  a writ  of  manaamus  to  force  the  Board  of  Directors 
to  aamit  his  two  children.  At  the  time  there  did  not  appear 
to  be  an  epidemic.  Writ  was  denied. 

The  other  case  in  which  this  question  arose  was 
State  ex  rol.yjjole , 220  Do ♦ 697,  119  S . W . 424.  Relator  in 
this  case  was  a resident  of  Sedalia  and  the  father  of  two 
children  who  had  been  excluded  from  th . public  schools  of 
that  city  due  to  the  fact  that  they  had  not  been  vaccinated 
against  smallpox.  Relator  asked  for  a writ  of  mandamus  to 
force  the  School  Directors  to  admit  his  children  in  school. 

It  seemed  that  smallpox  had  been  prsvalent  in  Sedalia  for 
eight  years.  Writ  denied.  The  Court  held  in  this  case  that 
v.here  there  is  a " threatened  epidemic the  school  board  has 
a right  to  pass  rules  and  regulations  regarding  vaccination 
and  has  the  power  to  enforce  them.  The  Court  said  that  it 
would  not  go  beyond  the  facts  in  question  which  showed  that 
there  was  a threatened  epidemic. 

However,  in  the  Rehanack  case,  supra,  the  Court 
did  not  confine  Itself  to  cases  where  there  was  a "threatened 
epidemic"  but  held,  "It  result?  from  the  foregoing  that  we 
are  not  warranted  in  declaring  the  rule  of  the  St.  Louis 
School  Board  unreasonable  and  hence  must  deny  the  writ  of 
mandamus • " 

It  has  also  been  held  in  this  State  in  state  ax 
rel.  v.  Cape  dlrardeau  School  district.  237  Mo.  64(5,  14T5.W. 
_640,  that:  "A  ooard  of  education  whose  duty  it  is  to  main- 
tain  froo  public  schools , has  power  to  make  reasonable 
regulations  to  guard  the  health  of  the  pupils  therein." 

At  56  C.  J.  818,  Section  1003,  the  following  is 

found: 

"Sec.  1003  (b)  In  Absence  of  Specific 
Sta tutor;)  requirement  — - A mere  general 
power  vested  In  administrative  authori- 
ties to  make  such  rules  and  regulations 
as  they  may  deem  necessary  to  the  preser- 
vation of  the  public  health,  or  to  take 
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such  measures  as  In  their  judgment 
may  oe  necessary  for  the  protection 
of  the  people  from  dangarous  diseases, 
uoes  not.  It  has  been  held  In  the 
absence  of  the  existence  or  present 
menace  of  such  disease,  justify  a 
regulation  forbidding  children  to  be  en- 
rolled In  the  public  schools  without  a 
certificate  of  vaccination,  but  it  has 
been  held  to  the  contrary  that  the  power 
of  the  school  authorities  to  exclude  un- 
vaccinated children  from  the  public  schools 
is  Implied  from  a general  grant  to  make 
all  proper  rules,  oz’dinances  and  statutes 
for  the  government  and  management  of  the 
schools ." 

As  can  be  seen  from  the  above,  this  question  has 
been  passed  on  in  two  different  ways  in  this  country  but  the 
cases  cited  from  this  State  are  the  cases  cited  supra.  The 
henenack  case  would  allow  a rule  requiring  vaccination  re- 
gardless of  an  epidemic.  The  Cole  case  would  allow  such  a 
rule  in  case  of  a threatened  epidemic  but  does  not  pass  on 
whether  or  not  in  the  absence  of  a threatened  epidemic,  a 
rule  of  this  kind  would  be  reasonable.  T,'e  do  not  think 
that  the  Cole  case  overrules  the  Rebenack  case. 

Again  citing  56  C.  J.  817,  under  footnote  76,  the 
following  is  found,  taken  from  the  case  of  Viemelster  v. 
White,  179  N.  Y.  255,  72  N.  E.  97,  103  AmSR  859,  70  L.  R.  A. 
796: 


" 'The  rignt  to  attend  the  public  schools 
of  the  state  is  necessarily  subject  to 
some  restrictions  and  limitations  in  the 
interest  of  the  public  health.  A child 
afflicted  with  leprosy,  smallpox,  scarlet 
fever,  or  any  other  disease  which  is  both 
dangerous  and  contagious,  may  be  lawfully 
excluded  from  attendance  ^o  long  as  the 
danger  of  contagion  continues.  Public 
health,  as  well  as  the  interest  of  the 
school,  requires  this,  as  otherwise  the 
school  might  be  broken  up  and  a pestilence 
spread  abroad  in  the  community . So  a child 
recently  exposed  to  sucn  a disease  may  be 
denial  the  privilege  of  our  schools  until 
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all  danger  snail  have  passed*  L-mallpox 
is  known  of  all  to  toe  a dangerous  and  con- 
tagious disease.  If  vaccination  strongly 
tends  to  prevent  tae  transmission  or 
spread  of  this  disease,  it  logically  fol- 
lows that  children  .nay  toe  refused  admission 
to  tne  public  schools  until  they  have  been 
vaccinated.  The  appellant  claims  that 
vaccination  doss  not  tend  to  prevent  small- 
pox but  t3ndc  to  bring  about  other  diseases, 
and  tnat  it  does  much  harm,  with  no  good. 

It  must  be  concedeu  that  some  layman  both 
learned  anu  unlearned,  and  some  physicians 
of  great  skill  and  repute,  do  not  believe 
that  vaccination  is  a preventive  of  small- 
pox. The  co.  anon  oelief,  however,  is  that 
it  nas  a decided  tendency  to  prevent  the 
spread  of  this  fearful  disease  and  to  render 
it  less  dangerous  to  those  who  contract  it. 

’ hile  not  accepted  toy  all,  it  is  accepted  by 
the  mass  of  the  people,  as  well  as  by  most 
members  of  the  medical  profession.  It  has 
been  general  in  our  state  and  in  most  civ- 
ilized nations  for  generations.  It  Is 
generally  accepted  in  theory  and  generally 
applied  in  practice,  both  by  the  voluntary 
» action  of  the  people  and  in  obedience  to  the 

command  of  the  law.  Nearly  every  state  of 
the  Union  hns  statutes  to  encourage  or  di- 
rectly or  indirectly  to  require  vaccination, 
and  this  is  true  of  most  nations  of  Europe, 

It  is  required  in  nearly  all  the  armies  and 
navies  of  the  world.  Vaccination  has  been 
compulsory  in  England  ince  18G4,  and  the 
last  act  upon  the  subject,  passed  in  1898, 
requires  evsry  child  born  in  jagland  to  be 
vaccinated  within  six  months  of  its  birth. 

It  became  compulsory  in  Bavaria  in  1807;  Den- 
mark, 1810;  Sweden,  1314;  T.'urtemberg,  Hesse 
and  other  German  states,  1818;  Prussia  1355; 
Hu  iania,  1874;  Hungary,  1376;  and  Servia, 
1881.  It  is  aidod,  encouraged,  and  to  some 
extent  compelled,  in  the  other  ^.uropean 
nations  ...  It  is  compulsory  in  but  few 
states  and  cities  in  this  country,  but  it 
is  countenanced  or  promoted  in  substantially 
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all,  and  statutos  requiring  children 
to  be  vaccinated  In  ord3r  to  attend 
the  public  schools  have  generally  been 
sustained  by  the  courts.' " 

The  case  cited  above  was  passed  on  in  1904  and  it 
is  the  common  knowledge  or  belief  of  the  people  generally 
that  vaccination  for  smallpox  is  a preventative  against  such 
uisease.  This  belief  becomes  stronger  with  each  passing  year. 

A rule  of  this  kind  operates  impartially  on  all  students  and 
is  not  only  for  the  protection  of  each  individual  student 
but  is  for  the  protection  of  all  of  the  people  of  the  State 
of  Missouri.  As  stated  in  your  letter,  there  seems  to  be  no 
substantial  dispute  among  medical  authorities  on  this  question. 

Furthermore,  at  the  present  time,  the  means  of 
travel  and  communication  have  been  greatly  speeded  up  from 
those  at  the  time  of  the  Vlemelster , Cole  and  deoenack  cases, 
diseases  can  be  communicat. d much  faaier  in  this  day  and  age 
and  if  vaccination  is  not  enforced,  an  institution  such  as 
the  University  of  Missouri  would  be  a fertile  field  for  the 
ravages  of  disease  due,  as  you  stated  in  your  letter,  to  the 
crowded  condition  of  the  dormitories  and  classrooms.  There- 
fore, it  is  only  reasonable  to  believe  that  if  the  courts 
looked  upon  regulations  of  this  kind  as  favorably  as  they 
did  some  thirty  years  ago,  that  if  such  matters  were  to  c ome 
before  them  now,  with  the  increased  favorable  knowledge  of 
the  people  and  the  speed  with  which  contagious  diseases  can 
be  communicated,  they  would  favor  the  passing  and  setting  up 
of  rules  of  this  kind. 

Now  as  to  a question  of  the  violation  of  Article  II, 
Section  5,  of  the  Constitution  of  Missouri,  which  said  section 
reads  as  follows: 

"That  ail  men  have  a natural  and  in- 
oefeasiole  right  to  worship  Almighty 
God  according  to  the  dictates  of  their 
ov.n  conscience;  that  no  person  can,  on 
account  of  his  religious  opinions,  be 
rendered  ineligible  to  any  office  of 
trust  or  profit  under  this  State,  nor 
be  disqualified  from  testifying,  or  from 
serving  as  a Juror;  that  no  human  author- 
ity can  control  or  interfere  with  the 
r lghts  of  conscience ; that  no  parson  ought* 
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by  any  law,  to  oe  molested  in  his 
person  or  estate,  on  account  of  his 
religious  persuasion  or  profession;  but 
the  liberty  of  conscience  hereby  secured 
shalx  not  be  £o  construed  as  to  excuse 
acts  juL  licentiousness.  Ik  .ivl§WJ 
-practices  inconsistent  with  the  good 
order,  peace  or  safety  of  this  State,  or 
with  the  rights  of  others ." 

It  might  be  said  by  the  students  in  question  that 
that  part  of  the  constitutional  section  cited  above  which  says, 
" that  no  human  authority  can  control  or  Interfere  with  the 
rights  of  conscience ,w  would  prevent  a rule  of  this  kind  oeing 
passed  by  the  Board  of  curators,  since  it  might  interfere 
with  the  "rights  of  conscience"  of  such  students.  However, 
further  along  in  salu  section  also  wili  be  found  the  following, 
"but  the  liberty  of  conscience  hereby  scoured . shall  not  be  so 
constru  d as  _to  excuse  acts  of  licentiousness . nor  to  justify 
practices  Inconsistent  wltn  Tno  good  order,  peace  or  safety 
of  this  ijitabe  or  with  tHe*  thors . " 

Students  professing  the  Christian  Science  faith 
may  fuel  that  some  of  the  rights  guaranteed  by  the  Constitu- 
tion above  are  being  violated  by  the  regulations  requiring  all 
students  of  the  University  to  be  vaccinated  before  entering 
school,  nowever,  if  the  latter  quotation  cited  above  is  con- 
sidered, it  can  be  seen  that  if  a rule  of  this  kind  could  not 
be  enforced,  those  exempted  might  endanger  the  safety  and 
rights  of  a majority  of  the  students  attending  the  University. 

The  number  of  students  complaining  about  this 
regulation,  is  undoubtedly  a small  minority  and  the  follow- 
ing excerpt  taxon  from  the  case  of  State  ex  rel.  Freeman  v. 
Zimmer  .an,  86  Minn.,  1.  c.  358,  seems  to  be  the  logical  view: 

"The  welfare  of  the  many  is  superior 
to  that  of  a few,  and  as  the  regulations 
compelling  vaccination  are  intended  and 
enforced  solely  for  the  public  good,  the 
rights  conferred  thereby  are  primary  and 
superior  to  the  rights  of  any  pupil  to 
attend  the  public  schools," 
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It  is,  therefore,  tne  co.  elusion  of  this  depart- 
ment that  tne  regulation  compelling  students  to  be  vaccinated 
against  amaulpox  oefore  entering  the  Aiissouri  University  and 
their  failure  to  obej  such  regulation  constituting  grounds 
for  exclusion  therefrom,  is  a reasonable  regulation  and  one 
which  the  Constitution  of  Missouri  and  the  statutes  have 
given  tne  Board  of  Curators  of  Missouri  University  the  power 
to  make  and  enforce. 


haspectfully  s 


submit 


ted. 


ssistant  Attorney-General 


APPKOVhLi 


nOY  iicKITirtlCK 
Attorney-General 
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SPECIAL  ACAD  DISTRICTS: 


Laj  contribute  to  construction  of  road 
v.'ithin  15  miles  of  the  district  limits 
regardless  of  county  lines.  County  courts 
may  not  contribute  to  construction  of 
roads  outside  of  its  own  limits. 


August  25,  1942. 


«norable  Phil  H.  Cook 
Prosocutln*  Attorney 
Lafayette  County 
Lexington*  Missouri 


Dear  Sir: 


The  .ttomey-Goneral  wishes  to  acioaowledge 
receipt  of  your  letter  of  Au  ast  20th  in  wuich  you  request 
an  opinion  from  this  Department.  Your  letter,  omitting 
caption  and  signature,  i3  as  follows: 

"Will  you  please  give  ue  an  opinion 
on  the  followin',  statoment  of  facts. 

"The  County  Court  of  Lafayette  County 
anc  a special  road  district  organised 
under  the  provisions  of  Article  10  of 
Chapter  46  of  the  1j39  revised  Statutes 
of  hi sa our i , desire  to  make  contribu- 
tions for  graveling  tliree  miles  of  road 
located  in  Johnson  County,  Missouri, 
which  is  an  adjoinin  county,  The  said 
three  miles  of  roan  is  a prolongation 
of  an  improves  ixighv.aj  in  the  said 
special  roa<-  district,  but  tho  said 
three  olios  of  road  is  outside  the  said 
special  road  district  and  outside  of 
Lafayette  county,  ^oes  either  the 
special  roau  district  or  the  ^ounty 
Court  of  Lafayette  County  have  the 
right  to  .take  contributions  for  Ravel- 
ing of  such  a road?" 

There  are  two  questions  to  be  considered  under  your 
inquiry.  First,  does  Lafayette  County  have  the  right  to 
contrioute  to  tho  Improvement  contemplated  under  your  lettor? 
Second,  does  the  special  roam  district  have  such  right? 
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Answering  your  first  problem  we  will  cite  you 
to  Article  VI,  doctio.i  36  of  tme  Constitution  of  Missouri, 
which  roads  as  follows: 

"In  oac.i  count*  there  siiali  be  a 
count j court,  which  shall  oe  a court 
of  rscoru,  air.,  shall  liave  Juris- 
diction to  transact  all  county  and 
sucn  other  ousinoss  as  u ty  be  pre- 
scriood  by  lav;,  -ha  court  shall 
coxioiat  of  one  or  more  juntos,  not 
exceeding  three,  of  mom  the  probate 
judge  4jay  oe  one,  a3  may  oo  provided 
by  law*11 

As  can  be  seen  from  reading  the  above  provision 
the  county  court  "snail  have  Jurisdiction  to  transact  all 
county  sxiu  such  other  easiness  as  aay  be  proscribed  by  law," 
This  undoubtedl*  means  tuat  tme  county  court  may  transact 
such  business  of  the  county  as  the  statutes  of  Missouri 
give  it  the  right  to  do.  In  view  of  this  provision  t/j  will 
calx  to  you r attention  the  maxi  of  law  which  says,  "express 
inclusion  is  implied  exclusion."  In  other  woras,  union e 
the  right  to  contribute  to  the  improvement  of  a road  in 
another  county  is  ;ivon  to  the  county  court  of  ^afr.yette 
County  or,  statute,  even  though  such  improvement  is  to  be  made 
on  a roar  which  Is  a prolon  ation  of  a roac.  in  h&fayette 
County,  said  county  court  cannot  contribute  to  the  improve- 
ment of  such  road,  consequently , v e have  searched  the 
statutes  for  a provision  which  ri  11  give  a county  court  the 
right  so  to  do,  but  v.o  are  unable  to  locate  any  such  provision. 

Therefore , ' • * s the  opinion  of  this  department  that 
the  county  court  j-ai alette  County,  not  having  such  inherent 
pov/er,  cannot  contribute  in  anj  manner  to  the  improvement  of 
a road  in  an  adjoining  county. 


In  answering  you r second  question,  relative  to  the 
special  road  ui3trict,  we  will  cite  you  Section  8685,  l*  • 
Mo*  1939,  which  proscribes  as  follows: 

"Said  boards  may  repair,  grade,  gravel, 
macadamize,  pave  or  otherwise  improve 
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to  tho  distance  of  15  miles  from  any 
line  of  sucn  special  roaa  district  any 
highway  outside  of  such  district  if 
tho  same  be  a prolongation  of  an  improved 
street  or  highway  in  said  district  and 
if  liberal  contributions  toward  such 
improvements  be  made  in  money,  material 
or  labor  by  the  inhabitants  interested 
in  such  improvements  or  the  county  court 
or  any  special  road  district  organized 
under  the  laws  of  this  state,  or  the  state 
highway  board,  or  the  United  States  govern- 
ment, or  by  any  one  or  more  of  the  fore- 
going, Or  in  lieu  of  doing  such  work  in 
the  improvement  of  such  roans  such  boards 
jij , under  the  same  conditions  as  would 
authorize  them  to  do  such  construction  work 
under  this  section,  contribute  toward  the 
repair,  grad. in  , graveling,  , macadamising, 
paving  or  otherwise  inprovin  any  such 
highway  such  an  amount  as  the  said  board 
of  commissioners  may  determine,  providing 
the  other  contributions  from  any  one  or 
more  of  the  sources  herein  mentioned  are 
liberal  contributions  toward  such  improve- 
ments and  together  with  the  contribution 
of  such  board  will  be  sufficient  to  make 
and  complete  such  Improvement;  and  pro- 
vluQu , also,  that  sue  . work  shalTtoJ  one 
under  plans  ana  specifications  and  esti- 
mate of  cost  preparod  by  some  competent 
engineer  and  approved  by  such  board  t>f 
commies loners  and  such  contribution  of  such 
board  shall  be  paid  from  time  to  tl  ..t  only 
as  the  work  Is  done  or  tho  Improvement  con- 
structed in  compliance  v.iti  said  plans  and 
specif icatic. is  and  on  certificate  of  3ono 
competent  engineer  designated  by  such  ooard 
of  co  . .lasl oners  and  the  payments  on  the 
work  completed  shall  be  in  the  same  pro- 
portion as  tho  total  contribution  of  said 
board  beai*s  to  the  estimated  cost  of  the 
entire  job,  and  said  certificate  of  the 
engine  or  sliall  show  the  work  completed  and 
the  proportional  amount  of  contribution 
to  oe  paid  thereon," 
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This  provision  sae:.io  to  be  plain  and  unambiguous. 

As  can  be  aeon,  a special  road  district  nay  contribute  to  the 
improvement  of  a road  up  to  -fifteen  miles  from  the  district 
lines  where , "lib-r.  . tions  to  ard  such  improvements 

bo  made  in  money,  material  or  _abor  by  the  inhabitants  in- 
terested in  such  improvements  or  the  county  court  or  any 
special  road  district  organized  under  one  laws  o£  this  state, 
or  tue  stato  Highway  board,  or  the  United  States  government, 
or  by  any  one  or  more  of  the  foregoing."  This  statute  not 
only  provides  that  contrloutions  may  bo  made  by  the  special 
roau  districts  but  further  contains  the  prevision  that  such 
district  may  do  the  actual  work  itself  provided  contributions 
are  made  by  some  of  the  other  agencies  mentioned  in  the  afore- 
said lection  6535. 

In  speaking  of  c matri but ions , the  aforesaid  statute 
refers  to  those  made  by  "the  county  court*"  e think  that 
when  tne  Legislature  passed  this  provision  that  they  had  in 
mind  the  fact  that  one  county  court  could  not  contribute  to 
the  improvement  of  a roau.  in  an  adjoining  county.  Therefore, 
in  apeakin^  of  "tne  county  court,"  it  is  our  opinion  that  it 
refers  to  the  county  court  of  the  county  wherein  the  improve- 
ment is  to  taice  place.  Following  this  line  of  reasoning,  if 
the  County  court  of  Jomnson  County  mantes  "liberal"  contribution 
to  the  improvement,  the  special  road  district  has  the  right 
under  this  statute  to  cither  contribute  to  such  underteking  or 
to  make  the  actual  improvements  itself.  In  other  words,  as  far 
as  the  county  lines  are  concerned,  we  do  not  think  that  they 
have  any  of.  oct  on  such  special  road  district.  V.ith  respect 
to  our  present  question,  our  stand  is  further  strengthened  by 
the  fact  that  this  statute  permits  this  course  of  action  if 
lioeral  contributions  are  made  by  any  other  "special  rood 
districts  organized  under  tne  laws  of  this  Ltato."  It  will  be 
noticed  that  this  does  not  say  that  such  roau  district  must 
be  In  the  aamo  county. 

This  section  also  contains  a proviso  that  such 
improvemento  shall  be  made  in  certain  manner,  with  respect 
to  plans  and  specifications,  nowover,  for  the  purposes  of 
your  query,  we  will  presume  that  such  requirements  have  boon 

met. 
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Conclusion 


Therefore,  it  is  the  opinion  of  this  department 
that  (1)  tiie  County  Court  of  nafayotte  County  cannot  con- 
triouto  in  money,  material  or  laoor  to  Improvements  on  roads 
in  Joiuison  County,  where  such  roads  are  a prolongation  of 
roads  in  Lafayette  County;  (2)  also  that  Cection  8685,  R.  S. 
Mo.  1959,  empowers  special  road  districts  in  this  State  to 
improve  or  contribute  to  the  improvements  of  roads  not  more 
than  fifteen  miles  from  the  limits  of  such  road  districts, 
where  liberal  contributions  have  been  made  by  other  agencies 
mentioned  in  such  provision,  notwithstanding  the  fact  that 
such  contemplated  improvements  are  not  situate  in  the  same 
county  as  such  special  road  district. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


uQY  . cklTiiiICK 
Attorney -General 
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Con  nervation  Commission  authorised 
to  furn'sh  surety  bonds  to  rover 
distribution  a^e-ts  in  the  sale  o^ 
and  fishing  nermits. 


Decemoer  16,  l9?2 


J 

Conservation  Commission 
Jefferson  City 
Missouri 

Attention:  Mr.  T.  T.Bode,  Director 
Gentlemen : 


1 


This  will  acknowledge  receipt  of  your  request,  under 
date  of  December*  11,  as  to  the  legality  of  the  Conservation 
Commission  of  the  3tate  of  ? is  sour i,  taking  out  a surety  bond 
on  the  county  clerks  In  this  state  as  distributing  a ents  for 
the  commission  in  the  sale  of  hunting  and  fishing  permits?  and, 
the  commission  raying  premiums  on  sa^e. 

Section  16,  Article  XIV  of  the  Missouri  Constitution 
creates  a Conservation  Com^Iss'on  of  the  State  of  Missouri.  T^is 
section  reads  ns  follows: 

"The  control,  management,  restoration,  conser- 
vation and  regulation  of  the  oird,  fish,  game, 
forestry  and  all  wild  life  resources  of  the 
State,  Including  hatcheries,  sanctuaries,  refuges, 
reservations  and  all  other  property  now  owned 
or  used  for  sold  nurooses  or  hereafter  acquired 
for  said  purposes  and  tho  acquisition  and  establish- 
ment of  the  same,  and  the  administration  of  the 
larva  now  or  hereafter  nertainlng  thereto,  shall 
bo  vested  In  a commission  to  be  known  as  the  Con- 
servation Com  lssion,  to  consist  of  four  members  to 
be  appointed  y the  Governor,  not  ^ore  than  two 
of  whom,  shall  je  mem  vers  of  the  same  oolltical 
party.  The  commissioners  shall  have  ’knowledge 
of  end  interest  in  wild  life  conservation.  Vacan- 
cies shell  be  filled  oy  appointment  by  the  Gov- 
ernor for  the  unemir cd  ter™  within  thirty  days 
from  the  date  of  such  vacancy:  on  failure  of  the 
Governor  to  fill  the  vacancy  within  thirty  days, 
hhe  remaining  commissioners  shall  fill  the  vacan- 
cy for  the  unexoired  term.  The  first  members  of 
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said  cornel  salon  shall  be  appointed  for  terms, 
as  follows:  one  for  a term  of  two  years, 
or  until  Ms  or  her  successor  Is  appointed  and 
qualified;  two  for  terms  of  four  years,  or  until 
their  respective  successors  are  aprointed  and 
qualified;  one  for  a torm  of  six  years,  or 
until  Ms  or  her  successor  Is  appointed  and 
qualified.  Upon  the  expiration  of  each  of  the 
foregoing  terms  of  said  commissioners,  a suc- 
cessor shall  oe  appointed  by  the  Covernor  for 
a term  of  s’x  years,  or  vintll  Ms  or  her  suc- 
cessor Is  appointed  and  qualified,  which  term  of 
six  years  shall  thereafter  be  the  length  of 
term  of  eac’  memoer  of  said  Commission.  The 
menbers  of  said  Commission  shall  receive  no 
salary  or  other  compensat'on  for  the.lr  services 
as  such.  The  Tembers  of  the  Commission  shall 
receive  their  necessary  traveling  and  other  ex- 
penses incurred  while  actually  engaged  In  the 
discharge  of  their  official  duties.  Said  Com- 
mission shall  have  the  mower  to  ecquire  by  nur- 
chaae,  gift,  eminent  domain,  or  otherwise,  all 
property  necessary,  useful  or  convenient  -for  the 
use  of  the  ''omnl  salon,  or  the  exercise  of  any  of 
its  powers  hereunder,  and  in  the  event  the  right 
of  eminent  domain  is  exercised,  it  shall  be  ex- 
ercised in  the  same  manner  ns  now  or  hereafter 
provided  for  the  exercise  of  emindnt  domain  by 
the  State  T lghway  Commission.  A Director  of 
Conservation  shall  be  appointed  by  the  Commission 
and  such  director  shall,  with  the  approval  of  the 
Commission,  appoint  such  assistants  and  other  em- 
ployees as  the  Corr  isslon  may  deem  necessary.  ihe 
Commission  shall  determine  the  qxiallflcatlons  of 
the  director,  all  assistants  and  employees  and 
shall  fix  all  salaries,  except  that  no  commissioner 
shall  oe  eligible  for  such  appointment  or  em- 
ployment. The  fees,  onios,  or  funds  arising 
from  the  operation  and  transactions  of  said  Com- 
mission and  from  the  application  and  the  adminis- 
tration of  the  laws  and  regulations  pertaining  to 
the  bird,  fish,  :eme,  forestry  and  wild  life  resources 
of  the  State  and  from  the  sele  of  property  used  for 
said  purposes,  shall  be  expended  and  used  by  said 
Com  isslon  for  the  control,  management,  restoration, 
conservation  and  regulation  of  the  bird,  fish,  game, 
forestr:  and  wild  life  resmirces  of  the  State,  In- 
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eluding  the  Purchase  or  other  acquisition 
of  property  for  said  rmrooses,  and  for  the 
administration  of  tve  laws  pertaining  thereto 
and  for  no  other  urnose.  The  teneral  assembly 
may  enact  any  laws  in  aid  of  but  not  incon- 
sistent with  the  provisions  of  this  amendment 
and  all  existing  laws  inconsistent  herewith 
shall  no  longer  v*emain  in  ^orce  or  effect. 

This  amendment  shall  be  self-enforcing  anc*  go 
into  effect  .Tuly  1,  1937. " 


This  amendment  gives  the  Commission  almost  unlimited 
’lowers  to  control,  regulate,  manage,  restore  and  conserve  wild- 
life in  the  State  of  Missouri. 

In  State  v.  ode  342  !!o.  162  loc.  cit.  168,  the  court,  in 
holding  that  the  conservation  amendment  ore  vails  when  any  con- 
stitutional amendment  is  in  direct  conflict  with  said  amendment, 
such  *s  Section  10,  Article  VIII  of  the  Constitution  of  Missouri, 
and  that  the  latest  expression  of  the  people  shall  prevail,  said: 

’’Relator  does  not  contend  that  the  paragraph 
presents  an  ambiguity,  and  it  is  admitted  that 
the  word  ’determine,  * as  commonly  used,  -veans 
to  conclude,  settle,  decide  and  fix.  If  so, 
the  paragraph,  stand 5ng  alone,  authorizes  the 
commission  to  settle  the  necessary  qualifications 
of  a director.  e do  not  understand  the  relator 
to  otherwise  contend.  He  argues  only  that  the 
paragraph  should  je  harmonized  with  Section  10, 

Article  VIII  (which  requires  a residence  of 
one  year)  by  interpolating  after  the  wa  d ’de- 
termine' in  said  paragraph  the  words  'subject 
to  the  provisions  of  Section  10,  Article  VIII.* 
e are  r ami  liar  with  the  rule  that  the  pro- 
visions of  the  constitution  should  be  harmo- 
nized. however.  If  seid  paragraph  Is  unambig- 
uous and.  in  direct  conflict  with  Section  10, 

’the  amendment  must  prevail  because  ’t  is  the 
latest  expression  of  the  will  of  the  people.' 

In  other  words,  we  are  without  authority,  absent 
an  ambiguity,  to  resort  to  Interpolation.  In 
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this  situation  ’the  rule  as  to  harmonizing 
inconsistent  provisions’  is  without  appli- 
cation. * * * # # *" 


also,  in  Marsh  v.  bartlett  343  Mo.  525  loc.  cit.  539 
the  court,  in  holding  that  the  Conservation  Commission  shall 
promulgate  regulations  nocessary  for  the  control,  regulation 
management,  restoration  and  conservation  of  wildlife  in  the 
State  of  Missouri,  said: 


"The  sovereign  people  having  enlisted  the  Con- 
servation Commission  as  the  constitutional 
agency  to  exercise  the  powers  and  functions 
granted  in  Amendment  No.  4,  it  is  not  our  func- 
tion to  consider  or  to  determine  the  wisdom, 
the  expediency  or  the  policy  to  be  executed  by 
that  body,  but  we  are  properly  concerned  with 
the  questioned  validity  of  the  Amendment • ior 
the  reasons  announced  we  find  the  validity 
to  be  absolute. 

"Furthrr,  and  in  reference  to  the  operative 
effect  of  the  Amendment,  and  its  contained  dec- 
laration th.-t  it  is  self-enforcing.  It  seems 
clear  tin  t there  is  no  incongruity  in  the 
situation  created  by  it  through  a rightful 
and  permanent  entry  into  the  legislative  field, 
as  in  the  present  instance,  for  the  attainment 
of  the  Amendment’s  objective  with  the  harmonious 
and  invited  co-operation  of  the  Legislature,  so 
fur  as  may  be  necessary  or  helpful,  by  the 
latter's  future  enactment  of  laws  relating  to 
that  objective.  No  doubt  should  be  entertained 
of  the  willingness  of  that  body  to  co-operate 
with  the  Conservation  Commission  in  the  manner 
just  stated,  and  tae  former  will  doubtless 
need  no  reminder  that,  apart  from  the  amendment, 
the  Constitution  lays  upon  that  body  a duty  to 
at  least  ’pass  all  such  laws  as  may  be  necessary 
to  carry  all  amendments  of  the  Constitution 
into  effect.’" 
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•»  * * •»  *««***  ~ *■»«**# 

"There  can  be  no  cuestion  but  that  the  Amend- 
ment in  express  terms  ranee  led  all  existing 
lavs  Inconsistent  therewith*  e think  the 
question  > ere  is  whether  there  remain  sufficient 
existing  laws  not  'nconsl stent  therewith*  And 
the  correct  answer  is  determinative  of  self- 
enforcement. The  answer  is  yes,  conditioned 
voon  whether  there  still  exist  fixed  penalties 
estaalished  by  statute  and  now  applicable  to 
violations  of  rules  and  regulations  established 
b-  the  Conservation  Commission*  It  has  been 
held  that  such  a provision  for  such  additional 
legislation  as  may  'aid’  the  operation  of  the 
constitutional  amendment  does  not  hold  it  in 
abeyance  until  such  legislation  is  onaeted, 
the  word  ’aid'  signifying  to  support,  help  or 
assist.  ('State  ex  rel.  lark  v»  I arris,  74 
Ore.  573,  144  ?ac.  109;  see  12  ?yc*  sec*  106.)" 

*«*'**  «•  *****«*#*»•&*#«-«*« 

"The  tern  'regulate'  will  be  sufficient  for  the 
moment.  It  Includes  ordinarily  the  means  to 
adjust,  order,  or  govern  by  rule  or  established 
node;  direct  or  manage  according  to  certain 
standards  or  rules.  (Sluder  v.  St*  Louis  Transit 
Co.,  1*9  o * 107,  89  S.W.  G48,  5 L.  R.  /.  (Tr.C.) 
186.)  Reflation  and  legislation  are  rot 
synonynous  terms.  (In  re  '.  Indiana  Tel.  Co., 
201  Ind.  667,  171  . E.  Z5,  70.)  Regulation  is 

comprehensive  enough  to  covor  the  exercise  of 
authority  over  the  whole  subject  to  be  regulated. 
(Southern  Railroad  Co.  v*  ussoll,  133  Va.  292, 
112  S.f.  700,  703.) 

"It  will  be  remembered  that  in  the  body  of  the 
Amendment  the  word  ’lows'  occurs  twice  and  is 
therein  definitely  related  to  the  Legislature 
or  to  the  ler-islati-e  power,  while  the  word  'reg- 
ulate' and  kindred  words  are  attributed  to  the 
administrative  power  and  duty.  Also,  as  pointed 
out  in  our  citation  of  the  Ori^aud  ca*e,  supra, 
punitive  laws  or  laws  fixing  punishment  as  for 
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violations  of  administrative  rules  are  solely 
referaole  to  the  legislative  power  and  func- 
tion, and,  on  the  other  hand,  administrative 
rules  may  have  the  force  of  lav*  In  that  vio- 
lations thereof  are  punishable  as  ouolle  of- 
fenses. Hence  It  follows  that  unless  there 
be  existing  statutes  that  are  not  Inconsistent 
with  the  Amendment  but  which  do  In  effect  fix 
punishment  for  acts  or  conduct  that  may  fairly 
come  within  the  purview  of  some  rule  or  rules 
established  by  the  Conservation  Commission, 

It  cannot  be  said  that  the  Amendment  Is  com- 
pletely self-enforcing;  if  the  situation  be 
tfce  opnoslte,  our  conclusion  will  oe  the  op- 
posite. 

■a'*****'*******'#*-*-#**#** 

"The  Game  and  Pish  Code,  to  which  reference 
has  beer  made,  comprises  more  than  one  hundred 
sections.  It  Is  probable  that  among  them, 
sections  may  be  ■found  here  and  there  which  were 
not  inconsistent  and  not  so  repealed,  and  doubt- 
less other  sections  that,  with  slight  change 
might  roadily  be  re-enacted,  'ut  that  Is  not 
of  present  concern.  *********** 


Under  the  old  Pish  and  Came  Department,  prior  to  the 
creation  of  the  Conservation  Commission,  the  county  clerk  was  the 

authorized  agent  by  statute  for  the  sole  of  hunting  and  fishing 

permits.  T’o  one  questioned  the  fact,  at  that  time,  that  such 

clerk  In  selling  these  permits,  was  liable  for  said  funds  ns 

a result  of  any  sale  of  said  permits  8nd  his  official  bond  nro- 
tected  the  State  of  Missouri  for  any  deficiency  for  which  he 
might  be  responsible , over  the  state. 

It  is  our  contention  that  In  view  of  Section  16,  Article 
XIV,  supra,  the  two  cases  construing  said  amendment  herelnoefore 
referred  to,  indicate  that  the  Conservation  Commission  may  promul- 
gate any  regulation  necessary  to  carry  out  the  functions  delegated 
to  that  body  under  said  constitutional  amendment,  except  the  authority 
to  enact  penal  provisions  for  violation  of  said  regulations  shall  be 
reserved  In  the  General  'ssembly.  "lie  Conservation  Commission 
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has  unlimited  authority  to  adopt  regulations  such  as  the 
appointment  of  agents  for  the  sale  of  said  permits.  It  is 
barely  oosalble  that  such  clerks,  under  certain  regulations, 
could  not  properly  distribute  and  sell  sane  in  such  a case 
and  certainly  the  commission  could  adopt  such  regulations 
that  would  remit  the  appointment  of  persons  better  qualified 
to  distribute  said  remits.  There  is  nothing  renal  about  such 
regulations. 

In  anticipation  of  placing  these  agents  under  surety 
bonds  on  and  after  January  1,  1943,  and  in  view  of  the  fact 
an  Insurance  company  informed  the  com  ission  that  they  could 
furnish  a surety  bond  for  this  -purpose,  describing  same  and 
fixing  the  penalty  for  3ame , the  Conservation  Commission 
adopted  the  following  regulation  to  become  effective  as  of 
Januray  1,  1943. 


"Sec.  30.  DISTRIBUTIN'  A02NTS.  — The  Conser- 
vation Commission  hereby  designates  and  appoints 
the  clerk  of  the  county  court  in  each  county 
and  the  license  collector  of  the  city  of  St. 

Louis  as  distributing  agents  for  such  permits 
as  -ay  be  stipulated  by  the  Commission,  provided 
that  every  such  clerk  before  he  enters  upon  the 
duties  of  hi 9 office  shall  agree  to  enter  Into 
a bond,  provided  by  the  Coimiil  salon  and  payable 
to  the  State  of  Missouri  In  a sum  to  be  fixed 
and  approved  by  the  Cora  .is si on.  ^he  bond  shall 
be  conditioned  that  such  distributing  agents 
will  faithfully  perform  such  duties  as  -nay  be 
delegated  to  such  agents  who  shall  accept,  re- 
ceipt for,  and  remit  to  the  State  Treasurer  at 
the  close  of  each  month,  all  moneys  derived 
from  the  distrioution  of  such  permits,  less  and 
except  such  personal  service  fees  as  are  herein 
specifically  provided.  The  Com'Ission  reserves 
the  right  to  designate  additional  distributing 
agents  whose  duties  shall  coincide  with  those  of 
the  clerks  of  the  county  court  when  acting  as 
distributing,  agents  whocshall  before  entering 
upon  such  duties  enter  into  a bond  as  hereinabove 
provided  for  clerks  of  county  courts  when  acting 
as  such  distributing  agents  for  the  Commission. 
Districting  agents  are  authorized  to  charge  and 
collect  the  service  fee  of  fifteen  cents  (15y) 
for  each  permf t distributed  and  such  additional 
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distributing  agents  so  designated  by  the 
Commission  shall  accent,  receipt  for  and 
remit  to  the  Commission  at  Its  office  In 
Jefferson  City,  at  the  close  of  each  month 
all  moneys  derived  from  the  distribution  of 
such  permits,  except  the  mermlt bed  service 

fee.  Distributing  agents  shsll,  at  the  time 
of  finishing  a permit,  furnish  each  nermltee 
a copy  of  the  Wildlife  and  Forestry  Code  sup- 
plied by  the  Commission.” 


The  above  regulation  and  the  conservation  amendment  Is 
ample  authority  for  the  purchase  of  such  surety  bond.  It  has 
been  held  that  a voluntary  bond  not  authorized  oy  ahy  statute. 

If  it  does  not  contravene  nubile  oollcy.  Is  valid  also.  It  la 
well  established  law  In  this  Stete,  that  a bond  ta^en  by  a 
public  officer  In  attempt  ed  compliance  with  a statute  Is  good 
as  a common  law  bond  even  If  it  falls  short  of  filling  the  re- 
quirements of  the  statute.  Se«^  Burton  Machinery  Company  v.  Ruth 
196  Mo.  1.  c.  465;  also,  Howard  County  v.  Fayette  lank  347  o. 

982. 

Fve  are  also  familiar  with  that  principle  of  law,  that 
In  the  absence  of  statutory  authority  of  some  hind  authorizing 
such  bond,  thet  the  state  is  not  liable  for  the  premiums  on  said 
bonds;  and  that  said  "remlums.  If  paid,  may  be  recovered  at  a 
later  date.  °ut  since  the  Conservation  Commission  is  authorized 
to  control,  regulate  and  conserve  all  wildlife  in  the  Stete  of 
Missouri,  as  well  as  exuend  the  money  derived1  from  said  management 
and  being  the  only  body  authorised  to  spend  such  moneys,  anparently. 
It  Is  a logical  and  reasonable  conclusion  that  £he  qualified 
voters  In  the  State  of  Missouri,  when  enacting  tae  conservation 
amendment,  fully  expected  the  com  isslon  to  do  the  wise  and  ex- 
pedient thing  and  to  make  uroper  appointments  for  such  distribu- 
tion and  sale  of  oermlts;  and,  likewise  to  protect  said  funds 
while  in  the  custody  of  the  distribution  agents,  by  requiring  said 
agents  to  be  covered  by  surety  oonds.  Such  regulation  requiring 
said  agents  to  be  covered  by  surety  bonds  is  Just  as  necessary 
for  the  protection  of  said  funds  as  It  Is  to  control  and  regu- 
late wildlife,  for  without  sue*  funds  there  could  be  no  regulation 
and  control  of  wildlife  by  the  co-mlsslon  for  this  is  the  only 
available  method  by  which  the  commission  may  receive  apnronr latlons 
to  carry  on  the  duties  under  the  conservation  amendment. 
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Therefore,  such  regulation,  effective  as  of  January  1,  1943 
is  in  effect  and  for  all  nurooses  of  the  same  effect  as  lepis- 
]£lon  enacted  by  the  legislature. 

Section  3238  R.  3.  Mo.  1939,  authorises  the  purchase 
of  such  oonds  by  the  commission  when  such  agents  are  required 
by  law  to  furnish  seme.  This  section  reads  as  follows* 

"Whenever  any  officer  of  this  state  or  of 
any  department,  board,  bureau  or  commission 
of  this  state,  or  any  deputy,  appointee, 
agent  or  employee  of  any  such  officer;  or 
any  officer  of  any  county  of  this  state,  or 
any  deotity,  appointee,  agent  or  employee 
of  any  such  officer,  or  any  officer  of  any 
incorporated  city,  town,  or  village  in  this 
state,  or  any  deputy,  appointee,  agent  or 
employee  of  any  such  officer;  or  any  officer 
of  any  department,  bureau  or  commission  of 
any  county,  city,  town  or  village,  or  any 
deputy,  appointee,  agent  or  employee  of  any 
such  officer;  or  any  officer  of  any  district, 
or  other  subdivision  of  any  county,  or  any 
incorporated  city,  town  or  village,  of  this 
state,  or  any  deputy,  appointee,  agent  or 
employee  of  any  such  officer,  shall  be  re- 
quired by  law  of  this  state,  or  by  charter, 
ordinance  or  resolution,  or  by  any  order  of  any 
court  in  this  state,  to  enter  into  any  offlcal 
bond,  or  other  ond,  he  may  elect,  with  the 
consent  and  approval  of  the  governing  body  of 
such  state,  department,  board,  bureau,  commission, 
official,  county,  city,  town,  village,  or  other 
political  subdivision,  to  enter  into  a surety 
bond, or  bonds,  with  surety  company  or  surety 
companies,  authorized  to  do  business  in  the  state 
of  Eissouri  and  the  cost  of  every  such  surety 
bond  shall  be  paid  by  the  nubile  body  .protected 
thereby. w 
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COHCLOSK*. 


Therefore,  in  view  of  the  conservation  amendment  grant- 
ing: aL  most  unlimited  authority  to  the  commission  to  regulate, 
control,  manage,  restore  and-conserve  wildlife  in  the  State 
of  Missouri,  and  the  above  Regulation,  Section  30,  promulgated 
by  the  commission,  effective*as  of  January  1,  1943,  it  is  the 
opinion  of  this  Department,  that  a surety  bond  covering  such 
agents  as  the  county  clerks  in  the  sale  and  distribution  of 
hunting  and  fishing  permits,  constitutes  a valid  bond  and 
the  commission  is  authorized  to  purchase  same,  under  Section 
3258  R.S.  Vo.  1939. 


Respectfully  submitted 


AUDREY  n.  KA-iTSTT,  Jr. 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


AREsA 


OFFICE  OF  DEPUTY  COUNTY  CLERK:  LEGISLATORS:  Members  of  the 
General  Assembly  may  not  be  appointed  Deputy  County  Clerk 
during  the  term  for  which  he  is  elected  to  the  General 
Assembly. 

January  15,  1942 


lion.  Claude  t.  Curtis 
Prosecuting  Attorney 
Lebanon,  Missouri 

Dear  Mr.  Curtis: 

This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  oepartment  based 
on  the  following  statement  of  facts: 

"Will  you  please  advise  whether,  in  your 
opinion,  a member  of  the  Mi  souri  house 
of  Representatives  may  be  legally  appoint- 
ed as  Deputy  County  Clerk,  and  whether 
such  person  may  hola  both  po8itlons?,, 

Lection  12  of  Article  4 of  the  Constitution  of 
Missouri  applies  to  this  question.  It  is  as  follows: 

"No  Senator  or  Representative  shall, 
during  the  term  for  which  he  shall  have 
been  elected,  be  appointed  to  any  office 
under  this  State,  or  any  municipality 
thereof;  and  no  member  of  Congress  or 
person  holding  any  lucrative  office  under 
the  United  States,  or  this  State,  or  any 
municipality  thereof  (militia  officers. 

Justices  of  the  peace  and  notaries  publ  c 
excepted),  shall  be  eligible  to  either 
house  of  the  General  Assembly,  or  remain 
a member  thereof,  after  having  accepted 
any  such  office  or  seat  in  either  house 
of  Congress." 

You  will  note  that  this  section  prohibits  the  appoint- 
ment of  any  member  of  the  General  Assembly  during  his  term 
of  office,  "to  any  office  under  tills  State," etc.  Ti.is  de- 
partment, under  date  of  October  23,  1941,  by  an  opinion  to 
Governor  Donnell  relating  to  a member  of  the  General  Assemb- 
ly being  appointed  to  the  office  of  Recorder  of  Deeds, 
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treated  the  subject  of  "any  office  under  this  State."  Y.e 
are  enclosing  a copy  of  this  opinion  for  your  information. 

Since  your  question  applies  to  a "deputy",  \%e 
think  the  case  of  State  v.  buck,  135  Mo.  325  may  be  perti- 
nent because  it  relates  to  a "deputy"  officer.  There  the 
court  said  (1.  c.  332): 

"Deputy  sheriffs  are  appointed  by  the 
sheriff,  subject  to  the  approval  of  the 
judge  of  the  circuit  courts;  they  are 
required  to  take  the  oath  of  office, 
which  is  to  be  indorsed  upon  the  appoint- 
ment and  filed  in  the  office  of  the  clerk 
of  the  circuit  court.  After  appointment 
and  qualification  they  ‘shall  possess  all 
the  powers  and  may  perform  any  of  the 
duties  prescribed  by  law  to  be  performed 
by  the  sheriff.'  R.  S.  1839,  secs.  8131 
and  8132. 

"The  right,  authority  and  duty  are  thus 
created  by  statute;  he  is  invested  with 
some  portions  of  the  sovereign  functions 
of  the  government  to  be  exercised  for 
the  benefit  of  the  public  and  is,  con- 
sequently, a public  officer  within  any 
definition  given  by  the  courts  or  text 
writers. 

"It  can  make  no  difference  that  the 
appointment  is  made  by  the  sheriff,  or 
that  it  is  in  the  nature  of  an  employment, 
or  that  the  compensation  may  be  fixed  by 
contract.  The  power  of  appointment  comes 
from  the  state,  the  authority  is  derived 
from  the  law,  and  the  duties  are  exercised 
for  the  benefit  of  the  public.  * * *■ 

The  statute  provides  for  the  appointment  of  deputy 
county  clerks  as  follows:  (Sec.  13299,  R.  S.  Mo.  1939) 

"Every  clerk  may  appoint  one  or  more 
deputies,  to  be  approved  by  the  Judge  or 
Judges,  or  a majority  of  them  in  vacation, 
or  by  the  court,  whosshall  be  at  least 


i 


Hon.  Claude  E.  Curtis  -3-  January  15,  1942 


seventeen  years  of  age  and  have  all  other 
qualifications  of  their  principals  and  take 
the  like  oath,  and  may  in  the  name  of 
their  principals  perform  the  duties  of 
clerk;  but  all  clerks  and  their  sureties 
shall  be  responsible  for  the  conduct  of 
their  deputies." 

In  the  case  of  In  Re.  Rothwell,  44  Mo.  App.  21  o, 

221,  in  speaking  of  the  powers  and  duties  of  a county  clerk’s 
deputy,  the  court  said: 

"*  * * The  clerk  is  entitled  to  appoint 
a deputy  by  the  consent  of  the  Judges, 
and  when  so  appointed  such  deputy  may 
perform  the  duties  of  the  clerk.  R.  S. 

13d9,  sec.  1977.  besides  the  rule  is  that 
•where  a public  officer  is  authorized  to 
appoint  a deputy,  the  authority  of  that 
deputy,  unless  otherwise  limited,  is  com- 
mensurate with  that  of  the  officer  him- 
self. ' •*  * " 

Also,  in  the  case  of  State  ex  rel.  blakemore  v.  Rombauer, 

101  Mo.  499,  the  court  in  considering  whether  or  not  the 
office  of  circuit  clerk  is  "an  office  under  this  state"  said 
at  1.  c.  b03 : 

"***-*  If  the  title  to  the  office  of 
such  a clerk  is  not  a title  to  an  office 
under  this  state,  then  it  is  difficult 
to  see  what  meaning  can  be  given  to  the 
words  of  the  clause  in  question.  " 

And,  in  the  case  of  State  ex  rel.  v.  bus,  135  Mo.  335, 
the  court  In  speaking  of  county  officers  said: 

" * * Officers  of  a county,  though  not 
named,  would  be  included  under  the  express- 
ion ’officers  under  the  state.’  ****#’’ 

By  the  same  process  of  reasoning,  we  think  the  office 
of  county  clerk  is  "an  office  under  this  state".  Since  the 
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deputy  clerk's  office  is  in  the  same  class  as  the  principal, 
it  is  also  "an  office  under  this  state." 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this 
department  that  a member  of  the  General  Assembly  may  not 
be  legally  a ^pointed  to  the  office  of  deputy  county  clerk 
during  the  term  for  which  such  person  is  elected  to  the 
General  Assembly. 

Respectfully  submitted. 


TYRE  ft.  BURTON 

Assistant  Attorney  General 


A-JPROV  D: 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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SCHOOLS:  The  Board  of  directors  of  a common  school  dis- 

trict can  legally  bind  their  successors  on  war- 
rants drawn  on  the  proper  funds  provided  said 
warrants  are  valid  and  legal. 


January  19,  1942 


Mr.  Lieu.  Cunningham,  Jr. 
Prosecuting  Attorney 
Camden  County 
Gandenton,  Missouri 


Dear  sir: 


This  Department  is  in  receipt  of  your  letter  of 
January  7,  1942,  wherein  you  request  an  opinion  based 
upon  the  following  facts: 


"The  Treasurer  of  Camden  County,  has 
requested  that  I obtain  an  opinion  from 
you  concerning  the  stopping  of  payment 
of  a School  District  warrant  by  the 
Board  of  Directors  of  the  District, 
elected  subsequent  to  the  issuance  of 
the  warrant. 

"The  Board  of  Directors  of  Camden  County 
Common  School  District  No.  7,  issued  a 
warrant  drawn  upon  the  Treasurer  of  Cam- 
den County,  payable  to  the  Stoutland  Con- 
solidated School  District  in  the  amount 
of  v344.00,  as  payment  for  transportation 
for  the  students  of  School  district  No.  7, 
to  the  Stoutland  Consolidated  School. 

"The  warrant  boars  the  signature  of  the 
President  of  the  Board  and  the  Clerk  of 
the  Board,  and  was  dated  larch  1st,  1940. 

The  warrant  wa3  not  presented  for  payment  for 
more  than  a month,  and  during  that  time 
the  annual  school  election  wa3  held,  and 
tv/o  new  members  of  the  board  wore  elected, 
who,  due  to  the  animosity  to  the  preceding 
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members  of  the  board,  passed  a resolu- 
tion on  the  4th  day  of  April,  1940, 
directing  the  Treasurer  of  Camden  County, 
not  to  pay  out  any  money  on  said  war- 
rant. A certified  copy  of  which  said 
resolution  was  duly  presented  to  the 
Treasurer  of  Camden  County,  and  she  in 
turn,  marked  the  warrant  paymen  sto  ped, 
and  refused,  when  it  was  presented  to  her 
for  payment. 

"The  warrant  was  drawn  at  a regular  meet- 
ing of  the  School  Board,  and  la  payment 
for  a legitimate  debt  of  the  District, 
and  the  Stoutland  School  District  are 
threatening  to  institute  giandamus  pro- 
ceedings against  the  Treasurer  of  the 
County,  to  force  her  to  pay  the  warrant. 

"I  enclose  a copy  of  the  warrant  and  a 
copy  of  the  resolution  for  your  consi- 
deration. 

"I  would  appreciate  your  opinion  as  to 
the  authority  of  the  succeeding  school 
board  to  stop  the  payment  on  the  war- 
rant in  question,  and  as  to  what  the 
Treasurer  should  or  should  not  do  in  re- 
gard to  paying  the  warrant  upon  its  pre- 
sentation." 


As  stated  in  your  letter,  the  matter  appears  to  be  a 
controversy  between  members  of  the  new  board  and  members  of 
the  prior  board  of  the  school  district. 

Under  Section  10366,  R.  S.  i.i3souri,  1939,  the  manner  of 
paying  out  school  monies  and  the  form  of  warrants  to  be  issued 
are  set  forth.  The  warrant  in  question  refers,  as  stated  in 
your  letter,  to  payment  of  transportation.  The  section  in 
question  states  as  follows,  "honey  apportioned  for  transporta- 
tion of  pupils  shall  be  credited  to  the  incidental  fund." 
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The  authority  of  a school  board  district  to  bind  a 
succeeding  school  board  district  has  been  recognized  in 
the  decision  of  Tate  v.  School  District,  524  Mo.  477,  23  S. 

W.  (2d)  1013.  The  question  of  a county  court  binding  its 
successors  by  its  actions  on  a contract  in  the  future  and 
for  a reasonable  length  of  time,  is  considered  in  the  deci- 
sion of  Aslin  v.  Stoddard  County,  341  Mo.  138.  We  herewith 
quote  extensively  from  the  Aslin  Case  as  it  contains  all  of 
the  authorities  and  a digest  of  the  Tate  Case,  above  referred 
to.  The  court,  in  citing  the  Tate  Case  and  other  authorities, 
said  at  1.  c.  143,  as  follows: 


"No  case  from  this  State  is  cited  nor 
have  v/e  found  any  directly  adjudicating 
the  precise  question  now  under  considera- 
tion, viz.,  whether  the  county  court 
may  lawfully  make  a contract,  binding 
upon  the  county  (assuming  good  faith 
in  the  making  thereof  and  reasonableness 
as  to  time  of  performance),  the  perfor- 
mance of  which  will  extend  beyond  the 
terms  of  office  of  part  or  all  of  the 
members  of  the  court  as  then  constituted. 
Appellant  cites,  on  this  point,  15  C.  J., 
p.  541,  par.  234,  and  Tate  v.  School  Dis- 
trict, 324  Mo.  477,  23  S.  W.  (2d)  1013. 

The  Tate  case  is  cited  chiefly  on  the 
proposition  that  the  contract  must  be  for 
a reasonable  time  and  free  from  bad  faith 
or  collusion,  etc.  (a  point  to  be  discussed 
in  our  next  paragraph) • Respondent  also 
cites  the  Tate  case. 

"In  said  Tate  case  the  plaintiff,  a quali- 
fied school  teacher,  was  employed  by  the 
school  board,  composed  of  three  members, 
by  contract  dated  December  18,  1924,  to 
teach  for  a term  of  eight  months,  begin- 
ning August  3,  1925.  There  was  to  be,  by 
law,  an  annual  school  meeting  in  April, 
1925,  at  which  time  the  terra  of  one  of 
the  directors,  Cottrill,  president  of  the 
board,  would  and  did  expire,  he  being  sue- 
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ceeded  by  another,  (Incidentally,  we 
may  state,  it  appears  that  Got trill’s 
vote  qas  necessary  to  the  employment 
of  the  plaintiff).  After  the  April, 

1925,  school  meeting  the  ’new  board, • 
composed  of  two  of  the  former  members 
and  Cottrill’s  successor,  after  re- 
organizing as  provided  by  statute,  re- 
fused to  recognize  the  contract  with  the 
plaintiff,  She  sued  and  recovered,  the 
judgment  being  affirmed  here.  A number 
of  questions  are  discussed  in  the  opinion. 
Pertinent  to  the  question  now  under  con- 
sideration the  court  said,  324  Mo,  1.  c. 

492,  23  3.  W.  (2d) -l,  c.  1020,  (2): 

M ’The  foregoing  statutes  reflect  the 
clear  and  unmistakable  intention  of  the 
General  Assembly  • . • • that  the 

government  and  control  of  each  of  the 
common-school  districts  in  the  State 
shall  be  vested  in  a board  of  directors 
composed  of  three  members,  whose  terms 
of  office  shall  not  expire  concurrently, 
but  that  the  term  of  office  of  only  one 
of  the  three  members  composing  said 
board  shall  expire  during  each  schopl  year,  there 
by  reflecting  the  intention  of  the  General 
Assembly  that  such  governing  board  of  dl- 
recotrs  of  a common-school  district  shall 
be  a continuous  body,  or  entity,  of  which 
a majority  of  the  members  composing  the 
board  shall  continue  in  office  during  the 
next  succeeding  school  year.  While  pro- 
vision is  made  in  the  statutes  for  a change 
in  the  pe  rsonnel  of  the  membership  of  the 
board  of  directors  by  the  vote  of  the  quali- 
fied electors  of  the  school  district  at 
each  annual  meeting  of  the  school  district, 
yet  the  intention  of  the  Legislature  is 
clearly  reflected  in  the  statutes  that  the 
board  of  directors  of  a common  school  dis- 
trict is  a continuous  body  or  entity,  and 
that  transactions  had,  and  contracts  made. 
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with  the  board  are  the  transactions 
and  contracts  of  the  board,  as  a con- 
tinuous legal  entity,  and  not  of  its 
individual  members. • 

"In  said  Tate  case  a number  of  authorities 
are  reviewed,  in  which  it  is  held  that 
contracts  of  the  nature  of  that  there  in 
question  are  binding  upon  the  school  dis- 
trict, though  the  term  of  office  of  some 
members  of  the  board  making  them  have 
expired,  if  the  contracts  were  for  a 
reasonable  time  and  not  otherwise  repug- 
nant to  public  po  -icy.  The  opinion  says 
that  such  is  the  prevailing  rule,  cit- 
ing and  quoting  from  35  Cyc.  1079,  1080, 
and  24  Ruling  Case  Laws  579,  and  citing 
numerous  decisions  following  that  rule. 

The  court  held  that  the  contract  was  not 
void  for  want  of  power  or  authority  in 
the  then  board  of  directors  to  make  in 
on  December  1 , 1924. 

"The  text  of  Corpus  Juris  cited  by  appel- 
lant reads: 

"•Although  it  has  been  held  in  some  cases 
that  the  contract  of  a county  board  may 
be  valid  and  binding,  even  though  per- 
formance of  some  part  may  be  impossible 
until  after  the  expiration  of  the  term 
of  the  majority  of  the  board  as  it  then 
existed,  yet  the  general  rule  is  that  con- 
tracts extending  beyond  the  term  of  the 
existing  board  and  the  employment  of 
agents  or  servanl^  of  the  county  for  such 
a period  thus  tying  the  hands  of  the  suc- 
ceeding board  and  depriving  the  latter 
of  their  proper  powers,  are  void  as  con- 
trary to  public  policy,  at  least  in  the 
absence  of  a showing  of  necessity  of  good 
faith  and  public  interest.1 
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"We  have  examined  the  cases  cited  in 
the  footnotes  in  sup  ort  of  said  text. 

In  our  opinion  most  of  them  are  dis- 
tinguishable, either  in  their  facts  or 
because  of  statutory  provisions,  from 
the  case  before  us. 

"In  Hanley  v.  Scott,  supra,  the  Minnesota 
Supreme  Court  had  before  it  a question 
similar  to  that  we  are  now  co  nsiderlng. 

On  December  31,  180G,  the  board  of 
county  commissioners  appointed  and  by 
written  contract  employed  one  Schaffer 
as  morgue  keeper  for  the  year  1909. 

The  terms  of  two  of  the  five  members 
of  the  board  expired  at  midnight  that 
night,  two  new  commissioners  having  been 
elected  at  the  preceding  Moveraber  elec- 
tion. When  the  two  new  commissioners 
took  office,  soon  after  January  1,  1909, 
the  board  elected  a new  chairman  and  vice 
chairman,  as  required  by  statute,  and 
attempted  to  rescind  the  contract  with 
Shaffer  and  make  a new  contract  with  one 
Manley  as  morgue  keeper  for  the  year  1909. 
The  court  held  the  board  of  county  commis- 
sioners had  power  to  make  the  contract  with 
Shaffer  when  It  was  made  and,  ’Having  the 
power  at  that  time  to  employ  a morgue 
keeper,  there  is  no  implied  limitation 
upon  that  power  which  restricts  the  possible 
term  of  employment  to  the  time  when  any 
member  or  members  of  the  board  shall  go 
out  of  office; » and  that,  the  contract 
with  haffer  being  fair  and  seasonable  and 
there  being  no  question  of  fraud  or  collu- 
sion, said  contract  was  bi  ding  and  the 
board,  after  the  qualification  of  the  new 
members  had  no  power  to  rescind  it  without 
cause  being  shown.  Speaking  of  the  ques- 
tion of  power  of  the  board  of  county  com- 
missioners to  'make  a contract  with  an 
employee  w Ich  extends  beyond  the  expiration 
of  the  terms  of  office  of  certain  members  of 
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the  board, * the  court  said,  29  L.  R. 

A,  (N.  S.)  1,  c.  655:  ’While  there  is 
some  apparent  conflict  in  the  authorities, 
it  is  reasonably  clear  that  the  weight 
of  authority  is  to  tho  effect  that  the 
board  has  such  power, ' citing  numerous 
cases.  The  court  further  said  (29  L.  R. 

A.  (II.  S.)  1.  c.  659),  quoting  approv- 
ingly from  Pulaski  County  v.  Shields, 

130  Ind.  6,  29  II.  L.  385: 

"’It  (the  board)  is  a continuous  body. 

While  the  personnel  of  its  membership 
changes,  the  corporation  continues  un- 
changed. It  has  power  to  contract.  Its 
contracts  are  the  contracts  of  the  board, 
and  not  of  Its  members.  An  essential 
characteristic  of  a valid  contract  is 
that  it  is  mutually  binding  upon  the 
parties  to  it.  A contract  by  a board  of 
cojuniss loners,  the  duration  of  which  ex- 
tends beyond  the  term  of  service  of  its 
then  members,  is  not,  therefore,  invalid  for 
that  reason. ' 

"In  said  case  of  Hanley  v.  Scott  the 
court  mentioned,  as  apparently  announcing 
a ’somewhat  different  conclusion’  from 
that  which  it  said  v/as  supported  by  the 
weight  of  authority,  practically  all  of 
the  cases  cited  in  the  footnotes  in  15 
Corpus  Juris,  supra,  and  proceeded  to 
discuss  and  distinguish  those  cases.  {See, 
also,  notes  to  Hanley  v.  Scott,  29  L.  R. 

A.  (K.  S.)  652.) 

"We  regard  said  case  of  Hanley  v.  Scott 
as  in  point  and  as  being  soundly  reasoned. 
The  county  court,  as  v/e  have  said,  is  a 
continuous  body.  It  represents  and  acts 
for  the  county.  In  making  contracts  It 
nay  be  said  to  be  the  county.  Many  con- 
tracts, proper  enough  and  reasonable  as 
to  the  time  of  performance,  can  be  con- 
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ceived  which,  of  necessity,  could 
not  be  fully  performed  during  the  in- 
cumbency of  all  of  the  judges  in  office 
at  the  time  such  contracts  were  made. 

To  hold  such  contracts  invalid  and 
the  court  pov/erless  to  make  them  simply 
because  some  members  of  the  court 
ceased  to  be  members  thereof  before  ex- 
piration of  the  period  for  which  the  con- 
tract was  made  night,  and  in  many  in- 
stances doubtless  would,  put  the  county 
at  disadvantage  and  loss  in  making  con- 
tracts essential  to  the  safe,  prudent 
ami  economical  management  of  its 
affairs,  a******#**." 


We  are  of  the  opinion  that  the  former  members  of  the 
board  of  directors  of  Camden  County  Common  School  District 
Ho.  7 can  legally  bind  the  succeeding  members  in  the  pay- 
ment of  the  tuition  in  question,  under  the  authorities 
cited,  supra. 

The  question  of  the  legality  of  the  warrant  becomes' 
a question  of  fact  and  the  copy  of  the  same,  on  its  face, 
appears  to  be  legal.  The  copy  of  the  resolution  instruct- 
ing the  treasurer  not  to  pay  the  warrant  merely  states 
that  two  members  of  the  board  unlawfully  and  wrongfully 
Issued  and  signed  the  warrant  on  the  school  district  in 
the  sum  of  Three  Hundred  Forty  Four  (*344.00)  Dollars,  pay- 
able to  Stoutland  Consolidated  School  District.  The  reso- 
lution further  states  that  the  members  were  with  >ut  au- 
thority to  issue  the  warrant,  and  that  the  same  was  with- 
out consideration  and  against  public  policy  and  issued  in 
violation  of  the  lav/s  of  the  State. 
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Jr, 


As  above  stated,  the  question  of  the  warrant  and 
the  consideration  for  the  sane  is  a question  of  fact, 
which  this  Department  can  not  pass  upon.  However,  assum- 
ing that  the  warrant  is  valid  in  every  respect,  v/e  know 
of  no  liability  which  the  treasurer  would  incur  in  honor- 
ing and  paying  the  warrant. 


Respectfully  submitted. 


OLLIVER  W.  HOLER 
Assistant  Attorney  General 


APPROVED: 


VAIIL  C,  THURLO 

(Acting)  Attorney  General 


0 H/rv 


ROADS  AND  BRIDGES:  PURCHASING  MACHINERY:  Commissioners  of 
special  road1 districts  may  purchase  road  machinery  with 
bond  ,funds  issued  for  the  purpose  of  constructing,  repairing 
and  maintaining  bridges  and  roads. 


February  6 , 1942 


lion.  L.  Cunningham,  Jr. 
Prosecuting  Attorney 
Camclenton,  Missouri 


Dear  Hr.  Cunningham i 


This  is  In  reply  to  your  letter  of  recent  uate 
wherein  you  request  an  opinion  from  this  denartment  on 
the  question  of  wnether  or  not  the  commissioners  of  a 
special  road  district,  organized  under  the  provisions  of 
Article  11,  Chapter  40,  R.  ...  :o.  1939,  nay  purchase 

road  machinery  with  bond  funds  whicn  have  boen  voted  for 
the  purpose  of  cone true ting,  repairing  and  maintaining 
bridges  and  culverts,  and  working,  repairing,  maintain- 
ing artd  dragging  puolic  roads  in  such  district. 

The  commissioners  of  the  special  road  district 
of  the  ola. s to  which  you  refer  in  your  letter,  by  virtue 
of  the  provisions  of  Lection  <3717  of  Article  11,  H.  S. 
i.lo.  1939,  may  issue  dodus.  Tills  section  directs  the 
purposes  for  wnlch  the  proceeds  from  the  rale  of  such 
bonds  may  e used  in  the  following  language: 

i*  The  proceeds  of  the  sale  of  such 
bonds  shall  be  used  for  the  purpose  only 
of  paying,  the  cost  of  holding  such  election, 
and  constructing,  repairing  and  maintain- 
ing bridges  and  culverts  within  the  dis- 
trict, and  working  repairing,  maintaining 
anu  dragging  public  roads  within  the  dis- 
trict." 


lines  this  section  uoea  not  exprersly  provide  for 
the  expenditure  of  such  funds  for  the  purpose  of  purchas- 
ing road  machinery,  the  authorisation  for  such  an  expend- 
iture must  be  obtained  by  implication,  unless  we  also 
find  some  statutory  authority.  Lection  8714  of  tills  same 
article  specifically  grants  to  t.  e comris el oners  of  such 
road  districts  certain  powers  and  duties  in  the  following 
language : 
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" a ■it  ■ti  i!  it  it  it  it  it  it  it  * it  it  it  it  * it 

Said  commissioners  shaxl  have  sole,  ex- 
clusive and  entire  control  and  Juris- 
diction over  all  public  lilghways,  bridges 
and  culverts  witliin  the  district,  to  con- 
struct, improve  and  repair  such  highways, 
bridges  and  culverts,  and  shall  have  all 
the  power,  rig1  ts  and  authority  conferred  b 
law  upon  road  overseers,  and  shall  at  all 
times  keep  such  roads,  bridges  and  culverts 
in  as  good  condition  s the  means  at  their 
command  will  permit,  and  for  such  purpose 
may  e iploy  hands  and  teams,  implements, 
tools  ana  machinery;  all  kinds  of  motor 
power,  and  all  things  needed  to  carry  on 
s ich  work  i it  a « a a >.  it  it  it  * *' 

This  section  expressly  grants  to  the  co  iinlssloners  the  power 
to  purciiase  road  achinery.  In  construing  this  section  in 
the  case  of  hawklns  v.  Cox,  <-6  S*  • (/od)  599,  1.  c.  542, 

the  court  said: 

"This  roau  district  is  given  authority 
under  section  d06o,  R.  S.  1929  (do.  St.  Ann. 

Sue.  .Odo,  p.  6uo/,)  to  construct,  improve, 
and  repair  highways  and  bridges  and  is 
enjoined  to  keep  same  in  good  condition, 
ana  to  this  end  is  authorized  to  'employ 
hancs  ana  teams'  and  to  'rent,  lwase  or  buy 
teams,  implements,  tools  and  machinery;  all 
kinds  of  motor  pover,  ana  ail  things  needed 
to  carry  on  such  work.'" 

All  of  the  duties  and  powers  imposed  and  granted  in  the 
foregoing  section  could  be  implied  from  the  express  duty 
imposed  on  the  commissioners  to  repair  anci  maintain  the 
roads  and  bridges  in  the  district. 

In  the  case  of  King  v.  iiaries  Co.,  29V  5o.  438,  the 
Supreme  Court  in  treating  the  question  of  implied  powers 
granted  by  express  powers,  said:  (1.  c.  496) 

"It  has  been  uniformly  held  that  county 
courts  are  not  the  geneial  agents  of  the 
counties,  or  of  the  btatc.  Their  powers 
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are  limited  and  defined  by  law.  They 
have  only  such  authority  as  is  expressly 
granted  them  by  statute.  (Butler  v. 

Sullivan  County,  lOd  .lo.  630;  Sturgeon  v. 

Hampton,  33  ho.  203;  Bayless  v.  Gibbs, 

251  :-lo • 492;  Stelnes  v.  Franklin  County, 

43  '•  o • 167.)  This  is  qualified  by  the 
rule  that  the  express  grant  of  power 
carries  with  it  such  implied  powers  as 
are  necessary  to  carry  out  or  make  effec 
tual  the  purposes  of  the  authority  express- 
ly granted." 

And  in  the  case  of  Bybee  v.  Hackman,  276  Mo.  Ill,  tills  rule 
was  again  announced  as  follows  (1.  c.  116): 

'*  # ir  ■>  v * But  it  is  also  well  settled, 
if  not  fundamental  law,  that  whenever  a 
duty  or  power  is  conferred  by  statute  upon 
a public  officer,  all  necessary  authority 
to  make  such  powers  fully  efficacious,  or 
to  render  the  performance  of  such  duties, 
effectual,  is  conferred  by  implication.  « 
a a a *n 

A plying  this  rule  in  the  Bybee  cate,  supra,  the  Court  held 
that  the  Ltate  board  of  equalization  had  implied  authority 
to  employ  a stenographer  at  the  expense  of  the  state  to 
take  evidence  at  Its  hearings . 

also,  in  the  case  of  V.alker  v.  Linn  County,  72  Mo. 
650,  the  court  held  that  a county  court  has  implied  authority 
to  Insure  county  buildings  under  ’’its  express  duty  to 
manage  and  control  county  property,  and  take  such  measures 
as  shall  be  necessary  to  preserve  all  building s anc  proper- 
ty of  their  county  from  waste  or  damage." 

CCKCLTiSiQH 

From  the  foregoing,  we  are  of  the  opinion  that  the 
commissioners  of  a special  road  district  in  the  class  to 
which  you  refer,  have  both  the  express  and  implied  power  to 
vote  bonds  and  use  the  proceeds  thereof  for  tie  purpose  of 
purchasing  necessary  road  machinery  to  used  in  construct- 
ing, maintaining  bridges  and  culverts  within  their  districts 
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and  for  working,  repairing,  maintaining  ana  dragging  such 
roads. 

Respectfully  submitted. 


TYRE  \. . 3URT0JJ 

Assistant  Attorney  General 


a?PpOV  D: 


( /.ctisf ) Attorney  General 


TWBlNS 


TAXATION : 


1.  Redemption,  after  two  years,  fr^m  a certificate 
issued  in  1933,  is  passed  uoon  by  s former  opin- 
ion. 

2.  Interest  at  the  rate  desi  nated  by  a.  collector 
in  a certifies  te  of  title  shall  run  from  the 
date  of  Issuance  of  such  certificate  for  a per- 
iod of  two  years  and  six  months  thereafter. 

l^rch  10,  194?. 


Mr,  Stanley  Creed 
Collector,  CnHevay  County 
Fulton,  Rlscourl 


Dear  hr.  Creed: 

This  is  an  acknowledgment  of  your  re- 
quest for  an  opinion  under  the  Jones-Munger  Law 
and  addressed  to  the  General  on  March  4,  1942, 
which  is  as  fellows: 


FILE. 

(j 


"Would  you  kindly  give  your  oppinion 
on  a matter  that  came  uo  in  this  of- 
fice recently. 


If  a party  bay's  property  in  the  1938, 
land  sale  and  es  yet  has  not  demanded 
a deed  for  this  property,  can  the  par- 
ty who  this  property  was  assessed  to 
redeem  it  even  though  the  two  years 
redemption. period  is  up?  If  so  whrt 
percent  should  be  charged  and  over 
what  nerlod  of  time? 


Should  the  percent  be  charged  on  the 
full  lngth  of  time  or  Just  two  years?" 

I 


'fhe  right  of  an  owner  of  real  estate  to 
redeem  prooerty  sold  under  the  provisions  of  the 
Jones-Munger  Law  and  the  period  in  which  he  may 
redeem  such  property,  was  passed  upon  by  this 
department  in  an  opinion  rendered  to  Mr*  W.  H. 
Carney,  collector  within  and  for  Phelps  County, 
on  August  28,  1941,  which,  in  conclusion,  held: 

" Therefore t there  being  no  statutory 
provision  defining  the  property  rights 
of  a holder  of  a certificate  of  pur- 
chase, it  seems  that  the  rule  is  that, 
until  the  delivery  of  a deed,  he  take8 
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neither  a legal  nor  an  equitable  title 
In  and  to  the  land. 

Therefore,  until  the  delivery  of  suoh 
deed  the  owner  would  have  the  right  of 
redemption  In  the  manner  provided  by 
the  statutes  relating  to  such  subject. * 

The  above  conclusion  was  based  upon  the 
decision  of  the  **upreae  Court  In  the  case  of  Hil- 
ton v.  Smith.  134  Mo.,  499,  509.  In  the  caee  of 
City  of  St.  liouls  v.  daumann,  153  3.  W.  2d,  31, 

34,  such  court  modified  the  Hilton  decision  but 
only  with  reepect  to  the  office  of  a certificate 
of  title,  holding  that,  after  the  redemption  per- 
iod, suoh  certificate  conveyed  an  equitable  title 
rather  than  a mere  naked  interest.  A copy  of  said 
opinion  Is  enclosed. 

II 

Section  11133  R.  3.  Mo.,  1939,  is  In  part 
as  follows: 

"After  payment  shall  have  been  made  the 
oounty  collector  shall  give  the  pur- 
chaser a certificate  in  writing,  to  be 
designated  as  a certificate  of  purchase, 
which  shall  carry  a numerical  number 
and  which  shall  describe  the  land  so 
purchased,  each  tract  or  lot  separately 
stated,  the  total  amount  of  the  tax, 
with  penalty,  interest  and  costs,  and 
the  year  or  years  of  delinquency  for 
which  said  lands  or  lots  were  sold,  sep- 
arately stated,  and  the  aggregate  of 
all  such  taxes,  penalty,  lntereet  and 
costs,  and  the  sum  bid  on  each  tract.* 
««•««««««  3uch  certificate  of 
purchase  shall  also  contain  the  true 
date  of  the  sole  and  the  time  when  the 
rurchtser  will  be  entitled  to  a deed  for 
said  land,  if  not  redeemed  as  in  this 
law  provided,  and  the  rate  of  interest 
that  suoh  certificate  of  purchase  shall 
bear,vhlch  rate  of  Interest  shall  not 
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exceed  the  sura  of  ten  per  cent  per 
annum" (Underscoring  ours.) 


section  11145  S.  Mo.,  1939,  Is  in  part 
as  follows: 

" * * * * together  with  Interest  at 
the  rate  specified  X&  such  certlfj- 

“SStrfS?  KWS  ¥%  «®«  VPP, 

In  case  the  orrty  w.  rchaslnrr  said 
land,  his  heirs  or  assigns,  falls  to 
take  a.  tax  deed  for  the  la nd  so  car- 
chased  within  six  months  after  the 
expiration  of  the  two  years  next  fol- 
l&Klfl?:  1M  dr.tg  2l  sale,  no  interest 
shell  be  charged  or  coileetea  from 
£l&  ifter  that,tj^£. " 

(Underscoring  ours.) 


Under  the  provisions  of  section  11135, 
suprs,  a certificate  of  purchase  shall  be  Issued  by 
the  collector  with  designated  Interest  and  such  cer- 
tificate shall  bear  Interest  from  the  date  of  the 
issuance  thereof  not  to  exceed  ten  per  cent  oer  an- 
num. 

Section  11145,  supra,  provides  thst  unless 
a tax  deed  Is  obtained  "for  the  land  so  purchased 
within  six  months  after  the  expiration  of  the  two 
years  next  following  the  date  of  sale,  ns  Interest 
shell  be  charged  or  collected  from  the  rederaotioner 
after  that  time," 


CCi'CLUCIOU 


Therefore,  the  collector  shall  designate 
in  the  face  of  the  certificate  Interest  at  a sped 
fled  rate  not  to  exceed  ten  oer  cent  per  annum. 
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Such  Interest  , In  the  absence  of  the  redemption  by 
parties  entitled  to  redemption  and,  in  the  absence 
of  delivery  of  a deed  to  a certificate  holder  with- 
in six  months  after  the  expiration  of  the  redemption 
period  of  two  years,  shall  continue  to  run  until  the 
expiration  of  said  two  years  and  six  months  from  the 
date  of  tiie  execution  and  delivery  of  the  certifi- 
cate of  purchase  ana  no  longer. 

Respectfully  submitted, 


3.  V.  :!2DLING 

Assistant  Attorney-General 


APPRO TED: 


RCf  KcPITTRloK 

Attorney-General 


Enc. 


Social  levy  of  taxes  ordered 
'ey  the  Circv’t  Court  Judge  are 
subject  te  the  limitation  pre  — 
3 c r 1 be d b v t h © const? tu t ion . 

March  24,  1942 


£ 

9Tm 


Hon*  L.  Cunningham,  Jr. 

Prosecuting  Attorney 
Camden  County,  Mo. 

Deai'  Sir: 

Tiiis  is  in  reply  to  your  letter  of  recent  date 
wherein  you  submit  the  question  of  whether  or  not  the 
special  l~vy  of  taxes  to  pay  the  levy  ordered  by  the 
Circuit  Court  by  the  provisions  of  Section  11041  h.  S. 
Mo.,  1939,  are  subject  to  the  liruitatiun  prescribed 
by  the  constitution. 

The  authority  for  such  a levy  is  found  in  section 
11041  R.  S.  Mo.  1939  which  provides  in  part  as  follows: 

"No  other  tax  for  any  purpose 
shall  be  assessed,  levied  or  collected, 
except  under  the  following  limit- 
ations and  conditions,  viz.:  The 
prosecuting  attorney  or  county  at- 
torney of  oiy  county,  upon  the  request; 
of  the  county  court  of  such  county — 
wiiich  request  shall  be  of  record  with 
the  proceedings  of  said  court,  and 
such  court  being  first  satisfied  that 
there  exists  a necessity  for  the  as- 
sessment, levy  and  collection  of  other 
taxes  than  those  enumerated  and  speci- 
fied in  the  preceding  section— -aha  11 
present  a petition  to  the  circuit 
court  of  his  county,  or  to  the  judge 
thereof  in  vacation,  setting  forth 
the  facts  and  specifying  the  reasons 
why  such  other  tax  or  tax^s  should 
be  assessed,  levied  and  collected; 
and  such  circuit  court  of  judge  there- 
of, upon  being  satisfied  of  t he  neces- 
sity for  such  other  tax  or  taxes,  and 
that  t he  assessment,  levy  and  collection 
thereof  will  not  be  in  conflict  with 
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the  Constitution  and  laws  of  this 
state,  shall  make  an  order  directed 
to  the  county  court  of  such  county, 
commanding  such  court  to  have  assessed, 
levied  and  collected  such  other  tax  or 
taxes,  and  shall  enforee  such  order  by 
mandamus  or  otherwise.  Such  order, 
v/'nen  so  granted,  shall  be  a continuous 
order,  and  shall  aithoriue  the  annual 
assessment,  levy  and  collection  of  such 
other  tax  or  taxes  for  the  purposes 
in  the  order  mentioned  and  specified, 
and  until  such  oruer  be  modified,  set 
aside  and  annulled  by  the  circuit  court 
or  judge  thereof  granting  the  same:  * * 

# tt  {t  H ie  •ii  •He  Hr  ir  H if  ir  Hr  Si  * 


It  will  be  noted  tnat  ti.is  low  specifically  provides 
that  the  court  must  be  satisfied  that  the  levy  which  lie  ordered 
made  will  not  be  in  conflict  with  the  Constitution  of  this 
state.  The  section  of  the  Constitution  which  would  limit  such 
a levy,  if  it  may  be  limited,  is  section  11,  article  10, 
which  provides  i.i  part  a s follows: 

"Taxes  for  county,  city,  town  and  school 
purposes  may  be  levied  on  all  subjects 
and  objects  of  t«xat_on;  but  the  val- 
uation of  property  therefor  shrll  not 
exceed  the  valuation  of  the  same  property 
in  such  town,  city  or  school  district  for 
State  and  county  purposes.  For  county 
purposes  the  annual  rate  on  property,  in 
counties  having  six  million  dollars  or  less, 
s’  11  not,  in  the  aggreg  te,  exceed  fifty 
cents  on  the  hundred  dollars  valuation; 
in  counties  having  six  million  dollars 
and  under  ten  million  dollars,  said  rate 
shall  not  exceed  forty  c ents  on  t he  hundred 
dollars  valuation;  in  counties  having 
ten  million  dollars  and  unuer  thirty 
million  dollars,  Eaid  rate  shall  not  ex- 
ceed fifty  cents  on  the  hundred  dollars 
valuation;  and  in  counties  having  thirty 
million  dollars  or  more,  said  rate  shall 
not  exceed  thirty-five  cents  on  the 
hundred  dollars  valuation.;;  v 


Eon,  L.  Cunningham,  Jr 


3 


March  24,  1942 


Your  inquiry  goes  to  the  question  of  whether  or  not 
such  a levy  is  limited  by  the  foregoing  provisions  of  the 
Constitution.  In  the  case  of  Brooks  v.  Scnultz,  178  Mo.  222, 
the  question  before  the  court  was  whether  or  not  the  "library 
tax"  which  the  city  was  authorized  to  impose,  was  limited 
by  the  foregoing  constitutional  provisions.  In  that  case  the 
court  said,  1.  c.  228: 

"In  the  case  before  us,  the  city  had 
already  levied  a tax  of  fifty  cents 
on  the  hundred  dollars  valuation  of 
taxable  property  in  its  jurisdiction; 
that  was  the  limit  of  Its  taxing  power, 
and  therefore  this  special  tax  of 
two  mills  on  the  dollar  for  library 
purposes  Is  illegal,  unless  It  can 
be  brought,  as  respondent  seeks  to 
bring  it,  within  the  exception  which 
authorizes,  under  given  circumstances, 
an  Increase  in  the  rate  of  taxation 
for  school  purposes." 

The  act  authorizing  the  "library  tax"  was  statutory 
and  in  the  above  case  the  court  held  that  this  tax  was  limited 
by  th<-  provisions  of  said  section  11  of  article  10  of  the  Con- 
stitution. 

Said  Section  11041  R.  S.  tlo.,  1939  was  before  the  Supreme 
Court  In  State  ex  rel.  Philpott, Collector  of  Revenue,  v.  St. 
Louis-San  Francisco  Railroad  Company,  247, S.W.  182.  The  consti- 
tutionality of  the  levy  there  involved  was  not  in  issue  because 
It  wus  for  only  thirty  cents  on  the  one  hundred  dollars  assessed 
valuation.  The  question  of  .whether  or  not  this  section  was  lim- 
ited by  what  is  now  the  provisions  of  section  11046  R.  S.  Mo.,  1939, 
which  prescribes  a limit  to  which  the  county  court  nay  go  In 
making  a levy, ms  at  issue.  In  that  case  the  court  said  at  1.  c. 
184: 


"The  revenue  collected  to  pay  past 
Indebtedness  must  be  applied  to  that 
purpose  and  may  not  be  apportioned 
under  section  12866  for  current  county 
expenditures.  State  ex  rel.  v.  Hortsnan, 
149  L:o,  290,297,  50  S.  V?.  811.  Current 
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county  expenditures,  mean  expendi- 
tures for  the  year  for  which  the 
taxes  were  levied.  State  ex  rel. 

V.  ayne,  151  Mo.  663,673,  52  S.VS. 

412.  The  only  tax  that  a county  court 
may  levy  on  its  own  initiative  is  th&t 
for  the  payment  of  county  current  ex- 
penditures, as  authorized  by  section 
12859,  R.  S.  No  other  tax  for  any 
purpose  shall  be  assessed,  levied  or  col- 
lected, except  as  authorized  by  section 
12860.  In  this  case  the  additional 
10-cent  levy  was  made  by  the  order  of 
the  circuit  judge  in  vacation. 

"Respondent  contends  that  section 
12865,  as  amended  by  the  act  of  1921, 
places  the  limit  on  the  tax  that  may 
be  levied  by  the  county  court  for 
county  purposes  in  any  one  year.  This 
section  as  amended  has  no  relation 
to  the  special  additional  levy  that 
may  be  ordered  by  the  circuit  court 
or  judge  in  vacation  under  the  author- 
ity of  section  12060.  These  sections 
have  different  objects  and  purposes; 
that  of  one  is  to  raise  revenue  to  pay 
current  expenses,  that  of  the  o ther  is 
to  p ay  past  indebtedness.  One  is  a gen- 
eral, the  other  a special,  statute  in- 
grafting an  exception  on  the  former. 

*To  the  extent  of  any  necessary  repug- 
nancy between  them,  the  special  will  pre- 
vail over  the  general  statute.**  * * 

While  this  cace  is  not  authority  on  the  question,  it 
does  shed  some  light  on  the  purpose  of  t he  levy  authorized  by  said 
section  11041,  namely,  to  raise  revenue  to  pay  past  indebtedness. 
Even  if  the  provisions  of  s aid  section  11041,  did  not  specific- 
ally state  that  it  is  subject  to  the  provisions  of  t tie  Consti- 
tution, the  same  principle  would  apply  because,  we  think  the 
County  Court  or  t he  Circuit  ^ourt  in  making  the  levies  for  cur- 
rent and  past  indebtednesses,  is  still  subject  to  the  constitu- 
tional provisions. 


Hon, 
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CONCLUSION 


From  the  foregoing,  it  ia  therefore  the  opinion  of 
this  Department,  that  the  levy  authorized  by  Section  11041 
R.  S.  Mo.,  1939,  must  be  made  subject  to  the  provisions  of 
Section  11,  Article  10  of  the  Constitution  of  Missouri, 
and  that  the  total  amount  of  the  levy  made  by  the  County 
Court  for  current  county  expenses  and  the  Circuit  Court  for 
past  indebtedness,  may  not  exceed  the  amount  authorized 
by  said  Section  11  of  Article  10  of  the  Constitution. 


Respectfully  submitted 


TYRE  BURTON 
Assistant  Attorney  General 


APPROVED: 


ROY  McKIT TRICK 
Attorney  General 


TV»'B:  AS 


FEES : 


nxpens  e of  extract!  t ion  paid,  only  b y the  St  at 


April  15,  1942 


Hon.  oar ana 11  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir  * 


We  are  in  receipt  of  your  letter  of  April  8,  1942, 
containing  the  following  request  for  an  opinion: 


MWe  have  before  the  county  Court  a 
matter  concerning  costs  that  is  not 
clear  in  my  mind. 

"It  Is  the  situation  where  our  Sheriff 
goes  into  another  state  to  bring  back 
a prisoner,  and  Is  required  by  those 
in  charge  to  pay  a certain  sum  in  the 
way  of  Jail  costs  before  they  will  re- 
lease the  prisoner.  These  amounts 
range  from  Ten  to  Twenty-five  Dollars. 
The  question  is  how  he  may  be  reimbursed 
for  these  amounts." 


In  reference  to  the  payment  of  expenses  Incurred  In 
bringing  back  fugitives  to  the  state,  the  legislature 
enacted  Section  3977  K.  S.  Missouri,  1939,  which  reads 
as  follows : 


"The  expenses  which,  may  accrue  under 
the  last  section,  being  first  ascer- 
tained to  the  satisfaction  of  the 
governor,  shall,  on  his  certificate. 
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be  allowed  and  paid  out  of  the  state 
treasury,  as  other  demands  against 
the  state.” 


Under  the  above  section  the  expenses  must  be  paid  by 
the  state  and  we  find  no  law  which  permits  the  county  to 
pay  such  expenses. 

It  is  solely  in  the  discretion  of  the  Governor  as 
to  the  reimbursement  of  the  expenses  paid  out  by  the 
messenger.  It  was  so  held  in  the  case  of  State  ex  rel 
v.  Allen,  180  Mo.  27,  1.  c.  31,  where  the  court  said: 


"Under  the  statute  quoted  (sec,  2744, 

R.  S.  1899)  the  duty  of  determining 
the  question  of  the  compensation  and 
expenses  of  such  messenger,  is  vested 
solely  In  the  Governor,  and  he  is  the 
head  of  a co-ordinate  branch  of  the 
government,  and  all  his  acts  as  such 
are  In  that  capacity,  and  hence  he  can 
not  be  interfered  with  In  the  discharge 
of  his  duties  by  the  courts*  (State  ex 
rel*  Robb  v«  Stone,  120  Mo.  428;  State 
ex  rel.  v.  Meier,  143  Mo.  1.  c.  447; 
Albright  v.  Fisher,  164  Mo*  1,  c.  62; 
State  ex  inf.  v.  Shepherd,  177  Mo.  l.c* 
236*  ) 

"The  relator  has  performed  a service 
for  which  he  is  entitled  to  be  paid. 

The  amount  claimed  is  exactly  such  as 
is  allowed  a sheriff  for  similar  ser- 
vices, and  hence  Is  not  only  prima 
facie  reasonable,  but  Is  is  such  as 
the  lawmakers  have  declared  to  be 
reasonable,  and  if  this  court  had  any 
power  it  would  not  hesitate  to  order 
the  bill  paid*  But  this  court  lias  no 
power  In  the  premises.  The  Governor 
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alone  has  the  power  to  determine  how 
much  shall  be  paid,  and  to  order  it 
paid.  Until  he  does  so  the  Auditor 
can  not  lawfully  issue  a warrant 
therefor.  ‘The  peremptory  writ  of 
mandamus  is  therefore  denied,  * * n 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  where  the  messenger  pays  jail 
coats  in  another  state,  in  order  to  release  a prisoner, 
the  expenses  can  only  be  paid  by  the  State  upon  the  order 
of  the  Governor. 

It  is  further  the  opinion  of  this  department  that 
the  county  is  not  permitted  to  pay  these  expenses. 


Respectfully  submitted 


w . J . BURjcCij 

Assistant  Attorney  General 


APPROVED : 


ROY  MeKITTRICK 

Attorney  General  of  Missouri 


WJBiRW 


SCHOOLS : 


Consolidated,  district  may  change  location  without  tne 
vote  of  taxpayers. 


April  17,  1942 


Hr.  Ldv.*ard  Cusicic 
Prosecuting  Attorney 
-ulaslci  County 
YJaynesvillo,  Llissouri 


-oar  Sir: 


This  department  la  in  receipt  of  you r request  for  an 
official  opinion,  which  reads  as  follows: 


"For  a number  of  years  the  Y/ayneaville 
Consolidated  School  District  lias  main- 
tained a grade  school  and  a high  school 
in  the  same  building  in  the  City  of 
Haynesville.  It  is  now  proposed  to  con- 
vert this  building  into  a high  school 
only.  It  is  further  proposed  to  eroct 
tv/o  grade  school  buildings,  one  of  these 
to  be  erected  one  mile  east  of  the 
present  City  of  ftaynesvllle  and  the 
other  is  to  bo  erected  la  miles  west  of 
the  present  City  of  Waynesville.  Thus, 
when  the  proposal  is  carried  out  the  grade 
school  children  in  '.Vaynosville  will  havo 
to  travel  at  least  one  mile  farther  than 
they  do  at  tlxe  present  time. 

"The  Board  of  Lducation  proposes  to  maize 
these  proposed  changes  witho  it  submitting 
the  question  to  a vote  and  without  having 
the  proposals  voted  on  by  the  electorate 
of  the  District.  ™ proposed  buildings 
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are  to  be  constructed  'oy  direct 
Federal  grant 3 without  using  ar.y 
of  the  district  money. 

"The  question  is,  does  the  Board  of 
Education  nave  the  power  in  the  ab- 
sence of  the  vote  of  the  electorate 
to  30  abolish  the  present  site  of  the 
grade  school  and  to  establish  new 
grade  school  sites  at  other  points  In 
the  District?"  % 


Article  5,  Chapter  72  of  the  Revised  Statutes  of  Missouri, 
1939,  relates  to  consolidated  schools.  Section  10471  of  that 
article  provides  a3  follows: 


"When  the  demands  of  the  district 
require  more  than  one  public  school 
building  tiieroln,  the  board  shall,  as 
soon  as  sufficient  funds  have  been 
provided  therefor,  establish  an  ade- 
quate number  of  pri  ary  or  ward 
schools,  corresponding  in  grade  to 
those  of  other  public  school  districts, 
and  for  this  purpose  the  board  shall 
divide  the  school  district  into  school 
wards  and  fix  the  boundaries  thereof, 
and  the  board  shall  select  and  procure 
a site  in  each  newly  formed  ward  and 
erect  a suitable  school  building  there- 
on and  furnish  the  sane;  and  the  board 
may  also  establish  schools  of  a higher 
grade,  in  which  studies  not  enumerated 
in  section  10627  may  be  pursued;  and 
whenever  there  is  within  the  district 
any  school  property  that  is  no  longer 
required  for  the  use  of  the  district, 
the  board  is  hereby  authorised  to  ad- 
vertise, sell  ar.d  convey  the  same,  and 
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tli©  procoods  derived  therefrom  sliall 

be  placed  to  tho  credit  of  tho  build- 
ing fund  of  such  district. '' 


Section  10574,  R.  0.  lio.  1959,  provides  in  part  as 
follows: 


"In  all  such  school  districts  a3  are 
mentioned  in  article  5 of  this  oliapter 
that  liavo  or  that  nay  hereafter  have  a 
population  exceeding  five  thousand  and 
not  exceeding  one  hundred  thousand  In- 
habitants, tlie  board  of  education  of 
such  school  districts  shall  have  full 
pov;er,  by  an  affirmative  vote  of  not 
loos  than  two-thirds  of  all  the  nerbers 
of  3uch  board,  to  locate  and  diroct  and 
authorize  the  purchase  of  sites  for 
3choolhousos , libraries,  school  offices 
and  public  paries  and  playgrounds  ad- 
jacent to  the  schoolhouse  site  or  olso- 
whoro  in  said  school  district,  and,  by 
a lihe  vote,  to  diroct  and  authorize 
the  sale  of  any  real  estate  or  other 
property  belonging  to  such  school  dis- 
trict; it***********  t 


We  beliovc  that  it  is  well  settled  that  the  board  of 
the  consolidated  school  district  has  the  power  to  change 
the  school  site  and  move  a school  without  the  vote  of  the 
taxpayers.  Crow  v.  Consolidated  School  Dlst.  ITo.  7,  36  S. 
W.  (2d)  676;  Stato  ox  rei.  Gehrig  v.  Medley,  et  ai.,  23  S. 
W.  (2d)  1040;  State  ox  rel.  Hiller  v.  Board  of  education 
21  S.  .7.  (2d,  C45,  222  -o.  App.  120;  Oladney  v.  Gibson, 

S.  W.  (2d)  271,  20C  Ho.  App.  270.  In  the  Crow  case,  supra, 
all  the  authorities  were  reviewed  and  we  quote  at  length 
from  that  case  because  what  was  said  there  answers  tlie 
question  sutr.iltt3d  in  your  request.  The  Springfield  Court 
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of  Appeals,  through  Judge  ^ailey,  said,  at  1.  c.  676,  677: 

"There  is  little  dispute  as  to  the 
facts,  which  tended  to  prove  the 
allegations  of  the  petition.  Plain- 
tiffs have  assigned  numerous  errors 
involving  principally  questions  of 
law.  These  may  be  considered,  how- 
ever, as  embracing  but  three  points, 
the  principal  one  of  which  is  thus 
stated: 

"'That  under  the  admitted  and  undis- 
puted facts  of  this  case  that  the 
Board  of  iiducation  had  no  authority 
to  cliange  the  location  of  the  grade 
and  high  school  building,  from  the 
site  upon  which  the  district  had  es- 
tablished and  maintained  such  build- 
ing, and  to  abandon  the  same  and 
locate  said  such  new  school  building 
for  both  the  grade  and  high  school 
upon  a now  and  different  site,  without 
the  authorization  of  the  qualified 
voters  of  said  district,  as  provided 
in  subdivision  11  of  section  11210,  R. 

3.  Lo.  1919.  The  Court  erred  in  dis- 
missing plaintiffs'  petition  and  deny- 
ing affirming  injunction,  as  prayed 
therein. ’ 

"Tills  same  proposition  was  briefly  con- 
sidered by  this  court  in  the  case  of 
State  ex  rel.  Gehrig  v.  Medley  et  al., 

28  S.  W.  (2d)  1040,  which  was  a manda- 
mus proceeding  to  compel  the  directors 
of  this  consolidated  district,  which 
plaintiffs  now  are  attempting  to  en- 
join in  the  present  action,  to  erect 
and  equip  a school  building  on  the  old 
site.  In  the  Gehrig  Case  we  said: 


r.  Edward  Cuslc.: 


-5- 


U42 


April  17, 


n,It  seems  to  be  contended  by  rela- 
tors that  the  school  board  in  a con- 
solidated district  lias  no  power  to 
change  a school  site  unless  author- 
ized by  a vote  of  the  resident  tax- 
payers. There  is  no  merit  in  that  con- 
tention. The  board,  in  a consolidated 
or  city  school  district  lias  the  power 
to  chance  the  site  without  a vote  of 
the  taxpayers.  Section  11241,  R.  S. 

Ho.  1919;  Gladney  v.  Gibson,  208  Ho. 

App.  70,  233  S.  W.  271;  Young  v.  Con- 
solidated School  District  Ho.  3,  196 
Ho.  App.  419,  193  S.  W.  627;  Velton 
v.  School  District,  222  Mo.  Anp.  997, 

6 S.  W„  (2d)  652. » I«oc . cit.  1042  of 
20  S.  W.  (2d). 

"V?e  aro  of  the  opinion  the  court  was 
correct  in  thus  stating  the  rule.  Ap- 
pellants have  very  forcefully  and  in- 
sistently attempted  to  show  that  the 
board  of  a consolidated  district  lias 
no  such  power  as  hero  attempted  to  be 
exercised  in  selecting  a new  site  when 
the  district  already  own3  a site  there- 
tofore used  for  a common  school.  It 
is  said  that  the  only  power  the  board 
of  a consolidated  district  lias  to  3 elect 
a schoolhouse  site  is  derived  from  sec- 
tion 11241,  Rev.  It.  Ho.  1919,  and  that 
where  tliat  soction  is  Inapplicable  tho 
change  of  site  crust  be  upon  a voto  of 
the  qualified  voters  as  provided  by 
soction  11210,  Rev.  It.  ho.  1919.  The 
latter  section  sets  forth  tho  powers  of 
the  qualified  voters  of  a common  school 
district  when  assembled  at  the  annual 
meeting.  However  much  In  error  we  may 
have  been  in  ruling  on  the  question  of 
the  power  of  the  school  board  of  a con- 
solidated district  to  change  a school 
house  site,  wo  are  firmly  convinced 


April  17, 


1942 
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aection  11210  has  no  application 
whatever  to  consolidated  school 
districts. • We  consider  that  natter 
definitely  settled  in  the  Gladney 
Case,  supra,  wherein  the  3t.  Louis 
Court  of  Appeals  in  considering 
that  section  of  the  law,  said: 

” ' That  section  relates  alone  to 
common  school  districts,  and  lias  to 
do  with  the  powers  of  the  qualified 
voters  of  such  districts  "assembled 
at  such  nesting."  It  manifestly  has 
no  application  to  a town  school  dis- 
trict where  no  such  annual  nee tings 
are  held,  but  where  elections,  to 
vote  upon  propositions  that  nay  be 
lawfully  submitted,  are  required  to 
be  by  ballot  and  conducted  in  the 
sane  manner  as  elections  for  state 
and  county  officers.  Seo  section  11251, 
Rev.  St.  1919.  If,  as  appellant  con- 
tends, wo  mu3t  look  to  t e "general 
school  laws"  to  determine  where  the 
authority  for  selecting  or  changing  a 
high  school  site,  in  districts  such  as 
this,  is  vested,  we  regard  it  as  clear 
that  the  provisions  of  section  11210, 
supra,  cannot  be  said  to  be  .general  in 
character,  applicable  to  districts 
other  than  common  school  districts. 

N0t  only  Is  It  a section  found  In  an 
article  which.  Is  expressly  made  appli- 
cable to  common  scliool  districts,  but 
the  very  toms  of  the  section  are  such 
os  to  render  it  Inapplicable  to  a dis- 
trict such  as  that  here  Involved.’  Loc. 
cit.  79  of  20C  Ho.  App.,  233  S.  :i . 271, 
273." 


co::cLusioi: 


It  Is,  therefore,  the  opinion  of  thl3  depart:ient  that 
the  board  of  a consolidated  school  district  may  change  the 


Mr.  inward  ^usiclc 


-7- 


Anril  17,  lrJ42 


location  of  a school  without  a vote  of  the  taxpayers  of 
the  district. 

Respectfully  submitted. 


APPROVED: 


ARTHUR  0» KEEFE 

Assistant  Attorney-General 


k(jY  I'cKITTRICil 
Attorney-General 


MOTOR  VEHICLES; 

PUBLIC  SERVICE  COMMISSION: 


Employee  of  Fort  Leonard  Wood 
transporting  other  certain 
employees  to  the  Fort  is  not 
a "motor  carrier"  or  "contract 
haul e r . " 


py  11,  1042 


honorable  idward  Ousick 
Prosecuting  Attorney 
Pulaski  County 
Wayneavllle,  issouri 


Lear  bir : 


t 


FILE 


•e  are  in  receipt  of  your  letter  dated  .my  7,  1942, 
requesting  ar  official  opinion  from  this  department,  as 
follows: 


"i  would  like  to  have  your  special 
opinion  upon  the  following  matters, 
to- wit : 

"Richland,  Lissouri,  in  this  County, 
is  approximately  25  miles  from  rort 
Leonard  ooa,  i^uite  a number  of  the 
inhabitants  of  Richland  and  the  ad- 
jacent territory  are  employed  by  the 
Government  in  civilian  work  at- Fort 
Leonard,  ood,  i'heao  employees  have 
been  commuting  under  an  arrangement 
whereby  some  four  or  five  employees 
would  ride  in  Ihe  automobile  of 
another  employee  arid  each  pay  a per 
diem  to  the  driver  of  50^  for  the 
transportation.  Until  recently  no 
public  service  vehicle  operated  be- 
tween i ichlanu  and  * ort  Leonard  -ood, 
Recently  the  iublic  service  Commission 
issued  a certificate  of  convenience 
and  necessity  to  an  individual  resident 
of  Richland  and  on  .--pril  27,  1942,  this 
individual  begai  operating  a bus  be- 
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tween  hichlar.d  and  *ort  Leonard 
Viood  ard  intermediate  points,  pur- 
suant to  the  Public  'ervioe  Commission 
authority  aforesaid,  and  is  making  four 
round  trips  each  day  between  Richland 
and  Fort  Leonard  ood. 

"A  great  many  of  the  employees  are 
continuing  to  commute  in  private  con- 
v-r^sTc^s  in  the  manner  above  described 
and  are  operating  along  the  line  now 
traveled  by  the  nubile  service  vehicle. 

A few  of  the  owners  of  wie  private  ve- 
hicles purpose  to  lease  tjheir  vehicles 
to  tiie  oersons  who  would  ’otherwise  be 
their  passengers. 

"My  first  question  is:  Are  the  owners 
of  these  private  "chicles  who  are  trans- 
porting employees  on  a per  diem  basis 
in  violation  of  the  criminal  law  and 
thus  subject  to  criminal  piosecut I on? 

h«iy  second  question  is:  if  such  owner 
of  a private  vehicle  executes  a lease 
to  certain  of  the  civilian  employees, 
those  lessees  pay  the  agreed  rental  in 
the  lease  ana  use  the  vehicle  for  trans- 
portation to  an^.  from  their  place  of  em- 
ployment, said  travel  being  along  the 
' line  serviced  by  the  Public  service  ve- 
hicle above  mentioned,  is  such  owner, 
ard  arj  the  purported  lessees,  Violating 
the  criminal  law  and  as  such  subject  to 
criminal  prosecution?" 


Tb8  Public  Service  Commission  nas  no  pow~r  over 
property  for  private  use,  it  was  so  held  in  the  case  of 
State  ex  rel  r-ucharar  county  Po.  er  6.  Transmission  Co*, 
v.  Baker,  9 S.  Vi.  (2d)  589. 
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The  Public  service  commission's  powers  are  limited 
to  those  corif  erred  by  the  Public  Service  Jommicsion  Act, 
(State  ex  rel  hutledge  v.  Public  Service  Commission,  289  S. 
W.  785,  316  Me*  233. ) 

The  law  applicable  to  your  request  is  Section  5720, 
Laws  of  Missouri,  1941,  pa  e 522.  This  section  repealed 
Section  5720,  Article  8,  Chapter  35  of  the  Revised  Statutes 
of  Missouri,  1939,  ar.d  waa  re-enacted  for  the  purpose  of 
preventing  trade  barriers  at  t . respective  state  lines. 

The  only  additional  definition  appears  in  Section  6720, 

Laws  of  hilssourl,  1941,  supra,  ir  the  last  provision  of 
paragraph  (b)  of  the  section. 

Paragraph  (b),  of  section  5720,  Laws  of  issouri, 
1941,  pa,;e  522,  partially  reads  ae  follows: 

"The  term  'motor  carrier, ' when  used 
in  this  article,  means  any  person, 
firm,  partnership,  association,  joint- 
stock  company,  corporation,  lessee, 
trustee,  or  receiver  appointed  by  any 
court  whatsoever,  operating  ar.y  motor 
vehicle  with  or  without  trailer  or 
trailers  atteched,  upon  any  public 
highway  for  the  transportation  of  per- 
sons or  property  or  both  or  of  pro- 
viding or  furnishing  such  transporta- 
tion service,  for  hire  as  a common 
carrier:  * *■  * *-  * * * ." 


This  part  of  Section  5720  was  in  Section  5720  H.  S.  Missouri, 
1939,  which  waa  the  re-enacted  Laws  of  1931,  page  304. 

Paragraph  (b)  of  section  5720  R.  s.  Missouri,  i.939, 
was  construed  in  the  casa  of  State  v.  itthaus,  102  ...  . 

(2d)  99,  1.  c.  101,  where  the  court  e:t.r  setting  out  what 
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la  now  paragraph  (b)  of  Section  5720,  Laws  of  Missouri,  1941, 
pa^e  522,  said: 


"*  * * This  definition  gives  the 

term’motor  carrier’  a meaning  equi- 
valent to  that  of  a common  carrier. 
Schwartzman  Service,  Inc.,  v.  Stahl 
et  al.,  suDra. 

| 

"In  State  ex  rel.  v.[  Public  Service 
Commission,  275  iuo.  483,  205  S.  W.  36, 

42,  18  A.  L.  S,  754,  the  following 
from  1 V-yman  on  Public  service  Corpora- 
tions, 227,  was  quoted  with  approval:  * 

’ The  fundamental  characteristic  of  a 
public  calling  is  indiscriminate  deal- 
ing with  the  general  public.  As  naron 
Aldercon  said  in  the  leading  case: 
"Lverybody  who  undertakes  to  carry  for 
any  one  who  acks  him  is  a common  carrier. 
The  criterion  is  whether  he  carries  for 
particular  persons  only,  or  whether  he 
carries  for  every  one.  If  a man  holds 
himself  out  to  do  it  for  every  one  who 
asks  him,  he  is  a common  carrier;  but 
if  he  does  not  do  it  for  ev .rv  ore . but 
carries  for  you  &i.a  me  only,  that  "i®  * 
master  of  special  contract. f » s * • ,Tr^ 
(Underscoring  ours.T" 


Under  the  facts  in  your  request,  and  according  to 
the  above  holding  the  employee  who  haulB  other  specific 
employees  to  J?ort  Leonard  Wood  is  not  a "comr.on  carrier5* 
for  the  reason  that  he  is  not  offering  to  carry  every 
one,  but  carries  only  specific  persons  to  the  place  where 
he  is  employed. 

The  court  in  the  above  case  has  held  tiiat  where 
the  operator  of  the  motor  vehicle  held  himself  out  as  a 
carrier  of  either  goods  or  persons  to  anyone  who  would 
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employ  him  he  would  then  come  within  the  Public  Service 
Commission  Act.  The  court,  in  that  instance,  aaid:(l.c.  101) 


"*  * * * This  regular  course  of  public 
service  without  respect  of  persons 
makes  out  a plain  case  of  public  pro- 
fession by  reason  of  the  inevitable 
inference  which  the  general  public 
will  put  upon  it.  "One  transporting 
goods  from  place  to  place  for  hire, 
for  such  as  see  fit  to  employ  him, 
whether  usually  or  occasionally, 
whether  as  a principal  or  an  inci- 
dental occupation,  is  a connion 
carrier."'  * « * * " 


The  main  question  is  whether  or  rot  the  owner  of 
the  automobile  is  dealing  as  a carrier  for  transportation 
of  persons  with  the  public,  or  whether  or  not  he  is  dealing 
as  a carrier  of  persons  for  transportation  with  specific 
persons.  In  the  case  of  State  v.  Wltthaus,  supra,  the 
court,  in  passing  upon  that  subject  said:  (1.  c.  102) 


'*  * Ke  are  dealing  with  a case 

where  the  carrier  made  the  transporta- 
tion of  household  goods  part  of  its 
regular  business,  advertised  that 
business  in  a way  to  solicit  custom  from 
the  general  public.  An  unavoidable  im- 
plication arises  that  it  holds  Itself 
in  readiness  to  engage  with  any  one 
who  might  apply. ' The  essential  feature 
of  a public  use  is  that  it  is  not  con- 
fined to  privileged  individuals,  but  is 
open  to  the  indefinite  public.  It  is 
this  indefinite  or  unrestricted  quality 
that  gives  it  its  oublic  character. 

White  v.  Smith,  189  Pa.  222,  42  A.  125, 


honorable  Ldward  Cusick 


-6- 


i'  ay  11,  1942 


45  L.  R.  A.  498.  'It  follows  that 
the  use  must  be  so  extensive  as  to 
imply  an  offer  to  serve  all  of  the  pub- 
lic, or  that  there  be  other  circumstances 
from  which  it  may  be  reasonably  inferred 
that  the  carrier  was  undertaking  to  serve 
all  to  the  limit  of  his  capacity.  One, 
however,  does  not  becoiJe  a public  car- 
rier because  he  is  eng« ged  exclusively 
in  transporting  person^  or  property  or 
because  the  person  or  persons  whom  he 
serves  take  all  hie  facilities.  The 
test  is  whether  he  has  invited  the 
trade  of  the  public.’  Klawansky  v. 

Public  service  Commission,  123  Pa,  bu- 
per.  375,  187  A.  248,  251.  But,  » the 
public  does  not  mean  everybody  all  the 
time.’  Spontak  v.  Public  bervlce  Com- 
mission, 73  Pa.  Super.  219,  loc.  cit. 

221  citing  Peck  v.  Tribune  -o . , 214 
U.  S.  185,  29  5,  St,  554,  63  L.  .a. 

960,  16  Ann.  Oas.  1075.  If  the  car- 
rier carries  goods  as  a public  employ- 
ment, undertaking  to  carry  goods  for 
persons  generally,  and  holds  himself 
out  to  the  public  as  ready  to  engage 
in  that  business  as  a business,  ar.d  not 
as  a casual  occupation,  he  comes  within 
the  definition  of  a common  carrier.  Story 
on  bailments,  sec.  495.' 


There  is  no  question  but  that  paragraph  (b)  of 
Section  6720,  Laws  of  Missouri,  1941,  supra,  only  aoplj as 
to  "motor  carriers"  ar.d  not  to  "contract  haulers."  it 
was  so  held  in  the  cas^  of  utate  v.  -arderaon,  128  S, 

(2d)  277,  Tar,  2,  where  the  court  said: 


"it  is  the  contention  of  the  prosecu- 
tion in  tills  case,  which  contention  we 
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think  1 s correct,  that  the  word 
'carrier'  in  ejection  5277  means 
'common  carrier’,  and  not  'con- 
tract hauler'  as  defined  in  Section 
5264(c)  of  the  same  act.  It  is  our 
conclusion  that  the  revisions  of 
lection  5277  apply  to  common  car- 
riers only  and  not  to  contract  haul- 
ers. Ihe  evidence  clearly  shows  that 
the  defendant  did  not  make  application 
for  a certificate  or  permit  within 
ninety  days  after  the  present  law  vent 
into  effect,  as  provided  by  the  latter 
part' of  said  Section  5277.'' 


Paragraph  (c)  of  Section  5720,  Laws  of  Missouri, 
1941,  Page  522,  reads  as  follows: 


" xhe  term  'contract  hauler,'  when 
used  in  this  article,  means  any 
person,  firm  or  corporation  enga  ;ed, 
as  his  or  its  principal  business,  in 
the  transportation  for  compensation  or 
hire  of  persons  and/or  property  for  a 
particular  person,  parsons,  or  corpora- 
tion to  or  from  a particular  place  or 
places  under  special  or  individual  agree- 
ment or  agreements  and  not  operating  as 
a common  carrier  and.  not  operating  ex- 
clusively within  the  corporate  limits 
of  an  incorporated  city  or  town,  or 
exclusively  within  the  corporate  limits 
of  such  city  or  town  and  its  suburban 
territory  as  herein  defined." 


it  will  te  specifically  noted  that  Paragraph  (c)  contain  s 
the  following  phrase: 
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"The  term  ’contract  hauler,'  when 
used  In  this  article,  means  any  person, 
firm  or  corporation  engaged,  03  his 
or  Its  principal  busiress,  c-  ■■'~7n 


Order  the  facts  in  youi  request,  you  state  tiiat  faur 
or  five  employees  commute  fro-.  Richland  to  J?'ort  Leonard 
«ood  in  the  car  of  another  employee.  v.e  are  presuming  that 
the  einployee,  when  carrying  the  other  em  l^yees  to  *ort 
Leonard  Wood  is  also  employed  at  the  Fort  and  performs  his 
duties  at  the  same  time  the  other  employees  do. 

Since  the  carrying  of  the  other  employees  is  not 
his  principel  business  he  is  not  considered  as  a "contract 
hauler. " 


Paragraph  (c)  of  section  5720,  supra,  is  unambiguous 
and  requires  no  construction.  Under  tihe  holding  in  the  case 
of  btate  v.  itthaus,  supra.  It  is  a ruestion  of  fact  aa 
well  as  law,  whether  or  rot  the  ovrer  of  the  automobile,  as 
described  Jn  your  request,  is  dealing  with  the  public  at 
large,  or  with  certain  individuals,  if  he  is  dealing  with 
the  public  at  large  he  comes  within  the  rowers  of  the  Public 
Service  Commission,  as  set  out  in  section  5726,  paragraph 
(d),  of  the  heviseci  Statutes  of  Missouri,  1959,  which  gives 
the  Public  Service  Commission  power  over  contract  haulers, 
but,  since  we  ere  holding  that  the  einployee  is  not  a "motor 
carrier,*  a3  defined  by  •ection  5720,  supra,  ar.d  since  he 
is  not  a "contract  haiiler,”  as  set  out  in  paragraph  (c) 
of  said  Section  5720,  supra,  tie  does  not  come  within  the 
powers  of  the  Public  service  Commission. 


COTCLUSIOI: 


In  answer  to  your  first  question,  it  is  the  con- 
clusion of  this  department  that  owners  of  private  vehicles 
who  are  employed  at,  and  are  employees  of,  Port  Leonard 
Wood  themselves,  and  who  are  transporting  emplcyeea  on  a 
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per  diem  basis,  but  when  such  transportation  is  not  their 
principal  bus.reas,  are  not  subject  to  criminal  prosecution 
under  the  Public  ciervice  Commission  Act,  for  the  reason 
that  it  is  a matter  of  special  contract  with  certain  indi- 
viduals and  is  not  the  promiscuous  hauling  of  the  public  in 
general. 


In  answer  to  your  second  question,  it  is  the  opinion 
of  this  department,  that,  since  the  employee  of-Port  Leonard 
Wood  is  not  a "motor  carrier"  and  is  not  a "contract  hauler," 
the  other  employees  who  enter  into  an  agreement  with  him 
for  trar sportation  or  a per  diem  basis  are  not  subject 
to  prosecution  under  the  Public  service  Commission  Act. 


Respectfully  submitted 


K.  J.  BURKE 

Assistant  Attorney  General 


A PRO  YU): 


ROY  McKlTTRICK. 

Attorney  General  of  Missouri 


WJh  :RW 


! 


SCHOOLS:  Four  questions  regarding  elections  under 

Section  10484,  R.  S.  l.lo.  1939. 


September  22,  1942 


Ur.  Lieu  Cunningham,  Jr. 
Prosecuting  Attorney 
Candenton,  Lilssouri 


Dear  Sir: 


We  have  your  request  for  an  opinion,  wliich  request 
reads  a3  follows: 


"We  have  a Common  School  District  in 
this  County  which  lias  been  trying  for 
several  years  to  annex  to  an  adjoining 
Town  School  District,  they  hold  special 
meetings  or  elections  regularly,  and 
each  one  is  hard  fought  and  they  some- 
times almost  reach  the  violence  3tage. 

I have  been  requested  to  obtain  an 
opinion  from  your  office  as  to  the  con- 
ducting of  such  special  meetings. 

"First:  There  is  no  provision  for 
Judges  of  election,  tiie  meeting  elects 
a temporary  Chairman  and  a Secretary 
who  preside  over  the  meeting  and  certi- 
fy the  vote,  however  do  they  have  the 
power  to  refuse  the  right  to  vote  to 
voters  who  are  not  qualified  voters  or 
cast  out  improperly  cast  ballots? 

"3econd:  They  desire  your  opinion  as 
to  Just  who  is  a qualified  voter  at 
such  a meeting. 

"Third:  They  desire  to  know  whether 
the  filing  of  the  petition  provided  for 
in  Section  10,404,  with  the  Clerk  of  the 
Board  of  Directors  makes  the  calling  of 
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the  Special  Meeting  mandatory  upon 
the  Board. 

"Fourth:  Do  the  Statutes  providing 
Tor  the  criminal  prosecution  of  per- 
sons who  make  false  statements  to  vote 
or  vote  knowing  they  are  illegal  voters 
of  the  District  apply  to  such  meetings 
and  the  persons  attending? 

"I  will  greatly  appreciate  your  opinion 
upon  these  matters  in  the  near  future, 
as  the  residents  of  the  district  are 
filing  another  petition  for  a Special 
meeting,  and  the  election  will  no  doubt 
be  held  in  the  next  three  weeks." 


I 

Section  10484,  R.  S.  Mo.  1939,  provides  that  the  proposl 
tion  of  proposed  annexation  to  a city  or  town  district  shall 
be  submitted  at  a special  meeting.  Section  10361,  R.  S.  Lio. 
1939,  provides  how  special  meetings  shall  be  organized  in  the 
following  language: 


" * * and  when  assembled,  the  meeting 

shall  be  organized  by  the  election  of 
• a chairman  and  a secretary,  who  shall 
keep  a correct  record  of  the  transactions 
of  the  meeting,  said  record  to  be  signed 
by  the  secretary,  attested  by  the  chair- 
man, and  filed  with  the  district  clerk, 
who  shall  enter  the  sane  upon  the  records 
of  the  district;  ************ 


Section  10484,  R.  S.  Mo.  1939,  after  providing  for  the 
calling  of  a special  meeting,  provides  as  follows: 


"The  voting  at  said  special  school  meet- 
ing siiall  be  by  ballot,  as  provided  for 
in  section  10467,  and  the  ballots  shall 
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he  ’for  annexation’  and  ’against  annex- 
ation, ’ when  the  whole  district  is  to 
be  annexed,  but  if  only  a part  is  to  be 
annexed,  the  ballots  shall  read  ’for 
release’  and  ’against  release.’" 


Turning  to  Section  10467,  R.  S.  Ho.  1939,  we  find  that 
the  method  of  voting  is  prescribed  as  follows: 


*’•»  * * and  each  person  desiring  to  vote 
shall  advance  to  the  front  of  the  chair- 
man and  deposit  his  ballot  in  a box  to 
be  used  for  that  purpose.  When  all 
present  shall  have  voted,  the  chairman 
shall  appoint  two  tellers,  who  shall 
call  each  ballot  aloud  and  the  secretary 
shall  keep  a tally  and  report  to  the 
chairman,  who  shall  announce  the  result; 
and  if  a majority  of  the  votes  cast  are 
'for  organization,’  the  chairman  shall 
call  the  next  order  of  business." 


Section  10420,  R.  S.  !io.  1939,  defines  who  are  qualified 
voters  at  school  elections  on  propositions  presented  at  meet- 
ings (there  are  special  qualifications  on  certain  propositions 
which  are  not  material  to  the  question  here),  in  the  following 
manner: 


"A  qualified  voter  within  the  meaning  of 
this  chapter  shall  be  any  person  who, 
under  the  general  laws  of  this  state, 
would  be  allowed  to  vote  in  the  county 
for  state  and  county  officers,  and  who 
shall  have  resided  in  the  district  thirty 
days  next  preceding  the  annual  or  special 
meeting  at  which  he  offers  to  vote. 


Prom  the  foregoing  statutes  we  conclude  that  in  order 
for  a person  to  vote  at  school  meetings  he  must  possess  the 
qualifications  set  forth  in  Section  10420.  It  must  follow, 
that  at  such  school  meetings  someone  must  determine  who  pos- 
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aosaos  those  qualifications . If  only  qualified  voters  are 
permitted  to  vote,  then  there  must  be  some  way  to  determine 
who  those  qualified  voters  are.  It  will  appear  from  the 
foregoing  sections  of  the  statutes  that  special  meetings  are 
organized  by  the  election  of  a chairman  and  a secretary.  No 
further  provisions  are  made  as  to  how  the  meetings  shall  be 
conducted  thereafter,  except  that  the  chairman  and  secretary 
shall  sign  and  attest  the  record  of  the  proceedings.  The 
school  meeting  Is  provided  for  by  law,  but  the  details  of 
how  It  conducts  itself  are  not  set  forth  in  the  statute. 

The  school  meeting  as  thus  assembled  is  a deliberative  assem- 
bly and  should  proceed  as  any  other  similar  body. 

In  the  case  of  Petrie  v.  Common  School  Dlst.  No.  5,  255 
Pac.  318  (Idaho),  the  court  was  considering  the  nature  of  a 
distriot  school  meeting  which  was  provided  for  under  statutes 
very  similar  to  those  quoted  above.  The  court,  1.  c.  322, 
said: 


"A  reading  of  these  sections  of  the 
statute  leads  to  the  conclusion  that 
the  annual  school  meeting  was  empowered 
by  the  Legislature  to  exercise  the 
functions  of  a deliberative  assembly, 
at  which  the  qualified  electors  of  the 
common  school  district  might  discuss 
and  dispose  of  general  questions  per- 
taining to  the  school  and  its  Interests. 


We  think  the  statutes  contemplate  that  the  school  meet- 
ing shall  be  conducted  under  the  supervision  of  the  chairman. 
The  natural  procedure  would  be  for  the  chairman  to  determine 
in  the  first  instance  who  were  the  qualified  voters  at  the 
meeting.  If  he  found  that  someone  offered  to  vote  who,  in 
Ills  Judgment,  did  not  possess  the  legal  qualifications.  It 
would  be  his  duty  to  refuse  to  allow  such  person  to  vote.  If 
that  person  was  dissatisfied  with  the  ruling  of  the  chairman, 
he  could  appeal  to  the  meeting  and  obtain  a vote  of  the 
members  present  as  to  whether  he  was  entitled  to  vote.  Of 
course,  the  decision  of  the  meeting  would  prevail  and  ulti- 
mately determine  whether  the  particular  person  was  entitled 
to  vote. 
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CONCLUSION 


It  ia,  therefore,  the  opinion  of  this  office  that  at 
a meeting  of  the  voters  of  a common  school  district,  the 
chairman  would  have  the  right  in  the  first  instance  to  pass 
upon  the  qualifications  of  those  offering  to  vote,  hut  that 
his  ruling  would  he  subject  to  a majority  vote  of  the  entire 
assembly. 


II 

Under  the  answer  to  question  one,  v/e  pointed  out  that 
the  qualifications  of  a voter  at  a school  meeting  were  set 
out  in  Section  10420  of  the  statutes.  Tliat  section  pre- 
scribes that  voters  at  the  school  meetings  must  have  the 
3ame  qualifications  as  persons  who  are  authorized  under  the 
general  laws  to  vote  in  the  county  and  state  for  county 
officers  and  who  have  resided  in  the  district  thirty  days 
next  preceding  the  annual  or  special  meeting  at  which  he 
offers  to  vote..  The  qualifications  of  voters  under  the 
general  laws  are  found  in  Section  11469,  which  reads  as 
follows : 


"All  citizens  of  the  United  States, 
including  occupants  of  soldiers’  and 
sailors’  homes,  over  the  age  of  twenty- 
one  years  who  have  resided  in  this 
state  one  year,  and  the  county,  city 
or  town  sixty  days  immediately  preced- 
ing the  election  at  which  they  offer 
to  vote,  and  no  other  person  shall  be 
entitled  to  vote  at  all  elections  by 
the  people:  Provided,  each  voter  shall 
vote  only  in  tho  township  in  which  he 
resides,  or  If  in  a town  or  city,  then 
in  the  election  district  therein  in 
which  he  resides:  Provided  further , no 
idiot,  no  insane  person,  and  no  person 
while  kept  in  any  poorhouse  at  public 
expense,  except  the  Soldiers'  Home  at 
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St.  James  and  the  Confederate  Home 
at  Hlgglnsvllle,  or  while  confined 
in  any  public  prison  shall  be  en- 
titled to  vote  at  any  election  under 
the  laws  of  this  state;  nor  shall 
any  person  convicted  of  a felony  or 
other  infamous  crime,  or  of  a misde- 
meanor connected  with  the  exercise  of 
the  right  of  suffrage,  be  permitted 
to  vote  at  any  election  unless  lie 
shall  have  been  granted  a full  pardon; 
and  after  a second  conviction  of  fel- 
ony or  other  infamous  crime,  or  of  a 
misdemeanor  connected  with  the  exer- 
cise of  the  right  of  suffrage,  he 
shall  be  forever  excluded  from  voting." 


C 


It  is,  therefore,  the  opinion  of  this  office  that  a 
qualified  voter  at  a school  district  meeting  is  a voter  who 
possesses  the  qualifications  prescribed  by  Section  11469,  R. 
S.  Ho.  1939,  and,  in  addition,  lias  resided  in  the  district 
thirty  days  next  preceding  the  meeting  at  which  he  offers 
to  vote. 


Ill 

Section  10404,  supra,  provides  in  part  as  follows: 


"Whenever  an  entire  school  district, 
or  a part  of  a district  adjoining 
any  city,  town  or  village  school 
district,  desires  to  be  attached 
thereto  for  school  purposes,  upon 
the  reception  of  a petition  setting 
forth  such  fact  and  signed  by  ten 
qualified  voters  of  such  district, 
the  board  of  directors  thereof  shall 
order  a special  meeting  for  said  pur- 
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pose  by  giving  notice  as  required 
by  section  10418.  »-»»»*>*■> 


It  will  be  noted  by  the  foregoing  section  that  the 
calling  of  a special  meeting  to  vote  upon  the  proposition 
of  annexing  the  district  or  a part  of  the  district  to  a 
town  or  city  school  originates  with  the  voters  of  the  dis- 
trict desiring  to  be  annexed.  The  board  does  not  seem  to 
have  the  authority  to  call  a special  election  unless  a 
petition  Is  filed  by  the  required  number  of  qualified  voters 
of  such  district.  It  therefore  seems  clear  that  when  the 
required  number  of  qualified  voters  present  a petition  to 
the  board  of  directors  it  is  mandatory  upon  the  directors  to 
call  the  special  meeting.  While  we  do  not  find  any  case  In 
which  our  courts  have  passed  directly  upon  whether  the  school 
board  Is  required  to  call  the  special  meeting  upon  receipt  of 
the  proper  petition,  yet  we  find  that  in  the  case  of  Farber 
Consolidated  School  District  v.  Vandalia  School  District, 

280  S.  ff.  69,  71,  the  court,  in  passing  upon  the  sufficiency 
of  a certain  annexation  proceeding,  said: 


"It  is  provided  in  section  11252,  Re- 
vised Statutes  Missouri  1919,  that 
city  districts — and  such  are  the 
Vandalia  and  Laddonia  districts — may 
acquire  the  whole  or  a part  of  the  ad- 
joining districts  on  a successful  vote. 
Tills  election  could  be  called  for  by 
ten  or  more  citizens  of  the  adjoining 
district,  such  as  the  Farber  district 
here,  which  is  to  be  attached.  * * ■* 


We  think  the  court  clearly  recognized  that  ten  or  more  of 
the  qualified  voters  of  the  district  could  call  for  the 
election. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  office  that  upon 
receipt  of  a proper  petition  provided  for  by  Section  10484, 
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It  la  mandatory  upon  the  board  of  directors  to  call  a special 
meeting  to  consider  the  proposition  of  the  proposed  annexation 
mentioned  in  said  petition. 


IV 

The  next  question  is  as  to  whether  the  statutes  provid- 
ing for  criminal  prosecution  for  illegal  voting  apply  to 
Illegal  voting  at  special  meetings  of  school  districts  under 
Section  10484. 

No  particular  statutes  are  referred  to,  but  we  presume 
you  have  reference  to  Sections  4355  and  4356,  R.  S.  LIo.  1939. 
Laid  sections  read  as  follows: 


"Sec.  4355.  F raudulent  voting.— Every 
person  who  shall",  at  any  election  held 
in  pursuance  of  the  laws  of  this  state, 
or  of  any  city  or  other  municipality 
thereof,  vote  more  than  once,  either  at 
the  sane  or  a different  place,  or  shall 
knowingly  cast  more  than  one  ballot,  or 
shall  vote  at  any  such  election  knowing 
that  lie  is  not  a qualified  voter  and  Is 
not  entitled  to  vote,  and  every  person 
who  shall  knowingly  advise  or  procure 
any  person  to  vote  who  is  not  entitled 
to  vote,  or  shall  knowingly  advise  or 
procure  any  illegal  vote  to  be  cast  at 
any  such  election,  shall  be  deemed  guilty 
of  a felony,  and  upon  conviction  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary not  exceeding  five  years,  or  by  im- 
prisonment in  the  county  Jail  not  exceed- 
ing one  year,  or  by  a fine  of  not  less 
than  fifty  dollars,  or  by  both  such  fine 
and  imprisonment." 


"Sec.  4356.  Attempt  to  ca3t  llleral 
vote.— Svery  person  wHo  shall  attempt  to 
vote  at  any  election  held  in  pursuance 
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of  the  laws  of  this  state,  or  In 
any  city  or  other  municipality  there- 
of, knowing  that  he  is  not  entitled 
to  vote  at  such  election,  shall  he 
deemed  guilty  of  a misdemeanor.” 


It  will  he  observed  that  in  Sections  4355  and  4356, 
supra,  voting  ”at  any  election  held  in  pursuance  of  the 
laws  of  this  state”  Is  referred  to  and  covered.  There  Is 
no  question  hut  what  the  school  meetings  and  elections  pro- 
vided for  hy  Section  10404  are  elections  held  in  pursuance 
of  the  laws  of  this  state.  Such  elections  are  provided  for 
hy  statute  and  could  not  he  held  without  such  statutory 
provisions.  It  would  seen  clear,  therefore,  that  persons 
who  vote  knowing  that  they  are  not  legal  voters,  or  who 
attempt  to  vote  knowing  that  they  are  not  entitled  to  vote 
at  such  elections,  would  he  guilty  under  these  sections. 

In  the  case  of  State  v.  Hingley,  52  Pac.  89  (Ore.)  the 
court  had  before  It  the  question  of  whether  a defendant 
could  he  prosecuted  for  unlawfully  voting  at  a legally  auth- 
orized election  when  he  was  charged  with  voting  illegally 
at  a school  election.  The  defendant  v/as  making  the  conten- 
tion that  a district  school  meeting  was  not  such  an  election 
as  was  contemplated  hy  the  criminal  statute  against  illegal 
voting.  In  passing  on  this  contention  the  court  said: 


"The  second  question  Involves  a con- 
struction and  application  of  section 
1846.  1 Hill’s  Ann.  Laws,  under  which 

the  indictment  was  drawn.  It  reads  as 
follows:  'If  any  person  shall  vote,  or 
offer  to  vote,  at  any  legally  authorized 
election  In  this  state,  knowing  himself 
not  entitled  hy  law  to  vote  thereat,  or 
shall  vote,  or  offer  to  vote,  at  any 
poll  or  In  any  precinct  at  any  such  elec- 
tion, Imowing  himself  not  entitled  to 
vote  at  such  poll  or  in  such  precinct, 
such  person,  upon  conviction  thereof, 
shall  he  punished,'  etc.  Is  this  statute 
broad  enough  to  comprehend  a school  meet- 
ing held  for  the  purpose  of  electing  a 
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director  and  a clerk  of  the  district 
in  which  such  meeting  is  held?  Sec- 
tion 2599,  2 Hill*s  Ann.  Laws  Or., 
authorizes  the  election  of  the  officers 
named  at  such  a meeting.  They  are  to 
ho  selected  by  the  electors  qualified 
to  vote  thereat,  as  prescribed  by  sec- 
tion 2609,  supra.  This,  within  the 
authorities,  constitutes  an  election. 
Bouv.  Law  Diet.  tit.  ‘Elections*;  Latlien 
v.  Campbell  (^.  App.)  51  Pac.  931;  6 
Am.  & Eng.  Enc.  Law,  260.  Section  1846, 
supra,  which  defines  the  crime  and  af- 
fixes the  penalty,  is  found  in  the  Code 
of  Criminal  Procedure,  and  was  not  en- 
acted as  a part  of  the  election  laws 
which  govern  general  and  special  elec- 
tions within  the  state,  and  is  not  re- 
stricted to  such  elections.  It  is  a 
general  statute,  constituting  it  an 
offense  for  any  person  to  vote  at  any 
legally  authorized  election,  knowing 
himself  not  entitled  by  law  to  vote  at 
such  election.  The  election  in  question 
was  legally  authorized,  and  is  therefore 
within  the  purview  of  the  statute.  '•>  * ■»" 


We  think  the  reasoning  of  the  court  in  the  foregoing  case 
would  apply  equally  to  school  meetings  called  under  Section 
10434. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
Sections  4355  and  4356,  R.  S.  Mo.  1939,  apply  to  special 
meetings  of  qualified  voters  called  by  virtue  of  Section 
10484,  R.  S.  Lio.  1939. 

Respectfully  submitted. 


APPROVED: 


Attorney-General 
of  Missouri. 

IIHKjCP 


1IARRY  H.  KAY 

Assistant  Attorney-General 


CH~PPLb2  OlilLDRSii  SERVICES  (1)  Salaries  or  the  employers  unaer 

tne  Crippled  Chilaren  Service  snail  be 

paid  from  the  appropriations  for  such 
service  ana  not  from  tne  appropriations 
for  tne  Confeaerate  Home;  (2)  Trans- 
portation may  be  furnished,  for  criooled 
cnildren  ana  their  nurses  unaer  the 
(jripolea  Cnilaren  Service  aopropriation 
but  not  by  the  confederate  Solaiers' 
appropriation. 


September  23,  1942. 


lor.  John  C.  croawhite 
Superintendent 

confederate  Home  of  Missouri 
Hi  ins vi lie,  Missouri 


Dear  Mr.  croswhite; 


The  Attorney-General  wishes  to  acknowledge  your 
letter  of  September  13th  in  which  you  request  an  opinion  of 
this  Department.  Your  letter,  omitting  caption  and  signa- 
ture, is  as  follows; 

"Please  render  an  opinion  on  the  follow- 
ing matter: 

"Items  B and  C of  Section  34,  of  House 
Bill  581  provide  for  the  prorating  of 
funds  appropriated  to  the  Confederate 
home,  with  the  Crippled  Childrens 
service  as  instituted  here.  This 
specifies  the  use  'Repairs  and  Replace- 
ments' and  'Operations'. 

"Ite  . A provides  for  salaries  of  the 
Confederate  Home  but  makes  no  reference 
to  the  personnel  necessary  to  the  main- 
tenance of  the  Crippled  Childrens  Hos- 
pital. 

"Can  we  then,  legally  pay  these  salaries 
at  the  Crippled  Childrens  xlospital? 

"I  make  this  request  for  an  opinion  at 
the  insistence  of  the  auditors  and  the 
Governors  secretary,  Mr.  Arens,  who  assume 
that  the  salaries  should  be  met  by  House 
Bill  503,  section  3,  which  appropriates 
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the  sum  of  $125,000.00  for  the  Crippled 
Childrens  work,  vidiich  includes  salarios 
and  transportation  to  and  from  the 

hospitals  and  the  convalescent  homes. 

» 

"Are  wo  legally  entitled  to  maintain  and 
operate  a vehicle  for  transporting  the 
children  and  their  nurses  to  and  from 
the  hospital  in  Kansas  City,  and  to  and 
from  the  city  of  Hi jginsville  for  shop- 
ing  purposes? 

"I  shall  appreciate  your  early  consider- 
ation of  these  questions  and  thank  you 
in  advance." 


It  appears  that  there  are  two  questions  which  you 
wish  answered,  the  first  of  which  is  - Can  the  Confederate 
Home  of  Missouri  legally  pay  the  salaries  of  the  employees  at 
the  crippleu  Children* s Hospital?  And  the  second  is  - ’Whether 
the  Confederate  Home  of  Missouri  is  legally  entitled  to  main- 
tain and  operate  a vehicle  for  transporting  children  and  their 
nurses  to  and  from  the  hospital  In  Kansas  City,  and  to  and  from 
the  cit„  of  Higgins ville  for  shopping  purposes? 

In  answer  to  your  first  question  I wish  to  call  your 
attention  to  the  fact  tlxat  in  your  letter  you  speak  of  Items 
B and  C of  taction  54  of  House  Bill  581,  Laws  of  Missouri,  1941. 
Such  section  does  not  have  an  Item  B and  I assume  that  you 
have  reference  to  Items  C and  D of  such  section.  Proceeding 
under  that  assumption,  I will  first  cite  you  to  Section  34  of 
House  Hill  581,  found  at  page  195  of  ^aws  of  Missouri  for  1941 
(for  reason^  apparent  we  will  omit  Item  A of  such  section) : 

"Confederate  £ olcflers  1 Home  .—There  is 
hereby  appropriated  out  o?  the  State 
Tre  sury,  chargeable  to  the  General  Rev- 
enue Fund,  the  sum  of  Ninety- two  Thousand 
Five  uundred  hollars  (^92,500.00)  to  pay 
the  salaries,  wages  and  per  diem  of  the 
officers  and  employees  and  other  expenses 
of  the  Confederate  Soldiers • Home  of  Mis- 
souri, for  the  years  1941  and  1942,  as 
follows : 
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"C.  hepalrs  and  Replacements* 

"Labor,  material  and  supplies  for  the 
repair  of  buildings,  building  equipment, 
light  plant,  water  supply  and  plumbing. 

Operating  equipment  consisting  of  laundry, 
cleaning  and  sanitation  equipment,  plant 
machinery  and  equipment,  production  and 
construction  equipment,  other  and  miscel- 
laneous equipment.  As  buildings  are 
turned  over  to  the  Board  of  Curators  of 
the  Missouri  University  for  Crippled 
Children* s program,  then  the  amount  set 
forth  in  this  item  shall  be  prorated  be- 
tween the  two  eoards  •••••••••  7,500.00 

WD.  Operations 


"General  expenses:  consisting  of  communi- 
cation, printing  and  binding,  transportation 
of  things,  travel,  other  general  expenses. 

Material  and  supplies:  consisting  of  cloth- 
ing and  dry  goods,  farm  and  garden  supplies, 
grounds  and  roadway  material  and  supplies, 
household  supplies,  laundry,  cloaning  and 
sanitation  supplies,  light,  heat,  power  and 
water  supplies,  medical,  surgical  and  hospital 
supplies,  small  tools,  miscellaneous  supplies 
and  repairs,  stationery  and  other  supplies, 
insurance  and  premiums  on  bonds,  and  other 
necessary  expense.  As  buildings  are  turned 
over  to  the  Board  of  Curators  of  the  Mis- 
souri University  for  the  Crippled  Children's 
program,  then  the  amount  set  forth  in  this 
item  siiall  be  prorated  oetween  the  two 
boards  •••••••  .£40,000.00 


Also  in  connection  witn  this  matter  I wish  to  further 
cite  you  to  Section  5 of  Route  Bill  5Q3,  found  on  page  274  of  the 
Laws  of  Missouri  for  1941,  which  section  reads  as  follows: 

"Lixponae  of  work  for  crippled  children. -- 
There  is  hereby  appropriated  out  of  the 
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State  Treasury  chargeable  to  the  General 
Revenue  Fund  the  sum  of  One  Hundred  Twenty- 
five  Thousand  Dollars  (s, >125, 000. 00)  for 
the  work  of  the  crippled  Chilaren  Service; 
to  be  administered  by  the  Missouri  State 
University,  including  the  transportation  of 
children  to  and  from  the  hospitals  and 
convalescent  homes  and  transportation  for 
nurses,  attendants  and  doctors  in  the 
operation  of  the  service,  and  the  mainte- 
nance of  the  children  in  the  hospitals  and 
convalescent  homes,  including  medicines, 
appliances,  treatments,  nursing,  drugs, 
dressings.  X-rays,  printing  costs,  salarios 
and  wagds,  instruction  and  training  and  the 
purchase  and  repair  of  equipment,  and  other 
necessary  expenditures  for  the  Crippled 
Children  service  in  this  State  and  the 
University  of  Missouri  is  hereby  designated 
as  the  State  agency  to  cooperate  with,  to 
receive  and  expend  allotments  from  the 
appropriate  department  or  bureau  of  the 
Federal  Government  tliat  may  be  authorized 
to  allot  Federal  funds  for  the  care  of 
crippled  children." 

As  can  be  seen  from  the  above  two  appropriation  measures 
there  is  an  appropriation  made  for  the  Confederate  Soldiers* 

Home  and  also  an  appropriation  for  the  expenses  of  work  for 
crippled  children. 

I further  wish  to  cite  you  at  this  time  to  Section 
15130,  R.  S.  Mo.  1939,  which  is  contained  in  Chapter  124  pertain- 
ing to  "Soldiers'  Homes."  This  section  reads  as  follows: 

"The  board  of  trustees  shall  elect  a presi- 
dent, treasurer  and  secretary  from  their 
number  and  fix  the  amount  of  bond  which 
the  treasurer  shall  be  required  to  give, 
which  bond  shall  be  approved  by  the  governor 
and  deposited  with  the  secretary  of  state. 

No  member  of  the  board  of  trustees  shall 
either  directly  or  indirectly  furnish  any 
supplies  towards  the  maintenance  of  said 
home,  or  its  buildings  or  grounds,  nor  be 
directly  nor  indirectly  interested  in  any 
corporation  furnishing  such  supplies  under 
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penalty  of  uishonorabl  > dismissal  from 
his  trust  by  either  the  board  cr  the 
governor  of  this  state,  oald  board 
shall,  on  or  before  the  third  Wednesday 
of  January,  1935,  and  on  the  sane  day 
every  two  years  thereafter,  lurniah  a 
detailed  report  of  its  work  to  the 
general  aese/ably,  accompanied  by  a state- 
ment under  oath  ox’  the  treueurer  of  the 
board  of  the  financial  transactions  of 
the  two  preceding  years,  giving  a detailed 
statement  of  all  moneys  and  property  re- 
ceived on  account  of  such  home  and  an  item- 
ized account  of  its  dis our sen ent a.  Said 
bo  rd  of  trustees  snail  have  power  and 
authority  to  make  ail  necessary  rules  and 
regulations  for  the  control  and  maintenance 
of  said  home  and  for  the  admission  and  dis- 
charge of  the  inmates  thereof,  and  shal- 
also  provide  for  a superintendent  who  shall 
oo  a descendant  of  a soldier  or  a sailor 
aha  shall  havo  served  in  the  army  or  navy 
of  tne  Conf  edorate  states  of  jaarica,  and 
for  other  necessary  employees.  The  board 
of  managers  of  said  home  shall  set  aslae 
to  oe  used  by  the  board  of  curators  of  uhe 
university  of  Missouri  .for  the  hospitali- 
zation and  oaro  of  crippled  children  such 
pox’tlon  of  3 aid  hoise  an  shall  in  the  judg- 
ment of  said  boax'u  of  managers  oe  not  neces- 
s ury  for  tho  maintenance  and  care  of  ex- 
co^ifeuerate  aolulers  and  sailors  am  wives, 
widows  and  orphans,  and  the  portion  so  set 
aside  shall  be  •inner  the  exclusive  juris- 
diction and  control  of  said  board  of  curators 
of  tho  university  of  Missouri.  The  members 
of  uke  board  of  trustees  shall  receive  ccnpen- 
sation  at  ths  rate  of  *5.00  per  day  for  not 
moru  than  one  day  per  month  for  meeting 
actually  attended,  and  also  their  actual  travel- 
ing expenses,  to  oe  paid  out  of  the  appropri- 
ation for  said  institution*" 

The  aoove  provision  provides  that  the  board  of  managers 
of  the  Confederate  Home  located  at  Hlgginsville,  shall  set  aside 
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tu  be  used  by  the  Board  of  Curators  of  the  University  of  Mis- 
souri for  the  hospitalization  and  caro  of  crippled  children 
such  portion  of  said  home  as  shall  in  the  Judgment  of  said 
board  of  mana  ers  be  not  necessary  for  the  maintenance  and 
care  of  ex-confederate  soldiers  and  sailors  and  wives,  widows 
and  orphans,  ana  tne  portion  so  set  aside  shall  be  under  the 
exclusive  Jurisdiction  and  control  of  said  Board  of  Curators 
of  the  University  of  Missouri.  Of  course,  the  purpose  of  this 
provision  is  to  provide  a home  for  the  cripplec  children,  said 
in  view  of  the  fact  that  eventually  the  residents  of  the  Con- 
federate Home  will  be  zone,  such  home  will  provide  a suitable 
place  for  such  crippled  children.  It  further  appear?  that  if 
the  demands  of  the  confederate  soldiers  ana  their  wives,  widows 
and  orphans  become  fewer  that  such  portion  of  the  Confederate 
Home  that  is  not  used  shall  be  turned  over  to  the  Board  of 
Curators  of  the  Missouri  University  for  the  use  of  the  crip- 
pled children  aforesaid. 

Therefore,  under  Items  C and  D of  Section  34  of 
House  Bill  581.  cited  above,  the  expenses  and  upkeep  of  such 
buildings,  as  they  are  placed  at  the  disposal  of  the  crippled 
ciiiluren,  shall  be  shared  by  the  Confederate  Ilouie  and  the 
University  of  Missouri  acting  on  the  part  of  the  crippled 
children.  In  reading  this  appropriation  act  it  can  be  seen 
that  no  where  in  the  two  items  mentioned  is  there  any  provision 
made  for  the  payment  of  salaries  of  employees,  if  any,  of  the 
crippled  childrens  administration.,  However,  by  reading  Section 
3 of  House  Bill  583,  cited  above,  we  find  that  the  appropriation 
set  out  in  that  provision  sliall  be  used  for  "the  transportation 
of  chiluran  to  anu  from  the  hospitals  and  convalescent  homos 
and  transportation  for  nurses,  attendants  and  doctors  in  the 
operation  of  the  service,  and  the  maintenance  of  the  children  li- 
the hospitals  and-  convalescent  homes,  including  medicines,  appli- 
ances, treatments,  nursing,  drugs,  dressings.  X-rays,  printing 
costs,  3alarlos  ana  wages , * •»  -a-." 

In  view  of  the  fact  that  appropriation  measures  must 
be  under  the  law  strictly  construed,  it  Is  our  opinion  that  the 
salaries  at  the  crippled  childrens  hospital  shall  be  paid  from 
the  appropriation  set  up  In  Section  3 of  House  Bill  583  and 
not  from  the  appropriation  of  the  Confederate  Soldiers ' Home 
as  set  out  in  Section  34  of  House  Bill  581. 
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Your  second,  question  is  as  to  whether  you  are 
loyally  entitled  to  roaintain  and  operate  a vehicle  for 
transporting  children  and  their  nurses  to  and  from  the  hos- 
pital in  Kansas  City,  and  to  and  from  the  city  of  Higglna- 
vllle  for  shopping  purposes. 

In  answer  to  your  question  I will  again  call  you r 
attention  to  f action  15130,  supra,  in  wdiich  it  states  that 
the  portion  set  aside  at  the  Confederate  Horae  for  the  use  of 
the  crippled  children  shall  be  under  the  e. elusive  Jurisdiction 
ana  c ntrol  of  the  board  of  Curators  of  the  University  of  Mis- 
souri. The  boara  of  Curators  of  the  Missouri  University  have 
control  of  the  appropriation  in  the  amount  of  *>125,000.00  for 
tue  work  of  the  Crippled  Children  Service  and  this  appropriation 
specifically  states  that  this  is  to  be  administered  by  the 
Missouri  ntate  University  for  "the  transportation  of  children 
to  and  from  the  hospitals  ana  convalescent  homes  and  transpor- 
tation for  nursjs,  attendants  and  doctors  in  the  operation  of 
the  service,  * *" 

Tie  believe  that  under  the  provisions  of  Section 
15130  and  also  under  the  provisions  of  Section  3 of  House  Bill 
533,  that  the  Missouri  State  University,  acting  through  the 
.board  of  Curators,  can,  if  such  board  deems  it  expedient, 
maintain  and  operate  a vehicle  for  transporting  tho  chiluren 
and  their  nurses  to  and  from  the  hospital  in  Kansas  City,  and 
to  mid  from  the  city  of  Higginsvllle  for  shopping  purposes, 
provided  such  shopping  purposes  are  confined  to  the  general  business 
of  such  crippled  Children  Service.  However,  we  do  not  believe 
that  under  Section  34  of  House  Bill  581,  cited  above,  that  the  Con- 
federate Home  at  Higginsvllle,  can,  under  its  appropriation,  fur- 
nish transportation  for  the  purposes  as  sot  out  above.  There  is 
a definite  appropriation  made,  as  stated  above,  for  the  transpor- 
tation of  the  patients  to  the  University  of  Missouri  and  it  is 
our  opinion  that  such  transportation  shall  be  paid  out  of  that 
appropriation  and  not  tho  appropriation  made  to  the  Confederate 
Home. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  Department  that 
the  salaries  of  the  employees  of  the  Crippled  Chiluren  Service 
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shall  be  paia  Irou  the  appropriation  under  octlon  3 of 
house  Bill  385,  f ounu  at  page  274  of  the  nav;s  of  Missouri, 
1941,  ana  should  not  be  paiu  fro  i the  appropriation  made 
for  tne  benefit  of  the  Gonf operate  Home.  It  is  further  our 
conclusion  that  the  Missouri  state  University,  acting  tiirough 
the  'oard  of  curators,  may  furnish  a vehicle  for  the  trans- 
portation of  children  and  their  nurses  from  the  hospital  in 
Kansas  City  to  the  Confederate  home  in  Higjinsville  if  they 
doam  it  expedient  to  0.0  so.  Hov/ever,  we  do  not  chink  that 
the  Confederate  home  can  fumlsn  such  transportation  from  the 
appropriation  made  under  Items  C and  D,  9ction  34  of  House 
Bill  581,  clteu  at  page  194,  Laws  of  Missouri,  1941. 


yours  very  truly 


J ' Hl  i 8.  PHILLIPS 

Assistant  Attorney-General 


Ai-PhOV. 


UOY  McKITl’KICh 

Attomoy-c-eneral 


/ 


JSP  xEG 


SCHOOLS 


School  property  may  be  disposed  of  if  rf°  longer 
required  for  sch  ol  purposes. 


November  27,  1942. 


ilon,  . a. 'shall  Craig 
prosecuting  Attorney 
Mississippi  County 
charleston,  Lilssouri 


FILED 

Xo 


Dear  nr.  Craig: 


The  Attorney -General  wishes  to  acknowledge  receipt 
of  your  letter  of  November  24th  in  w liich  you  requested  an 
opinion  of  this  Office.  This  request,  omitting  caption  and 
signaturo,  is  as  follows: 

"A  small  country  school  in  tills  County 
has  2 acres  of  ground,  most  of  which 
has  been  permitted  to  grow  up  in  weeds 
and  waste.  The  church  in  that  commun- 
ity desires  to  purcnaso  1,V  acres  for 
Church  purposes.  Doth  the  Ochool  District 
ana  the  ohurch  would  like  to  make  the 
transaction. 


"I  would  like  to  know  whether  or  not  the 
school  district  has  authority  to  sell  a 
portion  of  their  property  whero  it  ia  not 
essential  for  school  purpoaos." 


There  soem  to  be  two  statutes  th&t  will  ovorn 
your  request  as  to  whether  a school  district  may  disposo  of 
a portion  of  its  property  where  it  is  not  essential  for 
school  uses.  I will  first  cite  you  to  Section  10403,  ii.  d. 
mo.,  1939,  which  reads  as  follows: 


"The  title  of  all  achoolhouse  sites  and 
other  school  property  shall  be  vostod 
in  the  district  in  which  the  same  may  be 
located;  and  all  prop  ;rty  leased  or  rented 
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for  school  purposes  shall  bo  wholly 
undor  tho  control  of  the  board  of 
dir  ctors  during  such  time;  but  no 
soaro  shall  lease  or  rent  any  building 
for  school  purposes  while  the  district 
schoolhouso  is  unoccupied,  and  no 
schoolhouse  or  school  site  shall  be 
abandoned  or  sold  until  another  site 
and  house  are  provided  for  sucn  school 
district. " 

It  will  be  seen  from  a study  of  this  section  that 
no  property  used  for  a schoolhouse  or  school  site  shall  be 
abandoned  or  sold  until  another  site  or  schoolhouse  is  provided 
for  such  school  district.  Apparently  this  statute  is  com- 
piled with  in  your  matter  since  tho  district  does  not  contem- 
plate selling  or  doing  away  \ 1th  the  3cnoolhouse  Itself  or 
with  one-half  acre  of  the  round  adjacent  thereto. 

In  view  of  that  section  I will  next  cite  you  to 
lection  10419,  h.  1.  n.o.  1939.  This  section  has  to  do  with 
the  powers  of  the  voters  at  tho  annual  school  meeting  and 
is  rather  lengthy,  and  in  view  of  tho  fact  that  there  is  only 
one  sub-section  that  will  apply  in  this  matter,  I will  cite 
you  to  said  sub- section: 

"The  qualified  voters  'assembled  at  the 
annual  meeting,  when  not  otherwise  pro- 
vided, shall  have  power  by  a majority  of 
tho  votes  cast: 


. • 


"Seventh— I'o  aii*ect  the  sale  of  any 
property  olonging  to  tho  district  but 
no  longer  required  for  the  use  thereof, 
to  determine  the  disposition  of  the  same 
and  the  application  of  the  proceeds. 

* » « « * « w 

It  can  be  seen  from  the  last  cited  section  of  the 
statute  that  the  voters  in  the  school  district  have  the  right 
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to  dispose  of  property  owned  by  the  school  aistrict  which 
is  of  no  value  to  such  aistrict.  Your  letter  states  that 
11  a sroall  country  school  in  this  County  has  2 acres  of 
ground,  most  of  which  has  oeen  permitted  to  grow  up  in 
weeds  and  waste.”  Apparently  this  one  and  one-half  acres 
which  the  church  desires  to  purchase,  is  of  no  value  to 
the  school  aistrict  in  view  of  the  fact  that  it  i allowed 
to  row  up  in  weeds.  Of  course,  that  is  a matter  of  fact 
which  this  department  cannot  pass  upon. 


0 ILLUSION. 


Therefore,  it  is  the  conclusion  of  this  Department 
that  if  the  property  of  the  school  district,  which  the  Church 
contemplates  purchasing,  is  no  longer  required  for  the  use 
of  said  school  district,  the  voters  in  such  district,  at  the 
annual  meeting,  shall  have  the  power  by  a majority  of  the 
votes  cast  to  soli  such  property. 


AQspectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  ittorney- General. 


APPROVED  s 


HOY  McKIT TRICK 

Attorney-General 


JSPjEG 


The  sales  tax  should  be  collected 
on  tangible  personal  property 
sold  to  the  county  court  if  the 
seller  is  engaged  in  the  business 
of  selling  such  property. 

i-ebruary  6,  1942 


Hon.  ..ilbur  i' . Daniels, 

Prosecuting  Attorney 
Howaru  County 
Fayette,  Missouri 

Dear  hr.  Daniels: 

Replying  to  your  letter  of  a ecent  date,  whex*ein 
you  request  an  opinion  from  thin  department  on  the  following 
statement  of  facts. 

"I  would  like  an  opinion  on  the  following: 

Joes  the  County  '■'ourt  have  to  pay  a sales 
tux  on  lumber  purchased  from  indiviuual 
f aimers,  said  lumber  to  be  used  by  the  County 
Court  In  the  construction  of  roaas  and 
bridge a?" 

Ap.  arently,  from  your  letter,  you  are  under  the  im- 
pression that  the  sales  tax  should  not  be  collected  on  pur- 
chases of  lumber  made  by  the  County  Court  from  farmers  for 
two  reasons:  first,  th  t the  counties  are  not  liable  for 
payment  of  such  tax  and;  second,  that  farmers  are  not  en- 
gaged in  the  business  of  selling  limber  at  retail. 

Under  section  11407  R.  S.  Mo. , 1939,  the  term 
"person"  is  defined  in  subsection  "a"  thereof  as  follows: 

"’Person*  includes  any  individual,  firm, 
co-partnership,  joint  adventure,  associa- 
tion, corporation,  municipal  or  private, 
and  whether  organized  for  profit  or  not, 

Btate,  county,  political  subdivision,  state 
department , commission,  board,  curcau  or 
agency  (except  the  btate  Highway  Department) , 
o^tate,  trust,  business  trust,  receiver  or 
trustee  appointed  by  the  btate  or  Federal 
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Court,  syndicate,  or  any  other  group  or 
combination  acting  as  a unit,  and  the 
plural  as  well  a s the  singular  number," 

From  this  definition,  it  is  apparent  that  counties 
are  included  ‘within  the  tern  "person". 

Lection. 11408  of  said  uct^nu  amended  by  Laws  of 
Missouri,  1941,  page  701,  requires  sales  tax  to  be  imposed  on 
each  retail  sale  of  tangible  personal  property.  Section  11412 
makes  it  the  duty  of  e very  person  making  a purchase  or  re- 
ceiving a service  which  is  taxable  under  the  act  to  pay  the 
amount  of  t he  tax  to  the  person  making  .he  sale.  Since  the 
act  by  the  definition  of  the  term  "person"  includes  a county, 
then  there  is  no  question  but  that  a county  under  the  pro- 
vision of  said  section  11412,  would  be  required  to  pay  the 
amount  of  the  tax  to  the  person  making  the  sale  or  rendering 
the  service. 

On  the  question  of  whether  or  not  the  farmer,  in 
selling  his  lumber  to  the  county  court  is  engaged  in  a bus- 
iness which  is  taxable  under  the  act,  we  call  your  attention 
to  the  definition  of  the  term  "business"  under  subsection  "C" 
of  said  section  11407  which  reads  as  follows: 

"» Business’  includes  any  activity  engaged  in 
by  any  person,  or  caused  to  be  engaged  in  by 
him,  with  the  object  of  gain,  benefit  or  ad- 
vantage, either  direct  or  indirect  and  the 
classification  of  which  business  is  of  such 
character  as  to  be  subject  to  t he  terns  of 
this  article.  The  isolated  or  occasional s ale 
of  tangible  personal  property,  service,  sub- 
stance, or  thing,  by  a person  not  engaged  in 
such  business  does  not  constitute  engaging 
in  business,  within  the  meaning  of  this  article." 

It  will  be  noted  that  the  last  sentence  of  this  para- 
graph defining  "business"  states  that  the  Isolated  or  occasional 
sale  of  tangible  personal  property  by  a person  not  enga;ed  in 
such  business  does  not  constitute  engaging  in  business  within 
the  meaning  of  the  sales  tax  act. 

In  volume  29  of  the  Permanent  edition  of  V.ords  and 
Phrases,  at  page  120,  we  find  where  tho  term  "occasional"  was 
defined  as  follows: 
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"'In  the  federal  law,  the  carrying  on 
of  business  within  a state  means  some- 
thing more  ohan  a casual  or  occasional 
purchase  of  goods;  the  business  must  be 
continuous  or  at  least  of  some  duration. * 
i_t.  Louis  Viire-iiill  Co.  v.  Consolidated 
3arbed-Wire  Co.,  32  F.  802.  The  conclusion 
would  have  fitted  the  facts  if  the  judge 
in  writing  that  opinion  had  used  tbe  word 
'isolated*  instead  of  the  words'casual  or 
occasional.'  New  haven  Pulp  is  Board  Co. 
v.  Downingtown  tofg.  Co.,  130  F.  605,  609." 

Applying  this  rule  to  the  facts  which  you  have 
submitted  it  would  not  seem  that  a farmer  would  be  classed 
as  one  who  is  engaged  in  the  business  of  selling  lumber  to 
the  County  Court  unless  the  business  is  continuous  or  of  some 
duration.  Cf  course,  each  particular  case  would  have  to 
be  determined  upon  the  facts  as  they  apply.  The  fact  that  the 
County  Court  uses  this  lumber  for  the  construction  of  roads 
and  bridges  would  not  be  determinative  of  your  question. 


CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  retail  sales  of  tangible  personal  property, 
including  lumber  sold  to  a County  are  , subject  to  the  pro- 
vision of  the  sales  tax  set,  if  the  person  making  such  sale 
is  engaged  in  the  business  of  selling  lumber  at  retail.  We 
are  further  of  the  opinion  that  if  such  seller,  being  a 
farmer  who  is  selling  surplus  lumber  from  his  premises,  makes 
only  occasional  sale  s and  if  he  is  not  engaged  in  the  business 
of  selling  lumber  at  retail,  then  such  transactions  are  not  w' th- 
in the  provision  of  the  salue  tax  act. 


iiespectfully  submitted 


T nL  BUTTON 

Assistant  Attorney  General 


AP.  ROV;  D: 


VAN;.  C.  TliUHLO 

(Acting)  Attorney  General 

TAB:  A.. 


TAXATION:  Counties  which  purchase  motor  fuel 

T'OTCR  VEHICLE  FUEL  TAX  or  diesel  fuel  art  required  to  p^f 

the  tax  imposed  by  H.3.  513  Laws  of 
Missouri  1941  page  448. 


March  2,  1942 


i 

Hon.  George  N.  Lav  is 
Prosecuting  Attorney 
Lac on  County 
uacon,  Missouri 

Lear  . Lr : 

fhi3  is  in  X'eply  to  your  letter  of  recent  date,  where- 
in you  request  an  opinion  from  this  department  on  the  following 
statement  of  facts: 

'Ltate  Inspector  of  Gils,  Geor  o Metzger,  sent  ...A. 

Pibbs,  Circ.it  Clerk  of  Macon  County,  Missouri, 
a user's  license,  20-098,  under  .ouse  Bill  513, 

Tlie  vehicles  intended  to  be  covered  by  tills  li- 
cense are-  roadgraders  using  diesel  fuel.  It  is 
contemplated  that  the  monthly  report  will  have  to 
be  furnished  by  the  county  showing  the  total  gal- 
lons of  such  fuel  used,  Tnis  is  for  the  purpose 
of  ass-ssing  tax  against  trie  county  which  will 
pro. ably  amount  to  ep proximate ly  .,-100  a month 
for  roadwork  on  the  county  highways. 

"I  am  doubtful  as  to  the  right  of  the  legislature 
to  assess  such  tax  against  Macon  County,  and  I am 
writing  to  ask  your  opinion  as  to  whether  or  not 
Macon  County  cai  be  required  to  pay  such  taxes.” 

The  pertinent  portion  of  11. B.  516  which  applies  to  your 
question  is  found  in  Laws  of  Missouri  1941  page  448,  as  follows: 

"For  the  purpose  of  this  article:  'Motor  Vehicles* 
shall  mean  and  include  all  veriicles,  engines,  ma- 
chines, or  mechanical  contrivances  which  are  pro- 
pelled by  Internal  combustion  engines  or  motors, 

" 'Fuel'  shall  mean  and  include  all  volative  and 
inflammable  liquids  totally  refined,  partly  re- 
fined or  unrefined,  (1)  10;i>  of  which  lias  not  been 
recovered  when  the  thermometer  reads  547  degrees 
F.  and  (2)  95, j of  which  has  not  been  recovered 
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when  the  thermometer  reads  464  degrees  F.  when  sub- 
ject to  uist illation  in  accordance  vi  th  ’S^annard 
Method  of  x’ests  Tor  Distillation  of  gasoline. 
Naphtha,  Aeroso-.e,  ana  similar  Petroleum  Prod- 
ucts’ (ADTL  designation:  D-86)  of  the  American 
Society  for  iestlng  Materials,  i'uel  shall  also 
mean  and  include  liquefied  gases  which  are  in  a 
gaseous  state  at  60  degrees  F.  at  a pressure  of 
3.4.7  pounds  per  square  inch  absolute,  denatured 
alcohol,  wood  alcohol.  Ethyl,  Alcohol,  ether,  tur- 
pentine, acetate,  and  products  having  a Held  Vapor 
Pressure  of  30  pounds  or  more  at  100  degrees  F* 

"’Public  Highways’  shall  mean  aid  include  every 
wa„  or  place,  of  whatever  nature,  general,  ly  open 
to  the  use  of  the  public  as  a matter  of  right  for 
the  purpose  of  vehicular  travel  and  notwithstand- 
ing that  the  same  may  oe  temporarily  closed  for 
the  purpose  of  construction,  reconstruction,main- 
tenance  or  repair. 

"’Person*  chall  mean  and  include  natural  persons 
and  partnerships,  firms,  associations,  joint 
stock  compaiies,  syndicates,  ana  corporst  ions, 
and  any  receiver,  trustee,  conservator,  or  other 
officer  q> pointed  pursuant  to  law  or  by  any  court, 
state  or  federal;  also  counties,  municipalities, 
and  other  political  subdivisions  of  this  state, 
singular  or  plural  and  the  btsfc  e of  Missouri. 

The  use  of  tiie  singular  number  shall  include  the 
tne  plural  number. 

"’Use*  shall  mean  and  Include  the  consumption  of 
fuel  by  any  person  In  a motor  vehicle  for  the 
propulsion  thereof  upon  the  public  highways  of 
this  Stat  e. 

"’User’  shall  mean  any  person  who  uses  or  consumes 
fuel  within  this  state  in  an  internal  combustion 
engine  for  the  generation  of  power  to  propel  motor 
vohioles  upon  the  public  highways  of  this  . tatc. 

"’Duly  Licensed  User’  shall  mean  and  include  any 
user  holding  an  unrevoked  license  Issued  under  this 
Act." 


\ 
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3y  the  definition  of  the  tenu  "person"  tupra,  there  can 
be  no  doubt  that  the  lawmakers  have  intended  to  Impose  this  tax 
on  counties  in  cases  where  they  purchase  "Diesol  Fuel"  to  be  used 
in  internal  combust ion  engines  for  the  generation  of  power  to  pro- 
pel motor  vehicles  on  the  public  highways  of  the  state. 

Your  inquiry  seems  to  go  more  to  the  authority  of  the  Legis- 
lature to  impose  this  tax  on  counties  than  to  the  question  of  whether 
or  not  the  tax  is  imposed  by  the  act. 

Tills  is  an  excise  tax  and  ?/e  think  the  question  of  wiietner 
or  not  such  a tax  may  be  imposed  on  the  State  and  political  sub- 
divisions such  as  counties,  municipalities  etc.,  has  been  consider- 
ed by  the  Supreme  Court  of  this  state,  in  the  case  of  State  ex 
rel  v.  Smith  90  S.  W.  (2d)  405.  The  court  in  speaking  of  the  na- 
ture of  t he  "Missouri  Sales  iax”  said  1.  c.  405: 

* * Under  these  general  difinitions  of  the  term, 
as  well  as  upon  the  authority  of  many  adjudicated 
cases,  we  think  it  so  clear  as  not  to  be  open  to 
question  that  the  tax  in  controversy  is  an  excise, 
and  not  a property,  tax.-:?  * *" 

By  the  s amc  rule  the  tax  here  under  consideration  is  an 
excise  tax. 

On  the  question  of  the  authority  of  the  State  to  impose  the 
provisions  of  the  "Sales  Tax"  on  the  State  and  its  agencies,  the 
court  in  the  Smith  case  supra,  said  l.c.  406: 

"It  la  elementary  that  the  power  of  the  Legis- 
lature in  matters  of  taxation  for  public  pur- 
poses is  unlimited,  except  in  so  far  as  restrained 
by  the  State  or  Federal  Constitution  or  inherent 
limitations  on  the  power  to  tax.*  * *■  * 

If  the  State  is  authorised  to  make  the  tax  applicable  to 
itself  and  its  agencies  then  it  would  be  authorized  to  make  the 
tax  applicable  to  any  political  subdivision  of  the  state,  ^.lso 
in  the  ca  e of  State  v.  Hallenberg-Uagner  Motor  Co.,  108  S,  • 

(2d)  398,  402,  the  court  in  speaking  of  the  authority  and  limitation 
of  u he  General  Assembly  to  levy  taxes  said: 

"The  inherent  power  of  t lie  Missouri  General  Assembly 
to  levy  taxes.  Independent  of  constitutional  <_;rant, 
is  subject  only  to  limitations  prescribed  in  tho 
Federal  and  State  Constitutions." 
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V.e  find  no  pruvisions  of  the  Federal  or  Ltute  Consitution 
which  would  prohl.it  the  state  from  making  this  tax  applicable  to 
counties. 


CONCLU: ION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  General  Assembly  is  not  prohibited  by  the  provisions  of 
the  * ederal  and  Ctate  Constitutions  from  making  the  provisions 
of  the  Motor  Fuel  Tax  imposed  under  H.  B.  516  Laws  of  Missouri 
1941,  page  448  applicable  to  counties,  and  that  the  act  does  apply 
to  counties. 

Respectfully  submitted 


TYRE  U.  BURTON 

Assistant  Attorney  General 


APfROVLD: 


iioy  Llci.ittrick 
Attorney  General 


TyjB:AV< 


OFflCEhS:  County  collector  liable  for  loss  in 

burglary  or  holdup. 


, -y 

March  19,  1942 


Hon.  George  0.  bait on 
Collector  of  Marion  County 
Hannibal,  Missouri 


bear  Cir: 


e are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"It  is  the  practice  in  this  County  for 
the  County  Collector  to  purchase  Eurglary 
and  holdup  Insurance  to  protect  the  funds 
which  he  collects  and  banks  as  Collector 
for  the  various  Political  subdivisions. 

"Will  you  please  advise  me  of  the  County 
Collector’s  liability  in  case  of  the  burg' 
larizing  or  the  holdup  of  the  Collector. 


Under  the  Section  11056  R.  b.  Missouri,  1959,  the 
collector  is  required,  before  entering  upon  the  duties 
of  his  office,  to  give  a bond. 

Under  hection  11098  K.  £>.  Missouri,  1939,  the  collec- 
tor is  required  to  file  with  the  county  clerk  a detailed 
statement,  verified  by  affidavit,  of  all  taxes  collec- 
ted during  the  preceding  month.  This  statement  should 
be  made  monthly  and  he  should  pay  the  money,  less  his 
commissions,  into  the  state  and  county  treasuries. 

Section  11098,  supra,  does  not  contain  any  ex- 
ceptions as  to  burglary  and  robbery,  and  for  that  reason 
the  full  amount  must  be  paid  into  the  county  treasury. 
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The  county  collector  is  an  Insurer  of  the  money 
collected  by  him.  It  was  so  held  in  the  case  of  City 
of  layette  v.  Silvey,  290  S.  W.  1019,  Par.  2,  where  the 
court  said: 


"*  The  general  rule,  which  is  the 

rule  in  this  state,  is  that  one  of  the 
duties  of  a public  officer  intrusted 
with  public  money  is  to  keep  such  funds 
safely,  and  that  duty  must  be  performed 
at  the  peril  of  such  officer.  Thus,  in 
effect,  he  is  an  insurer  of  public  funds 
lawfully  in  his  possession.  Shelton  v. 
State,  53  Ina.  331,  21  Am.  Hep.  197; 
Thomsen  v.  County,  63  ^eb.  777,  89  N.  W. 
389,  57  L.  R.  A.  303.  He  is  therefore 
liable  for  losses  which  occur  even  with- 
out his  fault.  Shelton  v.  State,  supra. 
This  standard  of  liability  is  bottomed 
on  public  policy.  University  City  v. 
Scliall , 275  fcio.  667,  205  S.  W.  631. 

"In  the  last  case  cited,  our  supreme 
Court,  speaking  through  ^lair,  P.  J., 
applied  this  general  rule  to  a city 
treasurer,  into  whose  hands  the  general 
funds  of  the  city  had  passed,  finding 
that  the  mayor  and  aldermen  had  di- 
rected the  funds  placed  to  the  credit 
of  the  city  treasurer  in  a certain 
trust  company,  which  later  failed. 

The  treasurer  died,  and  the  suit  was 
instituted  against  the  administrator 
of  his  estate.  The  estate  was  held 
lial le  under  the  general  bond,  not- 
withstanding the  fact  that  the  funds 
hac  been  so  deposited  in  the  trust 
company  at  the  direction  of  the  board 
of  aldermen." 


Eon.  George  0.  halton 
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Ibis  case  was  followed  in  the  case  of  first  National 
Bank  in  Bt.  Louis  v.  ^est  Lnd  Lank,  129  S.  ...  (2d)  879, 

1.  c.  883,  where  the  court  said: 


* * Until  he  settled  with  the  City, 

it  was  in  the  sole  custody  of  the  collec- 
tor and  he  was,  under  the  statutes  relat- 
ing to  cities  of  the  fourth  class,  en- 
titled to  keep  it  where  he  saw  fit;  he 
and  his  bondsmen  being  liable  as  insurers 
for  failure  to  account  therefor  and  pay 
over  at  the  proper  time.  City  of  Fayette 
v.  Silvey,  Ko.  App.,  2S0  S.  1ft.  1019.  * ** 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  that  the  county  collector  is  liable 
for  all-  money  collected  by  him  as  taxes,  and  it  should  be 
paid  monthly  into  the  county  treasury,  he  and  his  sureties 
are  liable  on  their  bond,  even  if  the  money  is  lost  in  a 
burglary  or  holdup. 


Respectfully  submitted 


APPROVED: 


W.  J.  BURhii. 

Assistant  Attorney  General 

ROY  McKlf TRICK 

Attorney  General  of  Missouri 


’AiJElRV. 


1.  COUNTY  COURTS  -l.Can  reduce  rate  of  interest  below 

2.  PUBLIC  OFFICERS  - 6%  by  order  on  protested  warrants 

for  accounts  accruing  after  order. 

2. Cannot  agree  to  less  than  6%  on 
proe tested  salary  warrant. 


May  19,  1942 


< 


Honorable  0.  A.  banner 
Treasurer 
liipley  County 
Doniphan,  issouri 


ar  Sirs 


Vue  are  in  receipt  of  your  letter  of  May  19,  1942, 
ir  which  you  request  an  official  opini  n,  as  follows: 


MThe  county  Court  of  aipley  County 
has  made  an  order  setting  the  interest 
on  School  Fund  Loans  at  5$  per  annum. 

”The  Court  has  also  made  an  order 
setting  the  rate  of  interest  on  pro- 
tested warrants  issued  on  Ripley  uounty 
at  S%,  The  Prosecuting  Attorney  of  this 
County  informs  me  that  the  County  Court 
has  no  authority  to  set  the  rate  of 
interest  on  said  warrants  at  less  than 
6%. 

"I  desire  information  from  you  as  to 
whether  in  view  of  the  Court  Order,  I 
should  pay  the  interest  at  5/i  or  at  6 /o 
on  the  protested  warrants  of  Ripley 
County  on  the  various  revenue  funds,” 


Since  you  mentioned  in  the  first  paragraph  of  your 
request  that  the  county  court  lias  set  the  rate  of  interest 
of  school  loans  at  5#  per  annum,  we  are  setting  out  the 
law  applicable  to  such  a loan,  which  permits  the  county 
court  to  set  the  rate  of  interest  at  per  annum  on 
such  a loan. 

Section  10381  R.  S.  Missouri,  1939,  gives  the 
county  courts  the  care  and  management  of  the  school 
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funds. 

Section  10376  R.  S.  Missouri,  1939,  limits  the 
r*te  of  school  loans  between  four  and  eight  pe  r cent. 

Section  10384  R.  S.  Missouri,  1939,  provides  that 
when  the  school  fund  shall  e loaned  out  by  the  county 
courts  under  the  following  specification: 


* In  all  cases  of  loan,  the 
bond  shall  1:  e to  the  county,  for  the 
use  of  the  township  to  which  the  funds 
belong,  and  shall  specify  the  time  when 
the  principal  is  payable,  rate  of  inter- 
est and  the  time  when  payable ; * * •>  . " 


Under  the  above  partial  section  the  county  court  sets 
the  rate  of  interest  end  therefore  it  is  within  its 
power  to  set  the  rate  of  school  fund  loans  at  5/6  per 

annum. 


Also  in  tho  second  paragraph  of  your  request  you 
state  that  the  county  court  had  set  the  rate  of  interest 
on  protested  warrants  issued  on  hipley  County  at  5£. 

Section  13833  R.  S.  Missouri,  1939,  reads  as  follows: 


"No  county  treasurer  in  this  state 
shall  pay  any  warrant  drawn  on  him 
unless  such  warrant  be  presented 
for  payment  by  the  person  in  whose 
favor  it  is  drawn,  or  by  his  assignee, 
executor  or  admi  lstrator;  and  when 
presented  for  payment,  if  there  be 
no  money  in  the  treasury  for  that 
purpose,  the  treasurer  shall  so  cer- 
tify on  the  back  of  the  warrant,  and 
shall  date  and  subscribe  the  same." 
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Under  the  above  section  if  there  is  no  money  in  the 
treasury  loi*  the  payment  of  a warrant  that  has  been 
issued  by  the  county  court,  the  treasurer  shall  certi- 
fy that  th.re  is  no  money  in  that  fund  to  pay  the 
warrant,  which  is  the  same  as  the  protecting  of  a 
county  warrant. 

Until  uii e warrant  i?  presented  for  certification, 
or  protest,  the  county  is  not  liable  for  the  interest 
on  the  claim,  it  was  so  held  in  the  case  of  Skinner 
V.  Platte  County,  22  fco.  437. 

bectioj  3226  h.  3.  - issouri,  1939,  reaas  as 
follows : 


"Creditors  shall  be  allowed  to  re- 
ceive interest  at  the  rate  of  six 
per  cent  per  annum,  ?/hen  no  other 
rate  la  agreed  upon,  for  all  moneys 
after  they  become  due  and  payable, 
on  written  contracts,  and  or  ac- 
counts after  they  become  due  ar.d 
demand  of  payment  is  "»ade;  for  money 
recovered  for  the  use  of  another,  ana 
reteired  without  the  owner’s  know- 
ledge of  the  receipt,  arid  for  all 
other  money  due  or  to  become  due  for 
the  forbearar.ee  of  payment  whereof  an 
express  promise  to  pay  interest  has 
been  made." 


Under  that  sect 'on  when  an  account  hai.  become  due,  and 
demand  of  payment  is  made,  aid  no  other  rate  is  agreed 
upon,  the  account  bears  ir  terest  at  the  rate  of  six  per 
cent  per  annum  from  the  date  o L the  demand. 

Under  beotion  15333,  supra,  which  applies  to 
county  warrants,  no  rate  of  interest  is  mentioned  and, 
therefore,  the  rate  of  inter  3t  on  a protested  county 
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warrant  cannot  be  more  than  six  per  cent,  nor  less  than 
six  per  cent.  That  the  rate  of  Interest  is  six  per  cent 
on  a county  warrant  was  held  In  the  case  of  lsenhour 
v.  Barton  County,  190  ho.  163,  where  the  court  said  at 
1.  c.  170: 


"County  warrants  are  creatures  of  the 
statute,  and  can  only  be  Issued  in 
accordance  therewith,  but  when  no 
rate  of  interest  is  prescribed  upon 
their  face,  they  bear  interest  at  the 
rate  of  six  per  cent  per  annum,  as 
provided  by  section  3705,  Revised 
Statutes  1899,  after  presentation  to 
the  treasurer  of  the  county  by  which 
issued,  and  failure  to  pay  because  of 
there  being  no  money  In  the  treasury  for 
their  payment.  (Robbins  v.  Lincoln  Coun- 
ty Court,  3 Mo.  57;  Skinner  v.  Platte 
County,  22  Mo.  438;  State  ex  rel.  v. 
Trustees,  61  Mo.  155.)  * * * * 


Section  3226,  supra,  contains  the  following  phrase: 


"Creditors  shall  be  allowed  to  receive 
interest  at  the  r ate  of  six  per  cent 
per  annum,  when  no  other  rate  is  agreed 
upon,  * * * * ." 


County  Courts  are  declared  to  be  courts  of  record 
by  Section  36,  Article  VI  of  the  Constitution  of  Missouri. 

In  your  request  you  have  stated  that  the  county 
court  made  an  order  setting  the  rate  of  Interest  on  pro- 
tested warrants  issued  on  Ripley  County  a t five  per  cent. 
Since  the  county  court  is  a court  of  record  this  order  is 
a public  record  and  any  persons  transacting  business  with 
the  county  court,  such  as  sales  of  sup  lies,  and  who  there- 
by allows  the  county  court  to  become  indebted  to  them. 
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should  take  notice  of  the  order  rade  by  the  county  court. 
Since  the  order  has  been  made  by  the  county  court  sotting 
the  rate  of  interest  on.  protested  warrants  at  five  per 
cent  per  annum,  a person  who  deals  with  the  county  court 
is  agreeing  as  to  the  rate  of  interest  of  the  warrant  if 
it  is  protested. 

Trie  above  holding  only  applies  where  supplies  have 
been  3old  to  the  county  after  the  date  of  the  ordor  of 
the  county  court  reducing  the  rate  of  interest  on  pro- 
tested warrants  from  t c lawful  rate,  where  the  statutes 
set  out  no  rate,  to  five  per  cent  per  annum. 

The  above  ruling  does  not  apply  to  public  officers 
elected  or  appointed  for  the  reason  that  the  Supreme 
Court  of  this  State  ha3  hold  that  it  would  bo  against 
public  policy  to  permit  public  officers  exacted,  or 
appointed,  to  receive,  by  agreement  or  otherwise,  a 
less  compensation,  for  their  services,  titan  fixed  by 
law. 


It  T/as  so  hold  In  the  caso  of  heed  v.  Jackson  County 
142  S.  (2d)  62,  Tor.  2,3,  whore  the  court  said: 


"In  view  of  our  statute  and  court 
decisions,  especially  the  Ro thrum 
case,  it  3eer.e  clear  that  to  permit 
public  officors,  elected  or  appointed, 
to  receive,  by  agreement  or  otherwise, 
a less  compensation  for  their  serv- 
ices than  fixed  by  law,  would  be  con- 
trary to  the  public  policy  of  the 
state.  * * * k n 


Since  the  legislature  did  not  aeo  fit  to  sot  a rate 
of  interoat  for  protested  county  warrants,  and,  since  the 
Supreme  Court  lias  lie  Id  tliat  public  officers  cannot,  by 
agreement,  receive  a leas  compensation  for  their  servicos 
then  we  must  revert  to  the  general  law  which  set3  the 
rate  of  interest  on  past  due  claims,  where  there  is  no 
agreement  on  the  rate, at  six  per  cent  per  annum. 
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CONOLJblOR 


In  view  of  the  above  authorities, it  is  the  opinion 
of  this  department  that  the  county  court  of  Ripley  County 
cannot  make  an  order  reducing  the  rate  of  interest  on 
protested  warrants  issued  on  hipley  County  at  a rate  of 
interest  of  five  per  cent  on  accounts  consummated  and 
which  were  due  and  payable  previously  to  the  time  of  the 
making  of  the  order. 

It  is  further  the  opinion  of  this  department  that 
the  county  court  of  Hipley  County  can  make  an  order  re- 
ducing the  rate  of  interest  on  protested  warrants  from 
six  per  cent  to  a rete  of  five  per  cent  per  annum  on  ac- 
counts consummated  and  which  became  due  and  payable  after 
the  date  of  the  making  of  the  order,  for  the  reason  that 
the  rate  of  five  per  cert  has  been  agreed  upon  when  the 
holder  of  the  warrant  transacted  business  with  the  county 
court. 

It  is  further  the  opinion  of  this  department  that 
the  county  court  cannot,  by  an  order,  reduce  the  rate 
of  interest  from  six  per  cent  to  five  per  cent  per  annum 
on  protested  warrants  for  salary  due  public  of  fleers  of 
the  county  who  are  either  elected  or  appointed  and  the 
protested  warrants  for  such  salary  must  bear  six  per 
cent  per  annum. 


Respectfully  submitted 

APPROVLDi 

W.  J.  EURKL 

Assistant  Attorney  General 


HOY  McKIfTRICK 

Attorney  General  of  Missouri 


WJB :KW 
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Prizes  and  theater  schemes  in  connection 
therewith. 

Juno  Id,  1942 


Honorable  George  H.  Davis 
Prosecuting  Attorney 
Macon  County 
Macon,  Missouri 

Deal-  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
submit  a scheme  proposed  bv  the  theater  for  the  operation 
of  a drawing  and  ask  whether  or  not  this  scheme  would  be 
in  violation  of  the  criminal  statutes. 

Section  4704  xv.  S.  Mo.,  1939,  provides  as  follows: 

"If  any  person  shall  make  or  establish., 
or  aid  or  assist  in  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a 
lottery  as  a bualnessor  avocation  in 
this  state,  or  shall  advertise  or  make 
public,  or  cause  to  be  advertised  or  make 
public,  by  means  of  any  newspaper,  pan- 
plilet,  circular,  or  other  written  or 
printed  notice  taer^of,  printed  or  cir- 
culated in  this  state,  any  such  lottery, 
gift  enterprise,  policy  or  scheme  or 
drawing  in  the  nature  of  u lottery,  whetlier 
the  same  is  being  or  Is  to  be  conducted, 
held  or  drawn  within  or  without  this  state, 
he  shall  be  deemed  guilty  of  a felony,  and, 
upon  conviction,  shall  be  umished  by  im- 
prisonment in  the  penitentiary  for  not 
less  than  two  nor  more  than  five  years, 
or  by  imprisonment  in  the  county  jail  or 
workhouse  for  not  less  than  six  nor  more 
than  twelve  months." 
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In  referring  to  this  section,  our  buprcme  Court  in  the 
case  of  : ti  te  v.  ^jnersoa,  1 S.V. * (2d)  109,  111,  stated  as 
follows: 


"The  crime  denounced  is  statutory.  In 
passing  upon  a charge  based  upon  that 
part  of  tills  statute  which  denounces 
the  a iding  and  assisting  of  the  establish- 
ment of  a lottery  or  a scheme  in  the 
nature  of  a lottery,  we  have  held  it  suf- 
ficient to  employ  the  language  in  which 
the  offense  is  defined.  ***#■*. 

"The  people  inframing  the  state  Con- 
stitution (section  10,  art  14)  declared 
their  disapproval  of  the  establisliing  of 
lotte.  ies  or  sclienes  of  chance  in  the 
nature  of  lotteries,  by  inhibiting  the 
Gexxeral  .\3sembly  from  Iving  legislative 
recognition  to  s uch  schemes.  In  the  dis- 
cussion and  interpretation  of  this  con- 
stitutional provision  we  have  held  that  a 
lottery  Includes  every  scheme  or  device 
whereby  anything  of  value  Is  for  a con- 
sideration allotted  by  chance.  State  ex 
rel.  Hushes,  supra,  loc,  cit.  534  (253  L.  . 

229).  In  Ltate  v.  decker,  su* ra,  loc.  cit. 

560  (lo4  S.h.  769),  in  line  with  our 
former  i*ulinga  ana  those  of  courts  of  last 
resort  elsewhere,  a more  ccanpre hensive  def- 
inition is  given  to  th~  word,  and  a lottery 
or  a scheme  in  the  nature  of  a lottery  is 
held  to  include  every  punishable  plan, 
scheme,  or  device  whereby  anything  of 
value  13  disposed  of  by  lot  or  chance." 

The  elements  of  the  offense  under  t ,iic  statute  are: 
consideration,  chance  and  prize.  In  examining  the  proposal 
which  ha3  been  submitted  to  you,  we  find  that  the  consideration 
is;  the p ercon  attending  the  theater  obtains  a ticket  - the 
chance  Is  that  such  person  may  draw  one  of  the  lucky  numbers, 
theorize  Wi*ich  Is  given  away,  at  the  drawing  being  either 
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five  dollars,  ten  dollars  or  fifteen  dollars.  The  fact 
that  the  person  who  draws  the  lucky  number  and  obtains  the 
money  is  required  to  work  for  the  theater  le  merely  a sub- 
terfuge . 


CON  CL!  I UN 


We  are  therefore  of  the  opinion  that  the  proposed  plan 
would  be  in  violation  of  the  foregoing  statute. 


Respectfully  submitted 


TYRL  V. . BURTON 

Assistant  Attorney  General 


APPROVAL: 

/ 


nay  l-icKlfr-Rlfte 
Attorney  General 


TV.  3:  AW 


TAXATION: 

LEVY: 


Additional  levy  authorized  by  voters  of  apecial 
r<^d  district  is  of  ectivo  for  one  year. 


October 


Hon.  George  N.  Levis 
Prosecuting  Attorney 
Uacon,  Mirsouri 

Lear  Hr.  Levi  a: 

This  la  in  reply  to  your  letter  of  recent  date 
wherein  you  submit  the  following  request: 

"The  Lingo  Special  Road  District 
last  fall  voted  a twenty-five  cent 
extra  levy  under  the  provision  of 
Section  3617,  R.  S.  Missouri  1939 
and  Section  23  Article  10  of  the 
Constitut Ion. 

"They  were  under  the  impression 
that  this  levy  having  been  once 
voted  was  levied  each  succeeding 
year  until  another  election  was 
called  and  another  vote  had*  My 
notion  la  the  levy  must  be  voted 
each  year  but  I told  them  I would 
write  and  aak  you  for  a ruling  on 
thie  question." 

Section  23  of  Article  X of  the  Constitution  of 
Miesouri  provides  as  follows: 

"In  addition  to  the  taxes  now 
authorised  to  be  levied  for  county 
purposes,  under  and  by  virtue  of 
Section  11  of  Article  10  of  the 
Constitution  of  this  State,  and  in 
addition  to  the  special  levy  for 
road  and  bridge  purposes  authorized 
by  Section  22  of  Article  X of  the 
Constitution  of  this  .State,  it  shall 
be  the  duty  of  the  county  court  of 
any  county  in  this  State,  when 
authorized  so  to  do  by  a majority 
of  the  qualified  voters  of  any  road 
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district,  general  or  special,  vot- 
ing thereon  at  an  election  held 
for  such  purpose  to  make  a levy  of 
not  to  exceed  fifty  cents  on  the 
one  hundred  dollars  valuation  on  all 
property  within  such  district,  to 
he  collected  in  the  same  manner  as 
state  and  county  taxes  are  collected, 
and  placed  to  the  credit  of  the  road 
district  authorizing  such  special 
levy.  It  shall  be  the  duty  of  the 
county  court,  on  petition  of  not  less 
than  ten  qualified  voters  and  tax- 
payers residing  within  any  such  road 
district,  to  submit  the  question  of 
authorizing  such  special  election  to 
be  held  for  that  purpose,  within 
twenty  days  after  filing  of  such 
petition. 

Section  11  of  Article  X of  the  Constitution  author- 
izes county  courts  to  fix  the  rate  of  levies  for  county 
purposes  up  to  a certain  amount. 

Section  22  of  Article  X of  the  Constitution  author- 
izes such  courts  to  make  a levy  for  road  purposes  in  addi- 
tion to  that  provided  by  Section  11  of  Article  X,  supra. 

Then,  Section  23,  supra,  provides  for  a levy  in 
addition  to  that  authorized  by  Sectic  is  11  and  22,  supra* 
The  levies  made  under  Sections  11  and  22,  snpra,  are  msde 
each  year.  It  could  not  be  ascertained  whether  or  not  a 
levy  under  said  Section  23,  supra,  is  necessary  until  the 
levies  under  Sections  11  and  22  have  been  made.  These  levi 
are  made  annually.  Sections  11045,  11046,  8527  and  3523, 

R.  S.  1959. 

An  annual  or  continuing  levy,  is  made  when  there  is 
a fixed  outstanding  obligation  such  as  the  levy  authorized 
by  Section  12,  Article  X of  the  Constitution,  to  retire 
bonded  Indebtedness  of  a county  or  municipality;  the  levy 
for  highway  bonds  when  other  funds  are  not  available.  Sec. 
44a,  Article  IV,  Constitution  of  Missouri;  the  Soldier's 
Bonus  bonds,  44b  of  Article  IV,  Constitution  of  Missouri; 
and.  Sec.  44d  of  Article  IV  of  the  Constitution  providing 
for  the  bonds  for  Eleemosynary  Institutions. 
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CONCLL'SION 


Prom  the  foregoing;,  it  is  the  opinion  of  this 
department  that  a special  election  should  be  held  annually 
to  vote  this  levy. 


Respectfully  submitted. 


TYKE  W.  BURTOH 

Assistant  Attorney  General 


AP  D ROVLD : 


ROY  hcKITTHICE 
Attorney  General 


TAXATION.:  Surplus  from  sale  of  lands  In  foreclosure 

of  delinquent  tax  lien  must  be  paid  to 
person  entitled  thereto.  In  case  of 
doubt  or  dispute,  such  surplus  must 
be  paid  into  county  treasury  for  benefit 
of  person  entitled  thereto. 


November  9,  1942 


Mr.  George  0.  Dalton 
Collector  of  Marion  County 
Hannibal,  Missouri 


Dear  Mr.  Dalton: 


This  Is  an  acknowledgment  of  your  request 
for  an  opinion,  dated  November  6,  1942,  relating 
to  a surplus  resulting  from  sale  of  lands  for  de- 
linquent taxes  and  which  is  as  follows: 

✓ 

"I  recently  held  my  tax  sale  on  November 
3,  1942,  and  at  that  time,  there  was 
spirited  bidding  between  two  parties 
and  the  amount  of  the  bid  exceeded  the 
taxes,  interest  and  costs  which  was  on 
the  first  sale.  As  there  is  now  a surplus 
over  the  taxes,  interest  and  costa,  I am 
wondering  what  distribution  to  make  of  the 
same,  as  I have  not  had  a similar  case 
on  the  first  sale. 

"Will  you  please  advise  me  as  to  this 
matter  at  your  earliest  convenience,  I am,  ” 

Section  11127,  R.  S.  Mo.,  1939,  relating  to  a 
first  sale  or  offering  of  lands  in  foreclosure  of 
a lien  for  delinquent  taxes  on  real  estate,  is  in 
part  as  follows: 

"On  the  day  mentioned  In  the  notice,  the 
County  Collector  shall  commence  the  sale 
of  such  lands,  and  shall  continue  the 
same  from  day  to  day  until  so  much  of 
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each  parcel  assessed  or  belonging  to 
each  person  assessed,  shall  be  sold 
as  will  pay  the  taxes.  Interest  and 
charges  thereon,  or  chargeable  to 
such  person  In  said  county.  The 
person  offering  at  said  sale  to  pay 
the  required  sum  for  the  least 
quantity  of  any  tract  shall  be  con- 
sidered the  purchaser  of  such 
quantity: 

Section  11128  thereof  is  as  follows: 

"When  more  than  one  tract  or  lot 
belonging  to  the  same  person  shall  be 
for  sale  at  the  same  time,  in  the  same 
municipal  corporation  or  township,  a 
part  of  one  of  said  tracts  or  lots 
shall  be  offered,  first  for  the  payment 
of  the  whole  sum  due  from  such  owner 
on  all  such  delinquent  lands  or  lots, 
or  otherwise;  and  if  no  person  shall 
bid  off  a part  of  such  tract  or  lot  the 
sum  required,  the  said  tract  or  lot 
shall  then  be  offered  to  the  highest 
bidder  for  cash,  and  if  any  amount  shall 
yet  remain  due,  or  if  no  person  bid  for 
a part  or  all  of  one  tract  or  lot,  each 
of  the  other  tracts  or  lots  shall  be 
offered  in  like  manner  until  the  re- 
quired sum  is  realized;  and  if  no  one 
bids  upon  a part  or  all  of  said  tracts 
or  lots  separately,  enough  to  pay  the 
amounts  due,  then  the  whole  of  said  tracts 
and  lots  shall  be  offered  together  and 
sold  to  pay  the  taxes,  penalty,  interest 
and  costs  thereon:  Provided,  however, 
this  section  shall  be~cons trued  directory 
in  character  and  a failure  to  comply 
therewith  shall  not  of  Itself  Invalidate 
any  sale."  (Underscoring  ours.) 

Section  11132  thereof  is  in  part  as  follows: 

"Where  such  sale  is  made,  the  purchaser 
at  such  sale  shall  immediately  pay  the 
amount  of  his  bid  to  the  collector,  who 
shall  pay  the  surplus,  if  any,  to  the 
person  entitled  thereto;  or  if  he  has 
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doubt , or  a dispute  arises  as  to  the 


proper  person,  the  same  shall  be  paid 
Into  the  county  treasury  to  be  held~~for 
the  use  and  benefit  of  the  person" 
entitled  thereto.  (Underscoring  ours) 


Section  11133  thereof  is  in  part  as  follows: 


"After  payment  shall  have  been  made  the 
county  collector  shall  give  the  purchaser 
a certificate  in  writing,  to  be  designated 
as  a certificate  of  purchase,  which  shall 
carry  a numerical  number  and  which  shall 
describe  the  land  so  purchased,  each  tract 
or  lot  separately  stated,  the  total  amount 
of  the  tax,  with  penalty,  interest  and 
costs,  and  the  year  or  years  of  delinquency 
for  which  said  lands  or  lots  were  sold, 
separately  s tated,  and  the  aggregate  of 
all  such  taxes,  penalty,  interest  and 
costs,  and  th4  sum  bid  on  each  tract. 

If  the  purchaser  bid  for  any  tract  or  lot 
of  land  a sum  in  excess  of  the  delinquent 
tax,  penalty,  interest  and  costs  for 
which  said  tract  or  lot  of  land  was  sold, 
such  excess  sum  shall  also  be  noted  in 
the  certificate  of  purchase,  in  a separate 
column  to  be  provided  theref or 

While  it  is  the  duty  of  the  county  collector 
to  collect  all  taxes,  penalty,  interest  and  costs, 
under  a first  sale  of  lands  for  delinquent  taxes, 
by  selling  all  the  lands  to  which  the  tax  lien 
attaches,  if  necessary,  yet,  under  the  provisions 
of  Section  11128  supra,  he  has  the  duty  of  selling 
no  more  than  is  necessary  to  discharge  the  tax  lien. 
However,  under  the  proviso  embodied  in  such  section, 
a sale  of  all  the  land  in  foreclosure  of  the  lien 
for  a sum  in  excess  of  the  amount  due  thereunder 
would  not  of  itself  invalidate  the  sale  because 
such  proviso  construes  the  duty  of  the  collector  to 
be  merely,  "directory  In  character." 
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CONCLUSION 


THEREFORE,  it  is  our  opinion  that  when  lands 
are  sold,  at  such  first  sale,  by  a collector 
In  foreclosure  of  a delinquent  tax  lien  on  real 
estate,  for  a sum  in  excess  of  the  amount  due  under 
such  lien,  he  shall  pay  such  surplus  "to  the  person 
entitled  thereto  or  if  he  has  doubt,  or  a dispute 
arises  as  to  the  proper  person  the  same  to  be  paid 
into  the  county  treasury,  to  be  held  for  the  use 
and  benefit  of  the  person  entitled  thereto." 


Respectfully  submitted, 


SVMiLeC 


S.  V:  IDLING 

Assistant  Attorney  General 


APPROVED: 


Roy  McKittrick 
Attorney  General 


CORONER'S  QI^OSSTs  Body  of  person  killed  on  railroad  right 

cf  way  should  be  removed  and  some  represent- 
ative of  railroad  left  with  remains  until 
coroner  arrives. 


July  13,  1942 


FI  LED 

J2 


on.  Jasper  Ee'aria 
Attorney  for  Coroner 
315  Lathrop  3uilding 
Kansas  Ci*y,  ‘issourl 

Bear  -^r.  'efariai 


Y’e  are  in  receipt  o ' your  requont  for  an 
official  opinion  from  this  department . This  request 
reads  as  follows* 


* 

Leitch,  Coroner  ror  Jackson  Co-uity, 
Missouri,  I tun  respectfully  asking 
you  for  an  opinion  under  the  follow- 
ing facts* 

"When  a train  kills  some  person  upon 
its  right  of  way,  should  the  progress 
of  the  train  be  delayed  until  the 
coroner  arrives  to  remove  the  remains, 
or  should  the  body  be  removed  from  the 
tracke  in  order  that  the  train  nay 
proceed,  and  a renresentat’ ve  of  the 
railroad  be  loft  with  the  remains  un- 
til the  coroner  arrives. 

"This  question  is  of  unusual  importance 
in  the  present  day  emergency.  In  view 
of  the  absolute  necessity  of  trains 
meeting  schedules  in  the  transportation 
of  the  personnel  of  the  armed  forces, 
and  equipment  and  property  belong  ng  to 
tho  armed  forces. 

"In  so  far  as  I have  been  able  to  as- 
certain, the  question  is  not  covered  or 
in  any  way  touched  upon  in  the  statutes 
pertaining  to  coroners.  ve  have  hereto- 
fore allowed  them  to  remove  the  body  and 


Hon.  Jasper  DeMaria 


-2- 


July  13,  1942 


leave  a representative  with  the  In- 
form tion,  and  for  the  train  to  pro- 
ceed, but  1 would  appreciate  very 

much  an  official  opinion  from  you 
nder  these  particular  facts." 


At  the  outset,  we  wish  to  set  forth  Sections 
13231,  13232  and  13236,  Revised  ttatates  of  Missouri, 
1939,  which  provide  as  follows* 

"fee.  13231.  - hvery  coroner,  so  scon 
as  he  shall  be  notified  of  the  dead 
body  of  any  oereon,  supposed  to  have 
come  to  his  death  by  violence  or 
casual “y,  being  found  within  his  county 
shall  make  out  his  wa  rant,  direcLed 
to  the  con  table  of  the  township  where 
the  dead  body  is  found,  requiring  him 
forthwith  to  soar on  a jury  of  six 
t ood  anc  lawful  nan,  householders  of  the 
same  township,  to  appear  before  such 
coroner,  at  the  time  and  place  in  his 
warrant  expressed,  and  to  inqjire,  upon 
a view  of  the  body  of  the  person  there 
lying  dead,  how  and  by  whom  he  came  to 
his  death/ 


"Sec.  13232.  - hvery  such  constable  to 
whom  such  warrant  shall  be  directed 
ahall  forthwith  e>.ecute  the  same,  and 
shall  repair  to  the  place  where  the  dead 
body  is,  at  the  time  mentioned,  and  make 
rettirn  o^  the  warrant,  with  his  proceed- 
ings thereon,  to  the  coroner  who  granted 
the  sane." 

"fee.  13236.  - As  soon  as  the  jury  shall 
be  sworn,  the  coroner  shall  give  them  a 
charge,  upon  their  oaths,  to  declare  of 
the  death  of  the  person,  whether  he  died 
by  felony  or  accident;  and  if  of  felony 
who  were  the  principals  and  who  were 
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accesscries,  and  all  the  material 
circumstances  relating  thereto;  end 
if  by  accident,  whether  by  the  act 
of  nan,  and  the  manner  thereof,  and 
who  wae  present,  and  who  waa  the  f!nder 
of  the  body,  and  whether  he  was  killed 
in  the  same  lace  where  the  body  was 
found,  and,  if  elsewhere,  by  whom,  and 
how  the  body  was  brought  there,  and  all 
other  cirrujn  tances  relating  to  the 
death;  and  if  he  died  of  his  own  act, 
then  the  manner  snd  means  theroof,  and 
the  circumstances  relating  thereto.” 

It  will  be  noted  from  a reading  of  each  of  the  above 
sections,  as  well  as  other  sections  contained  in  Chapter 
91,  Laws  of  Missouri  1173,  which*  chapter  has  to  do  with  in-  • 
quests  of  Coroners,  that  the  law  makes  nc  provision  or 
direction  that  the  dead  body  be  left  at  the  scene  and  a 
jury  summoned  and  an  inquest  held  at  that  place,  but  said 
sections  provide  that  the  coroner  shall  make  a warrant, 
and  in  said  warrant  is  directed  the  time  and  pla^e  of  the 
inquest,  and  at  the  place  designated  the  body  is  to  oe 
present  in  order  that  the  Jury  may  view  the  body. 

Ve  wish  further  to  oolnt.  cut  that  there  does  not 
anpaar  in  the  statute  at  eny  place,  either  under  Chapter  31, 
supra,  or  the  several  sections  having  to  do  with  railroads, 
any  provision  whereby  the  body  must  regain  at  the  scene  of 
the  tradgedy  until  a coroner's  inquest  is  held.  A section 
comparable  to  Section  3401,  Par.  (f),  S.  Missouri,  1039, 
which  is  found  under  the  Motor  Vehicle  Laws,  (Leaving  the 
scene  of  an  accid  nt  section)  is  not  contained  in  the 
statutes  with  reference  to  ’ailroads. 

We  are  mindful,  however,  of  Section  5621,  R.  S. 
Missouri,  1939,  which  provides  as  follows; 

"The  commission  shall  Investigate  the 
cause  of  all  accident*  on  any  railroad 
or  street  railroad  within  this  state 
which  result  in  loss  of  lifo  or  injury 
to  persons  or  property,  end.  which  in 
its  Judgment  shall  require  invest!  ation. 
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hvery  common  carrier,  railroad  cor- 
poration and  street  railroad  corpora- 
tion Is  hereby  required  to  give 
immediate  notice  to  the  commission 
of  ever?  accident  hanpening  upon  any 
line  of  railroad  or  street  railroad 
owned,  operated,  controlled  or  leased  by 
It,  within  this  state  in  such  manner  as 
the  commission  may  direct.  Such  notice 
shall  not  be  admitted  as  evidence  or 
used  for  any  purpose  against  such 
common  carrier,  railroad  corporation  or 
street  railroad  corporation  giving  such 
notice  In  any  ruit  or  action  for  damages 
growing  out  of  any  matter  ment  oned  in 
raid  notice.1 

From  a reaoing  of  the  section  above,  it  is  our  view 
that  there  is  no  direct  duty  upon  a railroad  company  to  hold 
the  train  where  a person  is  killed  by  a train  In  this  state. 
However,  It  Is  unthinkable  that  the  railroad  officials 
and  employees  would  leave  the  person  upon  the  right  of  »ay 
without  some  agent  or  official  of  the  railroad  with  the  body, 
in  order  that  full  details  and  information  could  be  furnished 
the  county  coroner,  and  a complete  list  of  witnesses  In 
order  that  the  coroner  might  cause  to  be  subpoenaed  such 
persona  to  appear  to  rive  testimony  at  the  inquest  when  one 
is  had. 


in  the  case  of  State  v.  hartley,  337  <*o.  229,  34  S. 
W.  (2d)  637,  1.  c.  639,  the  court  said: 

"ft  ft  ft  A coroner's  inquest  is  not  a 
part  of  a criminal  prosecution,  whether 
the  pr  secution  be  by  Indictment  or 
information,  ft  ft  ft  ft  * ft” 


C NOLL'S  10K 


Prom  the  foregoing  it  is  the  opinion  of  this  depart- 
ment that  when  a train  kills  some  person  unon  Its  right  of 
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way,  the  profress  of  the  train  need  not  be  delayed  until 
the  coroner  arrives  to r amove  the  regains,  but  such  body 
should  be  re  oved  from  the  right  of  way  and  some  agent 
or  official  of  the  railroad  left  with  the  remains  until 
the  coroner  arrives. 


Respectfully  eubritted. 


B.  RICHARDS  CR-ECH 

Assistant  Attorney  General 


A PROVED! 


Vk-~  t.-r^io 

(Acting)  Attorney  General 


ERCjNS 


hules  sr:„  regulations  requiring. barber  lather 
brushes  to  be'  replaced  '.vith  mechanical  ap- 
pliances in  cities  . , . *are  reasonable 

ii‘  a necessity,  exists  to  saieguar..  public 
health. 


January  5,  1942 


Mr.  L.  N.  aixon 
Seci etary 

State  board  of  nerber  i-xamlners 
Princeton,  Missouri 


Dear  - iri 


FILE. 


• ' ■ 

D - 


e are  in  receipt  of  your  recent  request  for  an 
official  opinion,  which  reads  as  follows* 


”1  have  been  requested  by  Lerry  G,  -loanf 
Pres,  and  William  J.  hloppenberg,  Ireas. 
of  the  State  barber  board;  also  ^r.  Stewart, 
to  get  an  opinion  from  your  oft  ice  in  re- 
gard to  the  following* 

"Would  it  be  constitutional  or  legal  under 
our  Sanitary  hules  and  Regulations  to  in- 
sert a rule  requiring  all  barbers  to  in- 
stall and  use  electric  lather  mixers  in 
cities  of  the  first  and  second  class  and 
those  cities  operating  under  special  charter; 
or  in  cities  with  a population  of  20,000  or 
more? 

"It  was  suggested  that  all  barbers  be  re- 
quired to  do  away  with  the  lather  brush  and 
mug  and  Install  lather  mixers.  1 insisted 
that  the  country  barbers  didn't  have  the 
money  to  buy  them  as  they  cost  from  ■. 20.00 
to  *35.00.  hr.  btewart  agreed  with  me  on 
this,  ana  then  the  other  plan  was  suggested 
ana  they  asked  me  to  write  for  an  opinion." 


Also,  your  request  lor  adaitlonal  information  under 
date  of  December  19,  1941,  which  reads  as  follows* 
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"Your  letter  of  the  tenth  just  received 
today  as  1 have  been  In  the  southern  part 
of  the  state  since  December  7, 

"The  equipment  referred  to  In  iny  letter  is 
operated  by  electricity. 

"There  a number  of  shops  in  the  stale  that 
do  not  have  electric  current.  In  a.dition 
to  the  above  under  our  present  war  status, 
it  would  not  be  possible  for  the  manufacturer 
to  supply  the  lather  mixers  to  a great  extent 
and  the  cost  which  would  average  about  ,,30.00 
would  be  hard  for  the  average  barber  to  meet." 


Section  10128  R.  S.  Missouri,  1939,  provides  in  part 
as  follows: 


"*  * a Said  board  shall,  with  the  ap- 

proval of  the  State  ^oard  of  Health, 
prescribe  such  sanitary  rules  as  it  may 
deem  necessary,  with  particular  reference 
to  the  precautions  necessary  to  be  em- 
ployed to  prevent  the  creating  and  spread- 
ing of  infectious  or  contagious  diseases. 

*-  it  it  " 


It  will  be  noted  from  reading  the  excerpts,  which  are  pertinent 
in  furnishing  you  the  information  requested  by  you,  that  the 
State  board  of  barber  Examiners,  may  prescribe  sanitary  rules, 
with  reference  to  the  precautions  necessary  to  be  employed 
to  prevent  the  creating  and  spreading  of  infectious  and  con- 
tagious diseases.  However,  such  rules,  if  made  under  the 
authority  of  ection  10128,  supra,  must  be  approved  by  the  State 
Board  of  health.  This  being  the  case,  we  think  the  law  ep  pll- 
cable  to  the  powers  and  duties  of  the  State  doard  of  Health 
must  be  followed,  me  therefore  call  attention  to  the  case  of 
State  v.  Clark,  9 S.  ..  (2d)  635,  wherein  the  court  sets  forth 
the  following,  at  1.  c.  638: 
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n v & & Nevertheless  it  is  a whole- 

some and  well-recognized  rule  or  law 
that  powers  conferred  upon  boards  of 
health  to  enable  them  effectually  to 
perform  their  important  functions  in 
safeguarding  the  public  health  should 
receive  a liberal  construction.  29 
C.  J.  Sec.  30,  p.  248 v also  section  6, 
p.  243.  "hile  boards  of  this  character 
cannot  act  arbitrarily,  or  without  sub- 
stantial evidence  (State  ex  rel.  v. 
Adcock,  206  Mo.  550,  loc.  cit.  558,  105 
S.  W.  270,  121  Am.  St.  Rep.  681),  yet, 
when  any  act,  requiring  the  exercise  of 
Judgment  anu  the  employment  of  dis- 
cretion, is  within  the  scope  of  the 
exercise!  of  a reasonable  discretion, 
it  will  pot  be  inferfered  with,  otate 
ex  rel.  pranville  v.  Gregory,  83  Mo. 
123,  loc.  cit.  136,  53  m.  Rep.  565. 


The  State  Boai  a of  Health  has  widespreading  powers  in  safe- 
guarding the  public  health,  and,  as  vas  pointed  out  in  the 
above  excerpt,  if  there  is  any  substantial  evidence  or 
reasonable  necessity  upon  whicr.  to  base  a rule  of  the  Board 
of  Health,  then  it  cannot  be  said  to  have  acted  arbitrary 
and  unreasonable  in  making  the  rule. 

V'e  are  confronted  J.n  this  opini  n,  first,  with  the 
situation  that  chapter  67  h.  S.  Missouri,  1939,  does  not 
provide  for  a rule  in  one  community  and  a more  lax  rule  in 
another.  In  other  words,  the  legislature  has  not  seen  fit 
to  inaugurate  legislation  which  confers  greater  powers  upon 
the  Barber  board  in  municipalities.  In  this  connection  we 
call  attention  to  7 Amer.  Jur.,  Par.  6,  at  page  616,  which 
reaos,  in  part,  as  follows: 

"It  is  competent  for  tne  legislature 

to  classify  barbers  according  to  the 
population  of  the  communities  within 
which  they  conduct  their  business  and, 
as  classified,  to  prescribe  different 


Mr.  L.  N 


Jixon 


(4) 


January  5,  1942 


regulations  governing  their  occupation. 

Such  a law  uoaa  not  violate  constitutional 
requirements  that  laws  of  a general  nature 
shall  have  uniform  application  throughout 
the  state.  One  reason  for  permitting  such 
classification  is  that  the  spread  of  disease 
by  insanitary  barbers  or  barbershops  affects 
more  people  in  large  towns  or  cities  than  in 
small  ones;  another  is  that  the  character 
of  barbers  and  barbershops  is  more  generally 
known  in  villages  than  in  large  towns.  * *" 
(Cases  cited) • 


The  legislature  would  have  the  right  to  pass  legis- 
lation giving  greater  power  to  the  Barber  Board  to  make 
rules  and  regulations  governing  municipalities,  if  it 
saw  fit,  but  the  court,  in  the  case  of  International 
harvester  Co.  v.  Missouri,  234  U.  S.  199,  1.  c.  212,215, 
said: 


"*  * This  court  ha  s decided  many  times 

that  a legislative  classification  does  not 
have  to  possess  such  comprehensive  extent. 
Classification  must  be  accommodated  to  the 
problems  of  legislation,  and  we  decided 
in  Ozan  Lumber  Co.  v.  Union  County  bank, 
207  U.  S4  251,  that  it  may  depend  upon 
degrees  of  evil  without  being  arbitrary  or 
unreasonable,  a # a 

-a  Such  power,  of  course,  cannot  be 
arbitrarily  exercised.  ‘The  distinction 
made  must  have  reasonable  basis.  (Cases 
cited.)  * * " 


At  the  present  time  we  find  that  the  legislature  has  not  made 
this  discrimination  but  that  the  powers  and  duties  conferred 
upon  the  Barber  noard  are  of  a general  nature  and  apply 
equally  to  the  State  as  a whole.  No  doubt  the  legislature 
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In  its  inauguration  of  Section  10128,  supra,  wherein  it  pro- 
vided that  the  State  hoard  of  Health  should  first  approve 
the  sanitary  rules  Intended  that  it  should  be  a safeguard 
against  an  arbitrary  and  unreasonable  rule  being  invoked 
in  some  particular  community.  On  the  other  hand,  it  is  easy 
to  visualize  where  a condition  or  pestulance  might  develops 
and  the  assistance  of  the  ot&te  Board  of  Health  would  be  of 
much  benefit  to  the  State  board  of  barber  Hxaminers,  in  en- 
forcing and  carrying  out  some  measure.  The  determination 
whether  or  not  the  State  hoard  of  barber  hxaminers,  with 
the  approval  of  the  State  board  of  Health,  would  have  the 
right  under  Section  10128,  supra,  to  inaugurate  a rule  or 
sanitary  measure  invoking  upon  the  barbers  of  the  State  of 
Missouri  the  absolute  duty  to  purchase  and  use  exclusively  • 
a lather  mixer,  as  described  in  yo  jr  opinion  request  of 
November  22,  devolves  upon  the  sole  question  of  whether 
or  not  such  rule,  if  so  made  would  be  a reasonable  rule. 

It  is  easy  to  visualize  a situation  where  so  e pestulance 
would  develope  which  could  be  transmitted  through  the  use 
of  a barber  brush.  Should  this  situation  arise,  then  no 
doubt  there  would  be  substantial  evidence, or  reasonable 
necessity  would  exist,  to  sustain  a rule  requiring  all  bar- 
bers of  the  State  of  Missouri  to  purcnase  tne  mixer,  or  one 
similar. 

However,  in  your  letter  of  December  19,  supra,  we  find 
that  there  are  barber  shops  in  the  State  of  Missouri  which 
do  not  have  electricity,  which,  of  course,  is  essential  to 
the  operation  of  a lther  mixer,  and  further,  that  on  account 
of  the  present  war  it  would  be  utterly  impossible  to  supply 
all  of  the  barbers  of  the  State  of  Missouri. 

We  call  attention  to  amendment  XIV  of  the  United 
States  Constitution,  which  reads  as  follows: 


"All  persons  born  or  naturalized  in  the 
United  States  and  subject  to  the  juris- 
diction thereof  arc  citizens  of  the  United 
States  and  of  the  State  wherein  they  reside. 
No  State  snail  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities 
of  citizens  of  the  United  States,  nor  shall 
any  State  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws." 
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In  the  case  of  Spielman  Kotor  Sales  ^o.  v.  Dodge, 
8 F.  oupp.  437,  1.  c.  440: 


" f It  ia  clear  that  there  is  no  closed 
class  or  category  of  businesses  affected 
with  a public  interest,  and  the  function 
of  courts  in  the  application  of  the  Fifth 
and  Fourteenth  Amendments  is  to  determine 
in  each  case  whether  circumstances  vindi- 
cate the  challenged  regulation  as  a 
reasonable  exertion  of  governmental  authority 
or  condemn  it  as  arbitrary  or  discriminatory. 
Wolff  Packing  Co.  v.  Industrial  Court,  262 
U.  S.  522,  535,  43  S.  Ct.  630,  67  L.  hd. 

1103,  27  A.  L.  R.  1280.  # * * * " 


Also,  at  page  442  of  this  case  the  court  said: 


**  » * But  a business  which  is  of 

little  public  consequence  to-day  may  be- 
come affected  with  public  interest  in 
later  years,  and  a business  vital  to-day 
may  well  become  obsolete  tomorrow.  ihus 
the  regulation  may  be  valid  for  business 
of  one  sort  in  given  circumstances  and 
Invalid  for  another  sort  or  for  the  same 
sort  of  business  in  different  circumstances. 
The  test  has  always  been  one  of  reasonableness 
* * a a * . " 


In  the  case  of  Duncan  v.  Missouri,  152  U.  8.  Report 
377,  1.  c.  382,  the  court  said: 


^ but  the  privileges  and  immunities 
of  citizens  of  the  United  btates,  protected 
by  the  Fourteenth  Amendment,  are  privileges 
and  immunities  arising  out  of  the  nature  and 
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essential  character  of  the  Federal 
government,  and  granted  or  secured  by 
the  Constitution;  and  due  process  of 
law  and  the  equal  protection  of  the 
laws  are  secured  if  the  laws  operate  on 
all  alike,  and  do  not  subject  the  indi- 
vidual to  an  arbitrary  exercise  of  the 
powers  of  government;  * * * " 


From  a reading  of  the  cases  supra  it  willbe  noted  that 
the  board  of  health  has  widespreading  powers  in  the  making  and 
enforcing  of  rules  and  regulations  to  safeguard  the  public 
health,  therefore,  if  the  otate  narber  board  and  board  of 
Health  found  that  a necessity  existed  for  the  eradication 
of  the  use  of  the  barber  brush  in  cities  uavlng  a population 
greater  than  20,000,  and  made  a rule  requiring  that  some 
practical  appliance  be  used  instead  of  the  barber  brush,  and 
such  appliance  would  be  available  to  all  barber  shops,  then 
we  believe  that  such  rule  would  not  be  unreasonable  and  arbi- 
trary and  could  be  enforced. 


CONCLUSION 


We  are  of  the  opinion  that  if  the  Gtate  barber  board 
ana  dtate  board  of  Health  found  a necessity  to  exist  for  the 
eradication  of  the  use  of  barber  brushes  in  cities  over 
20,000  population  that  such  rule  would  be  reasonable  if 
adequate  appliances  could  be  procured  in  accordance  with  the 
rule. 


Respectfully  submitted 

E.  RICKARDS  CREECH 

Assistant  /ttorney  General 

A PROVED: 

VAN£  C.  TKURLO 

(Acting)  attorney  General 
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BOARD  OF  PHARMACY:  The  Governor  and  Attorney-General,  when 

reviewing  decision  of  Board,  must  affirm 
or  overrule  in  toto,  cannot  modify. 


February  12,  19^2 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Honorable  Roy  McKittrick 
Attorney-General 
Jefferson  City,  Missouri 

Gentlemen: 

By  Section  10007»  R.  S.  Missouri,  1939*  the  Governor 
and  Attorney-General  of  Missouri  are  constituted  the  officers 
to  whom  appeals  lie,  with  respect  to  the  disciplinary  action 
that  may  be  taken  by  the  State  Board  of  Pharmacy  relative 
to  licensed  pharmacists.  The  Board  of  Pharmacy  is  authorized 
to  "refuse  to  grant  a license"  and  to  "revoke  a license" 
granted,  for  certain  specified  reasons.  Section  10007 
provides  in  part: 

"*  * * An  appeal  from  the  action  of  the 
board  in  refusing  to  grant  or  in  re- 
voking a license  for  such  cause  may  be 
taken  to  the  governor  and  attorney-general 
the  decision  of  which  officers,  either 
affirming'  and  overruling  the  action  of 
the  board  shall  be  final." 

The  question  has  arisen  as  to  the  scope  of  the  authority 
of  the  Governor  and  Attorney-General  under  this  statute.  This 
is:  Must  they  "affirm  or  overrule"  or  may  they  modify? 

It  will  be  noted  that  the  only  authority  granted  the 
Board  of  Pharmacy  is  to  refuse  to  grant  or  to  revoke  a license 
theretofore  issued,  and  we  do  not  feel  that  on  the  original 
hearing  by  such  board  that  it  could  take  any  action  except 
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outright  refusal  to  grant  or  absolute  revocation  of  a 
license. 

The  reason  for  this  view  is  apparent.  The  Board  of 
Pharmacy  is  a creature  of  statute  (Sec.  10010,  R.  S.  Mo. 

1939 ),  and  as  such  has  only  such  powers  as  are  conferred 
upon  it  by  statute.  This  rule  has  been  repeatedly  stated 
by  the  courts.  In  Wright  v.  Board  of  Education,  246  S.W. 

43  (Mo.  Sup. ),  it  is  said  of  the  powers  of  a school  board, 
l.c.  45: 

"*  * * Under  a well-recognized  cannon 
of  construction,  such  powers,  * * * 
can  only  be  exercised  as  are  clearly 
comprehended  within  the  words  of  the 
statute  or  that  may  be  derived  there- 
from by  necessary  implication;  * * 

Again,  in  Consolidated  School  District  No.  6 v.  Shawhan, 
273  S.  W.  182  (Mo.  App. ) it  is  said,  l.c.  164: 

"Plaintiff  district  is  a corporation 
created  by  statute;  its  board  of  directors 
is  what  the  statute  makes  it,  having 
only  such  powers  and  functions  as  are 
expressly  delegated  to  it.  * * 

The  authority  to  refuse  to  grant  or  to  revoke  a license 
is  expressly  conferred  upon  the  Board  of  Pharmacy.  No  other 
power  exists  by  implication  for  the  reason  that,  that  rule  is 
only  invoked  where  necessary  to  make  effective  powers  granted. 
Here  the  power  granted  is  to  prevent  the  unqualified  or  unfit 
from  becoming  pharmacists  or  to  remove  the  unfit  from  that 
profession.  The  power  to  refuse  or  revoke  licenses  renders 
that  power  completely  effective,  and  therefore  no  additional 
powers  can  be  implied. 

Also,  another  rule  of  construction  is  pertinent.  In 
State  ex  rel.  Barlow  v.  Holtcamp,  14  S.  W.  (2d)  646  (Mo.  Sup.) 
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it  is  said,  1,  c,  G5C: 


"'./henover  a statute  limits  a tiling 
to  bo  done  in  a particular  Tom,  it 
necessarily  includes  in  itself  a 
negative,  namely,  that  the  thing  shall 
not  be  done  otherwise, * " 


Tills  is  nothing  more  than  the  well  known  rule  that  the  ex- 
pression of  one  thing  is  the  exclusion  of  another.  State  v, 
Swoaney,  270  I to  • 635, 

Under  these  rules  of  construction  and  because  "public 
policy  requires  that  all  officers  be  required  to  perforin 
their  duties  within  the  strict  limits  of  their  legal  au- 
thority" (Lunar  Township  v.  City  of  Lanur,  261  ho,  1,  c, 

139),  it  necessarily  follows  th  .t  wo  are  correct  in  assert- 
ing that  the  board  of  Pharmacy  is  only  authorised  to  refuse 
outright  a license  or  to  absolutely  revoke  a license.  There 
can  be  no  middle  ground  such  as  suspension  or  conditional 
grant  of  the  3ane, 

With  this  understanding  of  the  background  we  take  up 
the  immediate  question, 

Webster's  New  International  Dictionary,  2d  ^d,  defines 
the  vord  "affirm"  to  mean:  To  confirm  or  ratify.  To  assert 
as  valid  an  order  brought  before  an  appellate  court  for 
review.  To  maintain  as  true. 

The  sane  authority  defines  "overrule"  to  mean:  To  rule 
or  determine  in  a contrary  way;  to  decide  or  rule  against. 

To  set  aside  or  reverse  a previous  decision. 

In  the  construction  of  statutes,  words  In  common  use  are 
construed  In  their  natural  and  ordinary  meaning  (Beta  v,  Kansas 
City  3,  Ry,  Co.,  234  S,  W«  455),  and  we  think  the  above  defini- 
tions so  reflect  the  ordinary  accepted  meaning  of  the  words 
"affirm"  and  "overrule."  Such  neanings  do  not  admit  of  a 
construction  that  either  means  "modify." 
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The  powers  of  the  Governor  and  Attorney-General 
here,  nre  subject  to  the  sane  rules  of  construction  previous- 
ly set  out  relative  to  the  powers  of  the  Board  of  Pharmacy. 

They  are  acting  under  the  statute  and  not  In  their  capacity 
as  constitutional  officers.  The  statute  uses  the  words 
"affirming  or  overruling"  and  thereby  negatives  the  idea 
that  it  can  mean  "modify."  i.'.'hile  it  is  true  that  ouch  terns 
are  the  alpha  and  omega  of  the  authority  that  might  have  been 
granted,  nevertheless  this  doe3  not  mean  that  all  the  authority 
that  lies  between  such  terms  was  also  meant  to  be  included. 

Such  would  completely  ignore  the  rule  that  mention  of  one 
power  excludes  the  exercise  of  another. 

Further,  to  say  th  t such  terms  include  the  word 
"modify",  and  that  therefore  the  Governor  and  Attorney- 
General  may  modify  an  order  of  the  Board  of  Pharmacy  refus- 
ing to  grant  or  revoking  a license,  would  be  to  confer  on 
these  two  officers  greater  authority  than  tho  body  whose 
action  they  are  reviewing.  Such  conception  of  the  authority 
of  a reviewing  tribunal  is  completely  foreign  to  tho  judicial 
mind.  Appellate  courts  cannot  even  grant  relief  or  take 
action  that  could  not  have  been  taken  by  the  tribunal  whose 
action  is  under  review.  And  the  fact  that  appellate  courts 
exercise  power  to  modify  Judgments  does  not  sanction  its 
exerciso  here.  Aie  jurisdiction  and  scopo  of  a court* s 
action  has  a constitutional  origin  and  the  statute  (Section 
1222,  R.  S.  llissouri,  1939)  expressly  provides  that  appellate 
courts  nay  "award  a new  trial,  reverse  or  affirm  * * * * * 
or  give  such  judgment  as  * * ought  to  havo  (been)  given." 

A somewhat  analogous  situation  exists  in  connection 
with  appeals  to  circuit  courts  from  decisions  striking  per- 
sons from  the  Old  Age  Assistance  rolls.  The  statute  grant- 
ing such  right  of  appeal  (Section  9411,  R.  o.  ILLssouri,  1939) 
provides : 


"#  fc  the  circuit  court  shall  determine 
whether  or  not  a fair  hearing  has  been 
granted  the  individual.  If  the  court 
shall  decide  for  any  reason  that  a fair 
hearing  and  determination  of  the  applicant’s 
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eligibility  and  rights  under  this  lav; 
was  not  granted'  the  individual  «•  * * 
the  court  shall,  in  such  event,  remand 
the  proceedings  for  re determination  of 
the  issues  by  the  State  Commission. 

*0#  « *■  *-  «-  «." 


Under  this  section,  if  the  court  finds  there  was  a 
fair  hearing  and  determination  of  the  applicants  rights, 
such  is  an  affirmance  of  the  Commission’s  decision.  If  the 
court  finds  otherwise,  such  is  an  overruling  of  the  Commis- 
sion’s decision.  (Here  the  analogy  ends  becauss  of  the 
difference  in  the  statute  on  what  shall  occur  after  the 
appellate  tribunal  has  acted.) 

In  Ho  lett  v.  Social  Security  Commission  149  3*  W. 
(2d)  806  (Mo.  Sup.)  the  circuit  court  remanded  an  old  age 
assistance  appeal  for  "redetermination  in  accordance  with 
this  (the  circuit  court’s)  decision.”  On  appeal  it  was 
contended  that  such  a remand  exceeded  the  po?;er  given  to 
the  court,  because  the  above  statute  provides  only  for  a 
remand  for  "redetermination”  and  does  not  permit  the  cir- 
cuit court  to  control  such  redetermination  by  requiring 
it  to  be  in  accordance  with  the  circuit  court’s  decision. 
The  court  said,  1.  c.  009: 


"The  power  and  jurisdiction  of  a court 
upon  such  appeal  is  limited  to  that 
granted  by  the  terms  of  the  statute 
which  creates  the  right." 


The  court  then  held  that  the  words  of  the  circuit  court 
judgment  "in  accordance  v/ith  this  decision"  might  be  treated 
as  surplusage,  and  that  it  wa3  nothing  more  than  a simple 
remand  to  follow  the  law  on  such  redetermination,  which  the 
Commission  would  have  to  do  anyway.  The  court  then  said, 

1 . c . 810 : 
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«•  * the  trial  court  nay  not  be 
reversed  for  the  sole  reason  that  It 
exceeded  Its  statutory  or  constitu- 
tional powers  In  the  manner  In  which 
It  framed  its  Judgment  In  this  case,” 


As  we  read  the  above  case,  the  court  held  that  had  the 
judgment  of  the  trial  court  been  an  attempt  to  control  the 
redetemination  as  to  the  facts,  or  as  a direction  to  make 
a particular  finding.  It  would  have  been  void  because  not 
authorized  by  the  statute. 

Applying  the  above  to  the  instant  question,  we  think 
it  points  conclusively  to  the  result  that  in  Section  10007 
"affirming  or  overruling"  cannot  be  held  to  permit  a modifi- 
cation of  the  board  of  Pharmacy's  decision. 

Another  reason  th  t sustains  our  view  Is  the  fact  that 
nothing  in  the  act  regulating  pharmacists  prevents  a person 
whose  application  for  a license  has  been  refused  or  whose 
license  has  beon  revoked  from  making  application  for  another 
license.  If  this  is  done,  and  the  applicant  Is  refused  by 
the  board,  on  appeal  the  Governor  and  Attorney-General,  by 
overruling  such  decision,  could,  if  they  felt  the  man  had 
made  atonement  for  his  3ins,  cause  a license  to  be  issued. 
Thus,  since  tho  lav/  clearly  permits  a man  to  be  punished  by 
revocation  of  his  license,  and  also  permits  him  to  bo  rein- 
stated by  Issuance  of  a new  license,  there  exists  no  reason 
why  the  Board  of  Pharmacy  should  have  pov/er  to  do  anything 
other  than  refuse  to  grant  or  revoke  a license  and  no  reason 
exists  why  the  Governor  and  Attorney-General  s.ioula  have 
pov/er  to  do  anything  other  than  affirm  or  overrule  the 
decision  of  the  Board  of  Pharmacy. 


coitclugioi;. 


It  is,  therefore,  our  opinion  that  the  Governor  and 
Attorney-General,  when  reviewing  a decision  of  the  Board  of 
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Pharmacy  relative  to  Issuance  or  revocation  of  a license 
have  only  the  authority  to  affirm  or  overrule.  In  toto, 
said  decision* 


Respectfully  submitted. 


LA  WRUNG!.  L.  BR,'.DL^Y 

Assistant  Attorney  General 


APPROVED: 


HARPY  "H . .KAY 

(Acting)  attorney  General 
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GdVERtfOR: 

DEFICIENCY  APPROPRIATION: 


to 


Agreement  of  the  Governor 
deficiency  appropriation  vi 
tain  provisions  of  the  Cons 
Statutes. 


sign  a 
dates  cer- 
titution  and 


February  19*  19^2 


Honorable  Forrest  C.  Donnell 
Governor 

Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  acknowledge  receipt  of  your  letter  requesting  a 
opinion  from  this  office,  wnich  reads  as  follows: 


n 


"Enclosed  is  copy  of  letter  of 
February  10  from  Mr.  Turner  B. 
Morton,  Grain  Warehouse  Commis- 
sioner, to  myself.  You  will  ob- 
serve that,  due  to  an  earlier 
misunderstanding  as  to  the  length 
of  time  the  appropriations  were 
to  cover,  Mr.  Morton  finds  the  de- 
partment in  a condition  of  finan- 
cial stringency.  Mr.  Morton  feels 
that  a deficiency  is  inescapable 
in  operations.  As  I understand, 
from  a conference  with  him,  the 
printing  company  is  willing  to  sell 
merchandise  in  reliance  on  a de- 
ficiency appropriation  for  such  mer- 
chandise being  made  provided  the 
Governor  makes  an  agreement  that  he 
will  approve  such  deficiency  appro- 
priation if  the  same  shall  be  made 
by  the  Legislature.  I ask  of  you 
your  official  opinion  whether  there 
would  be,  in  the  Governor  making 
such  an  agreement,  any  violation  of 
law.  I call  especially  to  your  at- 
tention, in  this  connection,  Section 
kb  of  Article  IV  of  the  Constitution 
of  Missouri  though  I do  not  mean  to 
imply  that  said  Section  is  the  only 
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portion  of  the  law  will  oh  requires 
examination  in  order  to  provide  me 
with  the  desired  official  opinion." 

59  C,  J, , Seotion  286,  page  172,  reads  as  follows: 

"Public  officers  have  and  can  exer- 
cise only  such  powers  as  are  con- 
ferred on  them  by  law,  and  a state 
is  not  bound  by  contracts  made  in 
its  behalf  by  its  officers  or  agents 
without  previous  authority  conferred 
by  statute  or  the  constitution,  un- 
less such  authorized  contracts  have 
boon  afterward  x'atlfieu  by  the  legis- 
lature. * * *" 

Seotion  285  of  the  same  authority  reads  in  paxjt  as 

follows: 

" * * * The  governor  and  other  execu- 
tive officers  of  a state  have  no  gen- 
eral authority  to  contract  in  its 
behalf  and  can  bind  the  state  only 
within  the  power  specially  conferred 
on  them  by  law." 

In  the  case  of  ^etna  Ins.  Go.  v.  o'halley,  124j  3.  W. 
(2d)  1164,  the  court,  at  1.  c.  1166,  suia: 

” * * * Before  a state  officer  can 
enter  into  a valiu  contract  he  must 
bo  given  that  power  either  by  the 
Constitution  or  by  the  statutes.  All 
persons  dealing  with  such  offioers 
are  chorgeu  with  knowledge  of  the  ex- 
tent of  their  authority  and  are  bound, 
at  their  peril,  to  ascertain  whether 
the  contemplated  contract  Is  within 
the  power  conferred.  Juon  power  must 
be  exercised  in  runner  and  form  as 
directed  by  the  Legislature," 

Section  48  of  .a*tiole  17  of  the  Constitution  of  Mis- 
souri provides: 
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"The  General  assembly  shall  have 
no  power  to  grant,  or  to  authorize 
any  county  or  municipal  authority 
to  grant  any  extra  compensation, 
fee  or  allowance  to  a public  of- 
ficer, agent,  servant  or  contractor, 
after  service  has  been  rendered  or 
a contract  has  been  entered  into  and 
performed  in  whole  or  in  part,  nor 
puy  nor  authorize  the  payment  of  any 
claim  hereafter  created  against  the 
State,  jr  any  county  or  municipality 
of  the  State,  under  any  agreement  or 
contract  made  without  express  author- 
ity of  law;  and  all  such  unauthorized 
agreements  or  contracts  shall  be  null 
and  void." 


Under  the  above  constitutional  provision,  contracts 
or  agreements  made  without  express  authority  of  law,  at- 
tempting to  bind  the  state,  are  null  ana  void,  and  the  Gen- 
eral Assembly  is  prohibited  from  paying  or  authorizing  the 
payment  of  any  such  olaim. 

A diligent  search  fails  to  reveal  any  constitutional 
or  statutory  provision  autnorizing  you  to  make  on  agreement 
to  approve  a deficiency  appropriation  for  printing  furjnished 
the  Grain  Inspection  and  Weighing  Department  in  excess  of 
its  appropriation,  and  v.e  have  no  hesitancy  in  holding  that 
such  an  agreement  made  by  you  would  be  null  and  void  and  not 
binding  upon  the  state,  v/e  think  a number  of  other  statu- 
tory and  constitutional  provisions,  however,  should  be  con- 
sidered in  answering  your  request. 


If  the  agreement  about  which  you  inquire  should  be 
construed  as  a contract  between  the  Printing  Company  and 
yourself  or  the  Grain  Inspection  and  Weighing  Department  to 
purchase  printing  and  material  in  excess  of  the  appropria- 
tion for  that  purpose,  it  would  be  a contract  Mae  without 
express  authority  of  law,  ana,  in  fact,  in  violation  of  law, 
ana  the  Legislature  would  be  pronibited,  under  the  provi- 
sions of  geotion  48  of  Article  IV  of  the  Constitution,  supra, 
from  paying  or  authorizing  the  payment  of  any  claim  ax 5. sing 
th ereunaer. 
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Unuer  the  provisions  of  Article  1,  Chapter  120 , 

R.  3.  Mo,  1959,  the  contract  for  State  printing,  inclin- 
ing the  printing  for  executive  departments,  must  be  let 
by  the  Commissioners  of  Public  Printing. 

The  case  of  State  v.  Hackman n,  282  S.  W.  1007,  was 
an  original  proceeding  in  mandamus  to  compel  the  State 
Auditor  to  issue  a warrant  to  pay  for  certain  printing  al- 
leged to  have  been  furnished  the  State  Highway  Commission. 
The  printing  and  stationery  wa3  furnished  the  State  High- 
way Commission  without  compliance  with  any  of  the  provisions 
regulating  public  print ino,  and  the  Auditor  refused  to  issue 
his  warrant  because  the  Commission  was  without  power  to  bind 
the  State  for  such  an  acoount.  The  Supreme  Court  upheld  the 
contention  of  the  State  Auditor  and  in  its  opinion,  at  1.  c. 
1015,  said: 


"It  further  appears  that  no  money 
has  been  appropriated  out  of  which 
relator* s bill,  as  herein  submitted, 
can  be  paid.  And  since  under  the 
provisions  of  section  19,  article 
10,  of  the  Constitution,  no  money 
may  be  paid  out  of  the  state  treasury, 
except  in  pursuance  of  an  appropria- 
tion by  law,  the  respondent  was  and 
is  without  authority  to  issue  a war- 
rant in  payment  of  relator* s claim. 

For  it  cannot  be  said  that  a claim 
is  paid  pursuant  to  an  appropriation 
act,  where  it  is  paid  out  of  money 
specifically  appropriated  for  a dif- 
ferent purpose,  nnd  it  might  be  said 
in  passing  that  the  Legislature  could 
not  now  pass  a valid  act  appropriat- 
ing money  out  of  which  relator *s  claim 
could  be  paid,  because  his  olaim  is 
basud  upon  a oontraot  entered  into 
without  authority  of  law,  and  section 
48  of  article  4 of  the  Constitution 
expressly  prohibits  the  General  As- 
sembly from  authorizing  the  payment 
of  any  claim  hereafter  created  against 
the  state  under  any  agreement  or  con- 
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tract  made  without  express  author- 
ity Ox  law,  and  taat  all  3uch  au- 
thorized contracts  snail  be  null  and 
void." 

If  the  furnishing  of  printing  or  other  materials 
to  tne  Grain  Inspection  anu  t.eighino  JeparUient  upon  your 
agreement  to  sign  a deficiency  appropriation  was  oonstrued 
as  a contract  to  furnish  such  printing  and  materials  under 
the  contract  already  let  by  the  State  Printing  Commissioners, 
we  still  think  that  Section  *8  of  .article  IV  of  the  Con- 
stitution,  supra,  would  prohibit  the  La0islature  from  pay- 
ing or  authorizing  the  payment  of  such  claim. 


Under  the  provisions  of  Section  14992,  li.  3.  Mo. 

19o9 , all  work  to  oe  executes  for  tne  executive  uoportments 
must  be  oraerea  throu^  the  Cornels  si  oners  of  Public  Print- 
ing, after  a requisition  is  first  obtaineu  in  auvunoe 
signed  by  tae  hoau  of  tne  uepartxxsnt  ordering  such  work, 
anu  said  requisition  must  be  approved  by  the  Commissiquera 
of  Public  Printing. 

Under  the  provisions  of  Section  14995,  R.  3.  Jo. 

19S9 , the  uooounts  for  suoh  printing  must  oe  carefully  ex- 
amined by  the  Commissioners  of  Publio  Printing  and  co’hpax'ed 
witu  the  voucher  and  the  order  therefor,  ana  when  the  ac- 
count is  oorx’eotau  and  endorsed  by  the  Commissioners,  the 
State  Auditor  is  requiren  to  draw  ' warrant  upon  the  treasury 
ror  the  amount  thereof,  " payable  out  of  any  moneys  appro- 
priated  for  that  purpose." 

Aoooruing  to  your  letter,  the  work  to  be  furnished 
the  Grain  Inspection  and  ..sighing  jepartment  is  or  wifi  be 


for  an  amount  in  excess  of  the  appropriation  for  suoh 


pose.  In  other  words,  the  printing  to  be  furnisheu,  whether 
under  the  contract  with  the  State  Printing  Commission  or 
under  a separate  contract  with  you  or  the  Grain  Inspection 
and  Weighing  ^apartment,  will  amount  to  more  than  the  Loney 
appropriated  by  the  Legislature  for  the  present  biennium 
for  that  purpose. 


In  the  case  of  Clas  v.  State,  220  N.  W.  185, 
Supreme  Court  of  Wisconsin  said: 


pur- 


ine 


"The  department  of  agriculture  is  an 
agency  of  the  state,  and  tne  duties  of 


Hon.  Forrest  C.  Connell 


- o— 


February  19,  1942 


the  commissioner  uro  clearly  de- 
fined by  statute.  In  the  expendi- 
ture 01*  the  public  moneys  he  is 
striotly  limited  to  the  sums  appro- 
priated by  the  Legislature  for  a 
gi7ea  purpose,  ho  discretionary 
power  is  vested  in  him  to  exoeed 
suoh  appropriations.  This  is  the 
law  not  only  in  this  3tat&,  but 
elsewhere,  and  it  is  incumbent uot 
only  upon  the  department  to  take 
cognizance  thereof  and  to  aot  in 
accordance  therewith,  but  every 
individual  or  corporation  trans- 
acting business  with  the  department 
is  legally  governed  thereby,  whether 
a contract  provides  for  it  or  not." 


9d0 , 


In  the  case  of  Dickinson  v. 
the  Jupreme  Court  of  ^r^unsaa, 


Laaondsoa,  178  3. 
at  1.  c.  9ol,  suicj 


.v. 


" v power  of  the  General 

Assembly  with  respect  to  the  public 
funds  raised  by  general  taxation  is 
supreme,  and  no  state  official,  from 
the  highest  to  tne  lowest,  has  any 
power  to  create  an  obligation  of  the 
state,  either  legal  or  moral,  unless 
there  has  first  been  a specific  ap- 
propriation of  funds  to  meet  the 
obligation.  Tne  constitution  pro- 
vides, too,  that  no  appropriation 
shall  be  for  a longer  periou  than 
two  years,  and  thus  a period  is  fixed 
over  whioh  the  lawmakers  nold  oompiete 
control  over  the  purse  strings  of  the 
state.” 


The  ouse  of  Fergus  v.  Brady,  115  N.  2.  o9d,  waj; 
injunction  suit  against  the  Auditor  of  Public  Accounts 
Treasurer  of  the  state  of  Illinois  to  prevent  tne  p 
of  various  sums  appropriated  by  the  General  .assembly 
boarus  and  individuals  for  olaims  created  without  expr 
authority  of  law  and  either  without  a previous  approp 
tion  or  in  excess  of  the  appropriation.  The  supreme  C 


>a/xiiie 


Is  an 
and 
nt 


less 

a- 

burt 
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oi'  Illinois,  in  passing  upon  constitutional  w*nd  statut 
provisions  similar  to  our  own,  at  1.  o.  o9o,  said: 


ory 


"These  provisions  of  the  Constitu- 
tion ana  statute  are  clear  and  un- 
ambiguous in  terms,  and  their  pur- 
pose and  objoct  cannot  be  misunder- 
stood. Seotion  18  pi’ohibita 
appropriations  in  axoess  of  the 
revenue  authorized  by  law  to  be 
raised  in  the  period  for  which  ap- 
propriations are  made,  but  neces- 
sarily revenue,  whether  derived 
from  one  source  or  another  in  the 
future,  must  always  be  estimated 
and  never  can  be  a fixed  and  cer- 
tain sum.  Circumstances  may  occur 
that  will  cause  the  reasonable  ex- 
pectations of  the  General  assembly 
as  to  the  amount  of  revenue  to  mis- 
carry or  not  to  be  fulfilled  so  that 
there  may  be  a tempox'ary  deficiency. 

To  meet  that  condition  which  may 
arise  from  failure  in  matting  collec- 
tions of  taxes  or  result  from  de- 
creased revenue  from  other  sources, 
the  seotion  proviaes  that  in  case  of 
failure  of  revenue  the  General  as- 
sembly may  contract  debts,  never  to 
exceed  ,.250,000.  This  debt  is  only 
to  be  created  by  borrowing  money — 
not  by  incurring  debts  or  making 
contracts — since  the  section  requires 
that  the  moneys  tnus  box-rowed  shall 
be  applied  to  the  purpose  for  which 
they  ware  obtained  or  to  pay  the  debt 
thus  oreateu,  and  to  no  other  purpose. 
No  other  debt  can  be  contracted,  ex- 
cept for  the  purpose  of  repelling 
invasion,  suppressing  insux-rection, 
or  defending  the  3tate  in  war,  except 
upon  a vote  of  the  people  at  a general 
election.  By  seotion  19  the  General 
Assembly  is  prohibited  from  authoriz- 
ing the  payment  of  any  olaim,  or  part 
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thereof,  creator  against  the  state 
under  any  agreement  or  contract  made 
without  express  authority  of  law, 
and  all  suoh  unauthorized  agreements 
or  contracts  are  null  and  void,  with 
the  exception  that  the  General  .issam- 
blv  may  make  appropriations  for  ex- 
penditures inourred  in  repelling  in- 
vasion or  suppressing  insurrection. 

By  the  Grininal  dode  the  making  of  a 
contract  in  excess  of  the  amount  of 
an  appropriation  subjects  the  offender 
to  a fine  not  exceeding  v10,000  and 
removal  from  his  office,  trust,  or 
employment.  No  right  whatever  cun 
gro w out  of  the  commission  of  a crime, 
and  by  tne  plain  language  of  tne  Con- 
stitution every  claim  or  contract  is 
utterly  void  if  not  within  the  amount 
of  appropriations  already  mace,  unless 
there  is  express  authority  of  law  for 
tne  creation  of  the  debt  or  claim  or 
the  making  of  the  oontract.  * * *u 


In  the  case  of  Thatcher  v.  city  of  jt.  Louis,  12 2 
S.  W.  (2d)  915,  our  Cupreme  ^ourt  recognized  that  an  Officer 
cannot  bind  the  State  in  excess  of  appropriations  mad^  for 
tne  particular  purpose.  At  1.  c.  917  it  was  said: 

" * * * J.  though  he  cannot  obligate 
the  state  beyond  appropriations  mane 
for  sucn  purposes,  oar  Attorney  Gen- 
eral does  have  authority  to  employ 
special  assistants.  * * ~ H 

The  cu3e  of  it ate  v.  Weatherby,  129  g.  W.  (2d|  837, 
was  an  action  by  the  State  to  recover  legal  fees  paia  the 
defendant  as  counsel  for  the  Insurance  Deportment  out  of 
appropriations  for  the  Lood.  repart^tent,  ana  also  to  Recover 
fees  paid  for  writing  opinions  other  than  for  the  Ins\tranoe 
Department.  The  court  upheld  the  contention  of  the  Dtate 
that  the  fees  paid  the  defendant  for  writing  the  opinions 
at  the  request  of  tne  Attorney  General  could  be  recovered 
for  the  reason  that  there  v.us  no  available  funds  appropriated 
to  pay  suoh  a claim.  In  regard  to  the  defendant's  contention 
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that  he  could  offset  the  value  of  his  services  pei-fomed 
for  the  Insurance  Department  against  the  claim  of  the 
State  for  money  paid  out  of  the  Attorney  General’s  fund, 
the  court  held  that  such  a right  v,oulu  uepenu  on  whether 
or  not  there  remained  a sum  sufficient  to  discharge  de- 
fendant’s claim  out  of  the  appropriation  for  the  Insurance 
Department  properly  available  for  the  payment  of  defendant’s 
services  and  expenses.  The  oourt,  at  1.  o.  b9d-4,  suJ|d: 


tt  * * * By  its  appropriation,  the 
Legislative  Department  clearly 
limited  the  lawful  extant  of  the 
State’s  obligation  to  pay  for  ser- 
vices rendered  and  expenses  incurred 
on  behalf  of  the  Insurance  Depart- 
ment. Our  Statute  respecting  set- 
offs against  the  State  and  the  oom- 
mon  law  principle  of  recoupment 
contemplate  the  assertion  of  legal, 
not  unauthorized  and  unlawful,  claims. 
To  permit  defendant  to  recoup  payments 
made,  absent  available  funds  for  law- 
ful payment,  would  accomplish  by  in- 
direction what  could  not  be  lawfully 
done  directly,  would  make  unlawful 
payments  legal,  infuse  validity  into 
the  State  Auditor’s  unauthorized  war- 
rants, encroaoh  upon  the  legislative 
function  of  our  State  government  and 
smack  of  Juaioial  tyranny.  * * ♦** 


In  view  of  the  above,  it  is  our  opinion  that  a con- 
tract for  printing  in  excess  of  the  amount  appropriated 
therefor,  whether  made  by  the  State  Printing  Commission  or 
otherwise,  would  be  made  without  express  authority  of  law, 
and  therefore  void. 

There  is  another  provision  of  the  Constitution  that 
should  be  considered,  seotion  44  of  Artiole  IV  reads  in 
part  as  follows: 

"The  General  assembly  shall  have  no 
power  to  contract  or  to  authorize  the 
contracting  of  any  debt  or  liability 
on  behalf  of  the  State,  or  to  issue 
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bonds  or  other  evidences  of  indebt- 
edness thereof,  except  in  the  fol- 
lowing cases: 

*♦*♦**♦* 

"Second,  On  the  occurring  of  an  un- 
foreseen emergency,  or  oasual  de- 
ficiency of  the  revenue,  when  the 
temporary  liability  incurred,  upon 
the  recommendation  of  the  Governor 
first  had,  shall  not  exoeed  the  sum 
of  two  hundred  and  fifty  thousand 
dollars  for  any  one  year,  to  be  paid 
in  not  more  than  two  years  from  and 
after  its  creation. 

Under  the  above  constitutional  provision,  the  General 
assembly  has  the  power  to  oontraot  or  to  authorize  th^  con- 
tracting of  a debt  or  liability,  on  the  occurrence  of  an  un- 
foreseen emergency,  or  oasual  deficiency  of  the  revenue,  when 
the  temporary  liability  incurred,  upon  the  recommendation  of 
the  Governor  first  had,  shall  not  exoeed  the  sum  of  two  hun- 
dred fifty  thousand  dollars  for  any  one  year.  We  fail  to 
find,  however,  that  the  General  assembly  has  authorized  you 
or  the  Grain  Inspection  and  Weighing  Department  to  oontraot 
any  liability  for  printing  or  for  any  other  purpose. 

The  General  Assembly  has  a right  to  anticipate  the 
revenue  for  the  biennium,  and  an  appropriation  in  anticipa- 
tion of  the  current  revenue  is  not  a debt  within  the  meaning 
of  the  Constitution.  59  Q*  J. , Section  069,  p.  220.  How- 
ever, by  the  great  weight  of  authority  an  obligation  in 
excess  of  the  anticipated  revenue  is  a debt  within  the  mean- 
ing of  the  Constitution.  59  C.  J. , Section  566,  p.  222. 

See,  also,  annotations  contained  in  92  A.  L.  R. , pp.  1299 
to  1015. 

59  C.  J. , Section  067,  p.  222,  reads  as  follows: 

"ngx^s^ehts  creating  a liability 
against  the  state  without  express 
authority  of  law  are  void  where  in 
violation  of  a constitutional  inhibi- 
tion, and  the  same  is  true  in  the  case 
of  an  agreement  made  without  express 
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authorization  by  an  officer  of  the 
atate  exceeding  a proper  appropria- 
tion or  ol  an  indebtedness  incurred 
without  an  appropriation  for  the 
specific  purpose.  V»here  funds  in- 
volved are  publio  funds  raised  by 
the  state,  directly  through  taxation, 
they  cannot  be  impaired  by  hypotheca- 
tion by  the  officers  in  onarge,  un- 
less there  is  express  authority 
therefor. " 

In  view  of  the  above,  we  think  that  the  purchase  of 
printing  in  excess  of  the  appropriation,  not  having  been 
authorized  by  the  Legislature  unuer  tne  provisions  of  sec- 
tion 44  of  /article  17,  supra,  would  be  incurring  a debt  in 
violation  of  saiu  constitutional  provision. 

We  cedi  your  attention  also  to  the  State  Budget  Law. 
Section  10907  of  said  ^ot,  h.  3.  mo.  19o9,  reads  as  fallows: 

"The  auditor  snail  keep  accounts 
showing  the  appx-opriations  and  allot- 
ments. Such  accounts  shall  show  all 
charges  and  obligations  incurred 
against  such  appropriations  and  allot- 
ments. No  expend ture  snail  be  made 
and  no  obligation  incur reu  by  any  de- 
partment without  the  certification  of 
tne  auditor  that  there  is  a sufficient 
unencumbered  balance  in  the  allotment 
and  a sufficient  unencumbered  cash 
balance  in  the  treasury  to  the  credit 
of  the  fund  from  which  suoh  expendi- 
ture or  obligation  is  to  be  paid,  each 
sufficient  to  pay  the  same.  The  audi- 
tor shall  be  liable  personally  and  on 
his  bond  for  any  certification  in  ex- 
cess of  any  allotment  or  in  excess  of 
tne  oasn  balance  available.  Any  of- 
ficer or  employee  of  the  state  wno 
snail  make  any  expenditure  or  Incur 
any  obligation  without  first  securing 
suoh  certification  from  the  auaitor 
shall  be  personally  liable  and  liable 
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on  His  bond  for  the  amount  of  such 
expenditure  or  obligation.  For  any 
department  maintaining  its  principal 
office  outside  of  Jefferson  Gity, 
the  auditor  shall  be  authorized  to 
establish  a system  for  certification 
of  obligations  and  expenditures  so 
as  to  prevent  inconvenience  and  de- 
lay." 

The  above  section  specifically  provides  that  no  ex- 
penditure shall  be  made  and  no  obligation  incurred  by  any 
department  without  the  certification  of  the  Auditor  that 
there  is  a sufficient  unencumbered  balance  in  the  allot- 
ment and  a sufficient  unencumbered  cash  balance  in  the 
treasury  to  the  credit  of  the  fund  from  which  such  expen- 
diture or  obligation  is  to  be  paid.  Jaid  section  muxas 
any  officer  or  employee  of  the  state  who  shall  make  ahy  ex- 
penditure or  incur  any  obligation  without  first  securing 
such  certification  from  the  Auditor  personally  liable  and 
liable  on  his  bond  for  the  amount  of  suoh  expenditure  or 
obligation. 

Section  10895,  H.  S,  h.o . 1959,  makes  it  the  difty 
of  the  Governor  to  enforce  observance  of  the  appropriations 
made  by  the  Legislature  and  the  provisions  of  the  State 
Budget  Act.  Said  section  reaus  in  part  as  follows: 

"The  Governor  shall  have  full  author- 
ity to  carry  out  the  provisions  of 
this  article  and  to  do  all  things  neces- 
sary thereto.  He  shall  be  responsible 
for  the  preparation  of  the  budget  and 
its  presentation  to  the  legislature  and 
shall  enforce  observance  of  the  appro- 
priations made  by  the  legislature  and 
the  px’ovlsions  of  this  article  with 
reference  thereto.  * * *" 


gonglusiqn 


In  view 
an  agreement  by 
if  the  same  was 


of  all  of  the  above,  it  is  our  opinion  that 
you  to  approve  a deficiency  appropriation, 
made  by  the  Legislature,  for  printing  fur- 
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niaheu  tile  Grain  Inspection  end  Weighing  oepartmemt  in 
eess  or  its  appropriation  would  be  without  authority 
and  therefore  voiu  and  not  binding  upon  the  state. 


*f 


ex- 
la  w, 


It  is  our  further  opinion  that  a contract  for  print- 
ing to  be  furnished  the  Grain  Inspection  ana  Weighing  de- 
partment in  excess  of  the  appropriation  for  that  purpose, 
whether  made  by  the  State  Printing  Commission  or  by  y^u  or 
tiie  Grain  Inspection  and  Weighing  Department,  would  bd  made 
without  express  authority  of  lav/,  and  therefore  void,  and 
tue  Legislature,  under  the  provisions  of  Section  46  of 
,a*tiole  IV  of  the  Gonstitution  of  Missouri,  would  be  pro- 
hibit eu  from  paying  or  authorizing  the  payment  of  any  such 
claim. 

It  is  our  furtner  opinion  that  a contract  fox-  print- 
ing in  excess  of  the  appropriation  would  be  a aebt  within 
the  meaning  of  Section  44  of  article  IV  of  the  Gonstitution, 
and  such  debt,  not  having  been  authorized  by  the  Legislature 
in  conformity  with  the  provisions  of  saia  section,  v.oiila  be 
in  violation  thereof  and  therefore  void. 

We  further  hold  that  the  incur x-ing  of  an  obligation 
in  excess  of  the  appropriation,  either  by  the  otate  Print- 
ing Commission,  the  Grain  Inspection  and  V/eigning  Department 
or  yourself,  is  prohibited  by  Section  10907,  R,  3.  lo,  19o9, 
and  that  the  agreement  in  question,  if  made  by  you,  wuuld 
violate  your  duties  under  the  provisions  of  Section  1C895, 

...  3.  : o.  19o9.,  to  enforce  the  observance  of  the  appropria- 
tions made  by  the  Legislature  and  the  provisions  of  thje 
State  Budget  Act. 


Respectfully  submitte 
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assistant  .attorney  General 
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Honorable  for rest  J.  Connell 
Governor  of  ..is  sour  i 
Jefferson  city,  j is sour i 


Dear  Gov  rnor  uonnell: 


e acxnov.lud^e  receipt  of  your  letter  requesting 
an  opinion,  which  reads  as  follows: 

"On  February  4,  19o0  Governor 
Lloyu  c.  GturL  appointee  James  L. 

;•  e ,uie,  . euocrnt,  229  Worth  Lirk- 
v/Oua  uoaa,  Kirkwood , Missouri , us 
a member  of  tne  Board  of  Lloction 
Commissioners  for  the  County  of 
It.  Louis,  lissouri,  for  a term 
ending  January  loth,  1942,  and 
until  his  successor  is  uulv  ap- 
pointed and  qualified. 

"On  February  4,  19o6  Governor 
Lloyu  C.  Gturn  appointed  Herbert 
,j.  Connie,  Republican,  40  North 
..lizubeth  ..venue,  ferguson,  Mis- 
souri, as  a member  of  the  boaru  of 
Election  uornmisoi oners  for  the 
County  of  ft.  Louis,  Missouri,  for 
a term  enuinw  January  15,  1942,  and 
until  his  successor  is  uuly  appointed 
unu  qualified. 

'Section  11928  of  the  devised  stat- 
utes of  i iscoori  of  1939,  in  ref- 
erence to  a boaro.  of  election  com- 
missioners for  counties  Laving  more 
than  200,000  inhabitants  and  leas 
than  400,000  inhabitants,  provides 
as  follows: 
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* ....  -.ftor  tnls  article  shall 
become  a law,  the  governor,  by 
and  with  the  auviee  and  con- 
sent of  the  senate  shall  ap- 
point for  each  of  such  counties 
four  members  of  such  board  of 
election  commissioners  who 
shall  hold  their  office  until 
January  15,  19o7,  and  until 
their  successors  are  commis- 
sioned and  qualified * 


’dm  opinion  as  soon  as  possible  is 
respectfully  requested  on  the  follow- 
ing question: 


What  should  be  specified  in  the 
Commission  as  the  expiration  of 
the  term  of  each  of  the  persons 
who  shall  be  appointee  to  succeed 
respectively  the  above  mentioned 
James  L.  mcquie  and  Herbert  D. 
Connie?" 


\ 

Section  11928  of  Article  18,  Chapter  76,  H.  3.  Mo, 
1959,  provides  in  part: 

"There  is  hereby  created  a boaru  of 
election  commissioners  for  each 
county  governed  by  the  px*ovisions 
of  this  article  composed  of  four 
members  who  shall  be  appointed  as 
follows:  After-  thi3  article  shall 
become  a law,  the  governor,  by  and 
with  the  advice  and  consent  of  the 
senate  shall  appoint  for  eacn  of 
such  counties  four  members  of  such 
boaru  of  election  conmis si oners  wno 
shall  hold  tneir  office  until  Jan- 
uary 15,  1957,  ana  until  their  suc- 
cessors are  commissioned  and  quali- 
fied. * * *" 
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Said  section  Further  provides: 

,,  * v * 3UGCe33Grs  shall  be  ap- 
pointed in  like  manner  and  their 
terms  of  office  3hall  be  four 
years  and  until  their  successors 
are  commissioned  and  qualified. 

* +'  * *i 

Dai a section  also  contains  the  following  proviso: 

n * * * provided,  that  nothing 
herein  shall  be  construed  aa  in 
any  way  interfering  with  or  dis- 
continuing the  term  of  office  of 
any  person  or  persons  now  serving 
in  any  such  counties  as  a member 
or  members  of  the  boars  of  elec- 
tion commissioners  until  the  term 
for  which  he  or  they  shall  have 
been  appointed  shall  have  expired. 

Such  members  now  in  office  shall 
hereafter  receive  the  salary  and 
be  required  to  perform  the  extra 
services  nerein  provided  for  in 
this  article.” 

Your  question,  as  we  understand  it,  is  whether  the 
successors  of  Jfm.es  L.  Module  and  Herbert  D.  dondie  should 
be  appointed  for  a term  expiring  January  15,  1945,  by  rea- 
son of  the  above  statutory  provisions,  or  whether  such 
successors’  term  should  expire  January  15,  1946,  by  reason 
of  the  fact  that,  according  to  the  commission  of  Module 
and  Condie,  their  term  aid  not  expire  until  January  15, 
1942. 

Section  11928,  supra,  was  enacted  by  the  General 
Assembly  in  1955  (Laws  of  1955,  page  229).  Prior  to  that 
time,  counties  now  affected  by  Article  18,  inapt or  76, 

H.  3.  Llo.  1939,  were  governed  by  Article  15,  Chapter  61, 

R.  3.  Mo.  1929,  which  related  to  registration  ana  elections 
in  counties  of  150,000  or  more  inhabitants.  Section  10536 
of  said  Article  read  in  part: 
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H tiiis  article  shall  be- 

come a lav/,  the  governor,  by  and 
with  the  uuvice  ana  consent  of  the 
senate  shall  appoint  for  each  of  such 
counties  four  members  of  such  board 
of  election  commissioners  who  shall 
hold  their  offices  until  January  15, 

1922,  and  until  their  successors  are 
commissioned  and  qualified,  Succes- 
soi’S  shall  be  appointed  in  like  man- 
ner and  their  term  of  office  shall 
be  four  years  ana  until  their  suc- 
cessors are  commissioned  and  qualified, 

* V * It 

The  above  section  also  contained  a proviso  identi- 
cal with  the  -pi’oviso  contained  in  lection  11928,  supra, 
quo tea  above. 


By  virtue  of  lection  10516,  h.  S.  mo.  1929,  supra, 
the  term  of  office  of  meters  of  the  board  of  election 
commissioners  appointed  thereunder  would  not  expire  in 
the  regular  course  of  events  until  January  15,  1958,  and, 
according  to  the  proviso  contained  in  Section  11928,  R,  S« 
Mo,  1939,  supra,  tneir  term  of  office  was  not  discontinued 
until  the  term  for  which  thdy  were  appointed  had  expired; 
in  other  words , they  continued  to  hold  office  under  their 
original  appointment,  oaid  proviso,  however , by  its  word- 
ing, only  applied  until  the  expiration  of  the  terms  of  the 
commissioners  appointed  under  lection  10516,  R.  3.  Mo.  1929 

Since  the  proviso  only  applied  until  the  terms  of 
the  commissi onei's  theretoi'cre  appointed  had  expired,  we 
must  look  to  the  bouy  of  lection  11928,  supra,  to  ascer- 
tain the  terms  of  the  commissioners  appointed  after  the 
effective  date  of  said  section,  laid  section  pi'ovided  that 
after  the  article  became  a law,  the  ^overaoi-,  by  and  with 
the  advice  ana  consent  of  the  senate,  was  to  appoint  four 
members  as  a boara  of  election  aommis si oners  in  all  coun- 
ties to  which  the  article  was  applicable,  and  provided 
further  that  they  were  to  hold  their  office  until  January 
15,  1917.  Of  course,  by  virtue  of  the  proviso  heretofore 
considered,  which  la  merely  an  exception  to.  the  above  pro- 
vision fixing  the  term  of  office,  members  of  the  board  of 
election  commissioners  ali’eady  serving  in  such  counties 
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were  to  continue  to  serve  until  the  expiration  of  the  terra 
for  which  they  were  appointed,  but  said  proviso  did  not 
make  a different  tern  for  those  appointed  to  succeed  such 
commiss loners.  In  other  words,  in  our  opinion,  the  term 
of  the  board  of  election  commis si oners  first  appointed 
under  Article  18,  supra,  was  to  expire  January  15,  1957, 
and,  by  the  plain  wording  of  the  statute,  their  successors 
were  to  be  appointed  in  like  manner  for  u term  of  four 
years,  and  until  their  successors  were  commissioned  and 
qualified. 

In  the  case  of  State  ex  inf.  v.  Williams,  222  Mo. 
268,  the  court,  at  1.  c.  278,  quoted  with  approval  from 
the  opinion  of  State  ex  rel.  v.  Stonestreet,  99  Mo.  361, 
as  follows: 


” ’Going  to  the  standards  of  our 
language  wo  find  that  a term  mean 3 
"the  time  for  which  anything’  lasts; 
any  limited  time;  the  term  of  life.” 
(Webster’ s Diet.)  And  turning  to 
the  authorities,  they  announce  that 
”the  expression,  term  of  office, 
uniformly  designates  a fixed  and 
definite  period  of  time.”  (Ander- 
son’s Law  Lict.  1025;  People  v. 
Brundage,  7£  F.  Y.  403,  407;  Baker, 
Governor,  v.  Kirk,  33  Ind.  517.) 

3o  that  whether  we  take  the  phrase, 
"term  of  office,”  in  its  ordinary 
or  popular  sense,  or  in  its  technical 
import,  it  means  one  and  the  same 
thing:  -A  fixed  and  definite  period 

of  time.” 

” ’Of  course,  every  such  period  of 
time,  in  order  to  be  "fixed  and 
definite,”  must  have  a point  of  be- 
ginning and  a point  of  termination 
equally  fixed  anu  definite.  Mow,  if 
it  can  be  ascertained  when  the  ’’term 
of  office”  of  the  first  appointee  of 
the  Governor  under  the  revision  of 
1879  began,  it  would  seem  not  diffi- 
cult to  reach  a correct  conclusion  as 
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to  when  the  terms  of  office  of  the 
successive  and  subsequent  appointees 
of  the  Executive  begun  and  ended. ’** 

The  above  case  dealt  with  the  term  of  office  of 
an  appointee  where  the  statute  did  not  fix  the  commence- 
ment of  the  term,  and  it  was  held  that  the  terra  was  fixed 
by  the  appointing  power.  The  court,  however,  at  1,  c, 
279,  stated: 


” pp  tire  Legislature,  be- 
ing possessed  of  the  power,  had  fixed 
the  date  of  the  co amen cement  of  the 
first  appointee’s  official  term,  it 
would  not  be  questioned  that  such  ini- 
tial point,  bein<_  once  made  sure  and 
steadfast,  would  recur  at  every  cor- 
responding period  of  two  years.  This 
must  be  true,  or  else  the  premises 
from  which  this  conclusion  is  drawn, 
sustained  as  it  is  by  authority,  that 
a ’“'term  of  office  uniformly  designates 
u fixed  and  definite  period  of  time,(f 
must  be  false.  * * - 

applying  the  above  announced  principles  to  the 
instant  case,  we  see  that  the  term  of  office  of  the  mem- 
bers of  the  board  of  election  commissioners,  under  the 
provisions  of  Section  11928,  supra,  first  expired  January 
15,  1937,  and  their  successors  we re  to  be  appointed  for  a 
term  of  four  years.  The  commissioners  serving  before  the 
effective  date  of  said  section  were  to  hold'  over  until 
the  expiration  of  their  term,  but  & different  terra  than 
the  four-year  term  commencing  on  January  15,  1957,  was 
not  provider  for  their  successors,  and  it  is  our  opinion 
that  their  successors  should  have  been  appointed  for  a 
terra  expiring  January  15,  1941,  in  order  to  have  complied 
with  the  provisions  of  the  statute  fixing  the  commence- 
ment and  necessarily  the  expiration  of  said  terms.  It 
is  unbelievable,  under  tne  wording  of  the  above  section, 
that  the  legislature  intended  to  have  the  terms  of  the 
various  election  commissioners  of  a county  commence  and 
expire  at  different  dates,  and  undoubtedly  the  reason  for 
changing  the  commencement  dut  'c*  OX  JL  d terms  to  the  odd 
year  was  to  have  the  appointments  made  while  the  legi»~ 
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lature  was  in  session  so  that  they  could  be  submitted 
to  it  immediately  without  waiting  a year  for  its  approval. 

In  tiie  case  of  State  ex  inf.  v.  Gilliams,  supra, 
tile  court,  at  1.  c.  280,  said: 

,4 » * * * rpne  law  favors  uniformity, 
but  uniformity  cannot  be  obtained 
except  by  the  establishment  of  an 
inflexible  rule.  * * 

And , further,  it  was  said: 

n ’Under  statutory  pi’ovisions  sub- 
stantially identical  with  these 
under  discussion,  it  has  bean  hold 
that  the  true  rule  was  to  construe 
the  word  "term"  as  uesignating  con- 
secutive periods  of  six  years,  fol- 
lowing each  other  in  regular  order, 
the  one  commencing  where  the  other 
ends,  and  treating  the  incumbent 
appointed  in  any  such  period  as  the 
incumbent  in  the  particular  term  or 
period  to  which  his  appointment  re- 
lates, his  office  expiring  with  the 
expiration  of  his  term.  'i;  * 


G0KGLU3I0H 


In  view  of  all  of  the  above,  it  is  the  opinion  of 
this  department  that  the  term  of  a member  of  the  board  of 
election  commissioners  of  a county  containing  200,000  to 
400,000  population  is  a four-year  term,  which  term  origi- 
nally commenced  January  15,  1957,  and  expires  every  four 
years  thereafter;  that  the  commissioners  serving  in  1935, 
when  Section  11928,  supra,  was  aaopted,  held  over  until 
the  expiration  of  their  term,  but  that  their  successors 
should  have  been  appointed  for  the  term  fixed  by  statute 


9,  1942 


Hon.  i*' or  rest  U.  ^o.mell 


ana  ending  January  15,  19<*1.  It  is,  therefore,  our  opin- 
ion that  tiic  persons  appointed  to  suoceoa  James  L.  Module 
and  Herbert  U.  Condie  should  be  appointed  for  a teriu  ex- 
piring January  15,  1945. 


hespeotfully  submitted 


JOUL  h.  2.J YLUu 
assistant  attorney  General 


AJPtfOVJL: 


hoy 

attorney  General 


GRAND  JURY:  Notes  before  grand  jury  cannot  be  furnished  to  Attorney 

General  of  the  United  States  or  anyone  other  than  the 
prosecuting  officer  of  the  county. 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  . issouri 
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Dear  Governor  uonnell: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  whioh  reads  as  follows: 

* 

HHe;  ^ikeaton,  Llssourl-Cleo  Url^nt 
Matter* 

"This  confirms  my  request  made  to  you 
lust  Saturday  afternoon  for  an  official 
opinion  as  to  whether  it  will  be  per- 
missible under  the  law  for  the  notes 
which  assistant  Attorney  General  Harry 
Kay  took  in  tne  Granu  Jury  room,  or  the 
typewritten  statement  which  he  pi’epared 
from  sain  notes,  to  be  aelivereu  to 
Honorable  Frances  Biddle,  attorney  Gen- 
eral of  the  United  States. 

"Attaohea  hereto  is  copy  of  self-explana- 
tory letter  of  1 uroh  21  this  morning  re- 
ceived from  General  Biddle  with  respect 
to  the  sikeston  matter.  ' 


The  question  you  present  is  one  whloh  has  not  been 
directly  passed  upon  by  the  courts  of  this  state.  In  ta- 
swering  it,  therefore,  we  must  reason  from  general  principles 
of  law  involved  and  from  precedents  in  other  jurisdictions. 

It  has  been  the  policy  of  the  law  from  early  times 
that  the  proceedings  of  a grand  jury  are  secret.  Professor 
Wigmore  in  his  work  on  evidence.  Section  2S60,  says: 
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"That  the  proceedings  of  the  grand 
wury , in  hearing  testimony  and  in  de- 
liberating, must  be  held  in  privacy, 
has  been  the  customary  practice  from 
early  times.** 

The  reasons  ascribed  by  that  author  for  the  secrecy 
of  grand  jury  proceedings  are: 

**(a)  The  grand  Jurors  themselves  are 
to  be  secured  in  freedom  from  the  ap- 
prehension that  their  opinions  and 
votes  may  be  subsequently  disclosed 
by  compulsion. 

**{b)  The  complainants  and  the  wit- 
nesses summoned  are  to  be  secureu  in 
freedom  from  the  apprehension  that 
their  testimony  may  be  subsequently 
disclosed  by  compulsion,  and  this  in 
order  that  the  state  may  secure  will- 
ing witnesses. 

**(o)  The  guilty  accused  is  not  to  be 
proviueu  with  such  clues  as  will  enable 
him  to  flee  from  arrest  or  to  suborn 
false  testimony  or  tamper  with  witnesses. 

"(d)  The  innocent  accused,  who  is 
charged  by  complaint  before  the  Jury, 
but  is  exonerated  by  their  refusal  to 
indict,  is  entitled  to  be  protected 
from  the  compulsory  disclosure  of  the 
fact  that  he  has  been  groundlessly  ac- 
cused.** 

This  policy  of  the  law  and  the  reasons  therefor  were 
firmly  established  in  the  oommon  law  of  England  and  have  been 
recognized  by  the  courts  of  this  country  from  the  beginning 
of  our  Jurisprudence.  Reference  to  the  early  statutes  of 
Missouri  will  show  that  the  legislature  of  this  state  from 
the  beginning  undertook  to  guarantee  the  secreoy  of  grand  jury 
proceedings.  Reference  to  the  present  statutes  will  show  that 
the  secreoy  of  grand  jury  proceedings  is  still  the  policy  of 
the  law  of  this  state. 
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Section  o905,  R.  S.  Mo.  19d9,  provides  the  form  of 
oath  to  be  administered  to  grand  j uxors.  This  oath  is  sub- 
stantially xu  the  form  used  in  the  early  days  in  England 
(Y ignore  on  Evidence,  Section  2d60),  and  contains  the  fol- 
lowing: 


" * * * the  oounsel  of  your  state, 
your  fellows  and  your  own,  you  shall 
truly  keep  secret.  * * *'• 

Section  .5906,  R.  S.  Mo.  19.39,  requires  that  wit- 
nesses before  a grand  jury,  in  addition  to  being  sworn  to 
tell  the  truth,  shall  also  be  required  to  take  the  following 
oath: 


"You  do  further  solemnly  swear,  or 
affirm,  that  you  will  not  after  your 
examination  here,  directly  or  in- 
directly, divulge  or  make  known  to 
any  person  or  persons  the  fact  tnat 
this  grand  jury  has  or  has  had  under 
consideration  the  matters  concerning 
which  you  shall  be  examined,  or  any 
other  fact  ox*  thing  which  may  come  to 
your  knowledge  while  before  this  body, 
or  concerning  which  you  shall  here 
testify,  unless  lawfully  required  to 
testify  in  relation  thereto." 

A violation  of  this  oath  by  a witness  subjects  him 
to  prosecution  for  a crime.  (Section  o9Q7,  R.  S.  Mo.  19o9.) 

Section  .592.5,  R,  S.  Mo.  19.59,  provides  as  follows: 

"No  member  of  a grand  jury  shall  be 
obliged  or  allowed  to  testify  or  de- 
clare in  what  manner  he  or  any  other 
member  of  the  gi*ana  jury  voted  on 
any  question  before  them,  or  what 
opinions  were  expressed  by  any  juror 
in  relation  to  any  such  question.’* 

In  fact,  all  statutes  which  permit  in  any  way  the 
divulging  of  what  transpired  before  a grand  jury  are  con- 
sidered by  the  courts  us  moaif ioations  of  the  common  law  rule 
that  all  such  proceedings  are  absolutely  secret. 
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In  the  recent  case  of  State  v.  McDonald,  119  s.  W. 
(£d)  286,  *'3,  the  Supreme  Court  of  Missouri  in  passing  upon 
statutes  which  provide  that  a grand  juror  my  be  compelled 
to  testify  in  certain  instances  as  to  v/hat  transpired  before 
the  grand  Jury,  said: 

"So  far  as  here  involved  the  common 
law  rule  preserving  the  secrecy  of 
grand  jury  proceedings  has  been  modi- 
fied by  statute  in  this  state  only  to 
the  extent  indicated." 

Likewise,  in  the  case  of  State  v.  Thomas,  99  Mo.  265 
258,  the  court  said: 

"The  ancient  anile  excluding  the  evi- 
dence of  a grand  juror  as  to  any  mat- 
ter that  transpired  in  the  jury  room, 
wnile  the  grand  Jury  was  in  secret  v 

session  in  the  discnarge  of  its  duties, 
founded  upon  considerations  of  public 
policy,  the  nature  of  the  tribunal, 
and  a tender  regard  for  a juror* s 
conscience,  has  been  much  relaxed  in 
modern  practice  in  those  states  in 
whioh  the  limitations  upon  such  dis- 
closures are  measured  only  by  the  oath 
of  secrecy  whioh  the  grand  juror  is  re- 
quired to  take,  notable  illustrations 
of  whioh  will  be  found  in  the  follow- 
ing cases,  as  well  as  cogent  reasons 
therefor:  (Citing  cases.) 

********** 

"The  evil  sought  to  be  remedied,  by 
this  legislation,  was  the  immunity, 
which  witnesses  might  enjoy  under  the 
ola  rule,  from  prosecution  for  perjury 
for  swearing  falsely  before  the  grand 
jury,  and  from  the  disoreuit  whioh  would 
follow  upon  the  deliverance,  on  trial, 
in  open  court,  of  evidence  different 
from  that  delivered  under  oath  before 
the  grand  jury.  ****** 
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The  extent,  to  which  these  common- 
law  rules  of  exclusion  has  been  re- 
laxed, is  to  be  measured  by  the  terms 
of  the  statute,  and  extends  only  so 
far  as,  first  to  permit  a grand  juror, 
who  has  heard  a witness  testify  before 
the  grand  jury,  to  give  evidence  of 
what  that  witness  testified  to,  upon 
a complaint  against  3ucn  witness  for 
having  committeu  perjury  in  such  testi- 
mony, or  upon  his  trial  for  such  perjury, 
ana,  second,  when  a witness,  who  has 
testified  before  the  grand  jury,  is  be- 
ing examined  in  the  trial  court,  in 
regard  to  the  same  matter,  and  has  testi- 
fied tnereto,  and  it  is  sougnt  to  impeach 
his  evidence  (after  laying  a proper 
foundation  therefor)  by  showing  that  he 
testified  diffex’ently  bei’ore  the  grand 
jury.  * * 

It  should  be  observed  here  that  the  notes  taken  by 
the  assistant  Attorney  General  of  testimony  heard  before  the 
grand  jury  are  in  no  way  "official  notes."  section  8911, 
fi.  S.  Mo.  1989,  reads  as  follows: 

"ifivex*y  grand  jury  may  appoint  one  of 
theii’  number  to  be  a clerk  thereof, 
to  preserve  minutes  of  their  proceedings 
anu  of  the  evidence  given  before  them, 
which  minutes  shall  be  given  to  the  at- 
torney prosecuting  in  the  county." 

The  foregoing  is  the  only  provision  in  our  statutes 
which  authorizes  or  directs  anyone  to  make  minutes  and  notes 
of  the  evidence  heax-u  before  the  grand  jury.  We  do  not  mean 
to  auy  that  thei’e  would  be  anything  improper  in  the  prosecut- 
ing attorney,  his  assistant,  or  any  gx*and  juror  other  than 
the  clerk  taking  notes  of  evidence  heard  befox*e  the  grand  jury. 
Such  notes  would  likely  assist  the  grand  jury  in  keeping  facts, 
figures  and  dates  before  them,  and  no  x*ule  of  secrecy  would 
be  violated  by  the  mex*e  making  of  such  notes.  However,  it  is 
clear  that  notes  made  by  a grand  juror  other  than  the  clerk, 
or  by  a prosecuting  officer,  are  not  recognized  as  official 
notes  of  tne  gx*and  jury,  and  there  is  no  provision  that  they 
be  preserved. 
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The  notes  made  by  the  olerk  of  the  grand  Jury  are 
for  the  assist  .noe  of  the  attorney  prosecuting  in  the  county. 
The  Supreme  Court  in  the  case  of  State  v.  Whelehon,  10£  Mo. 
17,  ££,  in  referring  to  the  section  of  the  statutes  provid- 
ing for  the  talcing  of  notes  by  the  cleric  of  the  grand  jury, 
said: 


• * 


"That  section  merely  authorizes  the 
granu  jury  to  appoint  one  of  their 
number  cleric  to  preserve  the  minutes 
of  their  proceeuings  ana  of  the  evi- 
dence given  before  them,  which  minutes 
tne  statute  declares  shall  bo  ^iven  to 
the  attorney  proseouting  in  the  county. 
This  provision  is  enacted  with  the 
view  to  the  convenience  and  informa- 
tion of  prosecuting  officers  and  to 
enable  them  to  prepare  and  try  the 
causes." 


The  court 8 of  our  state  have  ruled  that  such  notes 
and  minutes  cannot  be  inti'Oduoed  or  used  as  evidence  in  court. 
In  the  case  of  State  v.  Thomas,  99  Mo.  255 , 261,  the  Supreme 
Court  said: 


" * * * The  minutes  of  the  evidenoe 
kept  by  one  of  their  number,  unsano- 
tioned  by  the  oath  of  anybouy,  cannot 
be  made  a substitute  for  this  fair. 

Just  and  orderly  way  of  getting  at  the 
evidenoe  that  was  actually  given  before 
the  grand  Jury. 

"While  the  statute  permits  * every  grand 
jury  to  appoint  one  of  their  number  to 
be  clerk  thereof,  to  preserve  minutes 
of  their  proceedings  and  of  the  evidenoe 
given  before  them,  which  minutes  shall 
be  given  to  the  prosecuting  attorney' 
(sec.  1780,  supra),  it  has  nowhere 
authorized  the  admission  of  these  min- 
utes as  evidence,  anywhere,  or  for  any 
purpose.  They  are  not  required  to  be 
signed,  and  are  not  sworn  to  by  anybody. 
They  are  not  the  statement,  deposition 
or  affidavit  of  the  witness,  but  simply 
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a memorandum,  by  which,  perhaps,  a 
g r na  juror’s  memory  might  be  re- 
ti  ashed,  but  upon  which  could  not  be 
shifted  the  responsibility  of  the 
juror’s  oath  as  to  what  the  witness 
did  actually  testify.  * * *" 

From  the  foregoing,  we  believe  two  tnings  are  evident: 
(1)  That  it  is  the  policy  of  the  law  of  this  state  to  make 
the  proceedings  of  grand  juries  absolutely  secret  exoept  in 
oertain  particulars  where  the  common  lavr  rule  has  'fceen  related 
or  modified  by  statute,  and  (2)  that  notes  or  minutes  made  by 
the  clerk  of  the  grand  jury  are  for  the  use  of  the  attorney 
prosecuting  in  the  county  and  do  not  beoome  a matter  of  public 
record. 


Turning  now  to  the  statutes,  we  fina  that  in  certain 
particulars  the  common  law  rule  as  to  secrecy  of  grand  jury 
proceedings  has  been  modified  or  relaxed.  Section  5922,  R.  S. 
Mo.  1959,  reads  as  follows: 

"Members  of  the  gi’and  jury  may  be  re- 
quired by  any  court  to  testify  whether 
. the  testimony  of  a witness  examined  be- 

fore such  jury  is  consistent  with  or 
different  from  the  evidence  given  by 
such  witness  before  such  court;  and 
they  may  also  be  required  to  disclose 
the  testimony  given  before  them  by  any 
person,  upon  a complaint  against  such 
person  for  perjury,  or  upon  his  trial 
for  such  offense." 

Likewise,  Section  5924,  R.  S.  Mo*  1959,  provides  in 
part  as  follows: 

"No  grand  juror  shall  disclose  any 
evidence  given  before  the  grund  jury, 
nor  the  name  of  any  witness  who  ap- 
peared before  them,  exoept  when  law- 
fully required  to  testify  as  a witness 
in  relation  thereto;  * * *" 

It  will  be  observed  that  the  foregoing  sections  do  not 
lift  the  veil  of  secrecy  of  grand  jury  proceedings  so  as  to 
permit  grand  jurors  to  testify  in  any  court  proceeding,  but  only 
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in  certain  designated  cases  ana  proceedings.  The  courts 
have  held  that  tnese  sections  do  not  penult  a grand  juror 
to  testily  in  civil  cases  between  indiviuuals.  for  instance, 
in  the  case  of  Tindle  v.  Nichols,  20  Mo.  o26,  the  court  held 
that  in  an  notion  lor  slanaer  on  a charge  ol  l'alse  swear- 
ing before  a grunu  jury,  a grand  juror  could  not  testily 
as  to  evidence  given  before  the  grand  jury  touohing  the  mat- 
ter at  issue. 

Likewise,  in  the  Ohse  ol  Beam  v.  Lime,  27  Mo.  251, 
which  was  an  action  lor  malicious  prosecution  in  whioh  it 
was  alleged  that  the  defendant  appeared  before  the  grand 
jury  and  without  probable  cause  caused  plaintiff  to  be  in- 
dicted for  perjury,  the  court  held  that  a grand  juror  could 
not  testify  and  disclose  the  name  of  any  witness  who  ap- 
peared before  the  grand  jury. 

It  is  apparent,  therefore,  that  not  only  by  common 
law,  but  by  positive  statutes,  grand  jurors  in  this  state 
oannot  disclose  any  evidence  given  before  the  grand  .jury, 
nor  the  name  of  tuiy  witness  who  appeared  before  that  body, 
except  v/hen  called  upon  as  a witness  in  certain  specific 
cases.  It  follows,  therefore,  that  members  of  the  recent 
grand  jury  in  .Scott  County,  Missouri,  could  not  lawfully 
furnish  to  any  person  any  evidence  given  before  said  grand 
jury,  nor  the  names  of  any  witnesses  who  appeared  before 
them.  The  only  question  whioh  remains  now  is  as  to  whether 
the  same  prohibition  applies  to  an  assistant  attorney  General 
or  the  Prosecuting  Attorney  who  attended  the  grand  jury  dur- 
ing its  sessions. 

By  section  5912,  H.  8.  Mo.  1959,  it  is  made  the  duty 
of  the  prosecuting  attorney,  vixen  required  by  the  grand  jury, 
to  attend  the  grand  jury  for  the  purpose  of  examining  wit- 
nesses in  their  presence,  or  giving  them  auvioe  upon  any  legal 
matter,  and  by  Seotion  5915  the  prosecuting  attorney  is  given 
the  right  to  appear  before  the  granu  jury  whenever  he  desires 
to  (except,  of  oourse,  curing  the  deliberations  and  voting 
by  the  jurorw) . In  the  case  of  ^tate  ex  rel.  Graves  v« 
Southern,  544  ho.  14,  124  S.  W#  (2u)  1176,  the  Supreme  Court 
held  that  a circuit  judge  could  not  exoluue  the  prosecuting 
attorney  from  the  ^rand  jury  room.  These  pxovisiona  show 
that  the  prosecuting  attorney  is  in  reality  m integral  part 
of  the  grand  jury— an  arm  of  that  bony,  so  to  speak. 
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3y  Section  12898,  R.  S.  Mo.  1959,  it  is  made  tile 
duty  of  tne  Att  .ney  General,  or  one  of  his  assistants,  to 
aid  any  prosecuting  or  circuit  attorney  in  the  discharge 
of  his  duties  in  the  trial  courts  and  in  examinations  before 
grand  juries.  In  the  case  in  question,  as  Your  Honor  knows, 
we  did  have  a written  direction  to  aid  the  Prosecuting 
Attorney  of  Scott  County  in  connection  with  grand  jury  pro- 
ceedings then  contemplated.  In  addition,  an  oraer  was  maae 
by  the  circuit  oourt  authorizing  an,  assistant  Attorney 
General  to  appear  before  the  grand  jury.  Therefore,  the  law 
which  is  applicable  to  prosecuting  attorneys  in  this  connec- 
tion is  likewise  applicable  to  an  assistant  attorney  general 
who  assists  him. 

There  is  no  statute  which  requires  the  prosecuting 
attor  ey  to  take  an  oath  before  commencing  his  duties  in 
connection  with  the  grand  jury  that  he  will  not  disclose 
what  transpires  before  the  grand  jury,  nor  is  there  any  stat- 
ute which  positively  forbids  his  disclosing  evidence  which 
he  hears  before  the  grand  jury.  The  statutes  are  silent  as 
to  his  obligations  in  regard  to  such  matters.  It  might  be 
suggested,  therefore,  that  since  there  is  no  substantive  law 
which  prohibits  the  prosecuting  attorney  from  divulging 
evidence  which  he  heard  before  the  grand  jury,  he  is  free  to 
divulge  such  evidence.  However,  such  a suggestion  would  at 
once  provoke  a question  as  to  why  the  law  is  so  specific  and 
exact  in  prohibiting  members  of  the  grand  jury  and  witnesses 
before  same  from  divulging  evidence  heard  in  the  grand  jury 
proceedings,  and  yet  leave  the  prosecuting  attorney  free  to 
divulge  the  very  things  which  such  laws  seek  to  keep  secret. 

The  statutes  which  seal  the  lip3  of  the  grand  jurors  and 
witnesses  (except  in  a few  specif io  cases)  would  be  useless 
if  the  prosecuting  attorney  were  free  to  reveal  the  very 
things  which  those  statutes  require  to  be  kept  secret.  The 
purposes  for  which  grand  jury  proceedings  are  kept  secret 
would  be  thwarted  if  the  prosecuting  attorney  were  left  free 
to  divulge  secrets  of  the  grand  jury  proceedings. 

The  courts  of  Missouri,  as  stated  above,  have  not 
ruled  definitely  upon  the  question  at  hand,  but  in  the  early 
case  of  TincLle  v.  Nichols,  20  ido.  1.  c.  550,  the  Supreme  Court, 
in  discussing  the  right  of  a grand  juror  to  divulge  the  secrets 
of  the  grand  jury,  said  this: 

i 

"Any  person  who  may  be  present  on  the 
occasion  is  bound  not  to  disclose  what 
may  transpire,  and  the  jurors  themselves 
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are  bv  the  terms  of  their  oath,  laid 
undei  the  same  obligation;  and  if  they 
transgress  it  they  are  finable.” 

Again,  in  the  case  of  State  v.  Pierson,  337  Mo.  475, 

85  S.  ¥»  • (.2d)  48,  the  Supreme  Court  of  this  state  had  before 
it  the  question  of  the  right  of  a defendant  to  inquire  into 
the  nature  and  amount  of  testimony  Yvhioh  the  grand  jury  heard 
as  a basis  for  returning  an  indictment.  In  the  course  of  the 
opinion  the  court  said  (337  Mo.  1.  c.  480): 

"Defendant  sought  to  prove  by  the  fore- 
man of  the  grand  jury  that  had  returned 
the  indictment  that  no  witness  had 
testified  ’to  any  facts  concerning  an 
incendiary  origin  of  the  fire’  and  that 
’the  only  evidence  that  the  fire  was  of 
incendiary  origin  was  the  written  state- 
ments’ of  Gotham  and  Meadows,  who  aid 
not  personally  appear  before  the  grand 
jury.  The  court  sustained  the  State’s 
objection  and  refused  to  permit  the 
grand  juror  to  relate  what  testimony  had 
or  hau  not  been  heard  by  the  grand  jury. 

"Defendant  called  the  circuit  attorney 
and  assistant  circuit  attorney,  each  of 
whom  had  attended  the  grand  jury  ses- 
sions at  times  during  its  investigation 
of  the  alleged  offense,  anu  by  each  at- 
tempted to  prove  in  substance  ana  effect 
the  same  thing  he  had  offeree  to  prove 
by  the  grand  juror.  The  court  refused 
to  permit  the  witnesses  to  state  what 
evidence  hau  or  hud  not  been  given.  It 
did  permit  them  to  say  whether*  or  not 
the  grand  jury  had  heard  any  evidence, 
but  declined  to  go  into  the  question  of 
the  sufficiency  thereof  to  justify  an 
indictment." 

While  the  court  did  not  definitely  rule  upon  the  exact 
question  we  have  before  us  here,  we  thinr  the  ruling  of  the 
court  in  that  case  does  show  the  attitude  of  our  own  Supreme 
Court  toward  protecting  the  secrecy  of  grand  jury  proceed- 
ings, and  we  think  the  holding  is  susceptible  of  the  inference 
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that  the  prosecuting  attorney  or  his  assistant  stands  in  the 
same  position  with  regard  to  divulging  the  secrets  of  grand 
jury  proceedings  as  do  the  individual  grand  jurors. 

The  courts  of  other  states,  however,  have  passed  upon 
the  question  at  hand,  and  we  call  attention  to  some  of  them. 
In  the  early  case  of  State  v.  Hamlin,  47  Conn.  95,  the  court 
announced  the  doctrine  that  the  rule  as  to  secrecy  of  grand 
jury  proceedings  applied  to  all  persons  who  are  before  the 
grand  jury  in  its  proceedings,  including  the  prosecuting  of- 
ficer. The  court  in  that  case  said,  1.  c.  115: 

"It  was  cont elided  upon  the  argument 
in  the  case  of  The  State  v.  Fassett, 
that  the  witnesses  called  before  the 
granu  jury,  as  they  were  not  sworn  to 
secrecy,  might  testify  to  what  took 
place  before  that  bo ay,  although  the 
grand  jurors  might  not.  In  answer  to 
that  claim,  Chief  Justice  Williams 
said:  *juch  a practice  would  nullify 

the  rule.  If  it  be  the  object  of  the 
law  to  keep  secret  the  proceedings  be- 
fore the  grand  jury,  it  is  necessary 
that  tne  law'  should  impose  silence  upon 
those  whom  it  compels  to  be  before  them. 

If  it  intends  they  shall  be  public,  then 
tne  doors  of  the  grand  jury  room  as  well 
as  of  the  court  room  should  be  open  to 
all.  If  others  call© a there  by  lav/  may 
testify  to  what  took  place  within 'those 
walls,  it  would  be  iale  to  close  the 
mouths  of  the  grand  jury.  * * * And 
we  can  nave  no  hesitation  in  3aying  that 
tne  principle  which  woula  prevont  ais- 
closure  by  a grand  juror  must  extend  to 
all  persons  required  by  lav*  to  be  present; 
for  such  persons  are  equally  interested 
in  the  administration  of  the /penal  law. 

1 Greenl.  ISv.,  sec.  28b.  They  are  not 
permitted  to  disclose  who  agreed  to  find 
the  bill  of  indictment,  or  who  aid  not 
agree;  nor  to  detail  the  evidence  on 
which  the  accusation  was  founded.  Sykes 
v.  Dunbar,  Selw.  N.  P. , 815  (1053);  * *.*" 
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ngaln,  in  the  ease  of  State  v.  Kemp,  126  Conn*  60, 

9 A.  (2d)  do , tne  same  rule  was  announced  in  the  following 
language  (9  A.  (2d)  1.  c.  66): 

"The  purpose  of  the  requirement  of 
secrecy  is  to  pi' event  the  knowledge 
of  matters  taking  place  in  the  grand 
jury  room  from  reaching  others  than 
those  having  an  official  part  in  the 
proceedings.  The  staters  attorney 
ana  his  assistants  are  just  as  much 
oounu  to  preserve  that  secrecy  as  are 
tne  members  of  tne  ^r and" 'jury.  * 

( underscoring  ours.; 

In  the  early  case  of  Clark  v.  Field,  12  Vt.  485,  it 
was  said: 

”It  is  the  duty  of  the  jurors,  the 
attorney  for  the  state,  and  witnesses, 
not  to  divulge  what  passes  in  the  grand 
jury  room,  unless  required  so  to  do  in 
a court  of  justice.” 

Likewise,  in  the  case  of  State  v.  Richard,  2o  so.  351 
(La.),  the  court  saiu: 

“The  practice  of  admitting  the  presence 
of  the  prosecuting  officer  at  times  dur- 
ing the  proceedings  must,  in  the  order 
of  things,  require  secrecy  of  him  as  well 
as  of  the  members  of  the  grand  jury.  The 
rule  as  to  secrecy  includes  the  grand 
jurors  tnemselves  nnu  the  prosecuting 
officer.” 

To  the  same  effect  are  the  cases  of  State  v.  Britton, 
60  So.  579  (La.),  and  State  v.  Hopkins,  40  So.  166  (La.). 

In  the  case  of  Gitchel  v.  People,  146  111.  175,  167, 
the  court  said: 

’’The  same  principle,  which  forbids  dis- 
closure by  the  grand  jurors,  applies  to 
all  persons  authorized  by  law  to  be 
present  in  the  grand  jury  room,  whether 
it  be  their  clerk,  or  the  officer  in 
charge,  or  the  prosecuting  attorney.” 
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The  foregoing  case  was  followed  on  this  proposition 
in  the  later  case  of  People  v.  Null,  242  111.  284. 

From  all  of  the  above,  we  believe  it  is  inescapable 
that  testimony  taken  before  a grand  jury  must  be  kept  secret 
by  grand  jurors  and  all  others  who  are  required  to  be  present 
before  the  grand  jury  except  where  the  statutes  require  such 
persons  to  divulge  such  evidence  when  called  as  witnesses  in 
certain  specific  cases. 

Reference  was  made  in  the  letter  of  attorney  General 
Biddle  to  the  practice  in  some  states  of  furnishing  grand 
jury  notes  to  his  office  when  the  judge  in  whose  jurisdic- 
tion the  grand  jury  functioned  so  ordered.  There  are  some 
states  where  statutes  provide  that  notes  of  the  grand  jury 
con  be  furnished  to  others  upon  order  of  the  pi*oper  judge. 

For  instance,  in  New  York  the  Gone  of  Griminal  Procedure  pro- 
vides for  the  taking  of  testimony  given  before  a grand  jury 
by  a stenographer  auly  appointed  fox'  that  purpose,  and  fur- 
nishing the  District  .attorney  a copy  of  such  testimony.  The 
section  further  provides  that  no  other  person  cun  see  said 
testimony  or  take  u copy  of  same  except  upon  the  order  of 
court.  (See  Jworetzky  v.  fconticello,  12  N.Y.3.  (2d)  270.) 
Upon  the  authority  of  sucn  statute,  the  minutes  of  grand 
juries  have  been  furnished  the  Attorney  General  of  the  United 
States  upon  order  of  the  oourt.  (See  in  re  attorney  General 
of  the  United  states,  291  N.Y.S.  5.)  as  pointed  out  above, 
no  such  provisions  are  found  in  the  statutes  of  Missouri. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that  it 
is  not  permissible  under  the  lav/  of  this  state  for  the  notes 
which  an  .assistant  Attorney  General  took  in  the  grand  jury 
room  to  be  delivered  to  the  Attorney  General  of  the  United 
States  or  to  any  other  person  other  than  the  prosecuting  of- 
ficer of  the  county  in  vhich  the  granu  jury  was  convened. 


Respectfully  submitted 


APPROVED: 


ILJEiRY  H.  KaY 

assistant  Attorney  General 


ROY  koI&TTRlCK: 
Attorney  General 
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defense  areas;  Act  providing  for  formation  of  defense 

CONSTITUTIONALITY  areas  and  setting  up  therein  public 
OF  ACT:  service  districts  is  constitutional. 


April  20,  1942 


Hon.  Phil  M.  Donnelly 
State  Senator 
Lebanon,  Missouri 

Dear  Sir: 

This  is  in  reply  to  yours  of  recent  date,  wherein 
you  request  an  opinion  from  this  department  on  the  Constitu- 
tionality of  an  act  of  the  sixty-first  General  Assembly  re- 
lating to  defense  areas;  Laws  of  Missouri  1941,  page  493. 

The  purpose  of  this  Act  was  to  establish  areas  in 
the  vicinity  of  military  encampments,  providing  for  certain 
"undertakings"  which  include  building  of  hospitals,  water  systems, 
sewer  systems,  etc.,  and  for  the  governing  and  financing  of 
such  undertakings. 

Subsection  "a"  of  Section  1 of  the  Act,  defines  a de- 
fense area  as  follows: 

"A  ’defense  area’  shall  constitute  the 
territory  within  a radius  of  fifty 
miles  of  a camp,  encampment,  cantonment, 
fort,  depot,  or  other  establishment  of  the 
armed  forces  of  the  United  States  of 
America  within  which  not  less  than  ten 
thousand  persons  are  stationed,  except 
the  territory  contained  in  any  county 
now  or  hereafter  having  a population  of 
not  less  than  two  hundred  thousand 
(200,000)  nor  more  than  four  hundred 
thousand  (400,000)  inhabitants." 

Subsection  "c"  of  the  Act,  defines  a municipality  as 
follows: 


"The  term  ’municipality’  shall  mean  any 
county,  school  district,  city,  town, 
village,  township,  road  district,  public 
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water  supply  district  or  drainage 
district  located  in  whole  or  In  part 
within  a defense  area,  except  any 
county  now  or  hereafter  having  a pop- 
ulation of  not  less  than  t wo  hundred 
thousand  (200,000)  nor  more  than  four 
hundred  thousand  (400,000)  inhabitants 
and  also  except  any  school  district, 
city,  town,  village,  township,  road 
district,  public  water  supply  district 
or  drainage  district  or  other  political 
subdivision  or  public  corporation  lo- 
cated within  any  such  county." 

Lection  2 of  the  Act,  authorizing  the  governing  bodies 
of  such  municipalities  to  a c mire , cons truct,  maintain  and  operate 
the  undertakings  described  in  subsection  "b".  These  undertakings 
include,  hospitals,  water  systems,  and  se^er  systems. 

The  Act  authorizes  the  governing  Dody  to  issue  revenue 
bonds  oO  finance  in  whole  or  in  part,  the  costs  of  acquisition, 
construction,  reconstruction,  improve  ent, betterment  or  ex- 
tension of  any  such  undertaling.  However,  the  Act  limits  the 
obligation  incurred  by  the  issuance  of  such  revenue  bonds 
in  the  following  language,  1.  c.  495: 

it  a -it  provided,  no  encumbrance, 
mortgage  or  other  pledge  of  property 
of  the  municipality  is  created  there- 
by, and  provided  no  property  of  t he 
municipality  is  liable  to  be  forfeited 
or  t aken  inpayment  of  s aid  bonds,  aid 
provided  no  debt  on  the  credit  of  the 
municipality  is  thereby  incurred  in 
any  manner  for  any  purpose,  * •»*  « 

Lection  10  of  the  Act  provides  as  follows t 

"Revenue  bonds  issued  under  this  act 
ahaL  1 not  be  payable  from  or  charged 
upon  any  funds,  other  than  the  revenue 
pledged  to  the  paynkent  thereof,  nor 
shall  the  municipality  issuing  the  same 
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be  subject  to  any  pecuniary  liability 
thereon.  No  holder  or  holders  of  any 
such  bonds  shall  ever  have  tho  right 
to  compel  any  exercise  of  the  taxing 
power  of  the  municipality  to  pay  any 
such  bonds  or  the  interest  thereon, 
nor  to  enforce  payment  theroof  against 
any  property  of  the  municipality,  nor 
shall  any  such  bonds  constitute  a charge, 
lien  or  en cumbo ranee , legal  or  equitable, 
upon  any  property  of  the  municipality! 

Lach  bond  issued  under  this  Act  shall 
recite  in  substance  that  said  bond,  in- 
cluding interest  thereon,  is  payable  solely 
from  the  revenue  pledged  to  the  payment 
thereof,  and  that  said  bond  does  not  con- 
stitute a debt  of  the  municipality  with- 
in the  meaning  of  eny  constitutional  or 
statutory  limitation." 

It  will  be  noted  that  t-is  section  of  the  law  is  in 
keeping  with  the  "Special  Fund"  idea  of  obligations  Issued 
by  municipalities.  In  other  words,  the  holder  or  such  bonds 
have  no  right  or  authority  to  compel  the  taxing  power  of  such 
municipality  to  pay  the  bonos  or  interest  thereon  or  to  en- 
force payment  thereof  against  the  property  of  the  municipality 
nor  to  consider  tliese  bonds  as  a charge,  lien,  or  encumbrance, 
legal  or  equitable,  upon  the  property  of  the  municipality. 

Such  bones  are  payable  solely  from  the  revenue  pledged  for  t lie 
payment  tliereof  and  t .ey  do  not  constitute  a charge  within  the 
meaning  of  constitutional  or  statutory  limiation. 

Section  7 of  the  Act  requires  tlie  governing  body  to  creit  e 
a sinking  fund  with  the  cartings  of  the  undertaking  for  the 
purposes  of  paying  the  bonds  and  interest  thereon,  etc. 

The  first  question  to  be  considered  here  is:  Does  the 
Act  violate  Section  12  of  Article  10  of  the  Constitution? 

It  will  be  noted  from  the  Act  that  bj  Section  3 thereof,  before 
such  bonds  may  be  issued,  the  governing  body  must  have  the 
approval  of  two- thirds  majority  of  qualified  voters. 

Section  1 of  rtlcle  4 of  t he  Constitution  authorizes  the 
General  Assembly  to  enact  legislation  such  as  is  liero  under  con- 
sideration, subject  to  the  limitations  of  said  Lect  on  12  of 
Article  10  of  the  Constitution.  Said  Section  12  of  the  Consti- 
tution limits  municipalities  in  the  amount  of  taxes  they  may 
impose  and  the  an  ount  of  indebtedness  they  may  incur.  If  the 
obligations  incurred  under  the  provisions  of  this  Act  arc  debts 
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of  the  municipality  which  would  obligate  the  governing  body 
of  such  municipality  to  levy  taxes  for  the  payment  of  same, 
then  it  would  be  in  violation  of  said  beet  Lon  12  of  Article 
10  of  the  Constitution,  providing  the  amount  of  the  bonds 
exceed  the  limitation  prescribed  in  said  section. 

On  the  question  of  whether  or  not  the  bonds  issued 
under  the  provisions  of  this  act  ax-e  obligations  of  the  gov- 
erning body,  such  as  are  contemplated  under  said  Section  12 
of  the  Constitution,  we  find  that  a s tatute  containing  sim- 
ilar provisions  was  before  our  Supreme  Court.  The  court  in 
the  case  of  Sager  et  al.  v.  City  of  Stanberry  et  al.  336 
ho.  215,  78  S.iV.  (2d)  431,  in  speaking  of  the  "special  fund 
doctrine"  in  that  case,  the  court  said,  1.  c.  438: 

"•Special  fund  doctrine*  is  recognized 
in  Kissouri,  under  which  city  does  not 
create  'indebtedness*  within  constitutional 
prohibition  by  obtaining  property  to  be 
paid  for  solely  and  exiusively  from  spec- 
ial fund  derived  from  income  of  property 
with  no  liability  on  part  of  city  to  pay 
such  purchase  price  or  any  part  thereof 
directly  or  indirectly  wi  th  funds  raised 
by  t axation. 

"Contract  for  purchase  of  generating 
equipment  by  city  created  •indebtedness', 
within  constitutional  provision,  not- 
withstanding special  fund  doctrine,  where 
city  obligated  Itself  to  purchase  elec- 
tricity from  itself  paying  therefor  into 
special  fund,  since  such  payments  must 
come  from  funds  raised  by  taxation,  * * *" 

Toll  bridge  revenue  bonds  issued  under  the  provisions 
of  Laws  of  klssourl  1933  pages  363,  364,  which  contains  lang- 
uage similar  to  the  language  in  tills  act  held  not  to  b e debts 
of  the  municipality.  In  State  ex  rel.  City  of  Hannibal  v. 
Smith,  State  Auditor  74  S.  17.  (2d)  367. 

This  department  is  therefore,  of t he  opinion  that  the 
provisions  of  this  Act  authorizes  the  incurring  of  obligations 
and  the  Issuance  of  bonds  therefor,  c ome  wl  thin  the  "special 
fund  doctrine",  and  that  the  a ct  does  hot  violate  Section  12 
of  Article  10  of  the  Constitution. 
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On  the  questlonof  whether  or  not  this  Act  vlolatos 
Section  55  of  .'rticle  4 of  the  Constitution  which  prohibits 
the  Generd.  Assembly  from  passing  any  local.  or  q>ecial  law, 
we  refer  to  the  portion  of  the  definition  of  "defense  ares" 
supra,  which  Isas  follows: 

a it  except  the  territory  contained 
in  any  county  now  or  hereafter  having 
a population  of  not  less  than  two 
hundred  thousand  (200,000)  nor  more 
than  four  hundred  thousand  (400,000) 
inhabitants." 

We  also  refer  to  a portion  Of  the  definition  of  the 
term  "municipality",  supra,  which  is  as  follows: 

* * except  any  county  now  or  here- 
after having  a population  of  not  less  than 
two  hundred  thousand  (200,000)  nor  more 
than  four  hundred  thousand  (400,000)  in- 
habitants and  also  except  any  s chool  dis- 
trict, city,  town,  village,  township, 
road  district,  public  water  supply  district 
or  drainage  district  or  other  political 
subdivision  or  public  corporation  located 
within  any  such  county." 

Prom  an  examination  of  a law,  we  observe  that 
the  only  county  within  the  state  which  comes  within  tills 
excepted  class  is  St.  Louis  County.  For  that  reason  it  night 
be  ugued  that  tills  is  class  legislation  and  in  violation  of 
said  Section  55,  supra. 

In  the  construction  of  a law,  we  observe  the  rule  that 
a statute  duly  enacted  by  the  Legislature  is  presumed  to  be 
constitutional  until  the  contrary  appears  beyond  a reasonable 
doubt.  State  v.  Cantwell  179  Ko.  261,  Kx  Parte  Long  138  iio. 
203,  State  v.  Aloe  152  L:o.  477. 

In  the  case  of  Davis  v.  Jasper  County  300  L.W.  495, 
constitutionality  of  an  act  pertaining  to  the  salary  of  the 
prosecuting  attorney  was  before  the  court.  Tills  section  had 
provision  in  it  which  applied  to  certain  officers  "of  all 
counties  in  thi3  state,  which  now  contain  or  may  hereafter 
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contain  80,000  or  more  inhabitants  or  less  than  150,000 
inhabitants,  in  which  circuit  court  is  held  in  two  or  more 
places  in  said  county,  (Lection  11080  ii.  S,  ho,,  1919) 

At  the  time  of  the  enactment  of  that  Lection,  Jasper 
County  was  the  only  county  in  the  State  which  had  a population 
over  80,000  and  less  than  150,000,  in  which  cirouit  court 
was  held  in  more  than  one  place.  The  court  in  that  case  held 
that  the  Act  did  not  violate  said  Section  5 3 of  Article  4 
of  the  Constitution;  at  1,  c,  495  the  court  qa oted  from 
State  ex  Inf,  v.  Southern,  265  Mo,  loc.  cit.  286,  177  S,  W, 
643,  as  follows: 

"•The  iul©  that  a statute  which  re- 
lates to  a class  of  persons  or  a class 
of  things  is  general,  while  one  which 
only  applies  to  particular  persons 
or  things  is  special,  has  been  generally 
announced  in  this  and  other  Jurisdictions. 

State  ex  rel,  Taylor,  224  Mo,  loo.  citl 
477,  478  (123  S.  W.  892),  and  cases  cited; 

Kiting  v.  Hickman,  172  Mo.  257  (72  S,  V* 

700),  and  cases  cited;  St«t  e ex  rel,  Dick- 
ason  v.  County  Court  of  Marlon  County, 

128  ko.  427  (30  £.  W.  103,  31  S.  W.  23); 

Lynch  v.  Murphy,  119  Mo.  163  (24  S,  Vt  • 

774);  State  ex  rel.  Lionberger  v.  Tolle, 

71  Mo,  loc.  cit.  650. 

"'It  is,  however,  an  essential  adjunct  of 
this  rule  that  the  classification  made  by 
the  Legislature  ahaL  1 rest  on  a reasonable 
basis  and  not  upon  a mere  arbitrary  division 
made  only  for  purposes  of  legislation. 

State  ex  rel.  v.  Koach,  250  Mo.  loc.  cit.  563 
(167  S.  . 1008);  Hawkins  v.  Smith,  242  Mo. 
loc.  c t.  696  (147  L.  W.  1042).  7, hen  this 

is  borne  in  mind,  and  a statute  is  enacted 
upon  a basis  Justifying  its  classification 
and  is  made  to  apply  to  all  persons  who  nay 
hereafter  fall  within  its  purview,  it  is 
not  special  legislation, 

"'The  clause  of  the  statute  now  under  review 
classifies  the  counties  of  the  state  as 
they  should  then  or  thereafter  contain  more 
than  fifty  thousand  inhabitants,  and  should 
have  then  or  thereafter  taxable  wealth  ex- 
ceeding forty-fivo  million  dollars,  or  as 
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they  should  adjoin  or  contain  then  or 
thereafter  a city  of  more  than  one 
hundred  t hour. and  inhabitants. 

"fIt  has  been  repeatedly  decided  in  this 
state  that  classification  according  to 
population  was  sufficient  to  render  an 
act  containing  such  a classification  a 
general  law.  State  ex  inf.  Crow  v.  Con- 
tinental Tobacco  Co.,  177  Mo.  1 (75  5.  IV. 

737);  State  ex  rcl.  v.  County  Court,  128 
Mo.  loc . cit.  442  (30  S.K.  103,  31  S.  W. 

23);  State  ex  rcl.  v.  3ell,  119  Lo.  70 
(24  S.%.  765).  Nor  has  the  rule  as  to 
such  a standard  been  altered  by  the  fact 
that  such  an  act  has  been  found  applicable 
only  to  one  city."  (Citing  Cases) 

The  reason  for  the  legislation  tinder  consideration  here 
was  to  provide  for  such  undertakings  as  are  therein  described 
and  wo  submit  that  the  Legislature  in  making  this  e xception 
was  justified  in  assuming  that  such  le  islatlon  was  not  nec- 
essary in  a county  such  as  is  described  in  the  exception  clauses. 

In  one  of  the  most  recent  discussions  of  this  rule  by 
our  court, as  found  in  the  case  of  Hull  v.  Baumann,  131  S.  W. 

(2d)  721,  paragraphs  3 and  4,  the  court  said: 

"The  appellant  contends  that  the  above 
does  not  apply  because  the  city  of  St. 

Louis  la  the  only  city  in  the  state  not 
within  a county  and,  therefore,  in  the 
future  there  can  never  be  a city,  not 
wL  thin  a county,  which  has  in  excess  of 
700,000  inhabitants,  Y.e  think  the  ap- 
pellant overlooks  the  fact  that  the  act 
applies  to  counties  which  have  or  may 
hereafter  have  in  excess  of  700,000  in- 
habitants, as  well  as  to  cities  not  with- 
in a county  which  have  in  excess  of  700,000 
inhabitants.  It  is  certainly  possible  in 
the  future  that  we  may  have  a county  in  tills 
state  that  may  come  within  the  provisions 
of  this  act  by  virtue  of  its  having  in  ex- 
cess of  700,000  inhabitants.  V.e  thihk  this 
fact  makes  the  act  a general  and  not  a special 
law.  This  act  deals  with  ti*e  collection 
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of  delinquent  taxes  on  real  estate. 

The  collection  of  taxes  on  real  e state 
has  been  d elec  ted  to  the  various 
counties  of  this  state.  Y.hile  it  is 
time  the  city  of  Lt.  Louis  is  a city, 
yet  it  performs  many  functions  that 
are  performed  by  a county.  For  in- 
stance, it  has  a collector,  assessor, 
recorder  and  sheriff,  the  same  as  all 
the  counties  of  this  state.  In  so 
.far  as  its  classification  is  concerned, 
the  act  is  a general  and  not  a special 
law. 


" *3ut  a law  general  so  far  as  population 
is  concerned  may  be  a speolal  law  if 
the  classification  made  therein  is  un- 
natural, unreasonable,  and  arbitrary 
so  t hat  the  act  does  not  apply  to  all 
persons,  objects,  or  places  similarly 
situated.  State  ex  rel.  Saline  County 
v.  Wilson,  288  fro.  315.  232  S.  W.  140.' 

State  ex  rel.  Kollaray  v.  relight,  supra, 

21  S.  W.  2d  767,  loc.  cit.  769." 

It  cannot  be  successfully  maintained  that  this  legis- 
lation Is  not  prospective  because  it  provides  any  county  now 
or  lie  re  after  coding  within  that  class  would  be  exempted  from 
the  provisions  of  the  act. 


In  volume  12  C.  J.  page  1150,  section  880,  the  rule  con- 
cerning discrimination  as  to  localities  is  stated  as  follows: 

"Municipal  regulations  or  statutes  applying 
to  certain  localities  only,  and  not  to 
others,  based  on  the  practical  necessities 
of  administration  in  dealing  with  a popu- 
lation unequally  distributed  over  the  state, 
do  not  conflict  with  the  equality  clause 
of  the  fourteenth  amendment.  Thus  different 
rule s may  be  prescribed  by  s tatute  for  ter- 
ritory included  in  municipal  corporations 
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and.  that  not  so  Included,  Also  counties 
and  municipal  corporations  may  be  di- 
• vided  into  classes  based  on  population, 

anu  laws  may  be  enacted  to  apply  only 
to  those  of  a certain  class.  Such  a 
statute  is  not  rendered  void  by  reason 
of  the  fact  that  a class  of  municipal- 
ities as  defined  by  statute  includes 
only  a single  momber,  and  a statute 
which  applies  to  one  city  only,  by  name, 
does  not  deny  the  e qual  protection  of 
the  laws  where  it  is  based  on  some  real 
distinction  between  the  city  named  and 
the  other  territory  of  the  state.  «•  •»" 

Another  z*eason  for  the  lawmakers  having  exempted  such 
counties  is  that  House  Bill  329,  Laws  of  Kissourl  1941  page 
557,  was  before  the  General  Assembly  at  the  s ame  time.  This 
bill,  provides  for  a sewer  system  in  counties  of  the  class 
excepted  in  said  Senate  Bill  171,  under  which  your  city  is 
attempting  to  operate. 


CONCLUSION 


We  are , therefore,  of  the  opinion  that  tills  Act  is  gen- 
eral in  its  nature  and  is  not  discriminatory  and  is  not  in 
violation  of  Lection  53  of  Article  4 of  the  Constitution. 

In  your  letter,  which  was  received  after  the  above  opin- 
ion had  been  dictated,  you  ask  the  question  of  whether  or  not 
a city  owning  its  own  municipal  plant  can  issue  revonue  bonds 
for  the  purposes  mentioned  in  the  Act.  The  writer  having 
been  f amiliar  withthe  case  of  Bell  v.  City  of  Fayotte,  £8 
S.W.  (2d)  356,  particularly  calls  your  attention  to  thqt  case. 
In  the  above  case,  the  city  owned  its  own  municipal  plant.  It 
contracted  for  the  purchase  of  diesel  engines  wliich  engines 
were  to  be  paid  for  out  of  the  earnings  of  these  engines. 

The  contract  pr evented  any  of  the  general  revenue  or  property 
of  the  city  of  Fayotte  from being  pledged  to  pay  for  the  in- 
stallments on  the  engines.  In  that  case,  the  court  held  that 
even  though  the  city  owned  its  own  municipal  plant,  it  could 
enter  into  contract  for  the  purchase  of  additional  equipment, 
the  payment  for  which  was  to  be  made  out  of  the  earnings  of 
the  new  equipment. 


Hon.  Phil  M.  Donnelly 


-10- 


April  20,  19^2 


We  think  that  this  Act  is  so  drawn  that  a municipality 
wnich  owns  its  own  plant  and  extends  same  may  provide  for 
such  extension  and  the  payment  therefor,  out  of  the  earnings 
of  the  extension.  We  think  such  an  obligation  would  not  be 
a debt,  such  as  is  contemplated  by  Section  12  of  Article  10 
of  the  Constitution. 


Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITCRICK' 
Attorney  General 


Tiio  Attorney-General  is  tof  rnish  le  al 
assistance  to  the  prosecuting  attorney-,  ^Of' 
circuit  attorneys  in  oreliminary  exami  ^ r 1 ons 
in  criminal  cases  when  so  ordered  and  acted 
by  tne  Governor. 


Kay  11,  1942 


Honorable  Forrest  J.  Donnell 
Governor  of  Missouri 
Jof Person  City  Missouri 

f 

Dear  Governor  Donnell: 

Your  letter  of  May  9,  1942  directed  to  the  Attorney 
General,  reque sting  an  opinion.  Las  been  referred  to  rue. 
This  request  1b  as  follows: 


: 


"Attached  lier-eto  Is  copy  of  letter  of 
, 1942  fr  durable  Michael  V.. 
OfHern,  Prosecuting  Attorney  of  Jackson 
County,  Lissouri  to  myself.  You  will 
observe  that  in  said  letter,  Lr.  G'liem 
requests  your  presence  at  the  preliminary 
hearing  of  defendant  Georgo  V.  Welsh,  Jr., 
before  Justice  Dougherty.  Following  said 
r^que s t J.r.  O'llem  makes  of  me  the  fol- 
lowing inquiry: 

"'Would  you  be  kind  enough  to  direct 
General  McKlttrlck  to  come  to  Kan- 
sas City  and  assist  in  the  prep- 
aration ana  trial  of  tiJ.s  prelim- 
inary nearing. ' 

action  12C9G  oi  the  devised  Ltatutes  of 
Lissouri  of  1939  runic  as  follows: 

"'..hen  directed  by  ti^e  governor,  the 
attorney-general,  or  one  of  his  as- 
sistants, shall  aid  any  prosecuting 
or  circuit  attorney  in  the  discharge 
of  thoir  respective  duties  In  the 
trial  courts  ana  In  examinations  be- 
f ore  grand  Juries,  ana  when  so  directed 
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by  the  trial  court,  he  may  sign  in- 
dictments in  lieu  of  the  prosecuting 
attorney.*  (My  enphasis.) 

"I  request  of  you  your  official  opinion 
on  the  following  question: 

"If  the  governor  shall  issue  to  the 
attorney-general  a direction  that  the 
attorney-general,  or  one  of  his  assis- 
tants, shall  aid  the  prosecuting  at- 
torney of  Jackson  County  in  the  dis- 
charge of  h s respective  duties  in 
the  preliminary  hearing  before  Justice 
Dougherty  of  a person  charged  with 
murder,  is  there  by  such  direction 
created  a duty  on  the  part  of  the 
attorney-general  to,  or  to  cause  one 
of  his  assistants  to,  aid  said  prose- 
cuting attorney  in  the  discharge  of 
hia  respective  duties  in  the  court  of 
the  said  Justice  Dougherty  In  the 
preliminary  hearing  of  said  person?" 


Y.e  will  first  cite  Section  12898  R.  S.  Mo.,  1939,  which 
reaus  as  follows: 


"'..lien  directed  by  the  governor,  the 
at tomey -general,  or  one  of  his  assis- 
tants, shall  aid  any  prosecuting  or 
circuit  attorney  in  the  discharge  of 
their  respective  duties  in  the  trial 
courts  and  in  examinations  before  grand 
juries,  and  when  so  directed  by  the 
trial  court,  he  may  sign  indictments 
in  lieu  of  the  prosecuting  attorney. " 


As  has  been  seen,  the  above  statute  specifically  sets  out 
"trial  court".  In  the  case  of  Lx  Parte  Bedard  106  Ho.  616,  the 
court  held  that  a preliminary  examination  is  a criminal  proceeding. 
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However,  in  the  case  of  State  v.  Ancell  52  S.'.V . (2d)  443,  the 
court  held  thata  Justice  of  the  Peace  sitting  in  a prelimin- 
ary hearing  does  not  "act  in  the  capacity  of  a court."  There- 
fore, it  would  probably  be  construed,  and  we  so  think,  that 
a preliminary  examination  is  not  a proceeding  in  a "trial 
court."  This  conclusion  is  reached  by  the  two  decisions  citod 
above;  also  by  the  fact  that  in  a preliminary  examination  be- 
fore a Justice  of  the  Peace,  a defendant  is  not  placed  in 
jeopardy.  However,  the  statute  cited  above,  specifically 
sets  out  as  one  of  the  duties  of  the  attorney-general,  the  fur- 
nishing of  assistance  and  aid  to  prosecuting  attorneys  and 
circuit  attorneys  in  examination  before  a grand  jury.  An  ex- 
amination before  a grand  jury  reaches  the  same  result  as  a pre- 
liminary examination  before  a Justice  of  the  ieace.  It  is  a 
hearing  to  decide  whether  or  not  a person  accused  of  crime 
should  be  held  for  trial  in  a trial  court.  If  an  accused  is 
bound  over  In  a preliminary  hearing,  an  inf ormatlon  is  then 
signed  arid  filed  In  the  circuit  court  or  trial  court.  If  a 
true  bill  Is  found  by  a grand  jury,  the  indictment  is  then  signed 
by  the  foreman  ana  is  filed  in  the  circuit  court  or  trial  court. 
Consequently  the  saiae  result  Is  readied  in  either  case  and  we 
feel  that  this  statute  should  be  construed  so  that  it  will 
apply  to  preliminary  examination  as  ?;ell  as  "examinations  before 
grand  juries."  We  also  feel  that  the  common  law  powers  of  the 
attorney-general  would  give  him  the  authority  to  furnish  legal 
assistance  in  a preliminary  examination  if  directed  to  do  so 
by  the  governor. 

In  support  of  this  view,  we  will  cite  the  following,  6 C.J. 
809  par.  13: 

"The  office  of  attorney- general  has 
existed  from  an  early  period,  both  in 
England  and  In  this  country,  and  is  vested 
by  the  common  law  with  a great  variety  of 
duties  in  the  administration  of  the  govern- 
ment. The  duties  are  so  numerous  and 
varied  that  It  has  not  been  tlie  policy  of 
the  legislatures  of  the  states  of  this 
country  to  attempt  specifically  to  enum- 
erate them;  and  where  the  question  has  come 
up  for  consideration,  it  is  generally  held 
that  the  office  Is  clothed,  in  addition  to 
the  duties  fex  recsly  defined  by  statute, 
vi  th  all  the  power  pertaining  thereto  under 
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the  common  law.  A grant  by  statute  of  the 
same  or  other  powers  does  not  operate  to 
deprive  him  of  those  belonging  to  the  of- 
fice under  the  common  law,  unless  the  stat- 
ute, either  expressly  or  by  reasonable  in- 
tendment, forbids  the  exercise  of  powers 
not  thus  expressly  conferred.  Ac  the  chief 
law  officer  of  the  state,  the  attorney- 
general  may,  in  the  absence  of  sene  oxpress 
legislative  restriction  to  the  contrary, 
exercise  all  such  power  and  authority  bb 
public  interests  may  from  time  to  time  re- 
quire. Any  duties  which  he  may  perform  per- 
sonally may  of  course  be  performed  by  his 
regularly  authorized  assistants.  * a” 


Again,  at  7 C.  J.  1213,  we  find  the  following: 

”An  attorney  gere  ral  is  the  chief  law  of- 
ficer of  a state  government  or  of  the  federal 
government,  aa  the  case  :r_^y  be.  His  office 
as  well  as  his  designation  or  title  is  one 
which  is  derived  from  the  common  law  of 
England  where  from  an  early  date  the  attorney 
general  has  been  the  chief  legal  representa- 
tive of  the  sovereign  whose  duty  it  is  to 
represent  the  crown  in  civil  and  criminal 
matters  in  the  courts,  w ■*  * #n 


Again,  at  page  1222  in  the  same  volume,  we  find  the  fol- 
lowing: 

"The  powers  and  duties  of  attorneys  gen- 
eral tu-i  primarily  executive  ana  act  ilnlatra- 
tlve  ana  consist  ~tn  those  expressly  or 
Impliedly  conferrecT  by  c on all t a t 1 onaT~ or 
statutory  provisions  together  with,  in  the 
absence  of  ex^n  as  oxcluslon  tl  ereof , t.  c 
powers  attached  to  tho  office  at  connun  lav?. 
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Also,  at  page  1226  in  the  same  volume,  the  authority 
of  the  attorney-general  is  stated  thus: 

"The  attorne,,  general . as  the  chief  legal 
representative  of  the  state,  may  Institute 
all  legal  procVecTliyis  necessar . to  protect 
the  interests  of  the  state,  and  may  defend 
aTT  actions  affecting  the~~* public  .uiteresi . 

"As  the  chief  law  officer  of  the  state,  the 
attorney  general  may,  in  the  absence  of  some 
express  legislative  restriction  to  the  con- 
trary, exercise  all  such  power  and  authority 
as  public  interests  may  from  time  to  t ime  re- 
quire. He  may  institute,  conduct,  and  main- 
tain all  such  suits  and  proceedings  as  he 
deems  necessary  for  the  enforcement  of  the 
laws,  the  preservation  of  order,  and  the  pro- 
tection of  public  rights.  He  is  also  generally 
charged  by  law  with  the  duty  of  representing 
the  people  of  the  state  in  all  cases  in 
vh  ich  the  State  is  a party  or  is  interested, 
or  in  which  tho  wrong  or  injury  complained 
of  affects  the  public  generally.  He  may 
maintain  an  action  in  such  case,  even  though 
he  is  not  required  to  do  so  unless  other  of- 
ficers whose  duty  it  is  to  sue  have  not  done 
so,  *«•**##*■ 

4 

In  the  case  of  Barrett  v.  Boeckler  Lumber  Co.,  302  Mo,  l.c. 
205,  206,  the  court  said: 

It  is  generally  held  in  this  country 
that  the  office  of  Attorney-General  is 
clothed,  in  addition  to  the  duties  expressly 
defined  by  statute,  with  all  the  powers  per- 
taining thereto  under  the  common  law,  'A 
grant  by  statute  of  the  same  or  other  powers 
does  not  operate  to  deprive  him  of  those  be- 
longing to  the  office  under  the  common  law, 
unless  the  statute,  either  expressly  or  by 
reasonable  intendment,  forbids  the  exercise 
of  powers  not  thus  expressly  conferred,* 

(6  C.  J.  310).  This  view  has  been  tacitly 
accepted,  and  acted  upon,  in  this  State 
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for  many  years,  (St.  Louis  v,  McAllister, 

281  Mo,  26;  State  v.  Saline  County  Court, 

51  Mo.  350;  State  v,  hays,  23  Mo,  287; 

State  ax  rel,  v.  Vandalla,  119  Mo.  App. 

506) • The  Attorney-General  of  this  State 
Is  therefore  Invested  with  all  the  powers 
and  duties  pertaining  to  his  office  at  com- 
mon law>  except  such  of  them  as  have  been 
expressly  conferred  upon  the  circuit  and 
prosecuting  attorneys;  the  latter  offices 
have,  so  to  speak,  been  carved  out  of  that 
of  Attorney-General,  (State  v.  Ghrllck, 

65  Vi,  Va.  700.)  The  duties  of  the  Attorney- 
General  at  common  law  were  so  varied  and 
numerous  that  they  have  perhaps  never  been 
specifically  enumerated.  There  can  be  no 
question,  however,  but  that  the  Attorney- 
General  had  the  power,  and  it  was  his  duty; 

(1)  By  Information  to  bring  certain  classes 
of  persons  accused  of  crimes  and  misdemeanors 
to  trial;  and  (2)  by  writ  of  quo  warranto  to 
vacate  the  charter  to  annul  the  existence 
of  a corporation  for  violation  of  its  charter. 
(People  v.  Miner,  2 Lans.  (N,Y.)  396.)  * * 


As  a final  citation  on  this  matter,  we  will  cite  the  case 
of  Darling  Apartment  Company  v.  Springer,  137  A.  L.  R.  803, 
which  was  a Delaware  case  decided  In  October  1941,  In  that 
case  the  court  took  up  the  matter  of  the  common  law  powers  of 
the  attorneys  general  and  stated  as  follows* 

"In  England  the  office  Is  of  ancient  origin. 

It  was  vested  by  the  common  law  with  a great 
variety  of  duties.  The  Attorney  General  was 
the  law  officer  of  the  Crown,  and.  Its  only 
legal  representative  In  the  courts.  2 Thorn- 
ton, Attorneys  at  Law,  1131;  5 Am.  Jur.  234; 

11  111.  Law  Rev.  394;  Lex  v.  Austin,  9 Price 
142;  Attorney  General  v.  Brown,  1 Swans t 294; 

Rex  v.  V.' likes,  4 Burrows  2570.  v e derive  our 
system  of  Jurisprudence  from  England,  and 
we  adopted  the  office  of  Attorney  General  as 
it  existed  in  Lnglana  as  a part  of  the  govern- 
mental machinery  necessary  for  the  protection 
of  public  rights  and  the  enforcement  of  public 
duties  by  proper  proceedings  in  courts  of  justice. 
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The  powers  and  duties  of  the  office  of  Attorney 
General  are  so  numerous  and  varied  that  neither 
the  framers  of  our  several  constitutions  nor 
the  legislatures  have  ever  undertaken  exhaus- 
tively to  enumerate  them,  and  where  not  defined 
by  statute  thos3  powers  and  duties  must  be 
sought  for  in  the  cosamon  law.  State  v*  Valent, 

3 Y; • Y /.  Harr.  399,  138  A 640.  The  authorities 
substantially  agree  that,  in  addition  to  those 
conferred  on  it  by  statute,  the  office  is 
clothed  with  all  of  the  powers  and  duties  per- 
taining thoroto  at  co  imon  law;  and,  as  the 
chief  law  officer  of  the  State,  the  Attorney 
General,  in  the  absence  of  express  legislative 
restriction  to  the  contrary,  may  exercise  all 
such  power  and  authority  as  the  public  in- 
terests may  from  time  to  t ime  require.  In 
short,  the  Attorney  General1 s powers  are  as 
broad  as  the  common  law  unless  restricted  or 
modified  by  statute.  7 CJS,  Attorney  General, 

Sec.  8,  p.  1226;  5 Am.  Jur.  235;  2 Thornton, 

Attorneys  at  Law,  1149;  Li thee  v.  Lane  & 

Lioby  Fisheries  Co.  120  Me.  121,  113  A.  22; 

State  v.  Finch,  128  Kan.  665,  280  P.  910, 

66  ALR  1369;  Hunt  v.  Chicago,  etc.,  Ry.  Co. 

121  111.  653,  IS  HE  176;  State  ex  rel.  Ford 
v.  Young,  54  ,ont.  401,  170  P.  947;  People 

v.  Miner,  2 Lsns.,  NY,  396,  399." 

Ye  do  not  feel  that  the  intention  of  the  legislature  at 

the  time  of  the  enactment  of  Section  12398,  R.  S.  Mo.,  1939, 
cited  above,  was  to  exclude  preliminary  examinations  in  view 
of  the  fact  that  in  the  procedure  oefore  a grand  jury  the 
results  are  ultimately  the  same.  Also,  in  view  of  the 
decisions  with  reference  to  the  common  law  powers  of  the 
attorney -General,  cited  above,  Wre  oellove  that  it  is  within 
the  power  of  the  attorney-general  to  furnish  legal  assistance 
to  the  various  prosecuting  atternoys  and  circuit  attorneys 
in  tne  c nduct  of  preliminary  examinations  throughout  the 
State  when  directed  to  do  so  by  the  governor. 

As  to  the  povjar  of  the  governor  to  direct  the  attorney- 
general  to  furnish  such  legal  assistance,  we  will  cite  Section 
4 of  Article  5 of  the  Constitution  of  ->*I~sourI,  which  is  as 
follows : 
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"The  supreme  executive  po?/er  shall  be 
vested,  in  a chief  magistrate,  who  shall 
be  styled  *The  Governor  of  the  State 
of  Missouri, |M 

Also,  the  Governor  receives  the  power  to  do  this  by 
Section  12898,  R.  S.  K o,  1939,  cited  above. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Department,  that 
if  the  Governor  of  the  State  of  hissouri,  directs  the  at- 
torney-general or  one  of  his  assistants  to  aid  the  prose- 
cuting attorney  of  any  county.  In  the  discharge  of  his 
respective  duties  in  a preliminary  hearing  before  a Justice 
of  the  Peace,  It  is  the  duty  of  the  attorney- general  to 
furnish  such  assistance. 


APPROVED: 


Attorney-General 


JSPiAW 


MOTOR  VEHICLES : Section  8483(c)  R.  S.  Mo.  1939,  authorizing 

the  issuance  of  overweight  permits,  was  not 
repealed  by  implication  in  the  enactment  of 
Section  8406,  R.  S.  Mo.  1939. 


Lay  20,  1942 


Honorable  iorrcst  0.  oonnell 
Governo r of  Missouri 
Jefferson  City,  Missouri 


Lear  Governor  Connell: 


o 


FI  LE 


You  havt,  requested  oar  opinion  on  the  following: 


"May  the  Commissioner  of  Motor  Vehicles, 

•*. i th  the  written  approval  of  the  state 
highway  engineer,  issue  permits  nerinitting 
the  operation  of  overweight  vehicles  from 
the  highways  of  Missouri," 


Section  8384  K.  3.  Missouri,  1939,  contair  a numerous 
subdivisions,  fhe  two  with  which  we  are  concerned  are 
subdivisions  "(b)"  aiid"(e)",  and  they  are  as  follows: 


"(b)  i\o  motor  vehicle,  except  a combina- 
tion of  tractor  and  semi- trailer,  the 
gross  weight  of  which,  including  load, 
is  more  than  28,000  pounds,  and  no  com- 
bination of  traotor  and  semi-trailer, 
the  gross  weight  of  which,  including 
load,  is  more  than  42,000  pounds,  and 
no  motor  vehicle  having  a greater  weight 
than  22,400  pounds  on  one  axle,  and  no 
motor  vehicle  having  a load  of  over 
800  pounds  per  inch  width  of  tire  upon 
any  wheel  concentrated  upon  the  surface 
of  the  highway  (said  width  in  the  case  of 
rubber  tires,  both  solid  and  pneumatic, 
to  be  measured  between  the  flanges  of 
the  rim),  shall  be  operated  on  the  high- 
ways of  this  Btete:  Provided,  a combina- 
tion of  tractor  and  semi-trailer  shall 
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be  considered  a vehicle  of  six  (6) 
wheels  for  the  purpose  of  computing 
the  distribution  of  the  load:  Pro- 
vided, that  in  special  cases  motor 
vehicles  whose  weight,  including  loads, 
exceed  those  herein  prescribed  may  be 
operated  under  special  permits  granted 
as  hereinafter  provided, 

* it  * * « # 

"(e)  The  commissioner  may,  with  the 
written  approval  of  the  state  highway 
engineer,  in  his  discretion  issue 
special  permits  for  the  operation  of 
vehicles  whose  sizes  and  weights  exceed 
the  limits  pr-e  scribed  under  this  sec- 
tion, but  such  permits  shall  be  issued 
only  for  a single  trip  or  for  a definite 
period,  not  beyond  the  date  of  expira- 
tion of  the  vehicle  registration,  and 
shall  designate  the  highways  and  bridges 
which  may  be  used  under  the  authority 
of  such  permit:  Provided,  however, 
such  permits  may  be  issued  by  the  offi- 
cer in  charge  of  maintenance  of  streets 
of  any  municipality  for  the  use  of  the 
streets  by  such  vehicles  within  the  limits 
of  such  municipalities, 11 


(These  provisions  were  enacted  in  Laws  of  1921,  1st  Lxtra 
Session,  page  81,  section  20,) 

It  is  clear  from  reading  subdivision  "(e)”  that  tne 
Lommlssloner  of  Motor  Vehicles  has  authority  to  issue 
such  special  permits,  if  said  subdivision  is  still  effec- 
tive, In  Laws  of  1925,  page  295,  there  appears  an  act, 
a portion  of  which  is  carried  in  the  Revised  Statutes  of 
1939  as  Section  8406,  Said  aection  is  as  follows: 


"N o motor  vehicle,  except  a combination 
of  tractor  and  semi- trailer,  the  groaa 
weight  of  which,  including  load,  is  more 
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than  24,000  pounds,  and  no  com- 
bination of  tractor  and  semi- trailer, 
the  gross  weight  of  which,  including 
load,  i 8 more  than  38,000  pounds,  and 
no  motor  vehicle  having  a greater 
weight  than  1C, 000  pounds  on  one  axle, 
and  no  motor  vehicle  having  a load  of 
over  600  pounds  per  Inch  width  of  tire 
upon  any  wheel  concentrated  upon  the 
surface  of  the  highway  (said  width 
In  the  case  of  rubber  tires,  both 
solid  and  pneumatic,  to  be  measured 
between  the  flanges  of  the  rim),  shall 
be  operated  on  the  highways  of  this 
state:  Provided,  a combination  of 
tractor  and  semi- trailer  shall  be  con- 
sidered a vehicle  of  six  (6)  wheels  for 
the  purpose  of  computing  the  distribu- 
tion of  the  load." 


A comparison  of  Section  8406  and  subdivision  "(b),f  of 
Section  8384,  clearly  shows  that  a conflict  exists,  in  that. 
Section  8406  reduces  the  /.’eight  limit  on  motor  vehicles. 

That  being  so,  subdivision  "(b)"  of  Section  8384  was  re- 
pealed by  Implication  on  the  enactment  of  Section  8406. 

However,  it  will  le  noted  that  there  is  nothing  in 
section  8406,  supra,  pertaining  to  weight,  which  conflicts 
with  the  provisions  of  subdivision  "(e)"  of  Section  8384, 
supra.  Neither  do  we  feel  that  it  was  the  intention  of 
the  Legislature  to  repeal  subdivision  "(e)”  by  implication 
by  enacting  in  1925,  Section  ?406,  pertaining  to  weight 
limits.  The  abs-nce  of  such  intent  becomes  fairly  evident 
when  we  consider  that  in  Laws  of  1925,  page  296,  Section  3, 
the  Legislature,  by  express  language,  continued  on  In  force 
subdivision  "(b) ,f  of  section  8384  as  applicable  to  cities 
now  or  hereafter  containing  75,000  inhabitants  or  more, 
xhat  section  in  full  Is  as  follows: 


"The  provisions  of  this  act  shall  not 
apply  to  motor  vehicles  operating  ex- 
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clusively  within  the  corporate  limits 
of  cities  row  or  hereafter  containing 
75,000  inhabitants  or  more;  provided, 
however,  the  maximum  size,  width,  length 
and  weight,  including  load,  limits  of 
such  motor  vehicles  operating  exclusively 
within  the  corporate  limits  of  such  cities 
shall  in  no  case  exceed  the  limits  pre- 
scribed in  paragrar.ha  (a)  and  (b)  of  sec- 
tion 20  of  the  act  of  the  first  extra- 
ordinary session  of  the  51st  general 
assembly  approved  July  30,  1921,  known 
as  the  Motor  vehicle  law  of  1921'  and 
found  at  pages  76  to  107  both  inclusive 
of  the  session  laws  of  dfissouri,  1921, 

1st  extra  session. " 


It  seems  to  us  that  by  making  this  provision  the  Legis- 
lation expressly  recognized  that  by  the  enactment  of  what 
now  appears  as  Section  8406,  they  were  repealing  by  im- 
plication subdivision  ,:(b)"  of  Section  £784  snly( subdivision 
(a)  was  similarly  treated  by  enactment  of  section  8405),  and 
only,  as  applied  to  all  parts  of  the  state  except  within 
the  limits  of  cities  containing  75,000  inhabitants  or  more. 
It  is  apparent  that  they  intended  subdivision  "(b)"  to 
continue  in  force  and  effect  in  such  cities.  Therefore, 
it  cannot  be  said  there  was  an  outright  repeal  by  impli- 
cation, but  rather  only  a limitation  has  been  placed  in 
the  application  of  said  subdivision,  lhe  placing  of  such 
limitations  on  the  application  of  subdivision  "(b)"  how- 
ever, does  not  affect  subdivision  "(e)".  As  heretofore 
stated,  no  conflict  exists  between  the  provisions  of  aub- 
diviaion“1r(e)  *'  of  Si  tlon  8384  and  Section  8406,  which 
now  fixes  the  weight  limit.  It  is  well  settled  in  this 
state  that  repeals  by  implication  are  not  favored  and  will 
only  be  held  to  occur  when  there  is  an  irreconclliable  con- 
flict between  an  earlier  and  later  statute.  We  think  no 
conflict  exists  here  because  subdivision  "(e)"  of  Sec- 
tion 8384  is  in  perfect  harmony  with  the  provisions  of  Sec- 
tion 8406.  As  we  view  it,  Lection  8406  merely  changed  the 
weight  limit  from  that  which  had  existed  in  subdivision 
"(b)"  of  Section  8384,  and  that  subdivision  "(e)"  of  said 
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section  still  continues  in  force  permitting  the  granting 
of  special  permits  for  overweight  vehicles. 

It  has  been  suggested,  however,  that  certain  positive 
language  in  Section  8406  creates  conflict  between  these 
sections.  The  language  referred  to  Is,  "no  motor  vehicle 

* * * the  gross  weight  of  which  *•  * * is  more  than  38,000 
pounds.  * * *•  shall  be  operated  on  the  highways  of  this 
state.  It  Is  contended  that  this  is  an  absolute  prohibition 
and  that  since  it  appears  in  a later  statute  it  prevents 

the  language  of  subdivision  "(e)"  of  Section  8384  from 
being  invoked  to  authorise  the  granting  of  a permit  to  a 
vehicle  of  over  that  weight.  Luch  is  a conceivable  construc- 
tion, but  we  think  the  answer  to  such  suggestion  appears 
in  Section  8384,  as  originallv  enacted  by  the  Legislature, 
xhat  section  In  subdivision  "(b)"  contained  the  identical 
positive  language  as  follows:"  no  motor  vehicle  * * * 
the  gross  weight  of  which  * * * is  more  than  42,000  pounds, 

* * * shall  be  operated  on  the  highways  of  this  state." 

It  thus  appears  that  even  though  such  positive  language 
was  used  by  the  Legislature  yet  in  subdivision  "(e)"  of 
the  same  section  there  was  express  authorization  for  the 
issuance  of  special  permits  to  vehicles  weighing  more 
than  42,000  pounds.  In  view  of  this  It  can  hardly  be 
contended  that  when  the  Legislature  used  that  identical 
language  in  Section  8406,  supra,  it  intended  it  to  be 
any  more  positive  or  absolute  than  it  did  when  it  used 
such  language  In  subdivision  "(b)"  of  Lection  8584. 


COffULOSlOR 


It  is,  tht ref ort , our  opinion  that  subdivision  "(e)" 
of  Section  8384,  R.  S.  Missouri,  1939,  has  not  beer,  re- 
pealed by  implication,  and  that  the  same  is  effective  and 
authorizes  the  Commissioner  of  motor  vehicles,  with  the 
written  approval  of  the  state  highway  engineer,  to  issue 
special  permits,  for  overweight  vehicles  as  provided  in 
said  section. 


APPROVED: 


Respectfully  submitted 


LAWKLRCE  L.  bKADLI Y 

Assistant  Attorney  General 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


LLbsRW 


MOTOR  VEHICLES:  The  Motor  Vehicle  Commissioner  and  the  State 

Highway  Commission  have  authority  to  issue 
oversize  and  overweight  permits,  but  said 
permits  are  special  and  may  only  be  issued 
to  each  vehicle. 


May  29,  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  the  State  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor: 

This  will  acknowledge  receipt  of  your  opinion  request 
of  May  28,  1942,  which  is  as  follows: 

"Your  opinion  is  respectfully  requested 
upon  the  three  questions  hereinbelow 
set  forth: 

"Question  1.  Does  the  law  of  Missouri 
authorize  the  issuance  of  a permit  by 
which  may  be  exceeded  either  (a)  those 
certain  weights  or  (b)  that  certain 
load  per  inch  width  of  tire  which  are 
mentioned  in  Section  8406  of  the  Re- 
vised Statutes  of  Missouri  of  1939? 

"Question  2.  If  the  law  of  Missouri 
authorizes  the  issuance  of  the  permit 
mentioned  in  Question  1,  can  such  a 
permit  be  legally  issued  for  the  oper- 
ation of  all  such  vehicles  and  combi- 
nations the  operation  of  which  on  the 
highways  of  this  state  is  prohibited 
by  said  Section  8406,  or  can  such  a 
permit  be  legally  issued  only  with 
respect  to  specific  vehicles,  or  spe- 
cific combinations,  the  operation  of 
which  on  the  highways  of  this  state 
is  prohibited  by  said  Section  8406? 
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"Question  3.  Can  a special  permit 
the  issuance  of  which  i3  authorized 
by  -ioctlon  C405  of  the  Revised 
Statutes  of  Missouri  of  1939  be 
legally  issued  for  the  temporary 
operation  of  all  such  vehicles  and 
combinations  the  operation  of  which 
on  the  highways  of  this  state  Is 
prohibited  by  said  Section  6405,  or 
can  a special  permit  be  legally 
issued  only  with  respect  to  specific 
vehicles,  or  specific  combinations, 
the  operation  of  which  on  the  high- 
ways of  this  state  is  prohibited  by 
said  Section  8405?" 


On  May  20,  1942,  we  rendered  an  opinion  to  you  that 
pertained  to  the  first  question  you  ash  and  in  which  we 
held  that  sub-section  (e)  of  Section  8384,  R.  S.  Mo.  1939, 
was  not  repealed  by  implication  in  the  enactment  of  what 
now  appears  as  Section  0406,  R.  S.  lio.  1939.  Your  present 
opinion  request,  we  think,  necessitates  something  in  addi- 
tion to  what  we  said  in  that  opinion  because,  since  the 
preparation  of  that  opinion,  our  attention  has  been  directed 
to  the  fact  sub-section  (e)  of  Section  0304,  seems  to  restrict 
the  issuance  of  the  special  overweight  permits,  therein  auth- 
orized, to  the  operation  of  vehicles  whose  weights  exceed  the 
limits  prescribed  under  this  section.  Tlie  suggestion  has 
been  that  that  language  precludes  resort  to  said  sub-section 
(o)  for  authority  in  granting  overweight  permits  in  excess 
of  those  limits  prescribed  in  Section  8406,  R.  S.  Mo.  1939. 

Of  course,  all  these  acts  are  in  pari  materia  and,  while  not 
enacted  at  the  sane  tine,  must,  nevertheless,  be  construed 
altogether.  It  Is  also  important  to  note  now  that  the 
Legislature^  at  the  sane  time  it  enacted  Section  8406,  enacted 
what  now  appears  in  the  statute  Section  8405,  prescribing  new 
size  limits. 

In  the  case  of  State  ex  rel.  Dean  v.  Daues,  14  S.  W.  (2d) 
990  (lio • Sup.),  a large  number  of  pertinent  rules  of  statutory 
construction  are  set  forth.  Me  think  that  they  aro  particu- 
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larly  applicable  to  this  situation.  There  the  court  said, 
1,  c.  1001,  as  follows: 


■*  »•  * Such  a statute  should  be 
30  construed  a3  to  render  it  a 
consistent  and  harmonious  whole, 
and  as  will  make  its  several  inte- 
gral sections,  or  parts,  harmonize 
with  each  other;  and  hence  the 
several  and  various  sections,  or 
parts,  of  the  statute  should  be 
read  and  con3truod  so  that,  if  pos- 
sible, all  may  have  their  due  and 
conjoint  effect,  without  repugnancy 
or  inconsistency.  Otherwise  ex- 
pressed, the  several  part 3,  or 
sections,  of  such  a statute  are  to 
be  construed  in  connection  with 
every  other  part,  or  section,  and 
all  are  to  be  considered  as  parts 
of  a connected  whole,  and  harmonized, 
if  possible,  so  as  to  aid  in  giving 
effect  to  the  intention  of  the  law- 
makers. 25  R.  C.  L.  1008,  1009:  36 
Cyc.  11.28,  1129;  Sutherland  on  Statu- 
tory Construction  (2d  Ed.)  p.  706, 

Sec.  368.  Furthermore , it  is  an  ele- 
mentary and  cardinal  rule  of  construc- 
tion that  effect  must  be  given,  if 
possible,  to  every  word.,  clause,  sen- 
tence, paragraph,  and  section  of  a 
statute,  and  a statute  should  be  so 
construed  that  effect  may  be  given  to 
all  of  its  provisions,  so  that  no  part, 
or  section,  will  be  inoperative,  super- 
fluous, contradictory,  or  conflicting, 
and  so  that  one  section,  or  part,  will 
not  destroy  another.  Sutherland  on 
Statutory  Construction  (2d  Ed),  pp.751, 
732,  Sec.  380.  Moreover,  it  is  pre- 
sumed that  the  Legislature  intended 
overy  part  and  section  of  such  a sta- 
tute, or  law,  to  have  effect  and  to  be 
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operative,  and  did  not  intend  any 
part  or  section  of  such  statute  to 
he  without  meaning  or  effect.  Id., 
p.  91 j,  ec.  491. 

"»  »*•»*»  * Amendments  to  a 
statute  are  to  be  construed  together 
with  the  original  statute  to  which 
they  relate  as  constituting  one  law, 
and  a3  part  of  a coherent  and  cohesive 
system  of  legislation.  3G  Cyc.  1164. 

And  where  a statute  is  amended  only 
in  part,  or  as  respects  only  certain 
Isolated  and  integral  sections  there- 
of, and  the  remaining  sections  or 
parts  of  the  statute  are  allowed  and 
left  to  stand  unamended,  unchanged, 
and  apparently  unaffected,  by  the 
amendatory  act  or  acts,  it  is  presumed 
that  the  Legislature  intended  the  un- 
amended and  unchanged  sections  or  parts 
of  the  original  statute  to  remain  oper- 
ative and  effective,  as  before  the  en- 
actment of  the  amendatory  act;  and 
where  the  unamended  and  unchanged  sec- 
tions or  parts  of  the  original  statute 
have  been  construed  by  the  highest 
court  of  the  state,  the  Legislature 
is  presumed  to  have  been  familiar  with 
their  judicial  construction,  and  to 
havo  adopted,  recognized,  and  continued 
such  Judicial  construction  as  a part 
of  the  unamended  and  unchanged  sections, 
or  parts,  of  the  statute.  36  Cyc. 

1153.  Moreover,  in  the  construction  of 
amendments  to  a statute,  the  legislative 
body,  in  enacting  the  amendment,  will  be 
presumed  to  have  load  in  mind  all  exist- 
ing, unamended  and  unchanged  provisions 
and  soctions  of  the  statute,  and  to  have 
had  in  mind,  also,  the  judicial  construc- 
tion given  to  such  existing,  unamended 
and  unchanged  provisions  and  sections  of 
the  statute  by  the  highest  court  of  the 
State.  2b  R.  C.  L.  1067." 
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Applying  the  rules  laid  down  in  this  case  we  do  not 
think  it  can  be  said  that  the  language  in  sub-section  (e) 
supra,  to  the  effect  that  the  permits  may  be  issued  only 
for  weights  in  excess  of  the  limits  prescribed  under  that 
section,  in  any  way  prevents  said  sub-section  (e)  from  now 
being  effective  to  authorize  the  granting  of  those  permits. 
Construing  this  whole  law  in  order  to  give  effect  to  every 
part  thereof  and  treating  it  as  a part  of  a coherent  and 
cohesive  system  of  legislation,  and  keeping  in  mind  the 
rule  that  the  Legislature  is  presumed  to  have  considered 
and  known  of  all  existing  provisions  of  the  law  at  the  time 
they  enacted  Section  8406,  we  think  it  is  reasonable  to  say 
that  the  special  permit  authorized  under  sub-section  (e)  of 
Section  8584  can  be  issued  on  those  vehicles  whose  weight 
limits  exceed  the  limits  now  prescribed  in  Section  8406, 

On  the  question  of  legislative  Intent,  which,  of  course, 
is  controlling  in  the  construction  of  statutes,  we  direct  your 
attention  to  the  provisions  of  Lection  8405,  which  prescribe 
the  size  limits.  It  will  be  noted  that  that  section  in  it- 
self provides  for  the  issuance  of  special  permits  for  ve- 
hicles in  excess  of  the  size  there  prescribed,  We  think  it 
will  be  conceded  that  it  is  a physical  fact  that  in  most 
instances  where  the  length  of  vehicles  increases  its  weight 
carrying  capacity  also  increases.  Taking  that  fact  in  con- 
nection with  the  further  fact  that  Lection  8406  was  enacted 
at  the  same  time  as  the  predecessor  of  Section  8405,  it  can 
hardly  be  said  that  the  Legislature,  while  intending  to  auth- 
orize the  Issuance  of  oversize  permits,  did  not  intend  that 
overweight  permits  be  authorized.  Therefore,  on  this  point 
we  are  still  of  the  view  that  the  Motor  Vehicle  Commissioner 
with  the  consent  of  the  State  Highway  Engineer  may  issue 
special  permits  for  vehicles  whose  weight  limits  exceed 
those  prescribed  in  Section  8406,  H,  3.  Mo.  1959.  Concern- 
ing the  authority  to  issue  oversize  permits,  we  think  it  only 
necessary  to  direct  your  attention  to  the  provisions  of  Sec- 
tion 8405,  providing  in  part  " that  the  state  highway  commis- 
sion may,  when  in  its  opinion  the  public  safety  so  Justifies, 
issue  special  permits  for  the  temporary  operation  of  a ve- 
hicle or  combination  of  vehicles  which,  including  load,  shall 
be  greater  them  the  lengths  herein  specified. " In  connection 
with  this  we  desire  to  say  that  it  should  be  kept  in  mind 
that  the  special  permit  on  size  can  only  be  Issued  authorizing 
vehicles  having  greater  lengths  than  prescribed  in  that  sec- 
tion. There  is  no  authority  fl’or  issuing  special  permits  auth- 
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orizing  the  operation  of  vehicles  in  excess  of  the  height 
and  width  prescribed  by  Section  0405.  This  section  was 
enacted  at  a later  date  than  sub- section  (e)  of  Section 
8304  and  clearly  has  repealed  by  implication  that  portion 
of  said  section  authorizing  the  issuance  of  special  permits 
with  respect  to  all  size  limitations. 

Your  second  and  third  questions  deal  with  the  nature 
of  the  oversize  and  overweight  permits  to  be  issued.  That 
is  to  say,  must  the  permits  be  issued  for  each  vehicle  or 
may  there  be  issued  a blanket  permit  for  all  vehicles?  We 
think  the  provisions  of  the  applicable  statutes  are  clear 
on  this  point  and  set  them  out  as  follows. 

Section  8384  (e),  R.  S.  Ko.  1939,  provides: 

"The  commissioner  nay,  with  the 
written  approval  of  the  state  high- 
way engineer,  in  his  discretion 
issue  special  permits  for  the  oper- 
ation of  vehicles  whose  sizes  and 
weights  exceed  the  limits  prescribed 
under  this  section,  but  such  pemit3 
shall  be  issued  only  for  a single 
trip  or  for  a definite  period,  not 
beyond  the  date  of  expiration  of  the 
vehicle  registration,  and  shall  desig- 
nate the  highways  and  bridges  which 
may  be  used  under  the  authority  of 
such  permit:  Provided,  however,  such 
permits  may  be  issued by  the  officer 
in  charge  of  maintenance  of  streets 
of  any  municipality  for  the  use  of 
the  streets  by  such  vehicles  within 
the  limits  of  such  municipalities." 


Section  0405,  R.  S.  Mo.  1939,  is  as  follows: 


"Ko  motor  drawn  or  propelled  vehicle 
3hall  be  operated  on  the  highways  of 
this  state  the  width  of  which,  includ- 
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ing  load,  is  greater  than  96  inches, 
or  the  height  of  which,  including 
load,  is  greater  than  12^  foot,  or 
the  length  of  which,  including  load, 
is  greater  than  33  feet;  and  no  com- 
bination of  such  vehicles  coupled 
together  of  a total  or  combined 
length,  including  coupling,  in  ex- 
cess of  40  feet  shall  be  operated 
on  said  highways,  and  not  to  exceed 
two  vehicles  shall  be  operated  in 
combination.  These  restrictions 
as  to  length  shall  not  apply  to  ve- 
hicles temporarily  transporting  agri- 
cultural implements  or  road  making 
machinery,  or  road  materials  or  tow- 
ing for  repair  purposes  cars  that  have 
become  disabled  upon  the  highway:  Pro- 
vided, however,  that  tlie  state  highway 
corard salon  may,  when  In  its  opinion 
the  public  safety  so  justifies,  issue 
s ocial  permits  for  the  temporary  oper- 
ation of  a vehicle  or  combination  of 
vehicles  which,  including  load,  shall 
be  greater  than  the  lengths  herein 
specified  for  transporting  property 
the  nature  of  which  will  not  permit 
of  such  limitation  of  length,  but  such 
permit  alall  be  issued  only  for  a 
single  trip  or  for  a definite  period 
of  not  to  exceed  60  days,  and  shall 
designate  the  highways  and  bridges 
which  may  be  used  under  tlie  authority 
of  such  permit:  Provided,  however , 
til©  provisions  of  tins  act  sKaTl  not 
affect  the  dimensions  of  combinations 
of  motor  vehicles  now  in  use  for  a 
period  of  twelve  (12}  months  from  tlie 
effective  date  of  tills  act.” 
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In  St.  Louis  Amusement  Company  v.  St.  Louis  County,  147 
S.  W.  (2d)  667  (ho.  Sup.),  at  1.  c.  G69,  there  appears  this 
statement: 
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* 

"Where  the  language  of  a statute 
la  plain  and  unambiguous  it  may  not 
be  construed.  It  must  be  given 
effect  as  written." 


Y/e  think  the  language  of  the  two  sections  last  set  forth 
are  plain  and  unambiguous  in  that  they  require  "special" 
permits  for  the  operation  of  those  vehicles  exceeding  the 
weight  and  size  prescribed  by  law.  It  will  be  further  noted 
that  in  Section  G304,  sub-section  (e),  it  is  also  provided 
that  the  permit  is  to  be  for  a single  trip  or  definite  period 
and  shall  designate  the  highways  and  bridges  which  nay  be 
used.  It  is  also  to  be  noted  that  Section  8405  respecting 
oversize  permits  again  uses  the  word  "special"  and  limits  the 
issuance  of  the  permit  for  a single  trip  or  for  a definite 
period  of  not  to  exceed  sixty  days  and  requires  that  the  per- 
mit designate  the  highways  and  bridges  to  be  used.  In  our 
opinion  there  can  be  no  question  but  that  these  two  sections 
contemplate  the  issuance  of  permits  to  each  vehicle  and  do 
not  contemplate  the  issuance  of  any  blanket  permit  authoriz- 
ing all  vehicles  to  exceed  the  limits  required  under  the  law. 


Respectfully 


LAWRENCE  L.  BRADLEY 


W.  0.  JACKSON 

Assistant  Attorneys-General 

LLB 

W0J:CP 


APPROVED: 


koY  irciaMi:fa 
Attorney-General 


ftsoTOE  VEHlGliiS: 


Size  and  kind  of  plates  to  be  used  for 
1943  in  view  of  the  Orders  of  the  War  Pro 
duction  Board* 


June  2,  1942 


Honorable  Forrest  C*  Connell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


We  are  in  reoeipt  of  your  request  for  on  opinion 
under  uate  of  June  1,  1942,  which  is  as  follows: 

"There  are  enolosed  (a)  copy  of  letter 
aated  April  7,  1942  from  Maury  Maverick, 
Chief,  Bureau  of  Governmental  Require- 
ments and  (b)  oopy  of  General  Limitation 
Order  L-32. 

"Subsection  (a)  of  Section  6377  of  the 
Revised  Statutes  of  Missouri  of  1939,  in 
reference  to  number  plates,  provides  in 
part  as  follows: 

* . . . SuoA  plates  shall  be  metal 
and  of  a different  color  or  shade 
each  year  and  there  shall  be  a 
marked  contrast  between  the  color 
of  the  numbers  thereon  and  the  back- 
ground of  said  plates,  Figures  on 
said  plates  shall  not  be  less  than 
three  inches  in  height  and  the 
strokes  thereof  not  less  than  five- 
sixteenths  of  an  inoh  in  width: 

Provided,  that  in  the  case  of  motor- 
oyoies  ana  motortricyoles  said  let- 
ters and  figures  shall  be  not  less 
than  one  inoh  in  height  and  the 
strokes  thereof  one-eighth  of  an 
inoh  in  width  ...  * 
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"Subsection  (o)  of  said  Section  8577 
provides  in  part  as  follows: 

' . . .On  all  motor  vehicles  one 
plate  shall  be  displayed  on  the 
front  and  the  other  on  the  rear 
Of  such  motor  vehicle,  . . . ex- 
cept that  on  trailers,  motor- 
cycles and  motortricycles  one 
plate  snail  be  so  displayed  on 
the  rear  thereof.' 

"Subsection  (e)  of  said  Section  8577 
provides  in  part  as  follows: 

'No  person  shall  operate  a motor 
vehicle  or  trailer  on  which  there 
is  displayed  on  the  front  or  rear 
thereof  any  other  plate,  tag  or 
placard  bearing  any  number  except 
the  plate  furnished  by  the  com- 
missioner or  the  plaoard  herein 
authorized,  . . 

"Tour  opinion  is  respectfully  requested 
on  the  following  questions: 

"11)  V«hat  is  the  effect  of  General  Limi- 
tation Oraer  L-32  on  eaoh  of  the  above 
quoted  parts  of  Section  8577  of  the  Re- 
vised statutes  of  Missouri  of  1959? 

"(2)  Liny  the  commissioner  of  motor  ve- 
hicles legally  issue  and  deliver  to  the 
owner  of  each  motor  vehicle  or  trailer  a 
single  plate,  the  figures  on  said  plate 
being  (except  in  the  case  of  motorcycles 
and  u.otortricycles)  approximately  three- 
fourths  of  an  inch  in  height  and  approxi- 
mately five-eights  of  an  inch  in  width? 

"(5)  May  a person  legally  operate,  dur- 
ing the  year  1945,  a motor  vehicle  or 
trailer  bearing  front  and  rear  1942  Mis- 
souri plates  and  in  addition  thereto,  a 
single  plate  furnished  by  the  commissioner 
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of  motor  vehicles,  the  figures  of 
which  single  plate  shall  be  of  the 
height  and  width  as  indicated  in  ques- 
tion number  2?" 


Article  I,  Section  8,  Clause  11,  of  the  Constitution 
of  the  United  States,  provides  as  follows: 

"The  Congress  shall  have  power  to  de- 
clare war  * * 

Article  I,  Section  8,  Clause  16,  of  the  Constitution 
of  the  United  states,  provides: 

"The  Congress  shall  have  power  to  mafce 
all  laws  which  3lxall  be  necessary  and 
proper  for  carrying  into  effect  the 
foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the 
Government  of  the  United  States,  or  in 
any  department  or  officer  thereof." 

Pursuant  to  its  constitutional  powers,  Congress  in 
an  Act  approved  June  28,  1940  (41  U.  S.  C.  A.,  Note  preceding 
Sec.  1),  provided  in  part: 

" * * * whenever  the  President  is  satis- 
fied that  the  fulfillment  of  require- 
ments for  the  defense  of  the  United 
States  will  result  in  a shortage  in  the 
supply  of  any  material  for  defense  or 
for  private  account  or  for  export,  the 
President  may  allocate  such  material  in 
such  manner  and  to  such  extent  as  he 
shall  deem  necessary  or  appropriate  in 
the  public  interest  and  to  promote  the 
national  defense.  * * *M 

This  same  Act  also  provides  as  follows: 

" * * * The  President  may  exeroise  any 
power,  authority,  or  discretion  conferred 
on  him  by  this  section,  through  such  de- 
partment, agency,  or  officer  of  the  Govern- 
ment a3  he  may  direct'  and  in  conformity 
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with  any  rules  and  regulations  whioh 
he  may  prescribe. ” 

Pursuant  to  this  statutory  authority,  on  August  28, 
1941,  the  President  of  the  United  States  issued  Executive 
Order  No.  8875,  pertaining  to  the  duties  of  the  Office  for 
Emergency  Management,  which  in  Section  5 contains  the  follow- 
ing: 


’’Consistent  with  the  basic  defense 
policies  of  the  President,  the  Supply 
Priorities  and  allocations  Board  shall: 

”a.  Determine  the  total  requirements 
of  materials  and  commodities  needed 
respectively  for  defense,  civilian,  and 
all  other  purposes;  establish  policies 
for  the  fulfillment  of  such  requirements, 
and,  where  necessary,  make  recommenda- 
tions to  the  President  relative  thereto. 

”b.  Determine  policies  and  make  regula- 
tions governing  allocations  and  priori- 
ties with  respect  to  the  procurement, 
production,  transmission,  or  transporta- 
tion of  materials,  articles,  power,  fuel 
and  other  commouities  among  military, 
economic  defense,  defense  aid,  civilian, 
and  other  major  demanus  of  the  total  de- 
fense program.” 

On  January  16,  1942,  the  President  of  the  Uniteu  States 
issued  Executive  Order  No.  9024,  creating  within  the  Office 
for  Emergency  Management  a War  Production  Board,  and  conferred 
upon  said  War  Production  Board  the  functions  and  powers  there- 
tofore contained  in  Executive  Order  No.  8875. 

On  March  18,  1942,  the  War  Prouuction  Board  issued 
General  Limitation  Order  L-32,  which  Order  you  have  attached 
to  your  opinion  request.  That  Order,  in  part,  is  as  follows: 

”(a)  Definitions.  For  the  purposes  of 
this  Order: 

(1)  ’Governmental  Unit'  means  any 
State,  Territory  or  possession 
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of  the  United  states,  the 
District  of  Columbia,  ana  any 
politioul,  administrative  or 
governmental  division,  sub- 
division, corporation  or  agen- 
cy of  any  of  the  foregoing  or 
of  the  Uniteu  States,  includ- 
ing - by  way  of  example  anu  not 
of  limitation  - counties,  town- 
ships, cities,  towns,  villages 
and  special  governmental  dis- 
tricts of  every  kinu. 

(2)  'Metallic  License  Plate'  means 
any  type  of  plate,  tag,  emblem, 
insignia  or  marker  whioh  is  or 
may  be  used  by  a Governmental 
Unit  to  evidence  licensing  or 
registration  of  any  kind  and  for 
any  purpose,  into  the  physical 
composition  of  whioh  metal,  whe- 
ther ferrous  or  nonferrous,  is 
incorporated  to  the  extent  of 
five  peroent  ( or  more,  by 
weight,  of  the  finished  item. 

(6)  'Licensing  Yea r*  means  any 

twelve  month  pei'iod  which  has 
been  estublisheu  as  the  unit  of 
time  during  whioh  there  shall  be 
in  effect  the  licensing  or  regis- 
tration evidenced  by  a Metallic 
License  Plate. 

(b)  General  Restrictions.  Notwithstand- 
ing  tile  provisions  of  any  contract  or 
of  any  federal,  state  or  local  statute 
or  regulation,  no  Governmental  Unit 
snail  issue  or  use  at  any  time  Metallic 
License  Plates  greater  in  quantity  than 
is  specifically  authorized  herein  or 
from  time  to  time  hereafter  by  the  Di- 
rector of  Industry  Operations. 

(c)  Permittee  Uses. 

(1)  A Governmental  Unit  may  Issue  or 
use  Metallic  License  Plates  to  the 
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extant  that,  as  of  the  date,  of 
the  issuance  of  this  Order,  the 
cutting  una  stumping  of  the  metal 
for  the  manufacture  of  3uch  plates 
has  been  completed,  and 

(2)  in  addition,  a Governmental  Unit 
may,  during  each  Licensing  Year 
which  begins  after  December  51, 

1941,  issue  or  use  metallic  License 
Flutes  licensing  or  registering  any 
thing  or  activity,  in  total  quanti- 
ties not  exceeding  ten  percent  (10ji), 
by  weight,  of  the  Metallic  License 
Plates  which  it  issued  or  used  dur- 
ing the  corresponding  Licensing  Year 
ending  after  June  50,  1941,  and  be- 
fore July  1,  1942,  to  license  or 
register  that  same  type  of  thing  or 
activity;  provided  that  Metallic 
License  Plates  may  be  thus  Issued 
or  usea  for  the  following  purposes 
and  under  the  following  conditions 
only: 

(1)  as  replacement  plates,  that  is, 
for  the  purpose  of  replacing 
Metallic  License  Plates  which 
have  been  issued  and  which  have 
thereafter  been  lost  or  destroyed, 

111)  to  new  licensees  or  registrants, 
that  is,  to  persons  who  have  not 
usea  or  nad  issued  to  them  dur- 
ing the  Licensing  Year  immediate- 
ly preceding  that  for  which  up- 
plication  Is  made,  a Metallic 
License  Plate  licensing  or  regis- 
tering the  3ame  thing  or  activity 
for  wiiioh  application  for  licens- 
ing or  registration  is  made,  and 

(iii)  in  the  case  of  tne  licensing  or 

registering  of  any  type  of  vehicle 
or  Instrumentality  of  transporta- 
tion, in  the  form  of  ’date  tabs’. 
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in  sizes  not  exceeding  Tour 
square  inoh.es  in  areu,  to  be 
attached  to  ketallio  License 
Plates  alreeuy  issued  so 
to  chan^i  tne  oil' retire  uates 
or  those  plates. " 

/rom  the  foregoing,  it  appears  tnnt  Congress,  in  exer- 
cising its  constitutional  power,  has  ueclarou  that  a state 
of  war  exists;  that  it  has,  under  its  power  to  make  all  laws 
which  shall  be  necessary  and  proper  for  car^yin^  into  afreet 
the  var  powers,  unacted  the  statutes  Heretofore  quoted,  ap- 
pearing in  41  U,  o.  0.  i..,  precouing  Section  1,  authorizing 
the  President,  in  the  event  taut  fulfillment  of  uefense  re- 
quirements results  in  a shortage  of  any  materiul  for  defense 
or  "for  private  account,"  to  allocate  -auoh  .uatcriul  in  such 
manner  and  to  such  extent  as  he  shall  deau.  necessary  or  ap- 
propriate in  the  public  interest  ana  to  promote  the  national 
defense,  and  authorizing  the  President  to  delegate  those  pow- 
ers to  an  agency  of  tne  Government,  The  President,  pursuant 
to  tne  authority  vested  la  him  by  that  not,  has  issued  Execu- 
tive Order  ho.  3375,  setting  up  control  over  3uah  materials 
ana  directing  an  agency  to  maic3  regulations  governing  alloca- 
tions with  respect  to  said  materials.  That  power  now  rests, 
under  Executive  Order  Lo.  9024,  in  the  or  Production  Board, 
and  General  Limitation  order  L-b2  prescribes  the  regulations 
determined  upon  by  salu  ar  Proauction  Board. 

We  have  no  doubt  but  what  the  foregoing  synopsis  demon- 
strates that  General  Limitation  Order  L-52  is  valic.  and  within 
the  powers  which  Congress  has  conferred  upon  the  President, 
end  which  the  President  has  delegated  to  the  ar  Proauction 
Board. 


The  rule  of  law  decisive  of  the  question  is:  "Whenever 
the  constitutional  powers  of  tho  federal  government  and  those 
of  the  state  cornu  into  conflict,  the  latter  must  yield." 
(Florida  v.  Mellon,  27u  U.  o.  lb,  71  L.  Xd.  bll,  bib.)  More 
particularly,  regarding  the  existence  of  a state  of  war,  it  is 
stated  in  State  v.  Burton,  lOo  Atl«  962  (R.  I.),  . t: 

"Under  the  Constitution  of  the  United 
States,  the  conduct  of  the  war  now 
existing  between  this  country  and  Germany 
vests  wholly  in  the  federal  government. 
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>jiy  state  law,  the  operation  of  which 
will  hinder  that  government  In  carry- 
ing out  such  constitutional  power,  is, 
during  the  exercise  of  the  power,  sus- 
pended as  regards  the  national  govern- 
ment and  its  officers,  who  are  charged 
with  the  duty  of  prosecuting  the  wur. 

The  principle  is  well  establishes  that, 
in  respect  to  the  powers  uau  duties  ex- 
clusively conferred  and  imposed  upon  the 
Federal  government  by  the  Constitution 
of  the  United  States,  the  several  states 
have  subordinated  their  sovereignty  to 
that  of  the  nation,  Ex  parte  Siebold, 

100  U.  S.  o71,  25  L.  ed.  717;  Tennessee 
v.  Davis,  100  U.  S.  257,  25  L.  eu.  648; 

Re  K eagle,  155  U.  S.  1,  54  L.  ed.  55,  10 
Sup.  Ct.  Rep.  65b;  Re  Waite  (o.  C. ) 81 
Fed.  559;  Re  Fair  (d.l.)  100  Feu.  149." 

Only  one  other  legal  point  need  be  considered  before  a 
conclusion  nay  be  reached.  It  will  De  noted  tnat  the  conflicts 
in  this  instance  are  between  a rule  (Limitation  Order  L-52)  of 
an  agency  of  the  Government  ana  the  statutes  of  Missouri.  How- 
ever, it  appears  in  41  U.  S.  C.  A.,  preceding  Section  1,  that 
Congress,  by  stating  that  no  one  shall  be  held  liable  for 
damages  or  penalties  which  result  from  his  compliance  with  any 
"rule,  regulation,  or  order  issued  under  this  section,"  has 
recognized  and  authorized  the  President  to  make  regulations  to 
carry  into  effect  his  powers.  When  Congress  authorized  the 
President  to  delegate  these  powers,  the  subsequent  delegation, 
as  evidenced  by  the  Executive  Orders,  supra,  vested  in  the 
designated  agency  the  same  rule  making  power  that  Congress  con- 
ferred upon  the  President,  ana  in  effect  suia  agency's  act  is 
the  act  of  the  President.  In  United  States  v.  Eaton,  144  U.  S. 
677,  56  L.  Ed.  591,  594,  it  is  stated: 

"Regulations  prescribed  by  tne  President, 

* * * under  authority  granted  by  Congress, 
may  be  regulations  prescribed  o y law,  * * * 
and  i-ay  thus  have,  in  a proper  sense,  the 
force  of  law." 

We  think  that  is  the  presunt  status  of  Limitation  Order 
L-o2,  and  it  having  the  foroe  of  law,  and  being  an  exercise  of 
the  constitutional  powers  of  the  Federal  Government,  the  pro- 
visions of  state  statutes  in  confliot  therewith  must  yield  and  • 
are  suspended. 
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Haring  reached  this  conclusion,  and  realizing  that 
some  difficulty  In  compliance  with  the  terms  of  Limitation 
Orger  L-32  would  arise  from  the  four  square  Inoh  size  pre- 
scribed therein  for  dote  tabs,  on  June  3,  1942,  we  sent 
a telegram  to  the  honorable  Maury  Maverick,  Chief,  Division 
Of  Industry  Operations  of  the  War  Production  Board,  asking 
for  a waiver  on  the  four  square  inch  size  for  date  tabs  if 
we  stayed  within  the  ten  percent  metal  limitation.  In  answer 
to  that  telegram  we  received  a letter,  dated  June  4,  1942, 
from  J.  S.  Knowlson,  Director  of  Industry  Operations,  as 
follows: 


"This  Is  your  authorization  to  manu- 
facture a metal  date  tab  to  attaoh  to 
1942  or  older  license  plates  for  next 
licensing  year. 

"The  amount  of  steel  to  be  used  in  the 
manufacture  of  the  above  mentioned  tab 
shall  not  exceed  6 fa  square  inches  for 
euch  tab,  and  the  amount  of  steel  used 
for  the  licensing  year  shall  not  exceed 
10^  of  the  amount  used  in  manufacture 
of  license  plates  for  the  year  1942." 


In  view  of  the  foregoing,  our  answers  to  your  questions 
are  as  follows: 

(1)  In  ~ur  opinion  General  Limitations  L-o2  suspends 
and  replaces  tne  provisions  of  Jeotion  8377,  R.  3.  Missouri, 
1939,  in  so  fur  as  said  statute  is  in  oonfllot  with  the  Order. 

(2)  A dose  examination  of  the  General  Limitation 
Order  L-32  uo  s not  disclose  that  any  restriction  is  placed 
upon  the  number  of  plates  (we  use  the  word  "plates"  in  the 
sense  of  a full  size  license,  as  required  by  our  statuses,  as 
distinguished  from  a date  tab)  to  be  displayed  on  a motor 
vehicle.  The  restriction  is  on  the  weight  of  metal  used  in 
all  the  new  or  replacement  plates  and  date  tabs  with  a size 
limitation  of  four  square  inches  on  the  tabs.  This  being  so, 
subseotion  (c)  of  Jeotion  6377,  h.  3.  Missouri,  1939,  requir- 
ing the  display  of  a plate  on  both  the  front  and  rear  of  a 


Hon 


Forrest  C.  Connell 


-10- 


June  2,  1942 


motor  vehicle,  is  not  affected  and  still  controls. 

It,  therefore,  is  our  opinion  that  the  Commissioner 
of  motor  Vehicles  may  not  deliver  to  the  owner  of  a motor 
vehicle  for  the  year  1948  a single  plate  with  figures  on  said 
plate  being  approximately  three-fourths  (8/4ths)  of  an  inoh 
in  height  and  five-eighths  (5/8ths)  of  an  inoh  in  width. 

Our  statutes  require  that  there  be  a plate  on  both  the  front 
and  rear,  and  that  the  figures  thereon  shall  be  not  less 
than  three  (8)  inches  in  height  and  five-sixteenths  (5/l6ths) 
of  an  inch  in  width. 

(8)  It  is  our  opinion,  however,  thLt  a person  may 
legally  operate  during  the  year  1948  a motor  veuiole  or 
trailer,  bearing  front  ana  rear  1942  plates  and,  in  addition 
thereto,  a single  date  tab  not  exceeding  in  area  six  and  one- 
half  (6*)  square  inches. 

General  Limitations  Order  L-82,  we  think,  permits  the 
following:  the  Motor  Vehiole  Commissioner  of  Missouri  nay 
issue  replacement  plates,  that  is,  plates  for  the  purpose  of 
replacing  1942  plates  that  have  been  lost  or  destroyed,  of 
the  size  and  kind  required  b our  statutes,  bearing  the  y~ar 
date  of  1942.  He  may  also  issue  new  plates  to  persons  who 
have  not  had  1942  plates  theretofore  issued  to  them,  of  the 
size  and  kind  required  by  our  statutes,  bearing  the  year  date 
1942.  There  may  be  attached  to  the  vehicle  bearing  replace- 
ment or  new  plates,  a single  1948  date  tab  of  tha  size  pre- 
viously indicated.  «.s  to  those  persons  already  holding  1942 
license  plates,  there  may  be  attached  to  said  Vehiole  a single 
1948  date  tab  of  the  size  previously  indicated,  providing 
that  all  the  plates,  both  new,  replacement  and  date  tubs, 
may  be  manufactured  usiug  only  ten  per  cent  (10^)  of  the  metal 
w ich  was  used  during  the  period  after  June  80,  19421  and  before 
June  1,  1942. 

It  would  thus  appear,  following  this  procedure,  that 
a motor  vehiole  in  Missouri  would  be  licensed,  as  required  by 
our  statutes,  in  that,  it  would  display  on  both  front  and 
rear  a license  plate  dated  for  the  year  1942,  of  the  size 
and  kind  required  by  the  Missouri  law,  brought  up  to  date 
with  a single  date  tab  attaohed  to  said  vehiole. 
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With  respect  to  the  size  of  the  figures  to  be  used 
on  the  date  tab,  we  venture  no  opinion  since  that,  of  neces- 
sity, will  fee  governed  by  the  six  and  one-half  (6&)  square 
Inches  In  area  of  the  date  tab. 


Respectfully  submitted. 


ROBERT  L.  KYDJSR 
Assistant  Attorney-General 


LA'. HENCE  L.  BRalLEY 

Assists,  t ^ney-Generul 


APPROVED: 


ROY  MeKITT-.ICK 
At  t ome  y-Gener  al 
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^OfDK  VEHICLES;  Federal  war  regulations  suspend  State 

Weight  Laws  where  conflicting.- 


June  9,  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  Ills  sour! 
Jefferson  City,  Missouri 

Dear  Governor; 


We  are  in  rocoipt  of  your  request  for  an  opinion 
under  date  of  June  1,  1942,  in  which  you  inquire  whether 
General  Orders  Nos.  3,  4,  5 and  6 of  the  Office  of  Defense 
Transportation  and  the  Appendix  attaoiied  thereto,  being  a 
part  of  said  Orders,  supersede  Missouri  state  laws  relative 
to  permissible  weights  of  motor  vehicles  operating  on 
Missouri  state  highways. 

The  Missouri  statutes  regulating  weight  loads  on  the 
highways  are  Sections  8384  (b)  and  840G,  which  are  as  fol- 
lows . 


"Sec.  0304  (b)  iio  motor  vehicle,  except 
a combination  of  tractor  and  semi- trailer , 
the  gross  weight  of  which.  Including  load, 
is  more  ttian  23,000  pounds,  and  no  combi- 
nation of  tractor  and  semi-trailer,  the 
gross  weight  of  which,  including  load,  is 
more  than  42,000  pounds,  and  no  motor 
vehicle  having  a greater  weight  tl*an  22,400 
pounds  on  one  axle,  and  no  motor  vehicle 
having  a load  of  over  800  pounds  per  inch 
width  of  tire  upon  any  wheel  concentrated 
upon  tlie  surface  of  the  highway  (said  width 
in  the  case  of  rubber  tire3,  both  solid  and 
pneumatic,  to  be  measured  between  the 
flanges  of  the  rim) , shall  be  operated  on 
the  highway  of  this  state:  Prov'Iod,  a 
combination  of  tractor  and  soni-trailor  * 
shall  be  considered  a vehicle  of  six  (6) 
wheels  for  the  purpose  of  computing  the 
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distribution  of  the  load:  Provided, 
that  in  special  cases  motor  vehicles 
whoso  weight,  including  loads,  exceed 
those  herein  prescribed  nay  be  oper- 
ated under  special  permits  granted  as 
hereinafter  provided." 


"Sec.  340C.  Ho  motor  vehicle,  except 
a combination  of  tractor  and  semi- 
trailer, the  gross  weight  of  which, 
including  load,  is  more  than  24,000 
pounds,  and  no  combination  of  tractor 
and  semi-trailer,  the  gross  weight  of 
which,  including  load,  is  more  than 
38,000  pounds,  and  no  motor  vehicle 
having  a greater  weight  than  16,000 
pounds  on  one  axle,  and  no  motor  ve- 
hicle having  a load  of  over  600  pounds 
per  inch  width  of  tire  upon  any  wheel 
concentrated  upon  the  surface  of  the 
highway  (said  width  in  the  case  of 
rubber  tires,  both  solid  and  pneumatic, 
to  be  measured  between  the  flanges  of 
the  rim) , shall  bo  operated  on  tlie 
highways  of  tills  state:  Provided,  a 
combination  of  tractor  and'  “soul- trailer 
shall  be  considered  a vehicle  of  six  (6) 
wheels  for  the  purpose  of  computing  the 
distribution  of  the  load." 


Section  8304  (b)  has  been  held  to  apply  only  to  cities 
containing  75,000  or  more  Inhabitants . State  v.  Schwartzmann 
Service,  Inc.,  40  S.  W.  (2d)  479. 

The  Office  of  Defense  Transportation  was  created  by 
Executive  Order  Ho.  8989,  issued  December  18,  1941,  by  the 
President  of  the  United  States.  The  pertinent  parts  of  tliat 
Order,  which  is  found  in  Vol.  6,  Ho.  250  of  the  Federal 
Register,  dated  December  25,  1941,  are  as  follows: 
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"By  virtue  of  the  authority  vested 
in  me  toy  the  Constitution  and  statutes 
of  the  United  States,  as  President  of 
the  United  States  and  Commander  in 
Chief  of  the  An  ay  and  Navy,  and  in 
order  to  define  further  the  functions 
and  duties  of  the  Office  for  l&iergency 
Banagenent  with  respect  to  the  state  of 
war  and  to  assure  maximum  utilization 
of  the  domestic  transportation  facili- 
ties of  the  llation  for  the  successful 
prosecution  of  the  war,  it  is  heretoy 
ordered: 

"1.  The  term  1 domestic  transportation1 
whenever  used  in  this  Order  shall  include 
railroad,  motor,  inland  waterway,  pipe 
line,  air  transport,  and  coastwise  and 
intercoastal  shipping. 

9 

"2.  There  shall  too  in  the  Office  for 
liuergency  Banagement  of  the  Executive 
Office  of  the  President  an  Office  of 
Defense  Transportation,  at  the  head  of 
which  shall  toe  a Director  appointed  toy 
the  President,  *>****<■*>>* 

"3.  Subject  to  such  policies,  regula- 
tions, and  directions  as  the  President 
may  from  time  to  time  prescribe,  the 
Office  of  Defense  Transportation  shall: 

"a.  Coordinate  the  transportation  poli- 
cies and  activities  of  the  several  Fed- 
eral agencies  and  private  transportation 
groups  in  effecting  such  adjustments  in 
the  domestic  transportation  systems  of 
the  Nation  as  the  successful  prosecution 
of  the  war  may  require. 

”to.  Compile  and  analyze  estimates  of  the 
requirements  to  toe  imposed  upon  existing 
domestic  transport  facilities  toy  the  needs 
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of  the  war  effort;  determine  the 
adequacy  of  Buch  facilities  to  accom- 
modate the  increased  traffic  volume 
occasioned  by  the  war  effort;  develop 
measures  designed  to  secure  maximum 
use  of  existing  domestic  transportation 
facilities;  and  stimulate  the  provision 
of  necessary  additional  transport  facil- 
ities and  equipment  in  order  to  achieve 
the  level  of  domestic  transportation 
services  required;  and  in  this  connec- 
tion advise  the  Supply  Priorities  and 
Allocation  Board  as  to  the  estimated 
requirements  and  recommend  allocations 
of  materials  and  equipment  necessary  for 
the  provision  of  adequate  domestic  trans- 
portation service. 

"c.  Coordinate  and  direct  domestic 
traffic  movements  with  the  objective  of 
preventing  possible  points  of  traffic 
congestion  and  assuring  the  orderly  and 
expeditious  movement  of  men,  materials, 
and  supplies  to  points  of  need. 

■H1  it  ik  It  il>  ik  ft  -it  m'Jk  ik  if  <fr  > lr  ii 

Me.  Perform  the  functions  and  exorcise 
the  authority  vested  in  the  President  by 
the  following,  subject  to  the  conditions 
set  forth  in  paragraph  3 of  this  Order: 

"(1)  Sec.  1 (15)  of  Interstate  Commerce 
Act  as  amended,  USC  title  49,  sec.  1 (15). 

"(2)  Sec.  6 (8)  of  Interstate  Commerce 
Act  as  amended,  USC  title  49,  sec.  6 (8).M 


Joseph  B.  Eastman  lias  been  duly  appointed  Director  of 
Defense  Transportation  pursuant  to  the  above  Executive  Order 
and  1ms  issued  the  General  Orders  referred  to  by  you  In  your 
request,  which  became  effective  June  1,  1942,  except  as  to 
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certain  provisions  requiring  a certain  weight  load  on  return 
trip3.  There  wore  also  a number  of  changes  made  in  the  orders 
on  -ay  30,  1042,  by  ti*e  Office  of  Defense  Transportation,  but 
these  changes  are  not  Liaterial  to  the  question  hero  involved. 

Thoso  parts  of  Jenoral  order  3o.  3^  which  apply  under  its 
terns  to  all  common  carriers,  are  as  follows: 


"By  virtue  of  the  authority  vested  in 
Lie  by  -xecutive  order  A’o.  8089  dated 
Dec.  18,  1941,  and  in  order  to  a^stiro 
maximum  utilisation  of  tlie  facilities, 
services,  and  equiparient  of  common  car- 
riers bj  motor  vehicle  for  the  prefer- 
ential transportation  of  materials  of 
war  and  to  prevent  shortages  In  motor 
vehicle  equipment  necessary  for  3uch 
transportation,  as  contemplated  by 
Section  6 (8)  of  the  Interstate  Com- 
merce Act;  to  conserve  and  providently 
utilize  vital  equipment,  material,  and 
supplies.  Including  rubber;  and  to  pro- 
vide for  tiie  prompt  and  continuous 
movement  of  necessary  traffic,  the 
attainment  of  which  ourposes  is  essen- 
tial to  the  successful  prosecution  of 
the  war: 

'i  .<■  •*  ••  -f  ■*  'Jr  w 4 w ir  Jr  w > «c  Jt  «#  < it 

11 301.4  Def ini 1 1 ona . As  used  herein: 

"(a)  The  term  'property1  means  all 
material,  equipment  and  supplies  of 
every  hind,  capable  of  being  transported 
by  motor  true 

" (b)  The  term  ’motor  truer1  means  either 
(1)  a straight  truck,  (2)  a combination 
truck- tractor  and  semi- trailer,  (3)  a full 
traiior,  (4)  or  any  combination  thereof. 
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"(c)  The  tern  'common  carrier’  means 
any  person  which  holds  itself  out  to 
the  general  public  to  engage  in  the 
transportation  of  property  in  over-the- 
road  service  by  motor  truck  for  compen- 
sation, regardless  of  the  designation 
of  such  person  under  any  Federal  or 
State  statute. 

"(d)  The  term  ’capacity*  means  the 
rated  load-carrying  ability  of  the 
tires  on  the  motor  truck  (as  shown  in 
Appendix  Ho.  1 attached  hereto),  ‘'hero 
the  commodity  is  of  light  density  the 
total  space  available  for  a load  shall 
be  the  measure  of  capacity. 

" (e)  The  term  'special  equipment'  means 
any  motor  truck  the  primary  carrying 
capacity  of  which  is  occupied  by  mounted 
machinery,  or  by  a mounted  tank  or  tanks 
designed  to  carry  bulk  liquids;  low-bed 
motor  trucks,  pole  trailer  or  pipe 
dollies. 

"(f)  The  term  ' ovor-the-road'  service 
means  all  operations  except  those  wholly 
within  any  municipality,  or  urban  com- 
munity, or  between  contiguous  municipal- 
ities or  urban  communities,  or  within  a 
zone  adjacent  to  and  commercially  a part 
of  any  such  municipality  or  municipalities 
or  urban  communities,  or  except  hauls  not 
more  than  fifteen  (15)  miles  in  length. 

"(g)  The  tem  'circuitous  route'  means 
any  route  or  routes  or  combination  thereof 
which  exceeds  the  most  direct  highway 
route  by  ten  (10)  per  cent. 

"(h)  The  tem  'person*  means  any  individ- 
ual, firm,  copartnership,  corporation, 
company,  association,  including  a farm  co- 
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operative  association  as  defined  in  the 
Agricultural  -arketing  Act;  approved 
June  15,  1929,  as  amended,  or  joint 
association;  mad  includes  any  trustee, 
receiver,  assignee,  or  personal  represen- 
tative thereof. 

A A A A A A A A * A A -A  AAA  A A A A A 

"501.6  Loading  and  operating  require- 
ments . on  and  after  the  effective  date 
specified  herein,  no  common  carrier  shall: 

"(a)  Operate  a motor  truck  transporting 
a gross  load  which  exceeds  by  more  than 
tv/enty  (20)  per  cent  its  capacity  as  de- 
fined heroin. 

"(b)  Operate  a motor  truck  in  over-the- 
road  service  unless  such,  truck  is  loaded 
to  capacity  at  origin  point  and  will  be 
loaded  to  not  loss  than  seventy-five  (75) 
per  cent  of  capacity  on  the  return  trip; 
or  unless  loaded  to  seventy-five  (75)  per 
cent  of  capacity  at  origin  point  and  will 
be  loaded  to  capacity  on  the  return  trip: 
Provided,  however,  that  no  intermediate 
point  at  which  a portion  of  a load  has 
been  discharged  sliall  be  deemed  to  bo  a 
point  of  origin,  but  the  point  at  which 
the  last  portion  of  a load  lias  been  dis- 
charged sliall  be  deemed  to  be  the  point 
of  the  boginning  of  a return  trip;  and. 
Provided  further  that  when  a motor  truck 
has  moved,  loaded  to  capacity,  in  the 
direction  of  the  heavy  general  flow  of 
traffic  by  motor  track,  it  may  be  returned 
to  its  origin  point  partially  loaded  or 
empty,  if  there  is  no  property  in  the  pos- 
session of  or  on  order  to  any  common  car- 
rier awaiting  transportation  to,  beyond  or 
intermediate  to  said  origin  point  to  which 
said  motor  truck  is  returning,  in  a quantity 
which  is  beyond  the  capacity  of  such  other 
carrier  to  transport  within  the  time  limit 
provided  in  Section  501.12  hereof." 
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A similar  Order  has  been  enacted  applying  to  contract 
carriers  (General  Order  IJo.  4)  and  to  private  carriers 
(General  Order  lio.  5).  Attached  to  each  of  tlie  Orders, 
lios.  3,  4 and  5,  Is  an  Appendix  which  is  a part  of  each  of 
tlie  Orders  and  is  as  follows: 


"The  capacity  of  any  motor  true!: 
shall  be  determined  by  multiplying 
tlie  number  of  tires,  of  the  size 
and  description,  mounted  on  the 
running  wheels  of  such  motor  truck 
by  the  number  of  pounds  of  rated 
load  carrying  ability  of  such  tires 
as  designated  in  this  Appendix;  from 
the  result  of  this  computation  there 
shall  bo  deducted  the  unladen  weight 
of  tlie  motor  truck;  the  remaining 
balance,  for  tlie  purposes  of  this 
Order  shall  be  the  capacity  of  such 
motor  truck  as  defined  herein." 


Following  this  paragraph  is  a long  list  of  tire  sizes  with 
the  load  carrying  ability  of  each. 

There  are  certain  exemptions  set  out  in  each  of  tlie 
Orders  applying  to  vehicles  hauling  explosives  and  farm 
products,  but  we  are  not  here  concerned  with  these  exemp- 
tions . 


General  Order  Ho.  6 of  the  Office  of  Defense  Trans por- 
tation  applies  only  to  local  delivery  carrlors  and  has  no 
mandatory  provisions  with  regard  to  load  capacity.  That 
class  of  carriers,  therefore,  cannot  claim  any  exemption 
from  tlie  operation  of  state  laws  under  tlie  hastman  Orders. 

Title  10,  U.  S.  C.  A.  13G1,  provides: 


"The  President,  in  time  of  war,  i3 
empowered,  through  the  Secretary  of 
War,  to  take  possession  and  assume 
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control  of  any  system  or  systems  of 
trtnisportation,  or  any  nart  thereof, 
and  to  utilise  the  same,  to  the  ex- 
clusion as  far  as  may  be  necessary 
of  all  other  traffic  thereon,  for  the 
transfer  or  transportation  of  troops, 
war  material  and  equ  pment,  or  for 
such  other  purposes  c jnnocted  with 
the  emergency  as  may  be  needful  or 
desirable." 


Under  the  broad  grant  of  authority  contained  in  this 
section,  particularly  the  last  clause  thereof,  the  President 
is  empowered  to  complotely  ta ce  over,  in  time  of  war,  a 
system  of  transportation.  <e  liave  no  doubt  that,  having  the 
power  to  take  full  control,  he  nay  exorcise  the  lesser 
power  of  regulating  a system  for  such  purposes  in  connection 
with  tho  war  effort  u.s  he  nay  dee  i "needful  and  desirable." 

The  President,  through  the  Office  of  Defense  Transpor- 
tation, apparently  deems  the  regulation  of  motor  transporta- 
tion "needful  and  desirable"  and  has  proceeded  to  exorcise 
the  lesser  power  of  regulation.  This  regulation  rises  to 
the  dignity  of  a law,  and  consequently  any  state  laws  con- 
flicting therewith  are  of  no  force  and  effect. 

In  United  States  v.  faton,  144  U.  S.  6.77,  36  L.  ed. 

591,  1.  c.  594,  it  1b  stated: 


"Regulations  proscribed  by  the  Pres- 
ident, * * under  authority  granted 
by  Congress,  nay  be  regulations 
prescribed  by  law,  * * > and  may 
thus  have,  in  a proper  senso,  the 
force  of  law." 


The  rule  is  well  settled  that  state  laws  which  conflict 
with  Floral  laws  and  operate  to  hinder  the  Federal  govern- 
ment in  the  prosecution  of  a war  are  auspe  ided  during  the 
existence  of  a state  of  war.  In  State  v.  Burton,  105  Atl. 
962,  we  find  the  following: 
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"Under  the  Constitution  of  the 
United  States,  the  conduct  of  the 
war  now  existing  between  this  coun- 
try and  Germany  vests  wholly  in  the 
Federal  government.  Any  state  law, 
the  operation  of  which  will  hinder 
that  government  in  carrying  out  such 
constitutional  power,  is,  during  the 
exercise  of  the  power,  suspended  as 
regards  the  national  government  and 
its  officers,  who  are  charged  with 
the  duty  of  prosecuting  the  war.  The 
principle  is  well  established  that, 
in  respect  to  the  powers  and  duties 
exclusively  conferred  and  imposed 
upon  the  Federal  government  by  the 
Constitution  of  the  United  States, 
the  several  states  have  subordinated 
their  sovereignty  to  that  of  tlie 
nation.  Ex  parte  Siebold,  100  U.  S. 
371,  25  L.  ed.  717;  Tennessee  v. 

Davis,  100  U.  S.  257,  25  L.  ed.  648; 

Re  Keagle,  135  U.  S.  1,  34  L.  ed.  55, 
10  Sup.  Ct.  Rep.  658;  Re  Waite  (D.  C.) 
81  Fed.  359;  Re  Fair  (C.C.)  100  Fed. 
149.” 


It  is  to  be  noted,  however,  that  tlie  Federal  Statute 
states  that  the  ^resident's  power  is  to  be  exercised  through 
tlie  Secretary  of  War>  while  here  it  Is  being  exercised 
through  tlie  Office  of  Defense  Trans  port  at  ion.  This  latter 
office  was  created  by  Executive  Order  Ho.  0989,  December  18, 
1941,  as  a division  of  the  Office  of  emergency  Management. 
Section  6 of  said  Executive  Order  provides: 


"To  facilitate  unity  of  policy  and 
action  and  the  use  of  existing  govern- 
mental services,  the  heads  of  each  of 
the  following  departments  and  agencies  . 
sliall  designate  a responsible  represen- 
tative or  representatives  to  maintain 
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formal  liaison  with  the  Office  of 
Defense  Transportation:  The  Depart- 
ment of  War,  the  Department  of  tiio 
TTavy,  the  Department  of  the  Treasury, 
the  Department  of  the  Interior,  the 
Department  of  Agriculture,  the  Depart- 
ment of  Commerce,  the  Department  of 
Labor,  the  Interstate  Commerce  Commis- 
sion, the  United  States  Maritime  Com- 
mission, the  Civil  Aeronautics  Board, 
the  Federal  Works  Agency,  the  Federal 
Loan  Agency,  the  Board  of  Investiga- 
tion and  Research  appointed  under  the 
Transportation  Act  of  1940,  the  Office 
of  Production  Management,  the  office 
of  Price  Administration,  the  Economic 
Defense  Board,  and  such  additional 
departments  and  agencies  as  the  Pres- 
ident may  subsequently  designate." 

(Underscoring  ours.) 


The  Office  of  Emergency  Management  xib.s  created  by  an 
Administrative  Order  of  May  25,  1940,  Issued  pursuant  to 
the  Executive  Order  No.  8248,  September  8,  1939.  Said  Ad- 
ministrative Order  provides  (5  F.  R.  2109)  as  follows: 


"'VHEREAS,  I find  there  is  a threatened 
national  emergency; 

"NOW,  THEREFORE,  By  virtue  of  the  auth- 
ority vested  in  me  by  the  Constitution 
and  the  Statutes,  and  in  pursuance  of 
Part  I of  Executive  order  No.  8428  of 
September  8,  1939,  it  is  hereby  ordered 
a3  follows: 

"Section  1.  There  is  established  in 
the  Executive  Office  of  the  President 
an  office  to  bo  known  as  the  Office 
for  Emergency  Management  which  shall 
be  under  the  direction  of  one  of  the 
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Adznlnl strati vo  Assistants  to  the 
Resident,  to  be  designated  by  the 
President. 

"Section  2.  The  Office  for  Emergency 
Hanagenent  shall: 

"(a)  Assist  the  President  in  the  clear- 
ance of  information  with  respect  to 
Pleasures  necessitated  by  the  threatened 
emergency; 

"(b)  Maintain  liaison  between  the  Pres- 
ident and  the  Council  of  National  De- 
fense and  its  Advisory  Commission,  and 
with  such  other  agencies,  public  or 
private,  as  the  President  may  direct, 
for  the  purpose  of  securing  maximum 
utilization  and  coordination  of  agencies 
and  facilities  in  meeting  the  threatened 
emergency; 

"(c)  Perform  such  additional  duties  as 
the  President  may  direct." 


That  part  of  the  Executive  Order  No.  8248  under  which 
said  Administrative  Order  was  promulgated  Is  as  follows 
(4  F.  R.  3864;  C.  F.  H.  1939  Supplement,  p.  217); 


"Dy  virtue  of  the  authority  vested  in  me 
by  the  Constitution  and  Statutes,  and  in 
order  to  effectuate  the  purposes  of  the 
Reorganization  Act  of  1939,  Public  No. 

19,  Seventy-Sixth  Congress,  approved 
April  3,  1939,  and  of  Reorganization  Plans 
Nos.  I and  II  submitted  to  the  Congress  by 
the  President  and  made  effective  as  of 
July  1,  1939,  by  Public  Resolution  No.  2, 
Seventy-Sixth  Congress,  approved  June  7, 
1939,  by  organizing  the  Executive  Office 
of  the  President  with  functions  and  duties 
so  prescribed  and  responsibilities  so 
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fixed  that  the  President  will  have 
adequate  machinery  for  the  admin  la- 
trative  management  of  the  Executive 
branch  of  the  Government,  it  is 
hereby  ordered  as  follows: 


I 

"There  shall  be  within  tlie  Executive 
Office  of  the  President  the  following 
principal  divisions,  namely:  (1)  The 
.Vhlte  House  Office,  (2)  the  Bureau  of 
the  Budget,  (3)  the  National  Resources 
Planning  Board,  (4)  tloe  Liaison  Office 
for  Personnel  Management,  (5)  the 
Office  of  Government  Reports,  and  (6) 
in  the  event  of  a national  emergency, 
or  threat  of  a national  emergency,  such 
office  management  as  the  President  sliall 
determine." 


In  1939  Congress  enacted  what  Is  known  as  the  Reorgan- 
ization Act  of  1939  (Public  Ho.  19,  Seventy-Sixth  Congress, 
approvod  April  3,  1939)  referred  to  by  the  President  as  his 
authority  for  Executive  Order  Ho.  0240.  Tliat  Act  (53  Stat. 
561)  authorized  the  President  to  make  certain  reorganizations 
of  governmental  agencies  in  order  to  "group,  coordinate  and 
consolidate  agencies  of  the  government  as  near  as  may  be  ac- 
cording to  major  purposes"  (Lection  1 (a)  (3)).  section  4 
of  the  Act  then  provides,  "whenever  the  President,  after 
investigation,  finds  that  (a)  the  transfer  of  the  whole  or 
any  part  of  any  agency  or  the  function  thereof,  to  the  Juris- 
diction and  control  of  ar.y  other  agency  * * * * * is  neces- 
sary to  accomplish  one  or  more  of  the  purposes  of  section  1 
(a),  ho  shall"  submit  a plan  of  such  transfer  to  Congress 
for  approval,  and  upon  such  approval  such  plan  bo canes 
effective. 

Wo  arc  unable  to  find  where  the  President  has  submitted 
for  congressional  approval  any  plan  of  reorganization,  such 
as  is  made  in  Executive  Order  No.  8240,  and  from  the  language. 
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"In  order  to  effectuate  the  purposes  of  the  Reorganization 
Act  of  1939"  there  used,  wo  conclude  that  no  such  plan  has 
beon  submitted,  but  that  the  President  merely  acted  by 
executive  order  to  form  a policy  regulating  his  own  office. 
Tlierefore,  v/e  are  unable  to  say  that  the  powers  vested  in 
the  President  in  10  U.3.C.A.  1361,  to  be  exercised  through 
the  Secretary  of  War,  have  been  transferred  to  the  Office 
of  Ikaergency  Management,  and  from  that  on  down  to  the  Office 
of  Defense  Transportation.  However,  under  the  view  we  take 
of  the  language  of  10  U.3.C.A.  1361,  wo  are  of  the  opinion 
that  no  such  transfer  is  necessary  in  order  for  the  Office 
of  Defense  Trans por tat ion  to  exorcise  the  power  vested  in 
the  President  under  said  Section  1361.  It  will  be  noted 
that  that  section  provides,  "the  President,  in  time  of  war, 
is  empowered,  through  the  Secretary  of  War,  to  * * ■*"  etc. 

The  direction  that  such  power  is  to  be  exorcised  through 
the  Secrotary  of  War,  we  think,  is  only  directory  and  not 
mandatory.  That  must  also  be  the  view  of  the  i resident, 
since  we  have  shown  that  such  power  is  being  exercised  tlirough 
another,  other  than  the  Secretary  of  War,  and  there  has  been 
no  plan  submitted  to  and  approved  by  Congress  transferring 
such  power  to  the  Office  of  Defense  Transportation.  Another 
factor  to  be  noted  is  that  the  Secretary  of  War  does  partici- 
pate in  the  exercise  of  the  power  through  a liaison  office. 

It  is  apparent,  therefore,  that  the  Eastman  Orders 
suspend  the  operation  of  such  state  laws  as  are  in  conflict 
with  their  provisions  for  the  duration  of  the  war.  It  is 
readily  apparent  from  an  examination  of  the  Orders  that 
certain  vehicles  operating  within  their  provisions  would 
violate  the  Missouri  statutes  first  above  quoted.  For  ex- 
ample, j;iany  common  carriers  in  this  state  are  known  to  use 
a tire  described  as  a "10x20"  which  in  the  Appendix  lias  a 
rated  load  carrying  capacity  of  4000  pounds.  The  ordinary 
traotor  and  semi-trailer  is  equipped  with  the  dual  wheels 
at  four  points  and  lias  a total  of  ten  tires  on  the  ground. 
Under  the  Eastman  Orders  a common  carrier  employing  such  a 
vehicle  must  Iiave  a gross  load  of  40,000  pounds  before  it 
nay  operate  on  the  highways  for  a haul  of  more  than  fifteen 
miles.  Such  a load  clearly  violates  the  Missouri  statute 
prohibiting  a gross  load  limit  of  more  than  38,000  pounds 
on  state  highways  outside  certain  municipal  areas. 
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CONCLUSION 


It  is  the  conclusion  of  this  depart,  ent  that  the 
Uis3ouri  statutes.  Section  0384  (b)  and  Section  0406,  are 
inoperative  in  so  far  as  they  directly  conflict  with  the 
Eastman  Orders  for  the  duration  of  the  war,  or,  until  the 
Eastman  Orders  are  terminated  by  the  proper  authorities. 

We  do  not  believe  that  provision  of  the  -.astuan  Orders  per- 
mitting a twenty  per  cent  over-load  in  excess  of  the  capa- 
city set  out  in  the  Appendix  is  mandatory  and,  therefore, 
it  does  not  suspend  state  laws  where  in  conflict. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 


ROBERT  L.  RYDER 
Assistant  Attorneys- General 

APPROVED: 


liSYTTciliHSilJr! 

Attorney-General 
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STATE  BUILDING  COMMISSION:  May  appropriate  monoj  Drem  funds 

on  hand  to  investigate  physical 
defects  in  buildings  and  to  esti- 
mate cost  of  repairs,  but  cannot 
expend  funds  to  determine  personal 
responsibility  for  defects. 

June  19,  1942 


Honorable  Forrest  C.  Donnell 
overnor  of  Idles  our  1 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor  Donnell* 

We  are  in  receipt  of  your  oral  communication  to 
this  department  wherein  you  request  an  opinion  upon  the 
following  question* 

"Would  expenditure  by  The  State  Build- 
ing Commission  of  said  sum  of  $5,000*00, 
or  so  much  thereof  as  may  be  necessary, 
of  the  funds  now  at  the  disposal  of  the 
said  The  State  Building  Commission,  for 
the  purpose  set  forth  in  the  first  of 
the  resolutions  adopted,  as  aforesaid, 
at  said  meeting  hold  on  JUne  17,  1942, 
be  legal?  l"he  purpose  referred  to  is: 

'for  the  purpose  of  obtaining  the  fol- 
• lowing  information*  (1)  the  cause  of 

the  conditions  now  existing  in  the  said 
cottages;  (2)  upon  wham  the  responsi- 
bility for  said  conditions  rests;  (3) 
the  ascertainment  of  what  is  necessary 
to  be  done  In  order  to  correct  the  de- 
fects, together  with  the  estimated  cost 
then:  d)  •" 

The  above  question  entails  the  examination  and 
interpretation  of  the  meaning  of  Section  44d,  Article  IV 
of  the  Conatitution  of  Missouri,  which  section  reads  as 
follows* 


"In  addition  to  the  exceptions  made  in 
Sections  44,  44a,  44b  and  44c,  the  Gen- 
eral Assembly  shall  have  pow  r to  con- 
tract or  to  authorize  the  contracting 
of  a debt  or  liability  on  behalf  of  the 
State  and  to  issue  bonds  or  other  evi- 
dences of  indebtedness  therefor,  not 
exceoding  in  the  aggregate  Ten  Million 
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Dollars  (v10,000, 000,00) , for  the  pur- 
pose  of  repairing,  remodeling  or  re- 
building, or  of  repairing,  remodeling 
and  rebuilding  State  buildings  and  prop- 
erties at  all  or  any  of  the  eleemosynary 
or  penal  institutions  of  this  State,  for 
building  additions  tuereto  a d additional 
buildings  where  necessary,  such  bonds  to 
bear  interest  at  a rate  not  exceeding 
five  per  centum  (6$)  per  annum,  payable 
semi-annually,  and  maturing  not  later 
than  thirty-five  (35)  years  from  their 
date.  Said  bonds  shall  be  issued  by  the 
State  hoard  of  Fund  Caromiss loners  in  such 
amounts,  from  time  to  time,  as  may  be  neces- 
sary to  carry  on  the  building  program  here- 
in provided  for.  The  proceeds  of  the  sale 
or  sal  s of  any  bonds  issued  hereunder, 
together  with  any  funds  granted  by  or  other- 
wise received  from  any  agency  of  the  Federal 
Government  in  aid  of  the  purposes  herein 
specified,  shall  be  paid  into  the  state 
treasury  and  be  credited  to  a fund  to  be 
designated  the  ’State  Building  Fund,’  and 
shall  thereupon  stand  appropriated  with- 
out legislative  action  for  said  purposes 
and  for  the  payment  of  all  expenses,  in- 
cidental thereto.  The  proceeds  of  the 
sale  of  the  Ten  Million  hollars  (£10,000,000) 
of  bonds  herein  authorized  shall  be  expended 
for  the  purpose  of  repairing,  remodeling  or 
rebuilding  any  oT~  the  public  bullet  Inga  of 
the  State  of  Missouri  devoted  to  eleemosynary 
and  penal  purposes,  and  for~buIXci.Tnt-  additions 
thereto,  and  additional  buildings  where  neces- 
sary. The  said  bonds  and  the  interest  there- 
on  shall  be  paid  out  of  the  Skfce  Building  Bond 
Interest  and  Sinking  Fund,  which  is  hereby 
created  and  which  funds  is  to  be  provided  by 
the  levy  and  collection  of  a direct  annual 
tax  upon  all  taxable  property  within  the 
State  and  from  the  levy  and  collection  of 
any  special  tax  or  taxes  which  may  be  au- 
thorized by  the  General  Assembly  and  by  it 
directed  to  be  applied  to  the  payment  of 
interest  and  maturing  principal  of  said 
bonds.  If  at  any  time  after  the  issuance 
of  any  of  the  said  bonds  it  shall  become 
apparent  to  the  State  Auditor  that  there 
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will  not  be  sufficient  monies  in  said 
State  Building  Bond  Interest  and  Sink- 
ing Fund  for  the  payment  of  the  prin- 
cipal and  inter  -st  maturing  and  accru- 
ing on  said  bonds  during  the  next  suc- 
ceeding calendar  year,  it  shall  be  the 
duty  of  the  State  Audi tor , annually, 
on  or  before  the  first  day  of  July,  to 
determine  the  rate  of  taxation  neces- 
sary to  be  levied  upon  all  taxable  prop- 
erty within  the  State  to  raise  the  amount 
of  money  needed  for  that  year  to  pay  the 
principal  and  interest  of  said  bonds 
maturing  and  accruing  In  the  next  succeed- 
ing year,  taking  into  consideration  avail- 
able funds,  delinquencies  and  costs  of 
collection.  And  the  Auditor  shall  annual- 
ly certify  the  rate  of  taxation  so  determin- 
ed, to  the  clerk  of  the  county  court  of 
each  county,  and  to  the  assessor  or  other 
officer  in  the  City  of  St.  Louis,  whose 
duty  it  shall  be  to  make  up  and  certify 
the  tax  books  wherein  are  extended  the 
ad  valorem  stato  taxes,  ^t  shall  be  the 
duty  of  said  clerks  and  the  said  assessor 
or  other  proper  officer  In  the  City  of 
St.  Louis  to  extend  upon  the  tax  books 
the  taxes  to  be  collected,  and  to  certi- 
fy the  same  to  the  collectors  of  the 
revenue  of  their  respective  counties  and 
of  the  City  of  3t.  Louis,  who  shall  col- 
lect such  taxes  at  the  same  time  and  in 
the  same  manner  and  by  the  same  means  as 
are  now  or  may  hereafter  be  provided  by 
law  for  the  collection  of  state  and  coun- 
ty taxes,  and  pay  the  same  into  the  state 
treasury.  All  funds  paid  into  the  State 
Building  Bond  Interest  and  B inking  Fund 
shall  be  and  stand  appropriated  without 
legislative  action  to  the  payment  of 
principal  and  Interest  of  the  said  bonds, 
there  to  remain  until  paid  out  In  discharge 
of  the  principal  of  said  bonds  and  the 
interest  accruing  thereon,  and  no  part  of 
said  fund  shall  be  used  for  any  other  pur- 
pose so  long  as  any  of  the  principal  of 
3aid  bonds  and  the  interest  thereon  shall 
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be  unpaid.  If  at  any  time  the  balance 
in  said  State  Building  Bond  Interest 
and  Sinking  Fund  should  be  insufficient 
to  pay  accruing  interest  or  maturing 
principal  of  said  bonds,  the  Board  of 
Fund  Commissioners  shall  direct  the 
State  Auditor  and  the  State  Treasure-' 
to  transfer  on  their  books  from  the 
State  Revenue  Fund  to  said  State  Build- 
ing Bond  Interest  and  Sinking  Fund  the 
sum  required  for  said  purposes,  or 
either  of  them,  and  such  sum  so  trans- 
ferred shall  be  reimbursed  to  the  State 
Revenue  Fund  whenever  there  may  be  a 
balance  in  the  said  State  Building  Bond 
Interest  and  Sinking  *'und  in  excess  of 
the  amount  which  may  then  be  needed  to 
meet  the  accruing  interest  and  maturing 
principal  of  the  said  bonds  during  one 
year  next  succeeding,  ‘fhose  Institutions 
of  the  State  |of  Missouri  to  which  any  of 
. the  proceeds  of  the  sale  of  said  bonds 
may  be  devoted  are  those  eleemosynary 
and  penal  institutions  whose  buildings 
are  In  need  of  repair  or  remodeling  or 
In  need  of  being  rebuilt  or  In  need  of 
additions  or  additional  buildings.  The  - 
General  Assembly  shall  enact  such  laws 
S3  may  be  necessary  to  carry  this  amend- 
ment Into  effect," 

From  a reading  of  the  amendment,  supra,  it  may  be 
pointed  out  that  the  wording  of  the  amendment  is  unambiguous 
and  has  a clear  and  definite  meaning,  in  that  it  provides  in 
part  that  a fund  of  money,  not  exceeding  in  the  aggregate 
ten  million  dollars,  is  to  be  used  "for  the  purpose  of  re- 
pairing, remodeling  or  rebuilding,  or  of  repairing,  remodel- 
ing and  rebuilding  State  buildings  and  properties  at  all  or 
any  of  the  eleemosynary  or  penal  institutions  of  this  State, 
for  building  additions  the  eto  and  additional  buildings  where 
necessary*”  Further,  the  section  provides  in  part  that  the 
"proceeds  of  the  sale  of  the  Ten  Million  dollars  (£10,000,000) 
of  bonds  herein  authorized  shall  be  expended  for  the  purpose 
of  repairing,  remodeling  or  rebuilding  any  of  the  public 
buildings  of  the  State  of  Missouri  devoted  to  eleemosynary 
and  penal  purposes,  and  for  building  additions  thereto,  and 
additional  buildings  where  necessary," 
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The  above  two  exeerpts  taken  from  Section  44d 
of  Article  IV  of  the  Constitution  of  Missouri,  are  the 
only  directions  given  to  the  Building  Commission  explain- 
ing and  defining  the  purposes  for  which  the  proceeds  of 
the  bonds  provided  for  are  to  be  expended,  and,  from  the 
reading  of  the  excerpts  set  forth,  supra,  we  find  that 
the  amendment  contemplates  buildings  that  are  In  exist- 
ence and  new  buildings.  We  wish  to  point  out  that  the 
Building  Commission  shall  have  the  authority  to  repair, 
remodel  and  rebuild  buildings  that  are  In  existence,  and 
also  may  build  additions  to  such  buildings.  Further,  if 
the  Commission  finds  that  it  is  necessary,  they  may  build 
ad  ltlonal  new  buildings. 

Now  turning  to  the  questions  propounded,  we 
think  it  advisable  to  study  and  define  the  meaning  and 
scope  of  the  words  set  forth  in  the  excerpts  of  Section 
44d,  supra,  in  order  that  we  may  arrive  at  the  dear  in- 
tent, meaning  and  purpose  of  said  amendment.  First,  we 
shall  3tudy  the  definition  and  scope  of  the  word  "repair- 
ing." In  the  case  of  Fuche  v.  City  of  Cedar  Rapids,  139 
N.  V.'.  903,  1.  c.  904,  158  A.  L.  R.  490,  the  court  said* 

"To  Repair’  presupposes  the  existence 
of  the  thing  to  be  repaired;  thus  we  say 
the  thing  needs  repairing;  the  thing  is 
out  of  repair,  and  so,  when  we  speak  of 
repairs,  we  assume  that  the  thing  to  be 
repaired  Is  in  existence,  and  the  word 
•repair1  contemplates  an  e is ting  struc- 
ture or  thing  which  has  become  imperfect 
by  reason  of  the  action  of  the  elements, 
or  otherwise;  and,  when  we  repair,  we 
restore  to  a sound  or  good  state,  after 
decay,  waste,  injury,  or  partial  destruc- 
tion, the  existing  structure  or  thing 
wl  ich  needs  to  be  restored  to  its  orig- 
inal condition,  or,  in  other  words,  we 
supply,  in  the  original  existing  struc- 
ture, that  which  is  lost  or  destroyed, 
and  thereby  restore  it  to  the  condition 
in  which  it  originally  existed,  as  near 
as  may  be." 

See  cases  cited  in  54  C.  J»,  p.  395,  par.  4,  note  68. 

Now  turning  to  the  next  terms  used  in  the  amend- 
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ment,  namely,  "remodeling  or  repairing,"  It  will  be  noted 
from  a reading  of  Section  44d,  supra,  that  these  words,  as 
used  In  this  section  are  synonymous  because  they  are  coupled 
with  the  word  "or,"  and  because  of  the  punctuation,  as  not^d, 
supra,  therefore.  In  defining  these  terms,  we  call  attention 
to  the  case  of  Beauchamp  v.  Consolidated  School  District, 

297  Mo.  64,  1.  c.  71,  wherein  the  court  said: 

» * The  remodeling  of  a building  is 
mor 3 than  repairing  it  or  making  minor 
changes  therein.  The  ordinary  signifi- 
cance of  the  ten  Imports  a change  in 
the  remodeled  building  practically 
equivalent  to  a new  one.  ******** 

Also,  In  the  case  of  Nixon  v.  Gammon,  191  Ky.  176,  229  S.  W. 

76,  1.  c.  77,  the  court  said: 

"*  * * The  word  ’repair'  does  not  in- 
clude the  word  ’rebuild, * and  the  courts 
have  never  so  held. 

"If  a house  be  destroyed  by  fire,  to 
restore  it  would  not  be  to  ’repair*  It, 
but  to  ’rebuild*  It,  and  this  is  true  even 
if  the  walls  or  some  part  thereof  be  stand- 
ing in  substantially  the  same  condition  in 
which  they  w re  be. ore  tho  fire.  * * * " 

Further,  as  heretofore  pointed  out.  Section  44d,  supra,  pro- 
vides for  the  building  of  additions  to  builL ings  that  are 
already  in  existence  and  for  additional  buildings  where  neces- 
sary. The  building  of  additions  contemplates  the  building  of 
a new  structure  to  be  attached  to  an  already  existing  build- 
ing, for  it  was  said  in  the  case  of  Mack  v.  Kyssell,  59  S.  W. 
(2d)  1049,  1.  c.  1061,  as  follows: 

"•The  word  "addition"  implies  physical 
contact}  something  added  to  another.  1 
C.  J.  1190.’  Jioyering  v.  Miller  (Mo. 

Sup.)  51  S.  W.  (2d)  65,  66.  The  ordi- 
nary meaning  of  the  term  ’addition  to 
a building*  is  some  structure  physical- 
ly attached  to  or  connected  with  the 
building  itself.  Webster's  New  Inter- 
national dictionary  defines  the  word 
'aadition*  when  used  in  reference  to  a 
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building  as:  *A  part  added  to  a build- 
ing, either  by  being  built  so  as  to 
form  one  architectural  whole  with  it, 
or  by  being  joined  with  it  in  some  way, 
as  by  a passage,  and  used  so  th^t  one 
is  a necessary  adjunct  or  appurtenance  of 
the  other,  or  so  that  both  constitute  in 
use  and  purpose  one  and  the  same  build- 
ing.* w************#**" 

The  words  "additional  buildings"  of  course  contemplate  the 
building  of  a complete  new  structure. 

Now  turning  to  a supplemental  question  as  to  the 
right  of  the  board  to  employ  architects  to  ascertain  costs  and 
prepare  blueprints,  specifications,  estimates,  etc.,  prepara- 
tory to  carrying  out  the  powers  and  directions  given  to  the 
Board,  through  the  wording,  supra,  we  wish  to  call  attention 
to  a cardinal  rule  of  statutory  construction  which  is  equal- 
ly applicable  in  construing  constitutional  amendments  giving 
a statutory  grant  of  power  or  right  which  carries  with  it, 
by  implication,  everything  necessary  to  carry  out  the  power 
or  right  and  make  it  effectual  and  complete,  however,  powers 
specifically  conferred  cannot  be  extended  by  implication. 
Huggins  v.  Mooresvllle  Consolidated  School  District,  278  S. 

■7.  769,  1.  c.  771;  59  C.  J.,  par.  675,  p.  972,  973,  and  cases 
cited  thereunder. 

In  the  early  case  of  Peterson  v.  Mayor,  etc.,  of 
New  York,  17  N.  Y.  Rep.  449,  1.  c.  453,  which  case  Involved 
a suit  to  recover  for  services  of  plaintiff  in  preparing  cer- 
tain plans  and  specifications  and  work  drawings  for  the  erec- 
tion of  a new  edifice  in  the  market  place  of  that  city,  the 
court  said: 

* * It  was  Incident  to  the  general  power 

to  build  a market,  to  determine  upon  the 
form,  dimensions  and  fashion  of  the  edi- 
fice; and  I suppose  no  public  body  or  pri- 
vate person  would  enter  upon  an  Important 
and  expansive  work  of  this  character  with- 
out having  plans,  drawings,  specifications 
and  estimates  laid  before  them.  I cannot 
doubt,  therefore,  but  that  it  was  entirely 
within  the  province  of  the  council  to  em- 
ploy a person  of  professional  skill  to 
perform  the  services  for  which  the  plain- 
tiff claims  compensation,  unless  restrained 
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by  so  e positive  provision  of  law.  * 

It  will  be  observed,  however,  that  in  the  above 
case  a more  skilled  person  was  employed  to  draw  plans  and 
make  specifications  for  work  that  is  contemplated  to  be 
done,  and  we  find  no  case  where  a court  has  Interpreted  a 
constitutional  provision  in  the  nature  of  Section  44d,  or 
any  statute  of  similar  purpose  and  intent,  which  gives  the 
Board  the  right,  by  implication,  to  employ  persons  to  go 
back  and  maka  extensive  investigation  with  the  endeavor  to 
lay  the  blame  on  certain  individuals  or  corporations  for 
some  violation  of  contract  or  act  of  corruption  which  may, 
or  may  not,  have  existed  at  the  time  such  structures  were 
built,  repaired  or  remodeled.  In  answer  to  the  question 
here  presented,  ther  fore,  it  is  our  view  that  Section  44d 
does  not  contemplate,  directly.  Indirectly  or  by  implica- 
tion, the  granting  of  any  such  powers  to  the  Building  Com- 
mission. Wo  are  further  of  the  view  that  if  the  Board 
should  attempt  to  expend  money  for  any  such  purpose,  they 
would  be  clearly  doing  so  without  any  authority  or  right. 

In  this  connection,  we  call  attention  to  the  case  of  State 
v.  Smith,  81  W*  (2d)  613,  whe:*e  this  identical  amendment 
was  up  for  review  by  the  court,  and  wherein  payment  was 
sought  for  items  classified  as  follows: 

* # a (1)  Furniture  and  fit  tin  s;  (2) 
food  service;  (3)  laundry;  (4)  clinical; 
and  (5)  industrial.  The  following  units 
are  typical  of  the  several  classifications 
mentioned,  and  will  serve  the  purposes  of 
t-  is  opinion  without  enumerating  them  all 
at  length:  (1)  Tubular  steel  chairs, 
bedside  tables,  wheel  chairs,  hospital 
chart  files;  (2)  knives,  forks,  and  spoons; 

(3)  electric  irons,  canvas  baskets;  (4) 
colonic  Irrigation  outfit;  (5)  forge, 
hand  drill.” 

”•»***  It  is  elementary  that  the  stetute 
could  not  authorise  an  expenditure  out  of 
the  proceeds  of  the  bond  issue  not  sanc- 
tioned by  the  constitutional  amendment  it- 
self. In  other  words,  the  purposes  for 
which  the  statute  dir  cts  expenditures  can 
be  no  broader  than  the  restrictions  placed 
thereon  by  the  constitutional  amendment. 

"*  * * 'But  can  It  be  said  to  be  doubtful 
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as  to  whether  equipment  of  the  character 
hereinbefore  described  comes  within  the 
purposes  of  a bond  issue  to  'repair, 
remodel  or  rebuild  public  buildings  de- 
voted to  eleemosynary  and  penal  purposes, 
and  for  building  additions  thereto,  and 
additional  buildings  where  necessary? * 


COHCLUS'f  ON 

It  is  the  opinion  of  this  department  that  the 
committee  appointed,  as  was  provided  for  In  the  resolution 
datod  June  i7,  1942,  shall  have  the  right  to  obtain  infor- 
mation as  to  the  cause  of  the  physical  conditions  now  exist- 
ing in  said  cottages.  If,  in  ascertaining  the  facts  that 
have  caused  the  conditions  now  existing  in  said  cottages, 
it  is  revealed  that  the  conditions  are  the  result  of  faulty 
material,  bad  workmanship,  or  poor  construction,  it  may  fol- 
low that  ti  e responsibility  for  said  condition  may  be  de- 
termined, and  the  Commission  would  have  the  power  to  pay 
for  such  information.  It  would  be  the  duty  of  the  persons 
making  the  investigation  in  consideration  for  said  payment 
to  state  its  findings,  however,  the  Commission  is  not 
vested  with  any  authority  or  power,  under  said  resolution, 
to  expend  monies  from  said  building  fund  to  secure  evidence 
not  necessarily  connected  with  determining  the  condition  of 
the  cottages. 

The  Commission  shall  have  the  right  to  ascertain 
what  is  necessary  to  be  done  in  order  to  cor.-ect  the  de- 
fects, if  any,  that  exist  in  the  cottages,  and,  also,  may 
perfect  plans  and  estimates  preparatory  to  remedying  such 
dejects,  if  any. 

Respectfully  submitted. 


A PR0V1D: 


B.  RICHARDS  CRT:T:CH 

Assistant  Attorney  General 


GAYLORD  WILKINS 

u X . c . . I 

Attorney  General 
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GOVilRKOR  - Writs  directing  election  to  fill  vacancies 
in  the  House  of  Representative  caused  by 
resignation  of  a Representative  from  St. 
Louis  City,  Missouri,  should  be  directed 
to  the  Board  of  Election  Conmis signers  of 

the  City  of  St.  Louis,  Missouri. 

July  9,  1942 


1' 

honorable  i’orrest  0.  Lonnell 
Governor  of  Missouri 
Jefferson  City,  kissouri 


Lear  Governor  Connell: 


FILED 


The  Attorney  Senerel  acknowledges  receipt  of 
your  letter  of  July  S>,  1942,  wherein  you  request  ar. 
opinion  on  the  procedure  to  be  followed  in  filling 
certain  vacancies  in  the  ^ixty-first  'General  Assembly 
due  to  the  resignation  of  a Representative  of  the  city 
of  Lt.  Louis,  *»tisao:ri. 


Your  letter  is  as  follows : 


"The  resignation  of  honorable  J. 

Glennon  hoKenna,  as  a member  of  the 
House  of  Representatives  of  the  Jixty- 
first  Ceiier&l  assembly  of  th-  Late  ox 
Missouri  from  the  fifth  representative 
district,  Baint  Louis  City,  hisaouri, 
has  been  received  by  me,  and  a vacancy 
exists  in  the  membership  from  which  he 
did  by  sal',  resignation  resi.;n. 

".-.action  12859  of  the  i-evised  Ltatutea 
of  hiseouri  of  1939,  in  reference  to  a 
vacancy  in  either  house  of  the  general 
assembly,  provides  in  part  as  follows: 

"whenever  the  governor  sl;all  receive 
any  resignation  * * * he  shall,  without 
olay,  issue  a writ  of  election  to  sup- 
ply such  vacancy.' 

"Your  opinion,  as  soon  as  possible  is 
respectfully  requested  on  the  following 
question: 
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"To  whom  should  the  writ  of  elec- 
tion be  Issued  to  supply  the  vacancy 
from  the  fifth  representative  dis- 
trict, Saint  Louis  City,  Missouri?  " 


Sections  12859  and  12060  R,  3,  Missouri , 1939,  Lave 
never  received  any  judicial  construction  by  any  of  our 
courts.  They  appear  to  be  statutes  dealing  only  with 
a particular  object  relating  to  the  vacancies  in  the 
House  of  Representatives  j^uid  the  Senate. 

Article  24  of  Chapter  76  of  the  Revised  Statutes 
of  Missouri,  1939,  pertaining  to  permanent  registration 
and  elections  in  cities  of  600,000  or  more,  provides 
the  manner  in  which  the  writs  of  election  shall  be  served. 
Under  section  12197  R.  S.  Missouri,  1939,  the  board  of 
election  Commissioners  is  created  in  all  cities  of 
600,000  population.  In  view  of  the  fact  that  this  partic- 
ular section  is  voluminous  and  contains  matters  which  are 
not  pertinent  to  the  question,  I will  merely  cite,  and 
quote,  that  part  of  such  section  which  pertains  to  the 
matter  about  which  you  inquiro.  The  following  will  be 
found  in  the  aforesaid  Section. 


"The  board  shall  maintain  an  office, 
which  shall  always  be  kept  open  dur- 
ing business  hours  of  every  day,  Sun- 
days and  legal  holidays  (other  than 
election  days)  excepted.  Upon  the 
appointment  of  the  commissioners, 
the  preceding  board  or  other  custo- 
dians of  the  property  of  such  board 
shall  turn  over  to  such  commissioners 
all  registry  books,  poll  books,  tally 
sheets  and  ballot  boxes,  heretofore 
used,  and  all  other  books,  forms, 
blanks,  stationery  and  property  of 
every  description  in  ar.y  way  relat- 
ing to  registration  or  election,  or 
the  holding  of  elections,  within  said 
city.  ******  * * * " 
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Section  12283  h,  8.  Missouri,  1939,  refers  to  the 
powers  of  the  boar*  of  Election  Coramiaaiorers  in  cities 
of  600,000  or  more  and  provides  as  follows: 


"The  board  snail  make  all  necessary 
rules  and  regulations,  not  inconsis- 
tent with  this  article,  with  reference 
to  the  registration  of  voters  feu-id  the 
conduct  of  elections;  and  s)j*1^  have 
charge  of  and  make  provisions  for  all 
eledtiona  to  be  h®ld  in  such  city  or 
any  part  thereof," 

In  otlnsr  words,  it  will  be  seen  that  upon  the 
appointment  of  the  b ard  of  election  Commissioner , or 
upon  a new  board  being  appointed,  that  all  of  the  proper- 
ty held  by  such  former  board  sliall  be  turned  over  to 
the  incoming  board  of  Commies loners, 

lurther,  it  will  be  seen  by  faction  12233,  cited 
above,  that  the  noard  of  Commissioners  shall  make  all 
the  necessary  rules  and  regulations  and  and  control  the 
conduct  of  all  elections  in  such  cities,  or  parts  there- 
of, This  Article  24,  cited  above,  is  a special  pro- 
vision pertainin'*  to  cities  of  600,000  or  more,  and 
there  is  only  one  city  of  that  size  in  the  State  of 
Missouri,  ard  that  is  the  city  of  St.  Louis,  it  was 
apparently  the  intention  of  the  legislature  in  passing 
such  Article,  that  the  hoard  of  election  Commissioners 
of  the  city  of  St,  Louis  should  have  complete  control 
of  the  elections  in  s ich  city.  Article  24  of  Chapter 
76,  R.  S.  'iissouri,  1939,  wnich  deals  with  the  regis- 
tration and  holding  of  elections  in  cities  of  600,000 
or  more  inhabitants  was  passed  by  the  legislature  in 
1937,  The  Sections  referred  to,  heretofore.  Sections 
12859  and  12860  have  been  live  statutes  in  our  State 
for  many  years.  It  is  apparent  that  >ection  12859  ana 
Section  12860,  supra,  conflict  with  the  provisions  of 
Article  24,  of  chapter  76,  and  vre  think  that  the  rule 
as  given  ir  the  decision  of  Young  v.  ureene  County, 

119  S.  1 . (2d)  369,  is  applicable  to  the  effect  that 
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when  two  statutes  deal  with  the  same  subject  matter  and 
are  inconsistent  with  each  other  the  later  act  will  be 
regarded  as  a substitute  for  the  earlier  one,  and  will 
operate  as  a repeal  thereof,  although  it  contains  no 
express  repeal  clause.  We  deem  the  two  statutes  wholly 
inconsistent  with  each  other,  as  far  as  holding  an 
election  to  fill  vacancies  in  the  office  of  a Representa- 
tive of  St.  Louis  City  in  the  Sixty-first  General  Assembly. 

This  office  on  October  29,  1941,  rendered  an  opinion 
addressed  to  you  that  in  the  case  of  a vacancy  in  the 
House  of  Representatives  from  Jackson  County  the  writ, 
or  writs,  of  election  should  be  issued  to  the  Board  of 
Election  Commissioners  of  Kansas  City,  and,  although 
different  statutes  govern  in  Jackson  County  and  the 
city  of  St.  Louis,  these  Sections  in  force  and  eifect 
are  practically  the  same. 


CohCLCSlOi 


Therefore,  it  is  the  opinion  bf  this  Department 
that  the  writ  of  election  to  fill  a vacancy  in  the  House 
of  Representatives,  caused  by  the  resignation  of  honorable 
Glennon  McKenna,  a member  of  the  House  of  Representatives 
from  the  Fifth  Representative  District  of  St.  Louie,  Mis- 
souri, should  be  issued  to  the  board  of  ^lection  Com- 
missioners at  St.  Louis,  Missouri. 


Respectfully  submitted 

JOHK  3.  PHILLIPS 
Assistant  Attorney  General 


APPROVED: 


VAI.'E  C.  'aiiUl  LO 

Acting  Attorney  General 
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ELECTIONS:  In  re  terms  of  senators  elected  to  fill 
vacancies  caused  by  resignation  of  State 
Senators . 


July  10,  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

This  is  in  reply  to  yours  of  the  8th,  wherein  you 
submitted  two  questions  to  this  department,  as  follows: 

,r(a)  What  will  be  the  term  of 
office  of  the  person  who  shall  be 
elected  on  Tuesday,  August  4,  194$, 
to  supply  the  above  mentioned  vacancy 
in  the  membership  in  the  First  Sena- 
torial District  of  the  State  of 
Missouri? 

11  (b)  What  will  be  the  term  of  office 
of  the  person  who  shall  be  elected  on 
Tuesday,  August  4,  1942,  to  supply  the 
above  mentioned  vacancy  in  the  member- 
ship in  the  Twenty-sixth  Senatorial 
District  of  the  State  of  Missouri?" 

Under  Section  5 of  Article  IV  of  the  Constitution  of 
Missouri,  Senators  are  elected  for  a period  of  four  years. 
This  section  also  provides  that  the  State  be  divided  into 
convenient  senatorial  districts. 

Section  10  of  said  Article  IV,  provides  as  follows : 

"The  first  election  of  Senators  and 
Representatives,  under  this  Constitu- 
tion, shall  be  held  at  the  general 
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election**^  the  year  one  thousand 
eight  hundred  and  seventy-six,  when 
the  whole  number  of  Representatives, 
and  the  Senators  from  the  districts 
having  odd  numbers,  who  shall  compose 
the  first  class,  shall  be  chosen;  and 
in  one  thousand  eight  hundred  and 
seventy-eight,  the  Senators  from  the 
districts  having  even  numbers,  who 
shall  compose  the  second  class,  and 
so  on  at  each  succeeding  general 
election,  half  the  Senators  provided 
for  by  this  Constitution  shall  be 
chosen." 

By  th^s  section  the  odd  numbered  senatorial  districts 
will  elect  Senators  at  the  General  Election  in  1944.  Also 
by  this  section  the  even  numbered  senatorial  districts  will 
elect  senators  in  1942. 

As  you  state  in  your  letter,  writs  of  election  have 
been  issued  by  you  to  two  senatorial  districts,  numbered  1 
and  26.  These  writs  were  issued  under  the  provisions  of 
Section  14  of  Article  IV  of  the  Constitution,  which  is  as 
follows : 


“Writs  of  election  to  fill  such  vacan- 
cies as  may  occur  in  either  house  of 
the  General  Assembly  shall  be  issued 
by  the  Governor." 

We  think  the  answer  to  your  inquiry  will  depend  upon 
the  meaning  of  the  word  'vacancies"  in  said  Section  14.  In 
other  words,  does  it  mean  a vacancy  in  the  office  or  a vacan- 
cy in  the  term.  Our  Supreme  Court,  in  State  ex  Inf.  Hadley 
v.  Corcoran,  103  S.  W.  1044,  1049,  206  Mo.  1,  held  that  the 
word  "vacancy"  at  common  law  means  a vacancy  in  office  and 
not  in  the  term.  But  it  also  held  in  this  case  that  the  word 
"vacancy"  when  used  in  written  Constitutions  with  reference 
to  a public  office  sometimes  signifies  an  unexpired  term. 
Words  and  Phrases,  Permanent  Edition,  Vol.  43,  page  610. 
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Reviewing  the  Corcoran  case,  supra,  the  court,  at  1.  c. 

19  of  Missouri  Reports,  quoted  from  an  Oregon  case  as  follows: 

"'In  this  country,  where  written  consti- 
tutions prevail,  the  great  majority  of 
public  officers  are  elective,  having  a 
fixed  term,  for  a prescribed  number  of 
years,  with  varying  provisions  as  to 
filling  vacancies.  The  term  of  an 
office  is  said  to  be  a fixed  period 
prescribed  for  holding  the  office  (People 
ex  rel.  v.  Brundage,  78  N.  Y.  407)  and  is 
the  estate  or  interest  which  the  incum- 
bent has  in  it.  (a  Bla.  Com.  144.)  When 
a vacancy  happens  by  death,  resignation, 
or  removal,  the  term  is  gone,  and  the 
office  reverts,  as  at  common  law,  not  to 
the  king,  but  to  the  people,  to  be  again 
filled,  upon  like  conditions,  for  the 
full  term  prescribed,  unless  by  express 
provision  or  manifest  intent  the  Constitu- 
tion has  limited  or  restricted  the  term 
of  the  new  incumbent.  Whether,  therefore, 
the  vacancy  is  in  the  office  as  at  common 
law,  and  reverts  to  the  people  to  fill 
for  the  full  term  prescribed;  or,  so  to 
speak,  the  vacancy  is  in  the  term,  and 
limited  to  filling  for  the  unexpired  por- 
tion thereof,  is  made  to  depend  upon  the 
intent  of  the  framers  as  expressed  in  the 
Constitution.  But  when  the  Constitution 
fixes  a definite  term  of  office,  as  for 
six  years,  without  any  limitation  or  refer- 
ence whatever  to  unexpired  terms,  when  a 
vacancy  occurs,  the  common  law  acceptation, 
meaning  a vacancy  in  office,  must  be  re- 
ceived and  applied  in  the  construction, 
and,  when  filled,  the  incumbent  is  vested 
with  a full  term  of  six  years.'" 

The  principles  announced  in  the  Oregon  case  were  followed  by 

the  court  in  the  Corcoran  case,  supra,  as  quoted  above.  Apply- 
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ing  the  principles  announced  in  this  case  and  referring  to 
the  aforesaid  Constitutional  provisions,  it  will  be  seen 
that  the  framers  of  the  Constitution  have  fixed  a four  year 
term  for  State  Senators  and  they  fixed  the  time  when  this 
term  begins  and  when  it  ends.  He  think  that  by  doing  so  the 
vacancy  referred  to  in  said  Section  14  is  a vacancy  in  the 
term  and  not  in  the  office. 

In  the  case  of  State  ex  rel.  Brown  v.  Spitz,  127  Mo.  248, 
at  1.  c.  252,  the  court  said: 

"The  distinction  to  be  found  in  the 
multitude  of  cases  to  be  found  on  the 
question  of  filling  vacancies  seems 
to  be  this:  Those  cases  which  hold 
that  one  elected  to  fill  an  office 
which  has  become  vacant  takes  for  a 
full  term  are  based  either  upon  con- 
stitutional or  statutory  provisions 
which  provide  only  for  the  length  or 
duration  which  the  incumbent  may  hold 
the  office,  whereas  in  every  instance, 
so  far  as  our  research  goes,  in  which 
the  constitution  or  statute  definitely 
and  certainly  prescribes  not  only  the 
duration  of  the  term  but  a fixed  time 
for  its  beginning  and  ending,  the 
holding  has  been  that  the  incumbent's 
right  to  the  office,  whether  he  was 
elected  to  serve  the  whole  term  or  to 
fill  a vacancy  therein,  terminates 
with  the  fixed  time  prescribed  for 
the  ending  of  said  term.*  *****" 

Applying  the  foregoing  rule  here  the  term  of  the  person  who 
is  elected  at  the  special  election  by  virtue  of  the  writ  of 
election  would  end  at  the  time  fixed  by  the  Constitution  for 
the  expiration  of  same. 

In  the  case  of  State  ex  rel.  McHenry  v.  Jenkins,  43  Mo. 
261,  an  election  to  fill  a vacancy  at  a time  other  than  that 
prescribed  by  statute  was  considered.  At  1.  c.  265,  the  court, 
in  speaking  of  the  validity  of  such  an  election,  said: 
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"In  relation  to  relator's  second 
claim,  that  the  omission  to  hold  an 
election  in  1866  can  be  supplied  by 
one  in  1868,  we  can  only  say  that 
it  is  a valid  one  if  the  law  provides 
for  any  such  election.  But  he  has 
failed  to  show  us  any  such  provision, 
and  it  would  be  difficult  to  give 
legal  validity  to  a volunteer  election. 

No  election  can  be  had  unless  provided 
for  by  law.  As  the  law  makes  no  pro- 
vision for  theelection  of  clerks  in 
1868,  such  election  is  wholly  void  and 
of  no  effect.  This  position  has  never 
been  questioned.  ***********" 

Our  Constitution  makes  provision  for  the  eleation  of 
senators  in  certain  years.  It  makes  no  provision  for  the 
election  of  such  senators  in  any  other  years,  except  in 
case  of  a vacancy.  Following  the  principle  announced  in 
the  Jenkins  case,  supra,  an  election,  except  a ppecial 
election,  of  a senator  in  any  year  other  than  the  year  pre- 
scribed by  said  Article  IV,  Section  10  of  the  Constitution, 
would  be  void  and  of  no  effect. 

Our  attention  has  been  called  to  State  ex  rel.  Asotsky 
Hicks,  346  Mo.  640,  and  especially  to  the  provisions  of  Laws 
of  Missouri  of  l873>  page  43,  Section  1,  which  is  as  follows 

"1.  In  all  cases  of  vacancy  in  any 
office,  the  length  of  the  term  of 
which  is  over  two  years,  the  vacancy 
shall  be  filled  by  the  election  of 
some  person  to  the  office  at  the 
first  general  election  after  such 
office  becomes  vacant.' 

The  court,  in  the  Asotsky  case,  held  that  that  section  was 
still  in  full  force  and  effect  even  though  it  had  not  been 
carried  down  by  the  revisors.  However,  we  do  not  think  this 
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section  is  applicable  here,  because  it  is  in  conflict  with 
the  special  election  section  of  the  Constitution  providing 
for  special  elections  to  fill  vacancies  in  the  office  of 
State  Senators;  and  also  because  it  is  in  conflict  with  the 
provisions  of  Section  10  of  said  Article  IV  of  the  Constitu- 
tion, which  fixes  the  time  for  election  of  senators.  In 
support  of  this  statement,  in  the  case  of  Gilkeson  v.  Mo. 

Pac.  Ry.  Co.,  121  S.  W.  138,  222  Mo.  173>  the  court,  in  effect, 
held  that  the  construction  of  a statute  which  brings  it  in 
conflict  with  the  Constitution  will  nullify  it  as  effectually 
as  if  it  had  in  the  first  instance  been  enacted  in  conflict 
therewith . 


CONCLUSION 


Following  the  principles  hereinbefore  announced,  it  is 
the  opinion  of  this  department  that  the  vacancy  in  the  office 
of  State  Senator  in  the  two  districts  referred  to  in  your 
request  are  vacancies  in  the  term.  That  being  the  case  the 
vacancy  which  will  be  filled  by  the  special  election  in  Sena- 
torial District  No.  1 is  for  the  term  ending  in  19^-,  and  the 
vacancy  which  will  be  filled  by  the  special  election  in  Sena- 
torial District  No.  26  is  for  the  term  ending  in  19^2. 


Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney -General 

APPROVED: 


VANE  C.  THURLO 
(Acting)  Attorney-General 
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NAVAL  .ILITI.'h  Interpretation  of  Section  15093,  H.  o.  10 

1939.  Method  of  electing  coriander,  or 
captain  commanding  naval  -militia. 

July  17,  1942 


r'1 

Hon.  Forrest  C.  Donnell 
Governor  of  -lssouri 
State  Capitol  Building 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

• This  is  to  acknowledge  receipt  of  your  letter 

of  July  14,  in  which  you  request  the  opinion  of  this  de- 
partment. Your  letter  reads  in  part  as  follows: 

"There  has  arisen  in  t^Is  office 
the  question  of  what  ie  the  manner 
in  which  an  election  of  the  command- 
er, or  captain  commanding  the  naval 
militia,  shall  he  held.  I am  not 
certain  whether  the  elections  men- 
tioned in  the  concluding  sentence 
of  l ection  15093  Revised  Statutes 
* of  Missouri  of  1939  include  the 
election  of  the  commander,  or  captain 
con  randing  the  naval  militia,  or  only 
the  elections  of  commissioned  officers 
of  divisions.  I respectfully  ask  of 
you  your  opinion  upon  the  following 
questions:  * * * 

In  the  remainder  of  your  letter  of  request  you  have  s b- 
mitted  four ' questions . ' e shall  answer  your  questions 

in  the  order  submitted. 

Since  your  questions  pertain  particularly  to  the 
construction  of  Section  15093,  R.  £.  Missouri  1939,  we 
quote  same  in  its  entirety: 

"The  commander,  or  captain  commanding 
the  naval  militia,  shall  be  elected 
by  the  line  officers.  The  executive 
officers,  navigating  and  ordnance 
officers,  the  signal  officers  and 
staff  officers  shall  not  be  entitled 
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to  a vote  at  such  elections.  Com- 
missioned officers  of  divisions 
shall  be  elected  by  the  members  of 
each  division  or  appointed  by  the 
commander-in-chief  upon  the 
recommendation  of  the  commanding 
officer.  Such  elections  shall  be 
held  in  the  manner  prescribed  by 
* the  lew  for  the  election  of  co.ranis 
e toned  officers  of  infantry*1' 


n question  1.  Do  the  elections 
mentioned  in  the  concluding  sentence 
of  Section  15093  Revised  Statutes 
of  Missouri  of  1939  include  the 
election  of  the  commander,  or  captain 
co  manding  the  naval  militia 

From  a reading  of  the  quoted  statute,  we  are  of 
the  opinion  that  the  words  "such  elections"  used  in  the 
concluding  sentence  of  -ection  15093,  refer  to  all  of 
the  elections  mentioned  in  said  section  and  not  to  any 
particular  election  ef erred  to  therein,  it  will  be  noted 
that  the  same  words  "such  elections  are  used  in  the 
sixth  line  of  said  section  in  providing  that  the  executive 
officers,  navagating  and  ordnance  officers,  the  signs  1 
officers  and  staff  officers  shall  not  be  entitled  to  vote 
at  the  election  of  the  comment er  or  captain  commanding 
the  naval  militia,  and  the  term  "such  elections"  must 
refer  to  the  election  of  the  conmander  or  captain  command- 
ing the  naval  mllltiH  for  the  reason  that  from  its  con- 
text it  la  the  only  election  to  which  the  words  could 
possibly  aonly. 

"'iuestion  2.  If  the  elections  men- 
tioned in  the  concluding  sentence  of 
Section  15093  Revised  Statutes  of 
Missouri  of  1939  include  the  election 
of  the  commander,  or  captain  command- 
ing the  naval  militia,  is  it  necessary 
that  the  election  cf  the  commander,  or 
captain  commanding  the  naval  militia 
.occur  In  e meeting? 
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Since  ire  have  answered  your  first  question  in 
the  affirmative,  you  then  desire  to  have  our  opinion  as 
to  how  the  election  of  the  commander  or  captain  co;mnand- 
ing  the  naval  militia  shall  be  held*  whether  at  a meeting 
or  by  seme  other  method.  e are  of  the  opinion  that  the 
election  of  the  commander  or  captain  companding  a naval 
militia  ahall  be  held  in  a meeting,  for  the  reasons  here- 
inafter stated. 

"•Question  III.  If  the  elections  men- 
tioned in  the  conluding  sentence  of 
lection  15093  Kevised  Ltatuter  of 
! issouri  of  1939  include  the  election 
of  the  commander,  or  captain  commanding 
the  naval  militia,  but  It  is  not 
necessary  that  the  election  of  the 
commander,  or  captain  commanding  the 
naval  militia  occur  in  a meeting,  can 
: aid  election  be  held  by  mail?” 

Since  v/e  have  ra  Id  that  the  election  of  the 
commander  or  captain  commanding  the  naval  militia  must  be 
held  in  a meeting , said  election  necersarily  could  not  be 
held  by  mail. 

" question  IV.  If  the  elections  men- 
tioned In  the  concluding-  sentence  of 
Section  15053  Revised  Statutee  of 
Missouri  of  1939  do  not  include  the 
election  of  the  commp  der,  or  captain 
commanding  the  naval  militia,  what  is 
the  manner  in  which  is  held  an  election 
of  the  commander,  or  captain  cojimanding 
the  naval  militia?” 

Since  it  I 8 our  opinion  that  the  election  of  the 
commander,  or  captain  of  the  naval  militia  is  ovemed  by 
the  concluding  sentence  of  Section  15093,  the  election 
should  be  held  in  the  manner  prescribed  by  Section  15027, 
K*  5,  >"!o.  1939,  in  the  same  manner  prescribed  for  the 
election  of  commissioned  officers  of  the  Missouri  National 
Guard.  There  Is  no  reason  to  assume  that  the  Legislature, 
in  using  the  words  'such  elections"  in  the  '-oncluding 
sentence  of  said  section,  referred  only  to  the  election 
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of  co"1.'  is slonrd.  officers  o^  divisions  and  rot  to  the  elec- 
tion of  the  commanding  officer.  If  such  term  referred 
only  to  commissioned  officers,  the  Legislature  has,  there- 
by, provided  for  no  method  of  electing  the  commander  or 
captain  commanding  the  navsl  militia* 

The  method  for  the  election  of  officers  of  the 
national  guard,  under  Section  15027,  provides  for  a meeting, 
designates  who  is  to  preside  at  such  meeting,  and  requires 
that  a majority  of  those  entitled  to  vote  at  such  election 
shall  constitute  a quorum,  and  that  a majority  of  the  votes 
cast  shall  be  necessary  to  elect.  Said  section  also  pro- 
vides for  separate  ballots  and  rets  up  the  necessary 
machinery  for  such  election.  Election  by  mail  is  thereby 
precluded. 

CONCLUSION 


It  is,  therefore,  our  opinion  that  the  method  for 
electing  the  commander  or  caotain  commanding  the  naval 
militia  is  as  provided  in  Section  15027,  H.  S.  Missouri, 
1939. 

Respectfully  submitted. 


COVfcLL  P.  HEWITT 

Assistant  Attorney  General 

APPROVED* 


VANE  C.  THT’LO 

(Acting)  Attorney  General 
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Common  Law  powers  ox"*  statutory  officers. 


August  13,  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

This  is  in  response  to  yo  i.r 


"has  the  Supervisor  of  Liquor  Control  any 
common  law  powers  to  Impose  requirements 
for  qualification  for  an  applicant  fora 
liquor  license,  in  addition  to  those  pro- 
scribed by  statute?” 


At  thO'OUtset,  in  oruer  to  determine  the  extent  of  the 
Supervisor's  authority,  it  is  necessary  *•?  consider  the  nature 
of  his  office  and  the  manner  oj.  -’oution. 


Tire  legislature  of  this  Ltate  has  authority  to  create  the 
office  of  Supervisor  of  Liquor  control.  The  general  rule  is 
statou  as  follows  in  46  Corpus  Juris,  p.  933,  action  29: 

"Subject  to  limitations  and  restrictions 
imposed  by  constitutional  provisions, 
the  power  to  create  an  office  is  vested 
in  the  legislative  department  of  the 
government,  * 

In  r tate  ex  rel.w2> riley,  263  £•  1*  825,  1.  c.  826,  827  (1) 
504  I.lo.  549,  the  court  said: 

"It  is  well  settled  that  only  the  Legislature 
has  the  power  to  create  a public  office  (other 
than  a constitutional  office)  as  an  instrumen- 
tality of  government,  and  this  power  it  cannot 
delegate.  Ltate  v.  butler,  105  i.e,  91,  73  Atl. 

560,  24  L.  K.  A.  (77.2.)  744,  13  Ann.Cas.  note, 

480.* 


Pursuant  to  that  authority,  the  legislature  created  the 
office  of  Supervisor,  in  what  is  now  2ection  4875, ’It.  S.  Missouri, 
1939,  Further,  the  Legislature  prescribed  the c xtent  of t he  Super- 
visor's p OY*er  In  passing  upon  the  qualifications  of  an  applicant 
for  a license  to  sell  Intoxicating  liquor,  in  Lection  4906,  R. 

S.  Missouri,  1939.  The  question  here  is:  Does  the  Supervisor 
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of  Liquor  Control  have  caramon  law  authority  to  impose  upon  an 
applicant  for  a liquor  licence,  requirements  in addition  to  those 
set  out  in  said  Section  4900.  This  section  is  as  follows: 


"No  person  shall  be  granted  a license  here- 
under unless  such  person  is  of  good  moral 
character  and  a qualified  legal  voter  and 
a taxpaying  citizen  of  the  county,  town, 
city  or  village,  nor  shall  any  corporation, 
be  granted  a license  hereunder  unless  the 
managing  officer  of  such  corporation  is  of 
good  moral  character  and  a qualified  legal 
voter  and  taxpaying  citizen  of  the  county, 
town,  city  or  village;  and  no  person  shall 
be  granted  a license  or  permit  hereunder 
whose  license  as  such  dealer  has  been  re- 
voked, ox*  who  has  been  convicted,  since 
tlxe  ratification  of  the  twenty-first  amend- 
ment to  the  Constitution  of  the  United 
States,  of  a violation  of  the  provisions  of 
any  law  applicable  to  the  manufacture  or 
sale  of  intoxicating  liquor,  or  who  em- 
ploys in  his  business  as  such  dealer,  any 
person  whose  license  has  been  revoked  or  who 
has  been  convicted  of  violating  such  law 
since  the  date  aforesaid:  Provided,  that 
nothing  in  this  section  contained  shdl  pre- 
vent the  issuance  of  licenses  to  nonresi- 
dents of  Missouri  or  foreign  corporations 
for  the  privilege  of  selling  to  duly  licensed 
wholesalers  and  soliciting  orders  for  t he 
sale  of  Intoxicating  liquors,  to,  by  or 
through  a duly  licensed  wholesaler,  within 
this  state," 


The  General  Assembly  by  Lection  645  R,  5,  Mo*  1959,  has  pro- 
vided for  the  application  of  the  common  law  in  this  State  in  the 
following  language: 


"The  common  law  of  England  and  all  statutes 
and  acts  of  parliament  made  prior  to  the 
fourth  year  of  the  reign  of  James  the  First 
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and  which  arc  of  a general  nature,  not 
local  to  that  kingdon,  which  cacsr.on  law 
and  s t state 3 arc  not  repugnant  to  or 
Inconsistent  with  tho  Constitution  of 
the  United  States,  the^onstitution  of 
this  state,  or  the  s tatutc  laws  in  force 
for  t ho  time  being,  shall  be  the  rule 
of  action  and  decision  in  this  state, 
any  custom  -r  U3agc  to  the  contrary  not- 
withstanding, but  no  act  of  the  general 
assembly  or  lav/  of  this  state  shell  be 
iield  to  be  invalid,  or  limited  in  its 
scope  or  effect  by  tbs  courts  of  this 
state,  for  the  reason  that  the  same  may- 
be in  derogation  of,  or  in  conflict  with, 
such  coumon  law,  or  with  such  statutes 
or  acts  of  parliament;  but  all  such  acts 
of  the  general  assembly,  or  laws,  shall 
be  liberally  construed,  so  u s to  effectu- 
ate the  true  Intent  and  meaning  thereof," 


In  speaking  of  the  application  of  the  coOTion  law  to  public 
officers  and  theii*  duties,  we  Tina  the  principle  stated  in  hechem 
Inxblic  Officers,  Sections  501  and  502,  which  principle,  we  think, 
is  followed  In  this  state,  iaia  Section  501  provides  in  part  as 
follows : 

"Inder  our  political  system,  as  has  been 
alreauy  s tated,  the  entire  source  of 
public  governmental  authority  is  found 
in  the  people  themselves,  either  directly 
or  through  their  chosen  r spresentatives , 
they  create  such  offices  and  agencies  as 
they  deem  to  be  desirable  for  the  a dmin- 
lstratlon  of  the  public  functions,  and 
declare  in  what  manner  and  by  what  persons 
they  shell  be  exercisod.  They  prescribe 
the  quantum  of  power  to  b e attached  to 
each  department,  and  the  conditions  upon 
which  Its  continuation  depends.  Their 
will,  in  these  respects,  fj.nds  its  ex- 
pression In  their  constitutions  and  laws. 
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'The  right  to  be  a public  officer,  then,  or 
to  exercise  the  powers  ana  authority  of  a 
public  office,  must  finu  its  source  in  sane 
provision  of  the  public  law," 


Section  502  provides  in  part  as  follows : 


"V/here  the  office  is  a new  one,  or  one  un- 
known to  tne  com  .on  law,  the  nature  and 
extent  of  the  authority  and  the  terms, 
manner  and  conditions  of  its  exercise  must 
be  set  forth,  in  some  express  enactment, 
with  sufficient  clearness  ana  fullness 
to  enable  it  to  be  interpreted  and  executed 
with  reasonable  certainty." 


By  the  p rinciplea  here  announced,  it  will  be  aeon  that  in 
case  of  an  office  unknown  to  the  common  law,  such  as  the  Liquor 
Supervisor  of  this  state,  the  powers  anu  duties  of  the  officer 
actln0  in  that  capacity  must  be  expressed  in  the  statute  creating 
the  office . 

In  the  cate  of  of  Missouri  ex  rel,  v.  ferryman  et  al., 

142  Ko.  App.  373,  the  court  had  before  it  a question  similar  to 
the  one  here.  In  that  case,  a city,  by  ordinance,  hud  attempted 
to  impose  requirements  on  an  applicant  for  a dramshop  license, 
additional  to  those  reqi ired  by  statute.  At  1.  c.  382  the  court, 
quoting  from  St.  Louis  v.  Kaime,  180  ho.  522,  79  S.  W.  140, 
stated  as  follows: 

M,It  is  a general  and  unaieputed  x)roposition 
of  law  that  a municipal  corporation  possesses 
und  c an  exorcise  the  following  powers,  aid 
no  others:  (1)  Those  granted  in  express 
nords;  (2)  those  necessarily  or  fairly  implied 
in  or  incident  to  the  powers  expressly  grant- 
ed; (3)  Those  essential  to  the  declared  ob- 
jects and  purposes  of  the  corporation  — not 
simply  convenient,  but  indispensable.*  * * » " 
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In  that  case  the  court  finally  held  that  the  city  exceeded 
Its  authority  when  it  attempted  to  Impose  additional  r equip- 
ments upon  tiie  applicant  for  the  dramshop  license.  That  is  con- 
sistent with  the  general  rule  stated  in  33  Corpus  Juris,  Intox- 
icating Liquors,  p.  531,  Lection  85s 

*■»  ■»  * In  any  case,  however,  the  officer 
or  board  cannot  exercise  authority  in 
regard  to  the  grant  of  licenses  v/Ithout 
a statute  or  ordinance  giving  him  the 
right  to  issue  such  licenses  a.d  pre- 
scribing the  e ssential  elements  of  the 
procedure  to  be  followed,  or  exceed  the 
terms  of  the  statute  or  ordinance  in 
respect  to  the  kinds  of  licenses  to  be 
issued,  although  it  is  proper  and  per- 
missible to  invest  him  with  a measure  of 
discretion  in  passing  upon  applications 
for  license,  not  amounting  to  an  arbi- 
trary power  to  grant  or  refuse.” 

The  same  volume,  on  the  same  subject,  at  p.  542,  .Lection 
124,  states: 

’’Lxcept  in  so Ihr  as  they  may  be  vested 
with  a measure  of  discretion,  officers 
Charged  with  the  grant  of  licenses  must 
keep  strictly  vi  thin  the  limits  of  their 
powers  and  authority  as  prescribed  by 
tlie  s tatute,*  * ■»*  *" 

\ 

The  Supervisor  was  created  by  statute.  Therefore,  the  ex- 
tent of  his  authority  is  governed  solely  by  statute.  Inasmuch 
as  his  office  was  unknown  to  the  common  law,  he  has  no  common 
lav:  authority* 

An  example  of  a common  law  officer,  having  common  law 
authority  and  duty.  Is  a sheriff.  State  on  inf*  of  LcKittrick 
v.  Williams,  144  S*  W*  (2d)  98,  104  (17),  346  Mo*  1003. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion  of 
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this  department  that  the  Supervisor  of  Liquor  Control  has  no 
common  law  power  or  authority  to  impose  upon  an  applicant  for 
a liquor  license,  any  requirements  for  qualification  in  ad- 
dition to  those  proscribed  by  statute. 

Respectfully  submitted 


TYRE  ...  BURTON 

'ssistant  Attorney  General 


LiiilELT  HUBBLLL 
Assistant  Attorney  Goneral 


P PROVED: 


ricY  ICcKIT TRICK 
Attorney  General 


TAB:  A.. 


Buildings,  structures,  furniture 
TAXATION:  ana  equipment  at  Weldon  Spring 

GOVERNMENT  INSTRU-  Ordnance  Works  are  exempt  from 

MENTALITIES:  taxation,  — • 


August  14,  1942 


orable  iorrest  o,  uonnell 
Governor  of  i.  is  sour  I 
Jefferson  City,  .ilssouri 


Dear  Governor  Donnell: 


FILED 


This  is  in  reply  to  your  request,  of  recent  dat<J, 
for  an  opinion  ir  reference  to  the  tax  receipt,  ±orm 
11A,  presented  by  St.  Charles  County  to  the  State 
i^oard  of  Equalization,  for  taxes  due  on  certain  personal 
property  which  Is  the  equipment  owned  by  the  United 
States  Government  in  the  Weldon  Spring  Ordnance  works, 
at  Weldon  Spring,  Missouri.  Your  request  specifically 
states : 


"The  State  hoard  of  Equalization 
hereby  requests  your  official  opinion 
on  the  question  whether  the  property 
so  eliminated  is  subject  to  taxation, 
in  this  connection  your  attention  is 
respectfully  directed  to  the  fact  that 
the  exemption  embraced  in  Section  10937 
R.  S,  Mo.  1939,  of  furniture  and  equip- 
ments belonging  to  the  United  States 
apparently  relates  only  to  the  furniture 
and  equipments  of  'public  buildings  and 
structures'.  The  question  then  arises 
as  to  whether  or  not  the  Ordnance  works 
conies  within  the  category  of  'public 
buildings  and  structures ' . " 


In  answering  your  request  we  are  assuming  that  the 
land  itaelf  is  owned  by  the  United  states  Government, 
and  was  lawfully  acquired  by  the  Government  through 
an  act  of  Congress,  or  an  administrative  officer  actin  : 
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under  an  act  of  Congress,  for  a public  use.  The  fact 
that  the  property  was  obtained  under  authority  of 
Congress,  or  by  order  of  an  administrative  officer 
under  an  act  of  Congress,  declares  the  property  to 
be  for  a public  use.  It  was  so  held  in  the  case  of 
Barridge  v.  United  States,  101  F.  (2d)  295,  by  the  Cir- 
cuit Court  of  Appeals  of  the  Eighth  District,  on  an 
appeal  from  the  District  ^ourt  of  the  United  States  for 
the  Eastern  District  of  Missouri.  In  that  case,  the  court 
said,  at  1.  c.  298* 


"It  Is  urged  that  the  purpose  for 
which  appellant's  property  is  being 
taken  is  not  a public  purpose,  for 
which  land  may  be  taken  by  eminent 
domain.  If  the  Federal  Government, 
under  the  Constitution,  has  power  to 
embark  upon  the  project  for  which  the 
land  is  sought,  then  the  use  Is  a pub- 
lic one.  Confessedly,  the  purpose 
can  not  be  a private  one.  Primarily, 
the  right  to  determine  the  purpose  to 
be  a public  ore  is  in  Congress.  It 
has  been  held  that  the  taking  of  land 
for  commemorative  purposes  is  for  a 
public  use.  United  States  v.  Gettys- 
burg Electric  R.  Co., supra;  'Roe  v. 
Kansas,  278  U.  S.  191,  49  S.  Ct.  160, 
73  L.  ud.  259;  Old  Dominion  Land  Co. 
v.  United  States,  269  j.  3.  55,  46 
S.  Ct.  39,  70  L.  Ld.  162.  In  the 
last  cited  case,  it  is  said  (page 
40):  'Congress  has  declared  the  pur- 
pose to  be  a public  use,  by  implica- 
tion if  not  by  express  words.  * * * 

Its  decision  is  entitled  to  deference 
until  it  is  shown  to  1j volve  an  im- 
possibility. ' " 
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The  general  exemption  law,  as  set  out  in  the  Constitution 
of  Missouri,  is  Section  6,  of  Article  X,  but  this  Section 
does  not  apply  to  land  owned  by  the  United  States  Govern- 
ment. 


The  exemption  from  taxation  of  land  owned  by  the 
United  States  Government  is  set  out  in  Section  1 of 
Article  XIV  of  the  Constitution  of  Missouri,  and  reads 
as  follows: 


"The  General  Assembly  of  this  State 
shall  never  interfere  with  the  pri- 
mary disposal  of  the  soil  by  the 
United  States,  nor  with  any  regula- 
tion which  Congress  may  find  neces- 
sary for  securing  the  title  in  such 
soil  to  bona  fide  purchasers.  Ho 
tax  shall  be  imposed  on  lands  the 
property  of  the  united  states j nor 
shall  lands  belonging  to  persons  re- 
siding out  of  the  limits  of  this 
State  ever  be  taxed  at  a higher  rate 
than  the  lands  belonging  to  persons 
residing  within  the  Dtate." 


Under  Section  1 of  Article  XIV  of  the  Constitution 
of  Missouri  the  legislature  saw  fit  to  enact  Section 
10937  R.  S.  Missouri,  1939.  That  part  of  this  section 
which  you  mentioned  in  your  request,  and  of  which  you 
desire  our  construction,  reads  as  follows: 


"The  following  subjects  are  exempt 
from  taxation:  First,  all  persons 
belonging  to  the  army  of  the  United 
States;  second,  lands  and  lots,  pub- 
lic buildings  and  structures  with 
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their  furniture  and  equipments,  be- 
longing to  the  United  states;  * * . " 


It  will  be  specifically  noticed  that  Section  1, 
of  Article  XIV,  of  the  Constitution  of  Missouri,  states: 


" # * # Ho  tax  shall  be  imposed  on 
lands  the  property  of  the  United 
States;  ******* 


Recently  the  Supreme  Court  of  this  State  had  a question 
which  was  a converse  of  the  facts  set  out  in  your  re- 
quest, which  was  the  case  of  State  ex  rel  Ferguson, 
Federal  Housing  Administrator  v.  Donnell,  et  al.  Ihe 
question  in  that  case  was  the  authority  of  the  S|ate 
to  tax  the  Administrator  on  the  personal  property  used 
by  him  in  the  operation  of  i»ianhassatt  Village,  which 
had  been  taken  over  under  foreclosure  proceedings,  by 
the  Federal  Housing  Administration  Act.  ihe  Federal 
Housing  Act  permits  the  states  to  tax  the  real  estate 
acquired  under  that  Act,  but  nothing  was  said  about 
personal  property.  This  case  was  before  our  Supreme 
Court  in  May,  1942,  and  the  opinion  has  recently  been 
handed  down,  holding  that  the  personal  property  was 
taxable  by  reason  of  the  fact  that  its  ownership  was 
incidental  to  the  ownership  of  the  real  estate  which 
was  taxable.  This  case  has  not  been  finally  adjudicated 
for  the  reason  that  there  is  now  pending  in  that  case 
a motion  for  rehearing* 

According  to  the  opinion  in  the  above  case  the 
same  theory  would  be  held  by  the  court  on  the  converse 
of  the  proposition,  for  the  reason  that  since  Section  1, 
of  Article  XIV  of  the  Constitution  of  Missouri  provides, 
”No  tax  shall  be  imposed  on  lands  the  property  of  the 
United  states;"  , then  the  personal  property,  or  equip- 
ment would  be  incidental  to  that  land  and  should  also 
be  exempt  for  taxation  purposes. 
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We  are  not  passing  upon  the  constitutionality 
of  Section  10937,  supra,  but  we  find  that  if  the  legis- 
lature, after  setting  out  in  the  second  exemption  of 
that  Section,  the  words,  "lands  and  lots,"  had  deleted 
the  words  "public  buildings  and  structures  with  their 
furniture  and  equipment",  and  then  stated  the  words, 
"belonging  to  the  United  States",  under  the  recent  opinion 
in  State  ex  rel  Ferguson,  Federal  Housing  Administrator 
v.  Donnell,  the  structures,  furniture  and  equipment  would 
be  incidental  to  the  exemption  granted  lands  and  lots 
belonging  to  the  United  States,  and  would  also  be  exempt. 

The  legislature,  in  enacting  Section  10937,  supra, 
provided  for  such  situations  as  is  now  in  the  V eldon 
Spring  Ordnance  Works  at  Weldon  Spring,  Missouri.  It 
provided  in  said  section  that,  in  addition  to  exempt- 
ing lands  and  lots,  they  exempted  "public  buildings  and 
structures  with  their  furniture  and  equipment." 

Of  course,  we  are  assuming,  as  said  before,  that 
the  United  States  Government  is  owner  of  the  fee  of  the 
land.  But,  if  the  United  States  Government  is  not  the 
owner  of  the  fee  in  the  land,  the  personal  property 
mentioned  in  your  request  would  not  be  exempt  from  tax- 
ation. It  was  so  held  in  Speed  et  al.  v.  St.  Louis 
County  sourt,  42  Ho.  332,  the  court,  in  passing  upon 
that  question  said: 


"The  appellants  were  seized  and  pos- 
sessed of  certain  re^l  estate  in  the 
city  of  St.  Louia  which  the  United 
States  government  took  possession  of 
in  1861  and  continued  to  hold  and  oc- 
cupy till  1865,  when  it  was  voluntarily 
relinquished  and  returned  to  its  owners, 
the  appellants.  It  is  now  claimed  that 
it  was  illegal  to  levy  and  assess  a tax 
on  the  property  for  the  time  the  nation- 
al government  so  held  and  occupied  it. 
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The  law  exempts  from  taxation 
all  lands  and  lots,  public  build- 
ings and  structures,  with  their 
furniture  and  equipments,  belong- 
ing to  the  United  States. 

•'But  we  cannot  see  upon  what  princi- 
ple this  exemption  clause  can  have 
any  application  to  the  appellants' 
property,  nor  lias  any  reason  been 
suggested  for  giving  it  such  force 
•Ind  direction.  The  property,  to  be 
exempt  from  taxation,  must  belong 
to  the  national  government  - - the 
title  and  ownership  must  be  vested 
in  it." 


Section  10937,  supra,  specifically  exempts  "public 
buildings",  which  belong  to  th6  United  States,  "iublic 
buildings"  as  used  in  this  section,  and  as  we  believe 
intended  by  the  legislature,  does  not  mean  buildings  that 
are  open  to  the  public,  at  large,  but  means  buildings 
owned  by  the  United  States  Government  and  other  Govern- 
ment instrumentalities. 

In  the  case  of  Malatico  Const.  Co.,  Inc.,  v.  United 
States,  79  F.  (2d)  418,  which  was  a case  in  which  a suit 
was  brought  against  a contractor  who  had  erected  dormi- 
tory buildings  at  Howard  University.  The  action  was 
brought  under  the  Heard  Act,  40  U.  d.  C.  A.  270,  which 
Act  provided  that  the  bond  of  the  contractor  would  be 
liable  for  material  and  work  upon  the  dormitories.  The 
court,  in  arriving  at  its  opinion  in  the  case,  defined 
"public  buildings"  as  follows: 


" * * * Attorney  General  Griggs 

in  the  early  stages  of  the  law,  was 
of  the  opinion  that  the  act  had  no 
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relation  to  contracts  lor  the  con- 
struction ol  movable  articles  and 
was  confined  to  permanent  structures 
like  buildings  upon  land  to  which 
the  United  states  had  acquired  com- 
plete title,  etc.  (2S  . 

Gen.  174),  tut  in  iitle  Guaranty  u 
t bo.  v.  Crane  eo.,  £19  U# 

24,  51  S.  Ct.  140,  142,  5b  L.  Ld. 

72,  it  was  held  that  a vessel  being 
built  for  the  United  states,  the 
title  to  which  by  the  contract  passed 
to  the  government  as  fast  as  paid  for, 
was  a public  work  within  rhe  provisions 
of  the  act.  On  the  other  hand,  that 
without  such  contract  nrovi3ion,  the 
vessel  while  in  the  course  of  construc- 
tion was  not  a public  work  of  the  United 
States  and  was  subject  to  the  lien  giv- 
en by  the  state  law  to  creditors  furnish- 
ing labor  and  materials  in  the  construc- 
tion; the  point  of  differei.ee  obviously 
centering  on  the  question  of  title. 

"tut  none  of  the  questions  decided  by 
the  Supreme  eourt  in  the  Crane  Case 
arc  particularly  helpful  ir.  this,  ex- 
cept that  Hr.  Justice  koines,  who  wrote 
the  opinion,  defines  'public  works,' 
as  used  in  the  heard  Act,  in  these  words: 
'If  it  (the  work)  belongs  to  the  representa 
tive  of  the  public.  It  is  public.' 

"Road  literally,  this  definition  would 
coni' ine  the  provisions  of  the  act  to 
those  contracts  involving  public  works 
of  which  the  ownership  is  in  the  federal 
government  ana  this,  we  think,  is  ti^e  true 
test.  In  the  title  and  in  the  body  of 
the  act  the  words  used  limit  its  pro- 
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visions  to  contracts  for  the 
construction  of  public  buildings 
or  the  prosecution  and  completion 
of  public  works,  and  these  terms, 
we  think,  mean  buildings  or  works 
of  the  United  States.” 


Under  the  above  holding  "publijc  buildings"  were 
considered  to  mean  public  buildings!  or  public  works 
which  were  buildings  or  works  of  thp  United  States. 

Section  10937,  supra,  further  jprovided,  "and 
structures  with  their  furniture  and  equipments." 

The  Weldon  Spring  Ordnance  Works  was  built  under  an 
act  of  Congress,  and  is  a public  building  or  structure. 
The  fact  that  Congress  ordered  it,  made  it  public. 
(Barnidge  v.  United  States,  101  F.  (2d)  295). 

In  50  C.  J'.,  Sec.  11,  page  850,  "public  buildings" 
are  defined,  in  a narrow  way,  as  follows! 


"In  a narrow  sense  a 'public  build- 
ing' is  a building  erected  and  owned 
by  state,  county,  or  municipal  authori- 
ties, a building  owned  or  controlled 
and  held  by  the  public  authorities  for 
public  use;  a building  belonging  to, 
or  used  by,  the  public  for  the  trans- 
action of  public  or  quasi-public  busi- 
ness. As  so  defined  the  term  'public 
building'  includes  a high  school  build- 
ing, a hospital,  a jail,  a town  cala- 
boose, or  a common  schoolhouse. " 


In  the  case  of  Brackett  v.  James  Black  Masonry 
& Contracting  Co.,  32  S.  V<.  (2d)  288,  the  Supreme  Court 
of  this  State  In  rendering  an  opinion  in  a damage  suit 
for  personal  injuries,  passed  on  the  relationship  of 
master  and  servant  and  defined  "structure"  as  follows: 
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"We  think  there  is  no  doubt  but  that 
the  construction  of  a reservoir  was 
the  erection  of  a building  within 
the  purview  of  the  statute.  The 
phrase,  'any  kind  of  building,' 
is  to  be  interpreted  'structure,' 
which  is  defined  as  that  which  is 
constructed,  or  the  arrangement 
and  union  of  parts  in  or  the  man- 
ner of  construction  or  organisation 
of  a body  or  object,  or  construction. 
It  is  evident,  we  think,  that  the 
statute  covers  a structure." 


Under  the  above  definition  a "structure"  need  not 
be  a building,  but  could  have  been  a reservoir. 

Under  the  facts  in  your  request  the  Yfeldon  Spring 
Ordnance  Works,  which  is  situated  on  land  owned  by  the 
United  States,  is  either  a public  building  or  structure, 
and  the  furniture  or  equipment  in  said  public  buildings 
is  exempt  from  taxation  under  Section  10937,  supra. 


COI-’OLqsiOli 


It  is,  therefore,  the  opinion  of  this  department 
that  the  personal  property  owned  by  the  United  States 
government  in  Weldon  Spring  Ordnance  Works  is  not  subject 
to  taxation  for  ad  valorem  taxes  by  the  State  of  Mis- 
souri or  any  of  its  agencies  or  subdivisions. 


APPROVED: 


Respectfully  submitted 


"V>\c 


W.  J.  BURKE 

Assistant  Attorney  uenerai 
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ARROW  RCCK  TAVERN:  and  appearing  at  pare  107,  Laws  of  Missouri , 1923, 

pertaining  to  Arrow  Rock  Tavern. 
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Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


/ 


Dear  Governor  Donnell: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  August  8,  which  reads: 

"Information  has  been  received  by  me 
to  the  effect  that  certain  damage  was 
done  by  windstorm  on  April  27,  1942 
to  the  Arrow  Dock  Tavern,  Arrow  Rock, 

Missouri.  It  is  my  understanding  that 
the  State  of  Missouri  and  either  the 
Missouri  Society  of  the  D,  A.  R.  or 
Missouri  Society  of  D.  A.  R.  are  insur- 
ed against  loss  on  account  of  said  damage . 

It  is  expected  that  each  of  two  insurance 
companies  will  issue  draft  for  payment  of 
its  share  of  the  loss  which  has  been  oc- 
casioned. I am  informed  that  sold  damage 
has  been  repaired  and  that  certain  expense 
has  been  incurred  for  the  repairs. 

"Enclosed  herewith  (to  be  returned  by  you 
to  the  undersigned)  is  copy  of  document 
entitled  »C  0 N T R A C T»  the  original 
of  which  (whether  dated,  or  not,  I do  not 
know)  I understand  was  entered  into  be- 
tween the  Gtate  of  Missouri  and  Missouri 
Society  of  Daughters  of  the  American 
Revolution. 

"lour  opinion  Is  respectfully  requested 
on  the  following  questions: 

I 

"Asstuning  that  the  drafts  expected  to  be 
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Issued  shall  be  made  payable  jointly  to 
the  order  of  both  the  State  of  Missouri 
and  either  the  Missouri  Society  of  the 
D.  A.  R.  or  Missouri  Society  of  D.  A.  R., 
is  it  required  by  law  that  the  money  de- 
rived from  the  drafts  go  into  the  treasury 
of  the  State  of  Missouri? 

II 

"If  it  is  not  required  by  law  that  the 
money  derived  from  the  drafts  mentioned 
in  *1*  go  into  the  treasury  of  the  State 
of  iii  ssouri , 

"(a)  kould  it  be  legal  for  the  money  de- 
rived from  said  drafts,  in  so  far  as  the 
price  of  the  repairs  which  are  mentioned 
in  the  first  paragraph  of  this  letter  shall 
consume  said  money,  to  be  used  for  the  pay- 
ment of  that  certain  expense  incurred  for 
said  repairs  (or  for  the  payment  of  so 
much  of  said  expense  as  Is  reasonable), 
and  for  the  balance,  if  any,  of  said  money 
to  be  paid  into  the  treasury  of  the  State 
of  Missouri? 

"(b)  If  it  is  legal  for  the  money  derived 
from  said  drafts,  in  so  far  as  the  price 
of  the  repairs  which  are  mentioned  in  the 
first  paragraph  of  this  letter  shall  con- 
sume said  money,  to  be  used  for  the  pay- 
ment of  that  certain  expense  incurred  for 
said  repairs  (or  for  the  payment  of  so 
much  of  said  expense  as  is  reasonable), 
and  for  the  balance,  if  any,  of  said  money 
to  be  paid  into  the  treasury  of  the  State 
of  Missouri,  can  any  official  of  the  State, 
and,  if  so,  who,  legally  bind  the  State 
by  a consent  , in  writing,  to  an  agreement 
that  the  Missouri  Society  of  the  D.  A.  R. 
or  Missouri  Society  of  D.  A.  R.  shall  (1) 
receive  the  money  derived  from  setd  drafts, 
(2)  pay  that  certain  expense  incurred  for 
repairs  which  is  mentioned  in  the  first 
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paragraph  of  this  letter  (or  pay  so  much 
of  said  expense  as  Is  reasonable),  and 
(3)  cause  the  balance,  if  any,  of  said 
money  to  be  paid  Into  the  treasury  of  the 
State  of  Missouri? 

III 

M Assuming  that  the  drafts  expected  to  be 
issued  shall  be  made  payable  solely  to  the 
order  of  the  Missouri  Society  of  the  D,  A. 

R.  or  Missouri  Society  of  D.  A.  R.,  is  it 
required  by  law  that  the  money  derived 
from  the  drafts  go  into  the  treasury  of 
the  State  of  Missouri? 

IV 

"If  it  Is  not  required  by  law  that  the 
money  derived  from  the  drafts  mentioned 
In  'III*  go  into  the  treasury  of  the  State 
of  Missouri, 

"(a)  Can  any  official  of  the  State  and,  if 
so,  who,  legally  bind  the  State  by  a con- 
sent, in  writing,  to  payment  being  made  by 
the  insurance  companies  to  the  Missouri 
Society  of  the  D.  A.  R.  or  Mosouri  Society 
of  D.  A.  B.  of  the  proceeds  of  the  Insur- 
ance? 

"(b)  If  an  official  of  the  State  may  legally 
bind  the  State  by  a consent.  In  writing,  to 
payment  being  made  by  the  insurance  companies 
to  the  Missouri  Society  of  the  D.  A.  R.  or 
Missouri  Society  of  D.  A.  R.  of  the  proceeds 
of  the  insurance,  would  it  be  legal  for  the 
money  derived  from  said  drafts  to  be  received 
by  the  Missouri  Society  of  the  D.  A.  R.  or 
Missouri  Society  of  D.  A.  R.  in  trust  to  be 
used,  in  so  far  as  the  price  of  the  repairs 
which  are  mentioned  In  the  first  paragraph  of 
this  letter  shall  consume  said  money,  to  pay 
that  certain  expense  incurred  for  said  repairs 
(or  to  pay  so  much  of  said  expense  as  is 
reasonable)  and  to  pay  the  balance.  If  any,  of 
said  money  into  the  treasury  of  the  State  of 
Missouri? 
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The  Fifty-second  General  Assembly  enacted  a provi- 
sion authorising  the  purchase  of  said  Arrow  Hock  Tavern  and 
Annex  for  Five  Thousand  (^5000.00)  dollars.  (Laws  of  Missouri 
1923,  page  107.  ^ee  said  act  in  the  Contract.) 

Thereafter  on  the  25th  day  of  August,  1923  the  fee 
owners  conveyed  to  the  State  of  Missouri  the  Arrow  Rock  Tavern 
and  Annex,  hereinafter  described  in  the  Contract,  in  considera- 
tion of  Five  Thousand  (*5000.00)  dollars.  Thereafter  on  the 
4th  day  of  October,  1923,  at  a State  conference,  the  Missouri 
Society  of  the  Daughters  of  the  American  Revolution  duly  as- 
sembled by  their  constitution  and  by-laws  adopted  a resolution 
hereafter  contained  in  the  Contract. 

Thereafter,  in  1923  the  Contract,  which  the  above  act 
requires  the  Governor  to  enter  into  with  the  Missouri  Society 
of  the  Daughters  of  the  American  Revolution,  was  executed  by 
the  then  Governor  of  the  State  of  Missouri,  the  Honorable 
Arthur  ! . Hyde  and  Mrs.  Paul  D.  Kitt,  the  then  State  Regent  of 
the  Missouri  Society  of  the  Daughters  of  the  American  Revolu- 
tion. The  Contract  reads: 


"THIS  AGRKErENT,made  and  entered  into  this 

day  of  , 1923,  by  and  between 

the  State  of  Missouri , by  and  through 
Arthur  M.  Hyde,  Governor  of  the  State  of 
Missouri,  pursuant  to  authority  herein- 
after set  forth,  as  party  of  the  first  part, 
and  Missouri  Society  of  Daughters  of  the 
American  Revolution,  by  and  through  Mrs. 

Paul  D.  Kitt,  State  Regent,  pursuant  to 
authority  hereinafter  set  forth,  as  party 
of  the  second  part, 

"WITNESSETH  THAT: 

"WHEREAS,  by  an  Act  of  the  General  Assembly 
of  the  St4te  of  Missouri,  approved  April  2, 
1923,  appearing  at  page  107,  Laws  of  Missouri, 
1923,  it  Is  provided  as  follows: 

"'Section  1.  Authorizing  purchase  of  Arrow 
Rock  Tavern  and  annex,  etc.-  That  the  gov- 
ernor be  and  he  is  hereby  authorized  to 
purchase  from  the  owner- thereof,  for  the 
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State  of  Missouri  the  property  known  as  the 
Arrow  Rock  Tavern  and  annex  consisting  of  a 
sixteen-room  brick  building  and  contents. 
(Excepting  a few  personal  pictures  and  two 
pieces  of  tapestry  reserved  by  the  owner), 
including  the  hotel  equipment  and  numerous 
relics  of  great  historical  value,  and  other 
buildings  all  situated  on  a tract  of  land 
and  in  the  village  of  Arrow  Rock  in  Saline 
County,  Missouri,  having  a width  of  59  feet 
in  front  and  105  feet  in  the  rear  by  a depth 
of  210  feet;  provided  that  said  property  can 
be  secured  as  it  now  exists  free  of  encum- 
brance for  the  sum  of  five  thousand  dollars. 

" * Section  2.  State  to  require  good  title 
to  property.  It  shall  be  the  duty  of  the 
governor  to  see  that  said  owner  furnishes 
the  state  an  abstract  of  title  showing  that 
the  state  gets  good  title  to  the  property 
clear  of  all  encumbrances,  and  upon  delivery 
by  the  owner  of  such  abstract  and  deed  mak- 
ing such  conveyance  and  the  delivery  of  such 
property  to  the  state  intact  the  state  auditor 
shall,  at  the  direction  of  the  governor,  draw 
a warrant  on  the  state  treasurer  for  the  said 
sum  of  five  thousand  dollars  payable  to  the 
owner. 

"’Section  3.  To  be  placed  In  the  custody 
of  Missouri  Society  of  Daughters  of  Amer- 
ican Revolution.  Upon  the  acquisition  of 
said  property  as  provided  In  Sec.  2,  it  shall 
be  the  duty  of  the  governor  t o place  the 
same,  by  contract  in  the  name  of  the  State 
of  Mis  ouri,  in  the  custody  of  the  Missouri 
Society  of  Daughters  of  the  American  Revolu- 
tion (D.A.R. ) making  such  restrictions  and 
provisions  there-in  as  In  his  Judgment  will 
be  necessary  for  its  preservation  and  main- 
tenance in  its  present  condition  without 
co 8 1 to  the  State. 

"'Section  4,  Sum  of  <.5,000  appropriated. 

There  Is  hereby  appropriated  out  of  the  gen- 
eral revenue  fund  of  the  state  the  sum  of 
$5,000.00  for  the  purpose  of  carrying  into 
effect  the  provisions  of  this  act. 
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” 'Approved  approved  April  2,  1925'. 

’’AND,  WHEREAS,  by  a general  warranty  deed, 
executed  on  the  25th  ciay  of  August,  1925, 

Nettie  Morris  Dickson  and  Lester  N.  Dickson, 
her  husband,  and  Annie  W.  Hicker-son,  a 
single  woman,  of  the  Cotinty  of  Saline,  State 
of  Missouri  conveyed  to  the  State  of  Missouri, 
as  authorized  by  the  above  and  foregoing  law, 
in  consideration  of  the  sum  of  Five  Thousand 
(45,000.00)  Dollars  therein  provided,  the 
following  described  tracts  or  parcels  of 
land,  situated  in  the  County  of  Saline, 
in  the  State  of  Missouri,  to-wit: 

Lot  No.  60,  and  the  east  hAlf  (£)  of 
Lot  No.  59  in  the  town  of  Arrow  Rock,  Mis- 
souri, said  east  half  of  Lot  No.  59  front- 
ing 39  feet  on  Main  Street,  said  lots  being 
in  Block  No.  17  in  Arrow  Rock  Mo.  Also:  A 
lot  or  parcel  of  ground  described  as  follows: 
Beginning  at  the  northwest  corner  of  the 
lot  known  as  the  Hotel  Lot,  and  running 
thence  south  on  line  of  the  Arrow  Rock  Hotel 
lot,  71  feet  & four  inches,  thence  west  20 
feet  <c  3 inches,  thence  North  71  feet  & 4 
inches,  thence  East  20  feet  and  3 inches 
to  the  place  of  beginning  all  being  in  Lot 
No.  59  Block  17,  in  Arrow  Rock,  Mo.,  and  in- 
cluding all  buildings  and  improvements  on 
said  lot,  together  with  the  hotel  equipment 
and  nume- ous  relics  as  specified  in  Houbo 
Bill  No.  511  in  Section  No.  1 of  said  Bill, 
as  passed  by  the  General  Assembly  of  Missouri 
of  1923. 

The  above  description  as  to  metes  and 
bounds  and  dimensions  conforms  to  the  descrip- 
tion of  said  property  as  outlined  in  sat'd 
section  of  said  bill  authorizing  the  purchase.’ 

"A  ID,  W EREAS,  the  Missouri  Society  of  Daugh- 
ters of  the  American  Revolution  in  3tate  con- 
ference duly  assembled,  as  provided  by  their 
Constitution  and  By-laws  on  the  4th  day  of 
October,  1923,  adopted  the  following  resolutions, 
to-wit: 
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"•WHEREAS,  by  act  of  the  Gei  eral  Assembly 
of  the  State  of  Missouri  In  the  Year  1923, 
the  Governor  of  the  State  was  authorized  to 
purchase  the  Arrow  Rock  Tavern  at  Arrow 
Rock,  Missouri,  for  the  State  of  Missouri, 
and  to  contract  with  the  Missouri  Society 
of  Daughters  of  the  American  Revolution 
(D.A.R.)  for  its  maintenance  and  up-keep: 

And, 

"’WHE  EA3,  such  property  has  been  purchased 
and  turned  over  to  our  Society  under  the 
terms  of  said  Act  of  the  General  Assembly; 

Now,  Therefore, 

"'BE  IT  RESOLVED  by  the  Missouri  Society  of 
Daughters  of  the  American  Revolution,  in 
Sta  e Conference  duly  assembled: 

I 

"•That  we  accept  the  obligations  of  the 
provisions  of  the  law  aforesaid,  and  ratify 
the  contract  by  our  officers  with  the  Governor 
in  taking  over  such  property  of  the  State. 

II 

" 'That  for  the  management  of  said  property 
we  hereby  crate  a body  to  be  known  as  the 
Board  of  Managers  of  the  Arrow  Rock  Tavern, 
the hb mb era  of  which  shall  be  members  of  our 
Society.  The  membership  of  said  Board  of 
Managers,  the  method  of  selection,  term  of 
office,  and  powers  and  duties  being  fixed 
in  the  following  paragraphs  of  this  resolu- 
tion. 


Ill 

"'The  Board  of  Managers  of  the  Arrow  Rock 
Tavern,  shall  consist  of  eight  members, 
seven  of  whom  shall  be  appointed  by  the 
State  Regent  of  the  Missouri  Society  of 
Daughters  of  the  American  Revolution.  Of 
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the  first  Board,  three  shall  be  appointed 
for  three  years,  two  for  two  years,  and 
two  for  one  year.  The  Regent  of  the  Arrow 
Rock  Chapter  of  said  Society  (whoever  she 
shall  be)  shall  be  the  eighth  member  of 
said  Board,  and  the  Vice-Chairman  thereof. 

The  State  Regent  shall  designate  who  shall 
be  chairman  of  said  Board  of  Managers,  but 
the  Board  shall  select  its  Secretary  and 
Treasurer.  As  the  terms  of  office  of  the 
members  of  the  first  Board  of  Managers  ex- 
pire, the  then  State  Regent  shall  appoint 
members  to  serve  for  the  term  of  three  years, 
so  that  there  shall  be  three  members  to  be 
Appointed  one  year,  and  two  each  the  suc- 
ceeding two  years. 


IV 

"’Said  Board  of  ] anagers  shall  meet  at 
Arrow  Rock,  at  least  twice  per  year,  and 
at  such  other  times  and  places  as  may  be 
designated  by  a call  of  the  Chairman  of 
the  said  Board.  The  Board  shall  have  full 
control  of  the  property  for  the  Society 
and  can  fix  its  own  rules  and  regulations, 
subject  always  to  change  and  modifications 
by  the  State  Conference  of  the  Society. 

J 

V 

"’Said  Board  shall  have  power  to  lease 
or  rent  the  property,  and  receive  the  rents 
and  profits  thereof.  It  shall  also  make 
and  pay  for  the  necessary  repairs  upon  the 
property,  in  order  to  preserve  the  same  in 
good  condition,  but  extensive  Improvements 
shall  be  first  ordered  by  the  State  Con- 
ference. it  shall  also  keep  the  property 
insured  and  pay  the  premiums  on  the  policies, 
and  this  expense,  and  the  expense  of  repairs 
aforesaid,  shall  be  paid  from  such  funds  as 
the  Board  has  from  rents  or  other  sources. 

VI 

"’Said  Board  shall  make  accurate  report  of 
its  management  to  each  annual  State  Confer- 
ence, and  a copy  of  such  report  shall  be 
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sent  to  the  Governor  of  the  State. 

It  shall  also  furnish  to  the  State  Regent 
a report  of  each  meeting  of  the  Board. 

VII 

"*If  said  Board  Is  unable  to  rent  or 
lease  the  property  It  shall  have  power 
to  so  run  and  conduct  the  same  as  to 
make  it  as  nearly  self  sustaining  as  pos- 
sible, and  to  this  end  may  employ  a care- 
taker or  other  necessary  help.  In  the 
management  of  the  property  the  said  Board 
shall  also  consult  with  the  Governor,  as 
the  representative  of  the  State,  under 
the  law  providing  for  the  purchase  of  the 
property  by  the  State.* 

"NOW,  TK  BEFORE,  in  consideration  of  the 
premises  aforesaid,  and  of  the  mutual  cov- 
enants herein  contained,  it  is  hereby  agreed 
by  and  between  the  psaties  hereto  that  the 
party  of  the  first  part  does  hereby  place 
In  the  custody  of  the  party  of  the  second 
part,  the  property  hereinabove  described, 
subject  t 6 the  terms  to  the  terms  and  con- 
ditions, first,  of  the  Act  of  the  Legislature, 
hereinabove  set  forth,  and  second,  of  the 
resolution  of  the  State  Conference,  Missouri 
Society  of  Daughters  of  the  American  Revo- 
lution, hereinabove  set  forth;  and  the  second 
part  hereby  accepts  said  property  and  assents 
to  said  conditions  and  all  the  conditions 
herein  contained. 

"IT  IS  EXPRESSLY  UNDERSTOOD  AND  agreed  that 
the  essence  of  this  contract  is  the  preser- 
vation and  maintenance  in  its  present  con- 
dition as  a historic  edifice  and  repository 
for  historic  relics  of  the  property  herein 
mentioned  and  the  preservation  and  mainten- 
ance for  their  historic  value  of  the  con- 
tents thereof;  and  the  compliance  with  said 
essential  requirement  shall  be  a question 
of  fact  for  determination  by  the  Governor 
of  the  ^>tate  of  ^isscuri  at  any  time  such 
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question  nay  arise. 

"IT  IS,  TFTnEFQFE, understood  and  agreed 
that  the  then  Governor  of  the  State  of 
Missouri  may  at  any  time  terminate  the 
tenancy  of  said  property  by  the  party  of 
the  second  part  tinder  this  contract,  upon 
sixty  (60)  days*  written  notice,  duly 
served  upon  the  then  State  Regent  or  chief 
executive  officer  of  the  Missouri  Society 
of  Daughters  of  the  American  Revolution, 
for  any  violation  of  the  terms  of  this  con- 
tract, to  be  specified  in  such  notice. 

"IT  IS  FURTHER  PROVIDED  and  agreed  that 
whenever  it  shall  appear  to  the  then  Gov- 
ernor of  the  JState  of  Missouri  that  said 
property  is  not  being  preserved  and  main- 
tained without  coat  to  the  State,  he  may 
thereupon  terminate  this  contract  immed- 
iately. The  power  of  the  General  Assembly 
of  the  i>tate  of  Missouri,  to  dispose  of 
the  property  herein  described,  by  sale  or 
other  disposition,  is  expressly  recognized 
and  reserved. 

"WITNESS  our  hands  to  duplicate  parts  here- 
of the  day  and  year  last  above  written 

STATE  OF  MISSOURI 

By/a/  Arthur  i.  Hyde 
Governor 

Attest: 

/s/  Charles  U.  Becker 
Secretary  of  State 


K'lSSOURI  SOCIETY  OF 

DAUGHTERS  OF  THE  AMER- 
ICAN REVOLUTION. 


Attest: 


By /a/  Mr a.  Paul  D.  Kltt 
State  Regent. 
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Under  this  act  and  Contract  the  State  of  Missouri 
owns  said  property  and  the  Missouri  Society  of  the  Daughters 
of  the  American  Revolution  merely  have  custody  of  said  prop- 
erty. The  Society  is  obligated  to  maintain  and  preserve  said 
property  in  its  present  condition  without  any  cost  whatsoever 
to  the  State  of  Missouri.  The  Society  may  rent  or  lease  said 
property  and  is  authorized  under  Section  V of  the  Resolutions 
and  Contract  to  receive  said  rental.  It  further  provides  that 
said  Society  shall  keep  the  property  insured  and  pay  the  prem- 
ium on  the  policies  and  such  expense  and  the  expense  of  the 
repairs  shall  be  paid  from  such  funds  as  the  Board  may  have 
from  rents  and  other  sources. 

It  is  apparent  that  it  was  the  intention  that  said  in- 
surance should  be  taken  out  for  the  protection  of  said  property 
from  any  destruction,  ^wever,  there  is  no  provision  in  the 
contract  whatsoever  that  specifically  requires  this  insurance, 
if  paid,  be  expended  for  the  repairs  or  destruction  occasioned 
by  windstorm,  etc.  It  would  have  been  an  easy  matter  to  have 
inserted  a provision  following  the  request  to  keep  the  property 
insured  and  pay  the  premiums,  any  payments  resulting  from  dam- 
age to  said  property  to  be  used  to  repair  or  restore  the  property 
to  its  former  status  or  that  it  shall  be  payable  to  the  State 
of  Missouri  for  such  purpose,  but  this  was  not  done. 

In  State  ex  rel  Thompson  vs.  Board  of  Regents,  305  !o.,57, 
a writ  of  mandamus  by  the  State  Treasurer  was  denied  by  the  court. 
The  writ  required  the  Board  of  Regents  of  the  Northeast  B'issouri 
State  Teachers  College  to  turn  otfer  to  the  State  Treasurer  money 
received  from  a fire  insurance  company  on  an  Insurance  policy  on 
buildings  belonging  to  the  State  and  destroyed  by  fire.  Under  the 
law  the  Board  of  Regents  was  vested  with  entire  management  of  the 
college.  T e law  also  required  the  Superintendent  of  Tublic 
Schools  to  report  all  receipts  o|  money  from  appropriations.  In- 
cidental fees  and  all  other  sources,  and  the  disbursements  there- 
of and  for  what  purposes,  and  th#  condition  of  said  College.  The 
3oard  of  Regents  from  incidental ffees  paid  premiums  on  fire  in- 
surance policies  on  said  buildings.  The  court  held  that  to  pay 
the  money  In  to  the  State  would  merely  delay  the  rebuilding  of 
said  structures  for  the  reason  It  would  require  another  appropria- 
tion! that  it  was  apparent  the  legislature  intended  suoh  fees 
wore  not  to  be  paid  into  the  State  Treasurer,  also,  that  such 
money  did  not  constitute  revenue  as  used  In  the  State  Constitution 
and  therefore  the  money  was  not  required  to  be  paid  Into  the  State 
Treasurer  and  be  appropriated  in  order  for  the  buildings  to  be 
reconstructed.  In  so  holding  the  court  said: 
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"I.  The  constitutional  provision  Invoked 
by  relator  as  the  underlying  authority  for 
the  issuance  of  this  writ  is  but  one  of  the 
many  restrictions  to  be  found  In  the  Consti- 
tution of  1875  concerning  the  custody  and 
expenditure  of  the  revenue.  The  moving 
cause  for  the  incorporation  of  these  re- 
strictions in  the  Constitution  was  to  put 
an  end  to  an  era  of  extravagance  and  waste 
in  the  use  of  the  revenue  which  had  pre- 
vailed for  more  than  a decade  prior  thereto- 
the  Constitution  of  1865  containing  no  such 
limitation  as  Is  found  in  the  provision 
under  consideration.  This  provision.  It 
will  be  seen  from  its  terms,  which  are 
wisely  chosen  as  a limitation  upon  power, 
is  restricted  to  'revenue  collected  and 
money  received  by  the  State  from  any  source 
whatsoever.'  By  revenue,  whether  its  mean- 
ing be  measured  by  the  general  or  the  legal 
lexicographer,  is  meant  the  current  Income 
of  the  State  from  whatsoever  source  derived 
which  Is  subject  to  appropriation  for  public 
uses.  Tills  current  income  may  be  derived 
from  various  sources  is  our  numerous  statutes 
attest,  but  no  matter  from  what  source  do- 
rlved,  if  required  to  be  paid  Into  the  Treas- 
ury, it  becomes  revenue  or  state  money;  Its 
classification  as  such  being  dependent  upon 
specific  legislative  enactment  or,  as  aptly 
put  by  the  respondent,  state  money  means 
money  the  Staise,  in  Its  sovereign  capacity, 

1 8 authorized  to  receive-  the  source  of  Its 
authority  being  the  Legislature. 

*««««** 

"Sections  11498  and  11500  confer  upon  the 
board  the  entire  management  of  the  college, 
including  the  right  to  determine  the  quali- 
fications of  students  seeking  admission 
therein. 

"Section  11505  requires  the  president  of  the 
board  to  make  an  annual  report  each  year  to 
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the  Superintendent  of  Public  Schools  of  all 
receipts  of  money  from  appropriations.  In- 
cidental fees  and  all  other  sources  and 
the  disbursements  thereof  and  for  what  pur- 
pose, and  the  condition  of  said  college. 

The  terms  of  this  section  indicate  by 
reasonable  implication  the  power  of  the 
board  to  hold  and  disburse  without  cover- 
ing into  the  State  Treasury  the  funds  here 
In  question.  If,  as  is  contended  by  rela- 
tor, all  moneys  received  by  the  board  were 
required  to  be  paid  into  the  State  Treasury 
the  only  money  that  cold  be  disbursed  by 
the  board  and  for  which  it  would  have  to 
render  an  account  would  be  that  which  had 
been  appropriated  for  the  college  by  the 
Legislature.  The  authorized  disbursements 
of  the  board  are  not  thus  limited  by  the 
section  which  includes  ’appropriations, 
incidental  fees  and  moneys  received  from 
all  other  sources.'  In  addition,  the 
board  Is  required  to  state  the  purposes 
for  which  these  disbursements  were  made. 
Certainly  it  cannot,  tinder  any  rule  of 
construction,  be  held  that  a payment  In- 
to the  State  ireasury  of  incidental  fees 
received  by  the  college  Is  in  any  sense  a 
disbursement.  Even  the  tyro  in  the  use  of 
our  mother  tongue,  attributes  no  other 
meaning  to  the  word  than  to  pay  out  or  ex- 
pend. A payment  into  the  Treasury,  there- 
fore, cannot  be  so  classified,  as  it  simp- 
ly effects  a change  In  the  custodian  and 
the  place  of  deposit  of  the  fund.  The 
correctness  of  our  construction  of  Section 
11505  is  further  attested  by  Section  11506 
which  requires  the  treasurer  of  the  board 
to  make  an  itemized  statement  to  the  Legis- 
lature of  the  receipts  and  expenditures 
of  the  board  showing  all  disbursemt  r.ts  of 
money  received  from  the  state  and  from 
other  sources.  In  harmony  with  the  construc- 
tion given  to  the  foregoing  sections  in 
Section  11508,  which  requires  the  board  at 
Its  annual  meeting  to  set  apart  ’all  money 
derived  from  incidental  or  other  fees  paid 
by  students,’  etc.,  thus  clearly  recognizing 
that  the  college  has  funds  within  Its  con- 
trol which  were  never  In  the  State  Treasury 
nor  appropriated  by  the  Legislature. 
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"III.*  *****  * '*  * * * » it  * *■*  * * 

it  * > * * Without  burdening  this  opinion 
with  their  review,  it  seems  sufficient 
to  say  that  in  none  of  these  statutes, 
either  by  express  enactment  or  reasonable 
implication  does  it  appear  that  it  was 
within  the  contemplation  or  intention  of 
the  Legislature  that  moneys  received  by 
the  managing  boards  of  educational  in- 
stitutions in  the  nature  of  incidental 
fees  should,  as  a condition  precedent  to 
their  use  by  the  respective  boards,  be 
required  to  be  first  paid  into  the  State 
Treasury  and  appropriated  therefrom  by 
the  Legislature.  In  the  absence  of  a 
mandatory  requirement  to  that  effect  no 
duty  is  devolved  upon  such  boards  to  thus 
dispose  of  these  funds.  Their  duty  in 
the  premises  in  the  presence  of  that 
discretion  with  which  the  law  has  clothed 
them  is  to  expend  such  funds  for  the  col- 
lege, and  account  for  same  in  the  manner 
required  by  the  plain  provisions  of  the 
governing  statutes. 

"No  reason  existing  for  the  exercise  of  this 
court's  mandatory  power  under  the  facts  in 

this  case,  the  writ  is  denied.  * * * * * * ^ 

♦ • 


Therefore,  in  answering  your  first  query,  in  view  of 
the  foregoing  authority,  and  that  such  moneys  received  from 
said  insurance  company  for  destruction  does  not  constitute 
revenue  as  provided  in  our  Constitution,  that  such  money  shall 
not  be  required  to  go  into  the  treasury  of  the  State  of  Missouri 
but  same  shall  go  to  the  Missouri  Society  of  the  Daughters  of 
the  American  Revolution,  of  course  we  are  assuming  that  said 
insurance  policy  did  not  provide  to  the  contrary  and  further 
that  the  Society  did  pay  all  premiums  upon  said  policy. 

Your  second  query  Is  practically  answered  by  our  con- 
clusion to  your  first  query.  It  would  be  legal  to  use  said 
money  to  repair  and  restore  said  property  to  Its  former  status. 
However,  any  surplus  is  not,  under  the  law  and  Constitution 
hereinabove  referred  to,  required  to  be  placed  in  the  State 
treasury.  In  reply  to  your  third  query,  we  have  already  ans- 
wered same. 
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Our  opinion  relative  to  your  fourth  query  is  that  no 
State  official  is  authorised  to  bind  the  State  as  proposed. 
Furthermore,  we  are  of  the  opinion  that  any  necessary  repairs 
to  restore  said  property  to  its  former  status  should  be  paid 
out  of  the  insurance  payment  which  is  forthcoming  as  a result 
of  said  damage.  We  know  of  no  way  to  force  such  expenditure 
from  such  payment.  However,  under  the  Act  authorizing  the 
purchase  of  said  Arrow  Rock  Tavern  and  Annex  and  the  Contract 
entered  into  it  leaves  no  doubt  that  the  Missouri  Society  of 
the  Daughters  of  the  American  1 evolution  are  obligated  to  pay 
for  such  damages. 


Respectfully  submitted 


AUBREY  R^  HAMMETT,  JF. 

Assistant  Attorney  General 


APPROVED: 


h(  Y McFITa'RICK 

Attorney  General  of  Missouri 


ART: SAW 


GOVERNOR:  APPROPRIATIONS:  Neither  regular  general 
LEGISLATURE  - assembly  or  specially 

called  general  assembly 
can  pass  deficiency  ap- 
propriation. 


September  11,  1942 


honorable  iorreat  C,  Lonneil 
Governor  of  Missouri 
Jefferson  oity,  Missouri 


j^ear  Governor  Lonnell: 


We  are  in  receipt  of  your  request  for  an  opinion 
of  recent  date,  which  partially  reads  as  follows: 


"Your  opinion  is  respectfully  re- 
quested on  the  following  questions: 

(a)  May  the  governor,  during 
the  period  of  time  remain- 
ing in  the  present  biennium, 
on  his  certificate  legally 
certify  for  allowance  and 
payment  out  of  the  state 
treasury,  as  other  demands 
against  the  state,  the 
expenses  of  some  messenger 
to  whom  the  governor  has 
issued  his  warrant,  under  the 
seal  of  the  state,  and  who 
lias  received  the  fugitive 
named  in  the  warrant  and  con- 
veyed such  fugitive  to  the 
county  in  which  an  offense  was 
committed,  or  is  by  law  cogniz- 
able, in  an  amount  which  exceeds 
the  sum  remaining  in  the  ap- 
propriation for  the  present  bi- 
ennium for  tho  Apprehension  of 
Criminals? 

(b)  May  the  payment  of  the  expenses 
referred  to  in  question  (a)  be 
legally  made  from  an  approprla- 
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tlon  by  a session  of  the 
General  Assembly  which  shall 
hereafter  convene?" 


Section  48  of  Article  IV  of  the  constitution  of 
Missouri,  reads  as  follows  * 


"The  General  Assembly  shall  have 
no  power  to  grant,  or  to  authorise 
any  county  or  municipal  authority 
to  grant  any  extra  compensation, 
fee  or  allowance  to  a public  officer, 
agent,  servant  or  contractor,  after 
service  has  been  rendered  or  a con- 
tract has  been  entered  into  and  per- 
formed in  whole  or  in  part,  nor  pay 
nor  authorize  the  payment  of  any 
claim  hereafter  created  against  the 
State,  or  any  county  or  municipality 
of  the  State,  under  any  agreement  or 
contract  made  wi thout  express  authority 
of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and 
void, "(Underscoring  ours.) 


This  section  was  adopted  October  30,  1875,  and  went 
into  operation  November  30,  1875,  and  no  similar  section 
was  in  the  Constitution  of  1865,  Under  this  section, 
any  contract  or  agreement,  made  without  express  authority 
of  law,  shall  be  null  and  void. 

Section  19,  of  Article  X of  the  Constitution  of 
Missouri,  reads  as  follows; 


"Ho  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage 
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ment,  except  In  pursuance  of  an 
appropriation  by  law;  nor  unless 
such  payment  be  made,  or  a warrant 
shall  have  Issued  therefor,  within 
two  years  after  the  passage  of  such 
appropriation  act;  and  every  such  law, 
making  a new  appropriation,  or  con- 
tinuing or  reviving  an  appropriation, 
shall  distinctly  specify  the  stun  ap- 
propriated, and  the  object  to  which  it 
is  to  be  applied;  and  it  shall  not  be 
sufficient  to  refer  to  any  other  law 
to  fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time." 


Under  the  facts  set  out  in  your  request  the  ap- 
propriation for  the  present  biennium  for  the  apprehension 
of  criminals  is  practically  exhausted,  there  being  only 
Seven  Dollars  and  Nineteen  Cents  (%7.19)  remaining. 

Under  Section  19,  Article  X of  the  Constitution 
of  Missouri,  supra,  no  money  can  be  paid  out  of  the 
treasury  of  tills  State,  or  any  funds  under  its  manage- 
ment, except  where  the  money  has  been  appropriated  by 
law.  Since  there  is  no  money  in  the  treasury  to  pay 
more  than  Seven  Dollars  and  Nineteen  Cents  («7.19)  out 
of  the  appropriation  for  the  apprehension  of  ci'lminals, 
any  order  made  by  the  CJovernor,  or  contract  which  binds 
the  State,  would  be  null  and  void,  if  there  was  not  suf- 
ficient money  in  the  appropriation  to  pay  the  claim  or 
demand  against  the  State. 

In  1933,  the  legislature  saw  fit  to  enact  Article 
1,  Chapter  3,  which  is  ki^own  as  the  "State  budget  Law." 
Under  Section  10907  R.  S.  Missouri,  1939,  which  is  part 
of  the  State  Budget  Law,  the  legislature  prohibited 
expenditures,  where  there  was  not  sufficient  money  in 
the  appropriation,  to  any  department  to  pay  the  same. 
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In  that  section  It  Is  specifically  stated: 


"The  auditor  shall  keep  aocounts 
showing 'the  appropriations  and  allot- 
ments. Such  aocounts  shall  show  all 
charges  and  obligations  Incurred 
against  such  appropriations  and  allot- 
ments. Ho  expenditure  shall  be  made 
and  no  obligation  incurred  by  any  de- 
partment without  the  certification  of 
the  auditor  that  there  is  a sufficient 
unencumbered  balance  in  the  allotment 
and  a sufficient  unencumbered  cash 
balance  in  the  treasury  to  the  credit 
of  the  fund  from  which  such  expendi- 
ture or  obligation  is  to  be  paid, 
each  sufficient  to  pay  the  same.  The 
auditor  shall  be  liable  personally 
and  on  his  bond  for  any  certification 
in  excess  of  any  allotment  or  in  ex- 
cess of  the  cash  balance  available. 

Any  officer  or  employee  of  the  state 
who  shall  make  any  expenditure  or 
incur  any  obligation  without  first 
securing  such  certification  from  the 
auditor  shall  be  personally  liable 
and  liable  on  his  bond  for  the  amount 
of  such  expenditure  or  obligation. 

For  any  department  maintaining  its 
principal  office  outside  of  Jefferson 
City,  the  auditor  shall  be  authorised 
to  establish  a system  for  certifica- 
tion of  obligations  and  expenditures 
so  as  to  prevent  inconvenience  and 
delay." 


Under  the  above  section  it  will  be  specifically 
noticed  that  the  word  "obligation"  is  used,  meaning, 
the  incurring  of  a debt.  This  section  also  provided 
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that  the  auditor  would  be  liable  personally,  and  on 
his  bond,  for  any  certification  In  excess  of  any 
allotment,  or  In  excess  of  the  cash  balance  available. 
Also,  In  this  section.  It  will  be  noticed  that  the 
following  sentence  Is  Included,  "Any  officer  or  em- 
ployee of  the  state  who  shall  make  any  expenditure  or 
Incur  any  obligation  without  first  securing  such  certi- 
fication from  the  auditor  shall  be  personally  liable 
and  liable  on  his  bond  for  the  amount}  of  such  expendi- 
ture or  obligation*"  In  other  words,'  any  officer  who 
enters  into  a contract  attempting  to  bind  the  State, 
where  there  is  not  sufficient  money  in  the  appropria- 
tion to  pay  the  obligation,  is  liable  personally  and 
on  his  bond. 

That  part  of  Section  10907,  supra,  which  pro- 
vides that  the  cash  balance  should  be  available  seems 
to  be  very  impractical,  but  it  is  not  for  this  depart- 
ment to  say  whether  or  not  that  part  of  the  section 
Is  constitutional.  The  Supreme  Court  of  this  State 
has  held  that  the  balance  of  a statute  is  constitutional 
although  certain  parts  of  the  section  of  the  statute 
Is  unconstitutional. 

In  any  event,  under  Section  19,  Article  X,  of 
the  Constitution  of  Missouri,  Section  48,  Article  IV 
of  the  Constitution  of  Missouri,  and  Section  10907  R. 

S.  Missouri,  1939,  which  are  a part  of  the  State  Budget 
Law,  no  contract  can  be  made  binding  the  State  where 
there  is  no  appropriation  for  the  demand  against  the 
State,  or  where  the  appropriation  has  been  exhausted. 

We  base  this  reasoning  on  the  fact  that  since  Section 
48,  Article  IV  of  the  Constitution  of  Missouri  prohibits 
the  payment  or  authorisation  of  the  payment  of  any  claim 
against  the  state,  county,  or  municipality,  under  any 
agreement  or  contract  made  without  express  authority 
of  law  and  Section  10907,  supra,  prohibits  the  incur- 
ring of  any  obligation  without  first  securing  a cer- 
tification from  the  auditor  that  there  is  sufficient 
money  in  the  appropriation  to  pay  the  obligation. 
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The  sections  of  the  Constitution  and  the  section 
of  the  Statutes  hereinbefore  set  out  clearly  express 
that  it  was  the  intention  of  the  framers  of  the  Consti- 
tution and  the  legislature  to  keep  the  expenditures 
of  any  biennium  within  the  appropriation  made  for  that 
biennium.  The  int«  tion  of  the  framers  of  the  Consti- 
tution may  be  construed  by  the  action  of  the  legislature 
in  enacting  laws  to  carry  out  certain  parts  of  the 
Constitution.  The  legislature  in  enacting  Section  10907, 
supra,  construed  Section  19,  Article  X and  Section  48, 
Article  IV  of  the  Constitution  of  Missouri  to  mean  that 
the  expenditures  of  any  biennium  should  not  be  more  than 
the  appropriation  made  for  the  same  biennium.  That  the 
intention  of  the  framers  of  the  Constitution  could  be 
construed  by  the  legislature  in  the  enactment  of  a 
statute  was  held  in  the  case  of  State  ex  rel.  O'Connor 
v,  Riedel  et  al.,  46  S,  W.  (2d)  131,  Par.  5,  where  the 
court  said* 


"In  determining  the  constitutionality 
of  statutes,  great  weight  has  always 
been  given  to  the  contemporaneous  con- 
struction placed  upon  the  several  pro- 
visions of  the  fundamental  law.  This 
is  particularly  true  with  regard  to  the 
construction  given  by  the  Legislature 
to  the  constitutional  provisions  deal- 
ing with  legislative  powers  and  pro- 
cedure. Though  not  conclusive,  such 
interpretation  is  entitled  to  great 
weight  and  should  not  be  departed  from 
unless  manifestly  erroneous.  6 R.  C. 

L.,  pp.  63,  64.  * * 


The  Missouri  Constitution  is  a limitation  on,  and 
not  a grant  of,  power  to  the  legislature.  (Gaines  v. 
Canada,  59  Sup.  Ct.  65,  305  U.  S.  580,  Mandate  131  S. 
W.  (2d)  217.)  The  Intent  and  purpose  of  lawmakers  is 
of  pri’  ary  importance  In  determining  the  true  meaning 
and  scope  of  constitutional  provisions.  (Graves  v. 
Purcell,  85  S.  W.  (2d)  543.) 
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Section  3977  R.  S.  Missouri,  1939,  reads  as 
follows : 


"The  expenses  which  may  accrue 
under  the  last  section,  being 
first  ascertained  to  the  satis- 
faction of  the  governor,  shall, 
on  his  certificate,  be  allowed 
and  paid  out  of  the  state  trea- 
sury, as  other  demands  against 
the  state." 


This  section  is  to  the  effect  that  where  the  Governor 
agrees  to  pay  the  expenses  of  a return  of  a fugitive, 
the  expenses  should  be  paid  out  of  the  State  Treasury 
the  same  as  other  demands  against  the  State.  Under 
this  section  the  Governor  is  not  restricted  as  to  the 
amount  of  the  expenses,  and  it  does  not  set  out  any 
statutory  fees  or  costs  that  can  be  allowed  by  the 
Governor,  and  he,  alone,  must  determine  the  amount  he 
should  allow  the  messenger  who  returns  the  fugitive, 
as  set  out  under  Section  3976  R.  S.  Missouri,  1939. 
That  it  is  in  his  discretion  as  to  the  amount  of  al- 
lowance was  held  in  the  case  of  State  ex  rel.  See, 
Marshal,  v.  Allen,  Auditor,  180  Mo.  27,  1.  c.  31,  32 
where  the  court  saldt 


"Under  the  statute  quoted  (sec. 

2744,  R.  S.  1899)  the  duty  of  de- 
termining the  question  of  the  com- 
pensation and  expenses  of  such 
messenger,  is  vested  solely  in  the 
Governor,  and  he  is  the  head  of  a 
co-ordinate  branch  of  the  government, 
and  all  his  acts  as  such  are  in  that 
capacity,  and  hence  he  can  not  be 
interfered  with  in  the  discharge 
of  his  duties  by  the  courts.  * * 
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"*  * * The  Governor  alone  has  the 
power  to  determine  how  much  shall 
be  paid,  and  to  order  it  paid.  Until 
he  does  so  the  Auditor  can  not  law- 
fully  issue  a warrant  therefor,  * *" 


There  is  no  question  but  that  the  allowance  of 
expenses  in  the  apprehension  of  criminals  is  a contract 
for  the  reason  that  the  Governor  enters  into  an  agree- 
ment with  the  messenger  as  to  the  amount  of  expenses 
allowed  for  the  return  of  the  fugitive.  Since  the  ap- 
propriation for  the  apprehension  of  criminals  is  prac- 
tically exhausted,  and  the  dovernor  allows  a messenger 
the  amount  of  his  expenses,  which  is  in  excess  of  the 
present  balance  in  the  appropriation,  he  is  contracting 
to  bind  the  State  to  pay  the  expenses  of  a messenger, 
in  violation  of  Section  19,  Article  X of  the  Constitution 
of  Missouri,  and  Section  10907,  supra,  and  the  contract 
of  the  Governor  with  the  messenger  would  be  null  and  void, 
as  set  out  in  Section  48,  Article  IV  of  the  Constitution 
of  Missouri,  The  reason  that  the  contract  would  not  be 
binding  on  the  State,  is  the  fact  that  there  is  not  suf- 
ficient money,  or  no  money,  in  the  appropriation  to  pay 
the  claim.  It  was  held  that  such  contract,  where  no 
money  was  appropriated  for  the  payment  of  a claim,  would 
be  null  and  void,  in  the  case  of  State  ex  rel  ^cainley 
Pub.  Co,  v,  Hackmann,  State  Auditor,  282  S.  W,  1007, 

Par,  10,  where  the  court  said! 


"it  further  appears  that  no  money  has 
been  appropriated  out  of  which  relator's 
bill,  as  herein  submitted,  can  be  paid. 
And  since  under  the  provisions  of  sec- 
tion 19,  article  10,  of  the  Constitution, 
no  money  may  be  paid  out  of  the  state 
treasury,  except  in  pursuance  of  an  ap- 
propriation by  law,  the  respondent  was 
and  is  without  authority  to  issue  a war- 
rant in  payment  of  relator's  claim.  For 
it  cannot  be  said  that  a claim  is  paid 
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pursuant  to  an  appropriation  act, 
where  It  Is  paid  out  of  money  spe- 
cifically appropriated  for  a dif- 
ferent purpose.  And  it  might  be 
said  in  passing  that  the  Legislature 
could  not  now  pass  a valid  act  ap- 
propriating money  out  of  which  re- 
lator's claim  could  be  paid,  because 
his  claim  is  based  upon  a contract 
entered  into  without  authority  of  law, 
and  section  48  of  article  4 of  the 
Constitution  expressly  prohibits  the 
General  Assembly  from  authorising  the 
payment  of  any  claim  hereafter  created 
against  the  state  under  any  agreement 
or  contract  made  without  express  au- 
thority of  law,  and  that  all  such  au- 
thorised contracts  shall  be  null  and 
void,"  (Underscoring  ours.) 


In  the  above  quotation,  the  court  specifically 
held  that  the  legislature  could  not  now  pass  a valid  act 
appropriating  money  for  the  payment  of  an  illegal  claim, 
because  the  claim  was  based  upon  a contract  entered  J.nto 
without  authority  of  law,  and  was  in  violation  of  Sec- 
tion 48,  of  Article  IV  of  the  Constitution  of  Missouri, 
which  prohibits  the  appropriation  of  money  for  the  pay- 
ment of  such  a claim.  This  case  is  the  last  and  ruling 
case  on  this  particular  point, 

A further  reason  is  the  fact  that  under  Section 
10907,  supra,  which  is  part  of  the  State  Budget  Law,  the 
auditor  is  prohibited  from  certifying  such  a claim,  and 
under  Seetlon  10895  R,  S,  Missouri,  1939,  which  is  also 
part  of  the  State  Budget  Law,  the  Governor  is  responsible 
for  the  preparation  of  the  Budget  and  its  presentation 
to  the  legislature,  and  shall  enforce  observance  of  the 
appropriation  made  by  the  legislature  under  the  State 
Budget  Law, 
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We  are  avare  of  the  case  of  State  ex  rel.  Kelly 
et  al.  v.  Hackmann,  205  S.  ?/.  161,  which  opinion  was  to 
the  effect  that  architects  by  the  name  of  Kelly  & Kelly 
were  entitled  to  money  for  services  rendered  in  the 
building  of  the  new  State  Capitol,  although  their  claim 
was  not  demanded  before  the  end  of  the  biennium  in  which 
they  performed  their  services,  but  in  that  case  it  was 
not  a question  of  appropriation,  for  the  reason  that 
there  was  sufficient  money  in  the  fund  earmarked  for  the 
building  of  the  State  Capitol, 

Section  43,  Article  IV  of  the  Constitution  of 
Missouri,  reads  as  follows t 


"All  revenue  collected  and  moneys 
received  by  the  State  from  any 
source  whatsoever  shall  go  into  the 
treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the 
same,  or  to  permit  money  to  be  drawn 
from  the  treasury,  except  in  pursuance, 
of  regular  appropriations  made  by  law. 
All  appropriations  of  money  by  the  suc- 
cessive General  Assemblies  shall  be 
made  in  the  following  order: 

"First.  For  the  payment  of  all  in- 
terest upon  the  bonded  debt  of  the 
State  that  may  become  due  during  the 
term  for  which  each  General  Assembly 
is  elected, 

"Second.  For  the  benefit  of  the  sink- 
ing fund,  which  shall  not  be  less  an- 
nually than  two  hundred  and  fifty  thous- 
and dollars, 

"Third,  For  free  public  school  purposes, 

"Fourth,  For  the  payment  of  the  cost 
of  assessing  and  collecting  the  revenue. 
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* 


"Fifth.  For  the  payment  of  the  civil 
list  • 

"Sixth.  For  the  support  of  the  eleemosy- 
nary  institutions  of  the  State. 

"Seventh.  For  |the  pay  of  the  General 
Assembly,  and  'such  other  purposes  not 
herein  prohibited  as  it  may  deem  neces- 
sary; but  no  General  Assembly  shall  have 
power  to  make  any  appropriation  of  money 
for  any  purpose  whatsoever,  until  the 
respective  sums  necessary  for  the  pur- 
poses in  this  section  specified  have 
been  set  apart  and  appropriated,  or  to 
give  priority  in  its  action  to  a suc- 
ceeding over  a preceding  item  as  above 
enumerated." 


% 

This  section  is  designated  as  a limitation  on  legis- 
lative power  and  specifically  prohibits  the  appropria- 
tion of  money  by  successive  general  assemblies  in  any 
other  manner  except  as  set  out  in  this  section.  In 
reading  this  section  we  find  no  order  of  appropriation 
for  the  payment  of  claims  arising  in  a former  biennium, 
or  at  a former  time,  for  which  no  appropriation  had  been 
made.  In  fact,  it  specifically  states  that  no  money 
shall  be  diverted  from  the  treasury  except  in  pursuance 
of  regular  appropriations  made  by  law. 

Another  limitation  on  the  legislative  power  is 
Section  44,  Article  IV  of  the  Constitution  which  partially 
reads  as  follows* 


"The  General  Assembly  shall  have  no 
power  to  contract  or  to  authorize  the 
contracting  of  any  debt  or  liability 
on  behalf  of  the  State,  or  to  issue 
bonds  or  other  evidences  of  indebted- 
ness thei*eof,  except  in  the  following 
cases:  * * * -«•  * * •" 
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This  section  specifically  prohibits  the  contracting 
or  authorisation  of  the  contracting  of  any  debt  or  lia- 
bility on  behalf  of  the  State,  except  in  certain  instances 
which  arc  set  out  In  four  separate  paragraphs  which  are 
too  lengthy  for  this  opinion.  The  first  exception  being 
a renewal  of  certain  bonds,  the  second  exception  which 
allows  the  creation  of  the  debt  in  the  case  of  an  unseen 
emergency  vrhich  may  arise  by  reason  of  the  fact  that 
the  revenue  is  not  sufficient  for  the  appropriation  made. 
This  exception  does  not  mean  that  a debt  can  be  created 
when  the  appropriation  is  exhausted,  but  means  a de- 
ficiency of  the  revenue  and  shall  not  exoeed  the  sum  of 
Two  Hundred  Fifty  Thousand  (£250,000.00)  Dollars  for 
any  one  year.  The  third  exception  provides  for  the 
general  assembly  to  submit  an  act  providing  for  the 
loan  of  £250, 000.00  for  any  one  year,  this  submission 
must  be  made  to  the  voters  of  the  State.  The  fourth 
exception  is  for  the  relief  of  members  of  the  military 
service  in  ' orld  War  Number  One. 

In  reading  both  Sections  43  and  44  of  Article 
IV  of  the  Constitution  of  Missouri,  we  do  not  find  any 
provision  allowing  the  general  assembly  to  appropriate 
money  for  expenditures  created  in  the  previous  biennium. 

Section  43,  Article  IV  of  the  Constitution  of 
Missouri,  supra,  prohibits  the  payment  of  money  out 
of  the  state  treasury  on  any  claim  where  no  appropria- 
tion has  been  made.  It  was  so  held  in  the  case  of 
State  ex  rel  Cordon,  236  Mo.  142,  1.  c.  158,  where  the 
court  salds 


"The  language  of  the  foregoing  pro- 
visions of  the  Constitution  is  clear 
and  explicit  and  forbids  the  payment 
of  money  from  the  State  treasury  •re- 
ceived from  any  source  whatsoever* 
or  »of  any  funds  under  its  management' 
except  in  pursuance  of  regular  ap- 
propriations made  by  law.  Because  of 
this  constitutional  inhibition  we  have 
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no  difficulty  in  deciding  that  in 
the  absence  of  an  appropriation  made 
by  the  General  Assembly  for  that  pur- 
pose no  funds  could  be  lawfully  paid 
out  of  the  State  treasury  for  the  sup- 
port and  maintenance  of  the  game  depart- 
ment, nor  would  relator  be  entitled  to 
the  audit  and  allowance  of  Ms  accounts  • 
for  salary  and  expenses,  * * * * * " 

. 

» ' 

Section  48  of  Article  IV  of  the  Constitution  of 
Missouri,  supra,  became  effective  on  November  30,  1875, 
and  in  the  laws  of  l!877,  page  17  a general  deficiency 
appropriation  itas  made  by  the  general  assembly,  which 
was  the  first  gjeneraft  assembly  after  Section  48,  of 
Article  IV  beoime  effective,  -‘■he  legislatures  from 
that  time  on  halve  enacted  deficiency  appropriations 
under  that  namd,  and  under  the  name  of  "Relief",  but 
if  the  relief  dr  deficiency  appropriation  1b  made  for 
the  payment  of  a contract  or  obligation  that  is  null 
and  void,  then  the  appropriation  would  be  a violation 
of  Section  46,  of  Article  IV  of  the  Constitution  of 
Missouri,  which  reads  as  follows: 


"The  General  Assembly  shall  have 
no  power  to  make  any  grant,  or  to 
authorize  the  making  of  any  grant 
of  public  money  or  tMng  of  value 
to  any  individual,  association  of 
individuals,  municipal  or  other 
corporation  whatsoever:  Provided, 
That  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in 
a case  of  public  calamity," 


The  legislature  on  many  occasions  since  1877 
has  made  deficiency  and  relief  appropriations  to  most 
of  the  departments,  but  that  fact  cannot  be  taken  ad- 
vantage of  by  reason  of  laches,  for  the  reason  that 
the  sections  of  the  Constitution  hereinbefore  set  out 
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are  still  in  full  force  and  effect.  It  was  so  held 
in  the  case  of  Alfred  Harfst  et  al.  Appellant,  v. 

A,  J.  Hoe gen,  et  al,  Heapondent,  No.  37264,  in  the 
Supreme  Court  of  Missouri,  unreported.  In  that  case 
Judge  James  Louglas,  who  wrote  the  opinion  said: 

"It  ia  of  no  purpose  to  discuss  or 
decide  other  questions  raised  except 
to  point  out  that  long  acquiescence 
of  appellants  in  the  management  of  the 
school  cannot  make  such  management  prop- 
er. No  one  may  waive  the  public  in- 
terest I9 j the  constitutional  provi- 
sions are  mandatory  and  cannot  be  waived. 

18 

( Knoulten  v,  baumhover,  182  Iowa  691,  166  N.  W.  202, 

5 A.Xi.R.  841 ) 19  gy  v.  Liberty  I o angary  Co. . 

372  Mo.  496,  37  S.  . (2)  640,  16  o.  J.  Const.  Law, 

Sec.  89;  20  State  ex  rel  United  ivallv^ays  Co. . v.  Public 
Service  uoamlsBlon.  270  M o.  429,  1^2  3.  ...  958.) 


In  Paragraph  (b)  cf  your  request  you  ask  the  follow- 
ing questions 


"May  the  payment  of  the  expenses 
referred  to  in  question  (a)  be 
legally  made  from  an  appropriation 
by  a session  of  the  General  Assem- 
bly which  shall  hereafter  convene?" 


<Ve  are  assuming  that  when  you  say,  and  refer  to 
the,  "Oeneral  Assembly  which  shall  hereafter  convene", 
you  mean  either  the  "Regular  General  Assembly",  or  a 
"Specially  called  General  Assembly,"  Under  the  authori- 
ties hereinbefore  set  out,  we  believe  that  the  contract 
with  the  messenger,  where  no  money  is  in  the  appropria- 
tion, is  null  ana  void,  and  for  that  reason  the  next 
general,  or  specially  called  assembly,  if  one  is  called, 
is  prohibited  from  appropriating  any  money  on  any  de- 
mand against  the  State  under  any  contract  which  is  null 
and  void. 
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We  are  enclosing  a copy  of  an  opinion  rendered  by 
this  department  on  February  IS,  1942,  to  you,  in  reference 
to  a deficiency  appropriation  for  the  relief  of  the  Grain 
and  'Warehouse  Commission,  In  that  opinion  we  held  that 
a deficiency  appropriation  would  be  unconstitutional. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  the  Oovernor  during  the  period  of  time  remaining 
in  the  present  biennium,  cannot,  on  his  certificate, 
legally  certify  for  allowance  and  payment  by  the  State 
Treasurer,  as  other  demands,  against  the  state,  the 
expense  of  some  messenger  to  whom  the  Governor  has 
Issued  his  warrant,  under  the  seal  of  this  State,  and 
who  has  received  the  fugitive  named  in  the  v/arrant  and 
conveyed  the  fugitive  to  the  county  in  which  the  of- 
fense was  committed,  or  Is  by  law  cognizable  or  in  an 
amount  which  exceeds  the  sum  remaining  In  the  appropria- 
tion for  the  present  biennium  for  the  apprehension  of 
criminals. 

It  is  further  the  opinion  of  this  department  that 
the  payment  of  such  expenses  cannot  be  legally  made 
from  a later  appropriation  by  a session  of  the  regular 
general  assembly,  or  by  the  session  of  a specially  called 
session  of  the  general  assembly. 

• In  view  of  the  fact  that  legislatures,  beginning 
in  the  first  general  assembly  after  the  adoption  of 
Section  48,  Article  IV  of  the  Constitution  of  Missouri, 
have  passed  deficiency  appropriations  and  appropriations 
for  the  relief  of  most  of  the  departments  of  the  State, 
and  the  last  legislature  of  1941  made  a deficiency  ap- 
propriation to  many  of  the  departments,  including  the 
Judiciary  Department,  we  suggest  that  this  matter  should 
be  tested  In  the  Supreme  Court  by  proper  procedure  so 
that  there  will  be  no  doubt  as  to  the  legality  of  ap- 
propriations made  by  future  legislatures. 
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YJe  aay  thia,  not  for  the  reaaon  that  we  are 
In  doubt  about  this  opinion,  but  for  the  reason  that 
such  a decision  would  be  final  and  leave  no  doubt 
as  to  the  purposes  of  the  framers  of  the  Constitution 
In  adopting  Section  48  of  Article  IV  and  Section  19 
of  Article  X,  and  the  legislature,  in  enacting  Section 
10907,  R.  S.  Missouri,  1939. 


Respectfully  submitted 


W.  J.  bURAE 

Assistant  Attorney  General 


APPROVED: 


ROY  MeKITTRICK 

Attorney  General  of  Missouri 
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FEDERAL  SOLDIERS’  HOME 
AT  ST.  JAMES,  MISSOURI: 


It  Is  not  necessary  for  a soldier 
or  sailor  to  have  actually  served 
In  a war  to  be  entitled  to  admission 
to  the  Federal  Soldiers'  Home  at  St. 
James,  Missouri. 


September  15,  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri 


FILED 

^ f 


Dear  Governor  Donnell: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  received  by  this  department  September  14th, 
1942.  Your  letter  is  as  follows: 


"Your  opinion  Is  respectfully  requested 
on  the  following  question: 

"Is  a soldier  or  sailor  entitled  to  ad- 
mission into  the  State  Federal  Soldiers' 

Home  at  St.  James,  Hi a a our I,  who  is  a 
citizen  of  the  state  of  Missouri,  who 
was  honorably  discharged  from  the  ser- 
vice of  the  United  3tates,  and  who  is 
in  indigent  circumstances,  and  from  a 
disability,  not  received  in  any  illegal 
act,  is  unable  to  support  himself  by 
manual  labor,  but  who  has  not  served  in 
the  United  States  army,  navy  or  marine 
corps  in  any  war  and  been  honorably  dis- 
oliargeT^f rom  such  service? 

"In  connection  with  the  question  above 

propounded  your  attention  is  respectfully  < 

directed  to  Section  15136  and  Section 

15140  of  the  Revised  Statutes  of  Missouri 

of  1939,  and  also  to  Art  cle  I,  Section  1 

of  the  By-Laws  for  the  Government  of  the 

3tate  Federal  3oldlers'  Home. 

I 

"There  is  enclosed  a copy  of  By-Laws  and 
Rules  and  Regulations  for  the  Government 
of  the  State  Federal  Soldiers'  Home.  With 
your  opinion,  hereby  requested,  kindly  re- 
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tum  said  copy  of  By-Laws  and  Rules 
and  Regulations  Tor  the  Government  of 
the  State  Federal  Soldiers’  Home." 


If  we  understand  your  question  correctly.  It  Is:  if 
a person  possesses  all  the  other  qualifications  required  by 
law  to  entitle  him  to  admission  into  the  Federal  Soldiers’ 

Home  at  St.  James,  Missouri,  is  it  necessary  for  him  to  have 
served  in  the  United  States  army,  navy  or  marine  corps  in 
any  war. 

You  have  called  our  particular  attention  to  Sections 
15136  and  15140  of  Article  2,  Chapter  124,  R.  S.  Ho.  1939, 
and  to  certain  portions  of  Section  1,  Article  I of  the  By- 
Laws  and  Rules  and  Regulations  for  the  government  of  the 
State  Federal  Soldiers'  Home,  St.  Janes,  Missouri,  adopted 
November  3rd,  1939,  by  the  Board  of  Managers  of  said  Home. 

It  will  be  necessary  to  trace  very  briefly  the  history 
of  the  Federal  Soldiers  Hone.  Vie  find  that  this  home  was 
created  by  the  act  of  the  General  Assembly  in  1897  (Acts 
1897,  page  20),  which  empowered  the  Board  of  Trustees  created 
by  the  act  "to  receive  for  a nominal  consideration  from  the 
corporation  known  as  the  ’Woman’  8 relief  corps  soldiers'  home' 
a good  and  sufficient  conveyance  of  the  property,  comprising 
fifty-nine  acres,  more  or  less,  in  or  near  St.  Janes,  in  the 
county  of  Phelps,  known  as  the  soldiers’  home  of  said  place, 
vesting  the  title  to  said  property  in  the  state  of  Missouri." 
The  home  was  purchased  in  accordance  with  the  above  law  and 
proceeded  to  function  accordingly. 

We  call  your  attention  to  that  part  of  Section  15136,  R. 
S.  Mo.  1939,  which  may  have  some  bearing  on  your  question,  as 
follows : 


"The  governor,  by  and  with  the  advice 
and  consent  of  the  senate,  shall  ap- 
point a board  of  trustees  of  the  fed- 
eral soldiers’  home,  to  be  composed  of 
five  members.  Each  of  said  members 
shall  be  a citizen  of  the  state  of 
Missouri,  and  more  than  thirty  years 
of  age,  and  it  shall  be  the  duty  of  the 
members  of  said  board  of  trustees  to 
maintain  the  home  now  established  at 
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St,  James  In  the  state  of  Missouri 
for  disabled  and  indigent  soldiers 
and  sailors  and  army  nurses  who  en- 
listed, served  and  participated  in 
the  Mexican  war  and  the  war  of  the 
rebellion  for  the  preservation  of 
the  union  of  the  United  States;  and 
also  for  the  aged  wives  of  such 
soldiers  and  sailors.  * * * * •»  »•  *n 


It  will  be  noted  that  this  section  merely  describes  the 
home  then  established  and  the  people  who  were  maintained  or 
kept  at  the  home  at  the  time  it  was  taken  over  by  the  State, 
and  does  not  undertake  to  describe  those  who  are  now  eligible 
to  be  admitted  therein  for  the  reason  that  Section  15140,  R. 
S,  Ho,  1939,  provides  what  qualifications  one  must  have  to  be 
admitted  to  said  home,  and  Section  15136,  supra,  in  no  way 
sets  forth  the  qualifications  for  admittance. 

Section  5,  Session  Acts  of  1097,  the  original  act,  lias 
been  amended  in  several  particulars  by  adding  different 
groups  of  persons  who  are  entitled  to  admission  since  Its 
original  enactment. 

By  the  Acts  of  1911,  page  119,  the  following  words  were 
added:  "or  widow  or  such  ex-member  of  the  enrolled  Missouri 
militia,  who  served  90  days  or  more  in  the  field  during  the 
civil  war,"  and,  by  the  Acts  of  1939,  at  page  746,  the  word 
"mother"  wa3  inserted,  referring  to  the  mother  of  such 
soldier  or  sailor  who  was  eligible  to  be  admitted  to  the 
home.  So  that.  Section  15140,  R.  S.  Ho.  1939,  reads  as 
follows : 


"The  soldiers  and  sailors  who  shall  be 
entitled  to  admission  into  said  home 
shall  be  citizens  of  the  state  of 
Missouri,  who  were  honorably  discharged 
from  the  service  of  the  United  States, 
and  who  are  in  indigent  circumstances, 
and  from  any  disability,  not  received  in 
any  Illegal  act,  are  unable  to  support 
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the  ins  elves  by  manual  labor,  and  that 
the  aged  mother,  wife  or  widow  of 
such  soldier  or  sailor,  and  army 
nurses,  who  served  with  the  armies 
of  the  United  States  or  such  ex- 
members of  the  enrolled  Missouri 
militia,  who  served  ninety  days  or 
more  in  the  field  during  the  civil 
war,  shall  also  be  entitled  to  ad- 
mission in  said  home,  provided  they 
be  in  indigent  circumstances  and  un- 
able to  support  themselves  by  manual 
labor . " 


By  the  amendment  of  Section  *>,  Session  Acts  of  1897,  through- 
out the  years  down  to  the  present  Section  15140,  R.  S.  Ho. 
1939,  the  legislature  has  shown  an  intent  to  determine  who 
was  eligible  to  be  admitted  to  the  home  and  lias  not  granted 
that  power  to  the  board  of  trustees  to  determine  who  shall 
be  admitted. 

Section  1,  Article  I,  of  the  By-Laws  referred  to  above, 
provides  in  part  as  follows: 


"The  soldiers  and  sailors  who  shall 
be  entitled  to  admission  in  the  State 
Federal  Soldiers’  Home  shall  be  citi- 
zens of  the  State  of  Liissouri,  who 
shall  have  served  in  the  United  States 
army,  navy  or  marine  corps  in  any  war, 
and  have  been  honorably  discharged 
from  such  service,  »*****■»***■ 


Said  section  provides  certain  other  qualifications  for  ad- 
mission to  the  home  not  pertinent  to  the  question  here  in- 
volved and  which  we  therefore  deem  unnecessary  to  quote. 


The  authority  for  the  Board  of  Trustees  of  the  Home 
to  make  the  rules  and  Regulations  is  found  in  the  latter 
part  of  Section  15139,  R.  S.  Ho.  1939,  as  follows: 
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That  the  said  board  shall 
have  the  power  to  make  all  needful 
rules  and  regulations  for  the  manage- 
ment and  government  of  said  home,  to 
employ  the  necessary  officers  and 
employees,  to  fix  their  compensation 
and  to  formulate  rules  for  the  ad- 
mission of  the  state's  beneficiaries 
not  inconsistent  with  the  following 
section." 


It  will  be  noted  by  the  By-Laws  and  Rules  and  Regulations 
of  the  Rome  that  one  of  the  qualifications  for  the  admission 
of  soldiers  and  sailors  to  the  home  is  that  they  shall  have 
served  in  the  United  States  army,  navy  or  marine  corps  in 
any  war  and  have  been  honorably  discharged  from  such  service. 
TTpon  a reading  of  Section  15140,  supra,  we  find  no  such  qual- 
ification required  for  admission  to  the  home  by  soldiers  and 
sailors.  In  other  words.  It  is  not  essential  for  the  soldier 
or  sailor  to  have  actually  served  in  any  war  to  be  admitted 
to  the  home,  because  Section  15140  makes  no  such  requirement 
and  the  By-Law  adopted  above  making  such  requirement  would  be 
inconsistent  with  Section  15140,  supra. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
if  the  soldier  or  sailor  mentioned  in  your  request  possesses 
all  the  other  qualifications  for  admission  to  the  Home  at  St. 
James  as  provided  by  Section  15140,  supra,  it  is  not  neces- 
sary for  him  to  have  aotually  served  in  any  war. 


Respectfully  submitted. 


CCVELL  R.  HEWITT 

Assistant  Attorney-General 

APPROVED: 


wranmr: 

Attorney-General  of  Kissouri 


CRH: CP 


CANNONS:  State  of  Missouri  has  title  to  German  cannons  on 

Capitol  grounds  captured  in  first  World  War. 


September  21,  1942 


Honorable  Forre3t  C.  Donnell 
Governor  of  Missouri 
Capitol  Building 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


FILED 


Several  days  ago  you  requested  this  office  to  furnish 
you  with  an  opinion  regarding  the  title  and  ownership  of 
the  artillery  pieces  used  for  ornamental  purposes  on  the 
Capitol  grounds.  These  artillery  pioces  are  from  different 
wars.  From  the  war  with  Germany  there  are  five  pieces,  as 
follows:  one  150  mm.  long  field  rifle  gun,  one  136  mm.  long 
field  gun,  one  210  ram.  howitzer,  one  75  am.  gun,  converting 
to  75  A. A.,  one  77  mm.  gun  standard.  These  five  pieces  were 
distributed  by  the  Secretary  of  >ar  under  authority  of 
3ection  203,  Chapter  3,  Title  5,  U.3.C.A.,  which  is  as 
follows: 


”The  Secretary  of  War  is  authorized  and 
directed  to  apportion  and  distribute  pro 
rata  among  the  several  States  and  Terri- 
tories, and  possessions  of  tire  United 
States  and  tire  District  of  Columbia  in 
corresponding  ratio  as  the  total  number 
of  men  3ervlng  in  the  armed  forces  of 
the  United  States,  as  hereinafter  pro- 
vided, from  each  State,  Territory,  or 
possession  of  the  United  States  and  the 
District  of  Columbia  bears  to  the  total 
number  of  men  so  serving  from  all  States, 
Territories,  possessions,  and  the  District 
of  Columbia,  all  guns  and  howitzers  with 
their  respective  carriages,  machine  guns, 
and  other  war  devices  and  trophies  suitable 
for  distribution  and  captured  by  or  sur- 
rendered to  the  armed  forces  of  the  United 
States  from  the  armed  forces  of  Germany 
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and  allied  nations,  with  the  excep- 
tion of  such  guns,  howitzers,  carri- 
ages, machine  guns,  and  other  war 
devices  and  trophies  as  may  be  re- 
quired for  experimental  purposes,  or 
for  actual  use  by  the  armed  forces 
of  the  United  States;  and  the  further 
exception  of  such  of  the  devices  afore- 
mentioned as  may  be  required  for  display 
in  national  museums,  at  national  homes 
for  disabled  volunteer  soldiers,  or  for 
monumental  purposes  in  Arlington  national 
Cemetery  and  in  other  national  cemeteries, 
national  parks,  and  national  monuments 
wheresoever  situated.” 


Section  204  of  the  same  Chapter  and  Title  provides 
the  basis  of  distribution  and  Section  205  of  that  Chapter 
and  Title  directs  how  shipments  shall  be  made,  and  further 
provides  as  follows: 


” * * * If  the  chief  executive  or  the  com- 
missioners of  any  State,  Territory,  pos- 
session, or  District,  3hall  not,  within 
one  year  after  notification  of  the  char- 
acter and  quantity  of  the  apportionment, 
file  with  the  Secretary  of  War  such  accept- 
ance and  agreement,  3uch  apportionment,  or 
any  part  thereof,  shall  be  sold  as  surplus 
property  as  it  then  is  and  where  it  then 
is,  or  shall  be  destroyed  - all  as  the 
Secretary  of  War,  in  hi3  discretion,  shall 
determine;  and  like  action  shall  be  taken 
in  respect  6f  the  rejected  portion  of  any 
apportionment  accepted  in  part  only,  and 
war  devices  and  trophies  considered  by  the 
iecretary  of  War  as  unsuitable  for  distri- 
bution.” 


This  lav/  was  enacted  in  1924.  Section  207  of  the  same 
Chapter  and  Title  authorized  the  Secretary  of  War  to  make 
rules  and  regulations  to  carry  the  Act  into  effect. 
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A search  of  the  records  in  the  Adjutant  General's 
office  lias  failed  to  reveal  any  formal  acceptance  by  the 
Governor  of  these  pieces.  In  all  probability  if  a copy 
of  such  acceptance  exists  it  would  be  in  the  correspondence 
files  of  the  Hon.  Arthur  U.  Hyde,  who  was  Governor  of  the 
State  of  Missouri  at  the  time  of  the  enactment  of  the  law. 
There  is,  however,  a copy  of  a letter  Witten  by  F.  II. 
Rumbold,  the  Adjutant  General  of  Missouri,  under  date  of 
May  5,  1925,  to  the  Chief  of  Ordnance,  requesting  informa- 
tion in  regard  to  the  above  mentioned  pieces  of  artillery, 
in  which  letter  it  is  stated  by  General  Rumbold  that  he  lias 
been  designated  agent  for  the  Governor  and  that  the  pieces 
have  been  received  and  are  on  the  Capitol  grounds. 

Hone  of  the  sections  of  the  Federal  statutes  above 
referred  to  has  ever  been  construed  by  any  court. 

The  word  "apportion”  is  defined  by  Webster's  New  Inter- 
national Dictionary  as  follows: 

"To  divide  and  assign  in  Ju3t  proportion; 
to  divide  and  distribute  proportionally; 
to  malte  an  apportionment  of;  portion  out; 
to  allot." 


The  word  "distribute'  is  defined  by  Webster’s  New  Inter- 
national Dictionary  as  follows: 


"To  divide  among  several  or  many;  to 
deal  out;  apportion;  allot." 


Further,  in  numerous  casos  the  word  "apportion"  been 
held  to  mean  merely  "to  divide"  and  the  word  "distribute" 
while  having  no  technical  meaning  in  conveyancing,  has  also 
in  numerous  cases  been  held  to  mean  "to  divide  among  several", 
"to  deal  out."  It  Is  a word  which  is  ordinarily  used  when 
referring  to  the  dividing  and  giving  out  of  personal  property. 

From  the  foregoing  It  appears  to  the  writer  that  the 
above  mentioned  pieces  of  artillery  were  a gift  from  the 
Federal  government  to  the  State  of  Missouri  to  be  accepted  by 
the  Governor;  that  they  were  properly  accepted,  although  there 
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is  no  copy  of  formal  acceptance,  and  that  title  to  the 
sane  is  in  the  State  of  Missouri  and,  further,  that  these 
pieces  of  artillery  used  for  ornamental  purposes  may  "be 
dealt  with  in  the  sane  manner  and  by  the  sane  means  as 
other  pieces  of  ornamental  personal  property  on  the  Capitol 
grounds  are  dealt  with  by  the  State. 

Thi3  conclusion  is  strengthened  by  the  administrative 
interpretation  of  the  Chief  of  Ordnance  in  the  letter  dated 
November  11,  1926  and  directed  to  Hon.  F.  M.  Rumbold,  Adju- 
tant General  of  Missouri,  treating  with  other  articles  which 
had  been  sent  out  under  authority  of  the  above  mentioned  Acts. 
Tills  letter  was  a reply  to  a letter  of  General  Rumbold  ask- 
ing directions  about  some  material  which  had  been  shipped  to 
the  State  of  Missouri,  which  had  not  been  formally  ordered 
or  accepted,  or,  about  the  Federal  government  helping  to  pay 
freight  charges  on  the  same.  In  the  letter  C.  C.  Williams, 
Major  General  United  States  Army,  Chief  of  Ordnance,  said: 


"I  do  not  like  to  suggest  that  German 
shells  be  sold  as  scrap  due  to  their 
value  as  souvenirs,  but  under  the  lav/ 
they  have  passed  to  the  Governors  of 
the  various  States  and  if  they  cannot 
be  distributed  under  conditions  which 
will  pay  for  their  freight,  I do  not 
believe  there  is  any  bar  from  the 
United  States  government's  viewpoint 
to  the  States  selling  them  for  reimburse- 
ment for  the  freight  charges." 

s 

As  you  know,  in  the  absence  of  construction  by  courts 
an  administrative  construction  by  the  officer  authorized  to 
administer  an  Act  is  entitled  to  great  weight.  And,  in 
further  support  of  the  conclusion  is  the  above  quoted  portion" 
of  Section  205,  Chapter  3,  Title  5,  U.  3.  C.  A.,  supra. 

There  is  also  an  old  brass,  or  bronze  piece  which  is  a 
souvenir  of  the  Spanlsh-American  War.  No  record  of  any  kind 
has  so  far  been  found  dealing  with  this  piece  of  artillery. 
However,  In  this  connection  it  is  desired  to  call  your  at- 
tention to  Section  68,  Chapter  5,  Title  50,  U.  S.  C.  A., 
which  is  as  follows: 
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"The  Chief  of  Ordnance  is  hereby 
authorized  to  sell  v/ithout  adver- 
tisement for  public  parks,  public 
buildings,  and  soldiers’  monuments 
purposes  surplus  obsolete  brass  or 
bronze  cannon,  carriages,  and  cannon 
balls  at  such  prices  as  he  may  deem 
reasonable  and  just:  Provided,  That 
obsolete  brass  or  bronze  cannon  and 
their  accessories  shall  not  be  dis- 
posed of  for  such  purposes  except  as 
provided  for  in  this  section." 

As  to  the  Civil  War  piece  and  the  piece  which  is  said 
to  have  been  with  the  Doniphan  Expedition  in  the  II ax i can 
War,  we  have  not  as  yet  been  able  to  find  any  record  deal- 
ing with  its  accession. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 

V/OJsCP 


APPROVED: 


HOT  

Attorney-General  of  Missouri. 


TAXATION: 
DATE  TAX 
LIET: 

EE  COISS 
EFFECTIVE : 


Lien  for  taxes  is  created  on  assess- 
ment date.  Such  lien  is  not  extin- 
guished by  passing  title  to  tax  ex- 
empt body. 


Gotober  12,  1942 


Lon.  I erbert  . km  las 
Trose outing  Attorney 
Keosho,  i.issouri 


Dear  hr.  Douglas: 


This  is  in  reply  to  yours  of  recent  date 
wherein  you  submit  the  following  set  of  faots  and 
request : 


"In  the  full  of  1941  several  thousands  of 
acres  of  land  were  condemned  in  Her, •ton 
County  for  the  site  of  Camp  Crowder.  The 
government  at  .the  time  of  the  appraisement 
took  the  position  thet  the  1942  £tate  and 
County  Taxes  v:ould  have  to  be  oaid,  but 
since  that  time  I have  been  informed  that 
they  are  willing  to  release  the  1942  Ctnte 
and  County  Tuxes  to  the  land  ovmers  if  the 
Ltate  will  give  them,  the  permission  to  do 
so.  .ire  these  taxes,  both  County  and 
Ltate,  nayabla  for  the  year  1942V 


In  searching  through  the  opinion  files  of 
this  department  I find  that  this  department  on  June 
19,  1935,  by  an  opinion  to  Ton.  William  H.  Tci 
iittorne;  for  the  United  tates  Department  of  agri- 
culture, Kolia,  Missouri,  held  that  the  tax  lien 
for  state  and  county  taxes  is  fixed  on  June  first 
and  that  a subsequent  ourchase  in  the  name  of  the 
United  Ltates  does  not  exempt  the  1.  nd  from  that 
lien;  also  opinion  dated  February  14,  1939,  to  ... 

Landes,  I title  attorney  , >t.  Louis,  Missouri, 
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holding  the  rnne,  i'rora  an  examination  of  these  two 
opinion:',  hoi  r,  I fl  the  case  of  •.o^-nnally 

v.  Little  aiver  Drainage  District,  28  . ( id)  & 0, 

which  is  an  opinion  of  the  Supreme  Court  of  issouri 
en  banc,  dated  nay  15,  1950,  was  not  considered. 


In  January,  1942,  this  department  wrote 
another  opini  >n  on  this  question  in  which  opinion  the 
ruling  of  the  Court  in  the  Little  Kivar  Drainage  Dis- 
trict oa&e,  supra,  and  the  ruling  of  he  Federal 
Court  for  the  .estern  uistrict  of  Missouri  entitled 
U.  S.  v.  Certain  Lands  in  the  City  o;  ^t.  Louis,  Lie 
souri,  29  F.  92,  dated  -’epteraber  7,  19o9 , wa3  consi- 
dered. In  that  opinion  this  department  held  that 
the  lien  was  not  established  until  the  levy  was  made, 
oince  the  Supre  .e  Court  of  the  United  states  in  the 
case  of  Uxiited  states  v.  --labtuna  by  an  opinion  dated 
May  26,  1 41,  313  u.  S.  375,  61  8.  Ct.  1011,  has 
ruled  on  this  question  and  has  adopted  like  views 
expressed  in  the  first  two  decisions  referred  to  * 
herein  we  deem  it  necessary  to  five  this  question 
further  consideration. 


In  considering  this  question  the  following 
statutes  end  constitutional  provisions  .tre  applicable 


Section  1,  Article  14  of  'he  Constitution 
of  Missouri,  provides  in  part  as  follows: 


" * * * * No  tiax  shall  be  imposed  on 

lands  the  property  of  the  United  States: 

+ ****»» 


Section  10937  E.  S 


’o.,  1939,  provides  in 


Hon.  Herbert  i . Douglas  -3- 


October  12,  1942 


part  as  follows: 


"The  follow  in;  subjects  arc  exempt  fro.;  tax- 
ation: ' " ; * f second,  lands  vnid  lots, 

public  buildings  arid  structures  \ itli  their 
furniture  and  equipments,  belonging  to  the 
Lnited  States; 


Section  10940  h.  ~.  *o.,  1S39 , provides  as 

follows : 


"nvery  person  owning  or  holding  property  on 
the  first  day  of  June,  including  all  such 
property  purchased  on  that  day,  shall  be  li- 
able for  taxes  thereon  for  the  ensuing  year.1’ 


ns  stated  in  our  letter  the  government 
through  condemnation  rocodinps  caue  into  'oscession 
of  this  land  after  the  assessment  but  before  the  levy 
for  the  taxes  was  made.  On  June  30,  1941,  the  Su- 
preme Court  of  ..issourl  on  banc,  in  the  case  of  State 
ex  rel  City  of  St.  Louis  v.  Baumann,  153  S . .7.  (£d) 
31,  34,  held: 


” -jven  though  taxes  hav..  een  levied  and  as- 
sessed against  a tract  of  land  while  under 
private  ownership,  if  it  be  Afterwards  re- 
quired by  a governmental  a eney  such  taxes 
may  not  be  collected.  v.  ur;  s, 

0.  0.  D.  ho.,  3C  i.  892.  -<md  s ses 

cited  in  the  notes  in  30  L.  ...  413  and  2 
A.  L.  It.  1535.  Since  the  City  is  seeking 
to  purchase  the  land  In  its  public  govern- 
mental capacity  and  not  as  a mere  fiduciary, 
the  la  id  becomes  immune  from  taxation  as 
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Soon  as  the  City  becomes  the  owner  of  it 
and  such  i.  imunity  -would  extend  to  taxes 
previously  assessed  and  levied." 


This  v/as  a ccs-j  In  whioi  '.he  City  of  t. 
Louis  hud  bought  in  cert,  in  lota  at  a delinquent  tax 
sale  ana  refused  to  ^ay  other  taxes  than  ths  delin- 
quent taxes  for  Whioh  the  lots  were  sold, 
the  lav.  as  it  existed  at,  that  tine  the  collector  was 
not  aut  orlaed  to  ex  -cute  a deed  on  u tax  certifi- 
cate until  the  holder  of  the  certificate  had.  oaid 
all  outstanding  taxes  bn  the  property  described  In 
the  certificate.  The  Coui  t in  the  .-au  iann  case,  in 
speakin  of  the  liabilit  of  the  city  for  these  tax- 
es held  that  the  city  was  not  liable  because  it  was 
a tax  exempt  body.  In  hat  o.  se  - assess  lent  and 
1 o v; 1 had  been  ude.  However,  the  Court  did  not  say 
that  the  urchase  by  a tax  exempt  body  \ ould  destroy 
the  tax  lien  widen  existed  at  the  time  of  the  pur- 
chase. flie  llen-liolder  may  not  have  a r3  ht  to  pro- 
ceed to  enforce  his  lien,  yet  his  lien  is  not  extin- 
guished because  of  that  fact.  TJb  inci  Jle  is  an- 
nounced in  b.  o.  v.  . force  County  et  al,  19b  - . 529, 
1.  c.  5bl,  v/heroin  the  Court  said: 


"In  the  case  of  lands  acquired  by  tie  bai- 
ted - tatec  for  needful  public  buildings, 
T/ith  the  consent  of  the  state  Legislature, 
as  is  the  situation  here,  the  nnllonal 
Constitution  withdraws  such  * nlaoes1  en- 
tirely from  the  ,1uri  edict  ion  of  the  state 
i ^mediately  upon  their  purohaae  by  the 
general  government.  The  determinative 
question  in  the  present  controversy, 
therefore,  1b  whether  the  taxes  in  ques- 
tion were  imposed  before  or  after  the  ac- 
quisition of  the  property  by  the  United 
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states.  If  they  were  imposed  before, 
they  v;ould  continue  to  constitute  a va- 
lid lien  on  the  premises,  though  even  in 
such  ouse  the  acquisition  of  the  property 
by  the  ( -eneral  ovornu?nt  would  \ it:  draw 
it  from  tho  jurisdiction  of  all  state  of- 
ficers, and  resort  for  the  enforcement  of 
any  lien  thereon  would  have  to  be  had  to 
th®  tribunals  of  the  United  tates* 
3"bseouent  tax  sale  by  state  officers, 
even  for  a valid  tax,  would  be  void*" 


This  ease  is  in  the  aimotations  of  Volume  2 L, 

R.  1538,  which  in  jitea  by  the  upreme  C<  urt  in  the 
Baumann  case  as  authority  for  t.  a above  statement 
that  property  is  exeu  t when  urch  sed  b.  a tax  ex- 
empt body. 


In  tho  case  which  you  submit  it  reams 
that  the  assess  cat  had  been  'ti.de  but  the  levy  had 
not  h en  . -n  our  opinion  dated  January  16, 
1942,  we  followed  the  state  rent  of  the  -upreme 
Court  on  banc  in  the  mm -anally  v.  Little  i-iver 
Draina  ,,  District,  28  . ( ) ISO,  651,  erein 

the  Court  said: 


"The  lien  of  the  state  for  taxes  is  esta- 
blished by  an  assessment  of  : 11  land  for 
. S action  12757. 

said  lien  does  not  accrue  and  become  a 
fixed  encumbrance  until  tho  amount,  ox1  the 
tax  is  determined  by  an  annual  assess  ent 
of  t;  a lont  and  am  ual  lav.  of  the  tax. 
Likewise,  the  lien  of  a drainage  district 
annually  accrues  and  becomes  a fixed  in- 
cumbrance at  the  time  the  board  of  super- 
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visors  ’determine,  order  and  levy  the 
amount  of  the  annual  installment  of  the 
total  taxes  levied  under’  section  4395. 
The  intention  of  the ’Legislature  could 
not  have  been  otherwise,  for,  as  argued 
by  respondents:  'Can  a lien  exist  until 
the  amount  of  the  charge  haB  been  deter- 
mined? Can  a charge  be  cancelled  until 
it  has  been  created?  Can  a sale  of 
land  in  1925  destroy  a tax  not  to  be  de- 
termined and  levied  until  in  1928?  Can 
anything  be  destroyed  prior  to  its  crea- 
tion? A landowher  cannot  pay  the  an- 
nual tax  until  after  it  has  been  deter- 
mined, ordered  and  levied  and  certified 
to  the  Collector.  How  can  it  be  con- 
tended thut  it  is  a lien  until  the  owner 
of  the  property  charged  had  an  opportun- 
ity to  discharge  the  so-called  lien?,H 


Judge  Collet  in  the  Fedezal  District 
Court  of  Missouri  in  the  case  of  U.  b.  v.  Certain 
Lunds  in  City  of  St.  Louis,  Missouri,  29  F.  92,  al- 
so followed  this  opinion  and  held  that  the  tax  lien 
did  not  cone  into  being  until  the  levy  v as  made. 


However,  in  an  opinion  by  the  supreme 
Court  of  Missouri  in  State  ex  rel  Hayes  v.  Snyder, 
139  l«io.  549,  dated  June  8,  1897,  Division  2 of  the 
Supreme  Court  had  before  it  the  question  of  the 
tax  on  property  which  had  been  sold  to  the  United 
States.  This  land  was  sold  after  the  assessment 
but  before  the  levy.  The  tax  was  assessed  June  1, 
1891.  The  government  acquired  title  on  July  1, 
1891.  The  tax  was  levied  on  April  1,  1892,  and  was 
not  payable  until  September  1,  1892.  In  speaking 
of  the  liability  for  these  taxes  by  the  owner  of  the 
land  on  assessment  date,  the  Court  said  at  l.c.  552: 
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’’The  first  question  presented  by  this  re- 
cord for  our  consideration  is  as  to  whe- 
ther or  not  the  assessment  of  taxes  against 
the  real  estate  owned  by  defendants  at 
that  tim<j,  created  a personal  liability 
against  then  for  the  taxes?  It  is  in- 
sisted by  plaintiff  that  it  did,  both  by 
reason  of  section  7569,  Kevised  Statutes 
1889,  which  provides  that  ‘every  person 
owning  or  holding  property  on  the  first 
day  of  June,  including  all  such  property 
purchased  on  that  day,  shall  be  liable 
for  taxes  thereon  for  the  ensuing  year,* 
and  irrespective  of  the  statute.  «Ve  quite 
agree  with  plaintiff  v;ith  respect  to  the 
meaning  of  the  statute  and  that  by  its 
provisions  a personal  liability  exists 
against  defendants  for  the  amount  of  the 
taxes  levied  upon  the  land  which  they 
owned  on  the  first  day  of  June,  1891.  * * 

♦ * # h 


By  this  opinion  the  Court  has  held  that  the  state 
has  an  inchoate  lien  upon  the  lands  as  of  the  date 
of  assessment . 


Section  10941  S.  Mo.,  1939,  provides 

as  follows: 


"Government  lands  entered  or  located  on 
prior  to  the  first  day  of  June  shall  be 
taxable  for  that  year  and  every  year 
thereafter;  school  and  swamp  lands  and 
lots  shall  become  taxable  whenever  the 
county  sells,  conveys  or  agrees  to  con- 
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vey  its  title;  real  property  shall  in 
all  oases  be  liable  for  the  taxes  there- 
on, and  a lien  is  hereby  vested  in  favor 
of  the  state  in  all  real  property  for 
all  taxes  thereon,  which  lien  shall  be 
enforced  as  hereinafter  nrovided  in  this 
chapter;  said  lien  shall  continue  and 
be  in  force  until  all  taxes,  forfeitures, 
back  taxes  and  costs  shall  be  fully  paid 
or  the  land  sold  or  released,  as  nrovided 
in  this  chanter. M 

This  Section  clearly  indicates  that  the 
lien  is  created  on  assessment  date.  e think  that 
the  Supreme  Court  of  the  United  states  in  the  case 
of  U.  S.  v.  State  of  />.la.,  61  6.  Ct.  1011,  313  U. 

S.  275,  has  adonted  the  same  views.  In  that  case 
the  Court  ruled  that  the  lien  for  taxes  existing  at 
the  time  the  nrooerty  copies  into  'mossession  of  a 
tax  exeunt  body  is  not  extinguished  by  such  acqui- 
sition, but  that  the  holder  of  the  lien  cannot  pro- 
ceed to  enforce  it  while  the  oroperty  is  so  held. 
However,  suoh  a lien  is  a cloud  on  the  title  which, 
with  the  consent  of  the  governmental  owner  for  the 
enforcement  of  the  same,  could  be  prosecuted. 


The  Alabama  case,  suora,  was  decided  ---ay 
16,  1941.  In  that  Ca  e the  evidence  s.owed  that 
t"  c assessment  date  was  October  1.  The  government 
acquired  some  of  he  land  in  question  after  the 
aseesement  date,  some  of  it  before  the  date  of  the 
levy  and  other  carts  of  it  after  the  date  of  the 
levy.  Thece  la?mds  were  sold  by  the  State  of  vla- 
bama  for  delinquent  taxes  nd  that  suit  was  brought 
to  clear  the  title  for  the  lands.  The  government 
took  the  nosition  that  since  it  acquired  the  lands 
before  the  levy  then  the  taxes  were  v ot  imnosed, 
therefore,  no  lien  u on  which  a sale  could  be  pre- 
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dicated  existed;  and  therefore,  the  sale  for  delin- 
quent taxos  was  void.  The  Alabama  Statute  (Section 
372,  Act  194  General  Acts  of  Alabama,  1935,  cage  565 ) 
provides  in  nart  as  follows: 


’’From  and  after  the  first  day  of  Ootober 
of  each  year,  when  property  becomes  as- 
sessable the  State  shall  have  a lien  upon 
each  and  every  piece  or  parcel  of  proper- 
ty owned  by  any  taxpayer  for  the  payment 
of  all  taxes  which  nay  be  assessed  against 
him  and  upon  each  piece  and  parcel  of  pro- 
perty real  or  personal  assessed  to  owner 
unknown  which  lien  shall  continue  until 
such  taxes  are  paid,  and  the  county  shall 
have  a like  lien  thereon  for  the  payment 
of  the  taxes  which  may  be  assessed  by  it; 

* % 41  t. 


The  Supreme  Court  of  the  United  States  in 
construing  that  statute  at  l.o.  1013  said: 


" * 1 * * * There  is  no  question  that  the 
State  thus  undertakes  to  create  an  incho- 
ate lien  upon  the  lands  as  of  the  tax  day, 
a lien  which  is  to  be  effective  for  the 
amount  of  the  taxes  for  the  ensuing  year 
as  these  are  fixed  by  the  defined  strtu- 
tory  method.  This  lien  by  the  state  law 
is  made  effective  not  only  as  against  the 
owners  on  the  tax  defy  but  also  as  against 
subsequent  mortgagees  and  purchasers.  * * 

1 4 * * * We  find  nothing  in  the  Federal 
Constitution  which  invalidates  such  a 
statutory  scheme.  Subsequent  lienors 
and  purchasers  have  due  notice  of  the  tax 
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liability  imposed  as  of  the  tax  day  and 
of  the  process  of  assessment , and  that 
liability,  when  its  amount  is  definitely 
ascertained,  relates  back  to  the  day  sne- 
oified . * ' 


The  language  of  the  Alabama  statute  with 
reference  to  the  creation  of  the  li6n  is  quite  si- 
milca*  to  the  language  of  ':.he  Lisrouri  statute,  Sec- 
tion 10941,  vith  reference  to  the  creation  of  this 
lien  and  we  think  the  ratio  construction  of  the  'Mis- 
souri section  would  bo  adoptee  by  the  -rnprene  Court 
of  the  United  States  th&t  was  adopted  on  the  Ala- 
bama statute. 


1 ile  the  Supreme  Court  in  the  t.  Louis 
v.  ann  oase,  su >ra,  1 e Id  that  the  City  ves  not 
lieble  for  outstanding  taxes  which  had  been  levied 
and  assessed  before  it  came  into  nossession  of  such 
lands,  and  even  though  it  would  apply  to  such  lands 
purchased  by  a tax  e:<empt  body , still  wo  have  the 
question  of  whether  or  not  tax  lions  exictihr  at 
the  time  of  such  urcl  ire  extinguished.  If 
the  lien  is  not  extinguished  then,  of  course,  it  is 
a cloud  on  the  title  regardless  of  whether  the 
owner  of  the  land  may  be  proceeded  a-ainst  in  the 
enforcement  of  such  lien.  U.  S.  v.  fierce  County, 
193  Fed.  529,  supra.  This  was  tho  view  taken  by 
the  Supreme  Court  in  the  .--labama  case.  The  go- 
vernment in  that  case  took  the  position  that  even 
though  it  could  not  be  sued  without  its  consent 
still  it  war  entitled  to  have  a marketable  title  so 
thet  if  it  desired  to  dispose  of  the  nronerty  there 
would  be  no  cloud  on’ the  title  by  reason  of  the  tax 
lien.  .at.  l.o.  1014  (61  U.  Ct. ) the  Court  in  dis- 
cussing this  question  said: 
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" * * * , H^lQ  United  states  took  the 
conveyances  with  'Knowledge  of  the  state 
law  fixing  the  lien  as  of  October  1st. 
That  lew  in  creating  such  liens  for  the 
taxes  subsequently  assessed  in  due  course 
and  making  then  effective  as  against  sub- 
sequent purchasers  did  not  contravene  the 
Constitution  of  the  United  states  and  we 
perceive  no  reason  why  the  United  tates, 
albeit  nrotected  with  respect  to  proceed- 
ings against  it  without  its  consent, 
should  stand,  ro  fax  as  the  existence  of 
the  lit-ns  is  concerned,  in  any  different 
position  from  that  of  other  purchasers  of 
iands  in  Alabama  who  take  conveyances  on 
and  after  the  specified  tax  date.  It  is 
f. miliar  practice  for  grantees  who  take 
title  in  euch  circumstances  to  see  that 
provision  is  made  for  the  payment  of  tax- 
es und  t;ho  Government  could  easily  have 

protected  Itself  in  15.ke  manner.  * * * * 

* * * « 


In  our  opinion  dated  January,  19i2,  we  quo 
ted  Judge  Collet  In  the  case  of  U.  Si  v.  Certain 
Lands  in  City  of  St.  <oois,  iasouri,  29  F.  92,  dat- 
ed oontomber,  1939.  stated  above  that  opinion 

followed  the  ooinion  of  the  Supreme  Court  in  the 
Little  .-ivrr  Drain*  lstriot  ease.  In  the  fede- 
ral opinion,  Jud'e  Collet  referred  to  two  Missouri 
as,  ne  .ossom  v.  Van  Court,  54  ' o.  390,  and 

oLean  v.  SI  elbe , 45  i.o.  130,  wi  ich,  under  an  old 
statute,  the  Court  helc1  that  the  lien  for  taxes  wus 
erected  or  assessment  date.  Judge  Collet  ! eld  that 
since  the  oresent  statute  is  different  from  the  stat 
utes  in  force  v/hen  those  o inionn  where  written, 
then  they  would  not  apply  now.  Of  course,  that  is 
the  rule.  From  an  examination  of  the  federal  opin- 
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ion  and  the  Little  Liver  ~rainage  Listrlct  opinion, 
we  rind  that  the  of  tate  ex  rel  v.  Snyder, 

sur>ra,  was  not  considered.  The  -nyder  opinion  was 
written  under  the  statutes,  namely,  7569  and  7570 
R.  L.f  1889.  These  statutes  are  precisely  like 
our  present  statutes,  Sections  109  40  and  1 941, 
pra. 


Therefore,  v;e  he  rule  of  the  Court 

in  the  Snyder  case  would  be  controlling.  In  -tate 
ex  rel  nddell  v.  Johnson,  318  Mo.  21,  296  . 

BQC , Judge  Gantt,  author  of  the  opinion  for  the 
Court  on  banc,  ’ eld  that  the  taxes  became  a lien  on 
June  first,  the  assessment  date;  but  Judge  Collet 
in  the  ~t.  Louis  opinion,  so  >z  , said  t'  t war  dic- 
tum. 


Again  referring  to  the  statement  of  the 
Court  in  the  Little  river  Drainage  Listrict  case,  it 
will  be  seen  that  by  the  first  two  sentences  of  the 
ooinion  the  Court  said: 


"The  lien  of  tho  state  for  taxes  is  esta- 
blished by  an  assess  :ent  of  all  land  for 
t ; t ur  >ose.  Seotion  12757.  However, 
said  : ion  does  not  accrue  and  become  a 
flx  d encuV  ranee  until  the  amount  of  the 
tax  is  determined  by  an.  annual  assessment 

o'*  the  land  end  annual  lov*  of  the  tax. 

* * * * * ,, 


The  remainder  of  the  statement  ouoted  above  to  some 
degree  contradicts  these  two  sentences.  It  will 
oted,  however,  that  the  ca«  er  considera- 
tion there  nert  mined  to  drainago  district  taxes  and 
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for  thuo  reason  such  a Blmte-ient  luirl.t  have  ~eun 
appropriate,  tut  under  V e previous  rulings  of  the 
Supreme  Court-  this  department  tai:es  the  view  that 
the  lien  for  the  tax  was  established  by  the  assess- 
ment. 


><e  also  call  your  attention  to  the  state- 
ment of  the  Court  in  the  case  of  hta.e  ex  rel  v. 
Snyder  at  l.c.  555  wherein  the  Court  said: 


'•There  are  v erei'ore  two  different  methods 
provided  by  statute  for  the  collection  of 
taxes  against  real  estate,  viz.,  one  by 
suit  to  enforce  the  state's  lien  against 
the  lano , he  pt  er  to  distrain  personal 
property  for  'all  taxes.'  Ln  re  Life  As- 
sociation of  - .v?qt  ice  , 12  i-io.  *.pp.  40,  it 
was  said:  ""TPhe  right  thus  •-iven  to  dis- 
train personal  property  ior  "all  taxes,1' 
as  v'ell  before  as  after  they  have  become 
delinnuent,  shows  that  all  t oes  are  per- 
sonal charges  agairist  the  owner  of  the 
pronerty  in  respect  of  which  they  are 
levied.  < * * * H 


i>o  if  a person  owns  lands  upon  whioh  the 
inohoate  lien  for  taxes  exists,  then  even  though 
such  lands  pass  to  a tax  exempt  body  before  the 
taxes  are  pair,  the  taxing  rut' orities  may  proceed 
by  distress  warrant  to  collect  the  taxer. 
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co::guj«ig1; 


Fro. i the  forocclnc  it  is  the  o pinion  of 
this  de  artuent  that  the  inoho  te  Lien  for  taxes 
exists  on  the  date  of  assessment  and  that  the  trann 
fer  df  the  property  tax  to  a tax  exempt  body  does 
not  extinguish  the  lien  and  it  re:nains  a cloud  on 
the  title  re  urdless  of  the  ownorsl  i > t ereaftar. 
Following  th^so  rules  the  taxes,  both  county  and 
state,  on  the  lands  r ferred  to  in  your  1 >r  are 
payable  for  thu  year  of  1942. 


hospectfully  submitted, 


. 

wssistant* Attorney-General 


A nOVhD: 


RCY  IlolwETTRIC; 

Attorney-General 
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ELECTIONS:  Governor  can  set  election  dates  in 

SPECIAL,  FOR  STATE  election  writs  and  cannot  amend  or 

REPRESENTATIVES  AND  supplement  them.  If  sheriffs  change 
SENATOR:  dates  set,  an  irregularity  is  created, 

but  House  of  Representatives  and  Senate 
respectively  may  affirm  results  of 
elections . 


October  17,  19^2 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Your  request  of  October  16,  19^2,  for  an  opinion 
upon  the  following  is  acknowledged: 


"The  Governor  has  issued  writs  of  elec- 
tion to  fill  the  following  vacancies: 

(a)  13th  Senatorial  District 

(b)  Representative  from  Ralls 
County 

(c)  Representative  from  Third 
Representative  District  of 
Jasper  County 

"The  writ  of  election  for  (a)  and  the 
writ  of  election  for  (b)  each  directs 
that  the  election  be  held  on  October  28, 
19^2,  and  the  writ  of  election  for  (c) 
directs  that  the  election  be  held  on 
October  27,  1942. 

"QUESTIONS: 

"1.  May  the  election  in  (a),  (b)  and 
(c)  be  legally  held  on  November  3,  19^2, 
instead  of  on  the  dates  designated  in 
the  writs,  provided  the  sheriff  in  (a), 
(b)  and  (c)  changes  the  date  for  the 
election  in  (a),  (b)  and  (c)? 
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'*2.  May  tne  Governor  legally  by  an 
amendment  ol  each,  of  tile  above  men- 
tioned writs,  or  by  withdrawing  the 
original  writs  ana  the  issuance  of 
new  writs,  uirect  that  each  of  the 
abovementionea  elections  be  held  on 
November  0,  1942?” 


Inasmuch  as  the  system  of  elections  in  the  United 
States  is  not  of  common  law  origin  but  is  entirely  statu- 
tory, anu  the  exercise  of  the  right  of  suffrage  is  con- 
trolled solely  by  constitutional  ana  legislative  provisions, 
the  questions  submitted  depend  upon  certain  statutes  and 
constitutional  provisions  of  Missouri.  18  American  Juris- 
prudence, Sec.  2,  p.  179;  Taylor  v.  Buckham,  178  U.  S.  648, 
44  L.  Ed.  1187;  State  ex  rel.  Ellis  v.  Brown,  63  3.  W . (2d) 
204,  1.  c.  107;  State  ex  rel.  udv.ards  v.  Ellison,  196  S.  W. 
751,  271  Mo*  126. 


’’The  system  of  elections  in  the 
United  States  is  not  of  common  law 
origin.  The  subject  is  entirely 
statutory,  and  the  exercise  of  the 
right  of  suffrage  is  in  all  states 
regulated  by  constitutional  and 
statutory  provisions.  These  pro- 
visions vai*y  widely  in  the  different 
states,  and  it  has  been  a common  oc- 
currence that  as  a result  of  statutory 
changes,  different  systems  and  rules 
have  at  different  times  prevailed 
within  the  same  state.  * * * * M 

18  American  Jurisprudence, 

Sec.  2,  page  179. 


In  State  ex  rel.  Ellis  v.  Brown,  63  S.  W.  (2d)  104, 
1.  c.  107,  626  Mo.  627,  the  following  is  stated: 
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" * * * It  is  true  that  the  right 
of  suffrage  is  not  a natural  or  in- 
herent right,  if  there  be  any  such, 
but  is  purely  conventional.  It  is 
not,  however,  conferred  by  the  Legis- 
lature but  by  the  organic  law.  as  no 
privilege  is  granted  by  the  statute 
in  question,  the  rule  of  construction 
invoked  is  without  application. " 


Seotion  14  of  > article  IV  of  the  Constitution  of 
Missouri  provides: 


"Writs  of  election  to  fill  suoh  va- 
cancies as  may  occur  in  either  house 
of  the  General  Assembly  3hall  be  is- 
sued by  the  Governor." 


Section  17  of  Article  IV  of  the  Constitution  of 
Missouri  is,  in  part,  as  follows: 


"Each  house  shall  appoint  its  own 
officers;  shall  be  sole  judge  of  the 
qualifications,  election  and  returns 
of  its  own  members;  ****." 


Section  12859,  H.  S.  Missouri,  19.59,  is  as  follows: 


"Whenever  the  governor  shall  receive 
any  resignation  or  notice  of  vacancy, 
or  when  he  shall  be  satisfied  of  the 
death  of  any  member  of  either  house, 
during  tne  recess,  he  shall,  without 
delay,  issue  a writ  of  election  to 
supply  such  vacancy." 
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Section  12860,  R.  S.  Missouri,  1969,  Is  as  follows 


"When  any  vacancy  shall  happen  in 
the  senate,  for  a district  com- 
posed of  more  than  one  oounty,  the 
writ  of  election  shall  be  directed 
to  the  sheriff  of  the  county  first 
named  in  the  law  establishing  the 
district;  and  wnen  suoh  vacancy 
shall  happen  in  a senatorial  dis- 
trict, which  shall  have  been  di- 
vided or  altered  after  the  general 
election  next  preceding  the  occur- 
rence of  such  vacancy,  the  writ  of 
election  shall  be  direoted  to  the 
sheriff  of  the  oounty  first  named 
in  such  olu  district;  ana  when  any 
vaoanoy  shall  happen  in  either  house, 
for  any  county  which  shall  have  been 
divided  after  the  general  election 
next  preceding  the  occurrence  of 
suoh  vaoanoy,  the  writ  of  election 
shall  be  uirecteu  to  the  sheriff  of 
the  old  county." 


Section  12861,  it.  S.  missouri,  1969,  is  as  follows 


"The  sneriff  to  whom  any  writ  of 
election  shall  be  delivered  shall 
oause  the  election  to  supply  such 
vaoanoy  to  be  held  within  the  limits 
composing  the  oounty  or  district  at 
the  time  of  the  next  procuring  gen- 
eral election,  and  shall  issue  his 
proclamation  or  notice  for  holding 
tne  election  accordingly,  and  trans- 
mit a copy  thereof,  together  with  a 
oopy  of  the  writ,  to  the  sheriff  of 
each  of  the  counties  within  which 
any  part  of  such  old  county  or  dis- 
trict may  lie,  who  shall  oause  copies 
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oi‘  such  notice  to  be  put  up,  and 
the  election  to  be  hela  according- 
ly,  in  such  parts  of  their  respec- 
tive counties  as  composes  a part 
of  the  old  county  or  district  for 
which  the  eleotlon  is  to  be  held, 
at  the  last  preceding  general  elec- 
tion; and  the  returns  shall  be  made 
ana  the  certificate  of  election 
granted  in  all  things  as  if  no  di- 
vision had  taken  place.” 


It  appears  that  eaoh  of  the  writs  of  election  here- 
tofore issued  to  fill  the  designated  vacancies  set  the 
election  day,  while  the  statute,  Section  11492,  supra, 
clearly  px-oviues  that  the  Governor  shall  mention  in  the 
writ  how  many  days*  notice  the  shex-iff  shall  give  of  the 
special  election,  not  less  than  ten.  Section  12861,  supra, 
provides  that  the  sheriff,  upon  receipt  of  a writ  of  elec- 
tion, shall  call  the  election  to  supply  such  vacanoy,  and 
shall  issue  his  proclamation  or  notice  for  holding  the 
election  accordingly,  and  that  notices  shall  be  posted. 

These  provisions  are  upon  the  same  subject-matter,  to-wit, 
special  elections  to  fill  vacancies  in  the  General  assembly, 
and  should  be  read  together  and  harmonized.  In  re  Hosing' s 
Estate,  85  S.  W.  (2u)  495,  557  Mo.  544;  State  v.  Mangiara- 
oina,  125  3.  W.  (2d)  58,  o44  Mo.  99;  state  ex  rel.  Henning 
v.  Williams,  151  3*  W.  (2a)  561,  545  Mo.  22;  State  v.  Gomer, 
101  3.  W.  (2d)  57,  540  Mo.  107;  State  ex  rel.  Central  Surety 
Ins.  Go.  v.  Commission,  15o  S.  Y< . (2u)  45. 

No  statutory  or  constitutional  provision,  in  express 
terms,  authorizes  the  Governor  to  set  the  uay  of  the  elec- 
tions. 


Section  14  of  Article  IV  of  the  Missouri  Constitu- 
tion is  similar,  in  effect,  to  Artiole  I,  Section  2, 

Clause  4,  of  the  United  States  Constitution,  ana  decisions 
arrived  at  unuer  the  Federal  constitutional  provision  are 
persuasive  hei*e.  It  will  be  notioeu , by  a comparison  of 
the  State  and  Federal  constitutional  provisions,  that  the 
phrase  "writs  of  election  to  fill  such  vacancies”  appears 
in  each  of  the  constitutions. 
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In  20  0.  J. , Sec.  66,  page  101,  the  following  is 
stated: 

"Ui^der  another  provision  that, 
when  vacancies  happen  in  the  rep- 
resentation from  any  state,  the 
executive  authority  thereof  3hall 
issue  writs  of  election  to  fill 
such  vacancies,  the  power  carries 
with  it  tne  power  to  fix  the  time 
ana  place  of  nolding  such  elections, 
wnere  they  have  not  been  fixeu  by 
law.  The  time  of  such  an  election 
is  a matter  of  executive  discretion 
with  wnich  the  courts  will  not  inter- 
fere. " 


In  the  case  of  John  Hoge,  Clarice  & Hall  Contested 
Election  Cases,  H.  of  H. , page  135,  the  Governor  of  the 
State  of  Pennsylvania  issued  a writ  of  election  on  October 
22,  1304,  to  supply  a vacancy  in  the  House  of  Representa- 
tives. The  election  was  uirected  to  be  held  on  November 
2,  1304,  anu  the  sheriff  uia  not  proclaim  the  election 
until  October  31.  Mr.  Hoge  received  the  most  votes  at 
the  election,  and  when  his  seat  was  contesteu,  the  follow- 
ing was  ruled: 


" .here  the  Legislature  of  a State 
have  fuilea  to  prescribe  the  times, 
places,  and  manner'  of  holding  elec- 
tions, as  required  by  the  constitu- 
tion, the  Governor  may,  in  case  of  a 
vacancy,  in  his  writ  of  election  give 
notice  of  the  time  and  place  of  elec- 
tion; but  a reasonable  time  ought  to 
be  alloweu  for  the  promulgation  of  the 
notice.  In  this  case  the  notice  was 
short,  (in  effect  only  two  days,)  yet 
as  tne  time  presoribeu  was  a uay  fixed 
for  a general  election,  to  wit,  of 
eleotors  for  President  and  Vice  Presi- 
dent, it  v.us  held  to  be  sufficient.'4 
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Watson* a treatise  on  ’’Constitution  of  the  United 
states”,  page  199-200,  states: 

"Where  the  legislature  of  a State 
fails  to  prescribe  by  law  the  time 
of  an  election  to  fill  a vacancy 
in  Congress,  the  Governor  may  fix 
the  time  in  hi3  writ  of  election. 

* * * n 


Thus,  it  appears  that  the  Governor,  having  been 
given  the  right  to  issue  the  writs  of  election,  has  the 
implied  authority  to  fix  the  date  of  the  elections  in 
the  writs. 

The  contention  may  be  advanced  that,  inasmuch  as 
the  Governor  is  directed  to  issue  writs  of  election,  and 
may  fix  the  date  of  such  elections  therein,  he  may  later 
change  the  election  nates  by  auditional  or  supplemental 
writs  of  election,  and  on  the  theory  that  he  has  control 
of  the  writs.  This  contention  in  all  probability  would 
be  supporteu  by  an  argument  that  the  writs  are  similar  to 
a judioial  writ,  which  is  always  under  the  control  of  the 
court  that  issued  it  until  the  writ  is  completely  executed. 

Such  an  argument  would  apparently  be  unsound,  by 
virtue  of  the  decision  of  the  Supreme  Court  of  Llissouri  in 
the  case  of  State  ex  rel.  attorney  General  v.  Seay,  64  Mo. 
89,  1.  c.  98,  In  which  it  was  ruled: 


**  * * * that  provision  of  the  con- 
stitution that  *tiie  governor,  upon 
being  satisfied  that  a vacancy  exists, 
shall  issue  a writ  of  election,  etc.,* 
oonfers  no  judicial  authority,  but 
merely  for  convenience,  authorizes  him 
to  determine  that  question,  because 
the  public  service  might  suffer  if  a 
vacancy  could  not  be  filled  until  after 
a judicial  Investigation  be  had.  * * *»• 
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The  Supreme  Court  oi*  Illinois  in  the  cuse  of  People 
ex  rel.  Dever  v.  iweitzo...  , 514  111.  o5Q,  146  1 . E.  648, 
hud  before  it  un  action  in  mandamus  to  compel  u county 
clerk  to  print  notices  or  the  election  in  conformity  with 
a writ  of  eleotion  issued  by  the  Governor  to  fill  & vaoanoy 
in  tile  office  of  Judge  of  the  Superior  Court.  The  vacancy 
was  occasioned  by  the  resignation  or  a judge  as  of  Decem- 
ber 5,  192o.  The  writ  recited  the  vaoanoy  by  reason  of 
the  resignation  of  the  judge  on  jeoember  5,  1924,  and  call- 
ed a special  election  for  November  4,  1924.  The  clerk  re- 
fused to  take  cognizance  of  the  writ  upon  the  ground  that 
it  was  void  because  an  election  coulu  not  be  held  to  fill 
a vacancy  where  the  vacancy  did  not  exist.  The  Governor 
then  issued  a second  writ,  which  was  endorsed  "Grit  of 
election  to  correct  typewriter  error  in  cate  of  resigna- 
tion in  original".  The  court  held,  1.  c.  650: 


„*  « * £ne  issuance  of  the  second  writ 
was  but  a correction  of  the  first,  und 
does  not  constitute  the  issuance  of  a 
new  writ.  That  it  merely  corrected  the 
first  writ  to  speak  the  truth  is  not 
controverted,  us  it  nowhere  appears  taat 
Judge  McDonalu  diu  not,  in  fact,  resign 
on  December  5,  1925."  • 


It  is  to  be  noted,  however,  that  two  judges  dissented  upon 
the  ground  that  the  first  writ  was  ineffective  ana  the 
seoonu  writ  was  wholly  void. 

It  13  apparent  that.  Inasmuch  as  the  decision  is 
based  upon  the  theory  that  tue  second  writ  was  not  in 
reality  a writ  of  eleotion  but  a correction  of  the  first 
as  to  a mistake  or  fact,  that  court  would  not  have  held 
good  a second  writ  which  would  have  amounted  to  a change 
in  substance.  Undoubtedly  the  change  of  the  aay  of  elec- 
tion by  a seoonu  writ  would  be  a change  in  substance.  It 
is  to  be  borne  in  mind  that  the  statute  of  Illinois  re- 
quired the  Governor  to  set  tne  eleotion  aay  in  his  writ, 
und  that  there  is  no  statutory  or  constitutional  provision 
in  Missouri  that  authorizes  the  Governor  to  issue  a second 
or  amended  writ  or  election. 
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A review  or  Ihe  history  of  the  various  enactments 
In  this  Stwte  with  reference  to  special  elections  dis- 
closes that  under  the  Territorial  Laws  of  1814,  in  issu- 
ing writs  of  eleotion  to  fill  vacancies  in  the  Territory’s 
representation  in  Confess,  the  Governor  fixed  a day  cer- 
tain for  the  election  in  the  writ  of  eleotion,  and  di- 
rected the  sheriff  of  the  county  to  order  an  eleotion, 
which  was  to  be  conducted  as  general  elections  were  con- 
ducted. The  language  of  the  Constitution  of  1820  was  the 
same  as  that  which  now  appears  in  Section  14  of  Article 
IV,  quoted  above. 

In  1822,  by  Act  regulating  elections”,  the 
General  assembly  provided: 


"5.  The  governor  of  this  state  when 
he  issues  a writ  of  election,  to  fill 
any  vacancy  that  may  happen,  which 
vacanoy  is  to  be  filled  by  an  elec- 
tion of  the  people,  shall  mention  in 
said  writ  how  many  days  notice  the 
sheriff  of  the  county  or  uistriot 
snail  ^ive  of  Said  election.” 


The  General  Assembly  in  1822  did  not  carry  forward 
provisions  similar  to  those  in  the  Territorial  Act  of 
1814,  and  subsequent  legislation  nas  not  supplied  like 
provisions.  In  1885  the  language  had  been  changed  to  that 
hov.  contained  in  Section  11492,  u.  _>.  lissouri,  1989,  ex- 
cept that  the  number  of  days  was  five.  In  1679  this  had 
been  changed  to  ten  days,  as  it  is  now. 

When  the  Governor  issues  a writ  of  eleotion  to  fill 
a vacanoy,  as  he  does  not  act  Juuicially,  he  apparently 
is  in  an  analogous  position  with  a trustee  who  exeroises 
his  powers  and  cannot  later  uxei’cise  further  authority  in 
the  master.  Once  tne  writ  of  election  is  issued,  the 
Govex'nor's  authority  evidently  ceases  ana  his  duties  are 
completed.  This  being  true,  the  Governor  may  not  issue  a 
supplemental  or  amended  writ  of  election  for  the  same 
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vacancy.  He  is  but  perhaps  a conauit  conveying  an  au- 
thorization to  the  sheriff  to  proclaim  an  election,  ana 
his  authority  ceases  when  the  sheriff  receives  the  writ. 

Since  we  have  ruled  that  the  Governor  has  the  au- 
thority to  fix  the  uate  of  the  special  elections  in  the 
writs  of  eleotion,  ana  since  the  writs  of  election  have 
been  issues  for  aates  other  than  November  o,  1942,  it  is 
the  opinion  of  this  department  that  the  sheriffs  would 
not  be  authorized  t-o  change  the  dates  for  holding  those 
elections. 

Our  research  of  the  authorities  would  inuicate 
that  the  sheriffs  should  follow  the  writs  of  election  us 
to  the  date  upon  v,hich  the  elections  are  to  be  held.  It 
is  to  be  notea,  however,  that  no  punishment  is  provided 
in  the  event  the  sheriffs  do  not  ao  so;  neither  is  taere 
any  statutory  or  constitutional  provision  which  would 
tens  to  destroy  the  effect  of  the  elections  if  they  were 
held  on  dates  other  than  specified  in  the  writs. 

We  are  uealing  here  with  special  elections  for  mem- 
bers of  tne  House  of  Representatives  .nu  state  senate. 

By  virtue  of  section  17  of  Article  IV  of  our  Constitution, 
those  bodies  are  the  sole  judges  of  the  qualifications, 
election  ana  returns  of  their  own  members.  Those  respec- 
tive bodies,  namely,  the  House  of  Representatives  and  the 
_>exiate , might  affirm,  as  is  their  right,  the  results  of 
the  elections  even  though  they  were  neld  on  uifferent  dates 
than  nameu  in  the  writs,  and  based  upon  the  following  rule: 


'•The  authorities  sustain  the  prop- 
osition that  Y<here  an  election  held 
by  a municipal  corporation  ’Clearly 
expresses  the  will  of  the  voters, 
the  courts  are  disinclined  to  set 
it  aside  because  of  a departure  from 
a statutory  provision  as  to  the  time 
of  holuing  it  even  if  this  be  re- 
garded as  mandatory;  and  so  if  it 
does  not  appear  tnat  the  holuing  of 
an  election  on  a uay  different  from 
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the  day  rixea  by  law  was  inuuoed 
by  any  corrupt  or  fraudulent  iuo- 
tives,  that  it  was  *he  result  pure- 
ly of  ni stake  and  no  one  was  pre- 
vented from.  voting  thereby,  the 
court  may  in  the  exercise  of  its 
discretion  refuse  to  consider  an 
attack  upon  its  valiuity. f 9 R.  . . 

L.  p.  993,  sec.  19;  20  C.  «T.  101, 

102,  sec.  87;  State  ex  rel.  v.  Tolan, 
50  N.  J.  Law  195. " 

Rainwater  v.  State,  107  So.  484, 
121  J . . . 981,  l.c.  985. 


See,  also,  People  ex  rel.  Co^erford  v.  killer,  ol4 
111.  474,  1*5  N.  X.  685. 


vOivJLUoIOK 


It  is,  therefore,  concluded  that  If  the  sheriffs 
to  whom  the  writs  of  election  ure  direoteu  would  change 
tne  aates  of  the  elections  specified  in  such  writs  to 
November  o,  1942,  after  giving  the  required  nays’  notice 
prior  to  said  November  3ra,  an  irregularity  would  result, 
but  if  the  elections  were  regular  in  all  other  respects, 
then  the  House  of  Representatives  and  Senate  respec- 
tively might  properly  affirm  the  results  of  such  elec- 
tions, as  those  bodies,  by  the  Constitution  of  Missouri, 
are  made  the  sole  judges  of  the  qualifications,  election 
uhd  returns  of  their  respective  ^embers. 

a 

It  is  further  the  conclusion  of  this  department 
that  the  Governor,  having  issued  writs  of  election  for 
special  elections  to  fill  vacancies  in  tne  House  of 
Representatives  and  the  Senate,  may  not  amenu  such  writs 
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or  issue  new  writs  end  thereby  oaan&e  the  beta  or  the 
election  uesi^iateu  in  e&uh  oi*  sucn  writs. 


Respect*  ully  subiiii^ted 


Jr. 

.assistant  Attorney  General 


TXHE  V,.  BURTON 

.fcS3i seant  Attorney  General 


X cPPAOVan : 


v.i:z  T,  ihlalo 

(noting)  Attorney  General 
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APPROPRIATE  1: 

STATE  BUILDinG  COMMISSION: 


...  1 j ■'-ir.  ' . . 

Appropr^at  ns  may  be-mad^to 
this  Commission. 


October  31,  1941 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


FILED 


Dear  sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
ciated  October  £6,  1942,  whloh  is  as  follows: 


"Paragraph  Twenty  of  proclamation, 
dated  today,  by  whloh  is  convened 
the  Sixty-First  General  Assembly  of 
the  state  of  Missouri  in  extra  ses- 
sion, reads  as  follows: 

*To  idaice  appropriation,  out 
of  the  State  Treasury,  charge- 
able to  the  General  Revenue 
Fund,  of  a sum  for  repair,  re- 
modeling and  reconstruction  of 
Penal  ana  Eleemosynary  build- 
ings which  were  constructed, 
under  the  supervision  of  the 
State  Building  Commission,  in 
accordance  with  senate  Bill 
No.  1 enacted  by  the  Fifty- 
Seventh  General  assembly  (Extra 
Session)  ana  set  forth  at  page 
107  and  following.  Laws  o,f  Mis- 
souri (Extra  Session)  1934-1944.' 

"Your  opinion,  as  soon  as  possible, 
is  respectfully  requested  on  the  fol 
lowing  question: 
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"May  an  appropriation  be  legally 
made  t£  the  state  Building  Commis- 
sion of  a sum  for  repair,  remodeling 
and  reconstruction  of  Penal  and  Elee- 
mosynary buildings  which  were  con- 
structed under  the  supervision  of 
said  state  Building  Commission,  in 
accordance  with  Senate  Bill  No,  1 
enacted  by  the  Fifty-Seventh  General 
Assembly  (Extra  Session)  and  set 
forth  at  page  10?  and  following.  Laws 
of  Missouri  (Extra  Session)  1933- 
1934?" 


In  November,  1934,  pursuant  to  a Joint  and  Concur- 
rent Resolution  of  the  General  assembly,  the  people  added 
Section  44d  to  Article  IV  of  the  Constitution  of  Missouri. 
.The  Resolution  appears  at  page  174  of  the  Laws  of  Missouri, 
Extra  Session,  1933-1934.  The  amendment  is  one  of  the  ex- 
ceptions to  the  general  law  with  reference  to  the  powers 
of  the  General  Assembly  to  contract  for  and  authorize  a 
debt. 


Under  this  section  bonus  in  the  aggregate  of 
^10,000,000  were  authorized  for  the  purpose  of  repairing, 
remodeling  and  rebuilding  state  buildings  and  properties 
at  all  or  any  of  the  eleemosynary  and  penal  institutions 
of  the  state,  and  constructing  additions  thereto  and  ad- 
ditional buildings  wherever  necessary.  It  was  further 
provided  that  the  General  assembly  should  enact  such  laws 
as  might  be  necessary  to  carry  the  amendment  into  effect. 
It  was  provided  that  funus  arising  from  the  sale  of  the 
bonds  and  funds  received  from  the  Federal  Government  In 
aid  of  the  purpose  of  the  amendment  should  be  paid  into 
the  state  treasury  and  into  a fund  designated  "The  State 
Building  Fund,"  which  should  stand  appropriated  without 
legislative  aotion,  and  for  the  payment  of  all  expenses 
incidental  to  the  purposes  therein  specified,  including 
the  payment  of  the  principal  and  interest  of  said  bonds. 


After  the  passage  of  such  Joint  and  Concurrent  Reso- 
lution, but  prior  to  its  adoption  by  the  people,  the  Gen- 
eral assembly  passed  Senate  Bill  No. '1,  which  appears  at 
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page  107,  Laws  of  Missouri,  Extra  Session,  19.50-1904. 
This  Act  was  approved  January  9,  1954,  and  carried  an 
emergency  clause,  which  is  as  follows: 


"Whereas,  the  state  eleemosynary  and 
penal  institutions  are  overcrowded, 
and  by  reason  thereof,  the  health  and 
safety  of  the  inmates  thereof  are  im- 
paired; and,  whereas  said  institutions 
are  in  need  of  repairs  and  additions 
thereto;  and,  whereas  there  has  been 
submitted  to  the  people  of  this  state, 
by  the  Fifty- seventh  General  Assembly 
of  Missouri,  in  extra  session,  a pro- 
posed amendment  to  Article  IV  of  the 
Constitution  of  this  state,  providing 
for  a new  section  in  said  Article  IV, 
to  be  known  as  Section  44a  authorizing 
a bond  issue  of  Ten  Million  Dollars 
( CIO, 000,000.00)  for  the  purpose  of 
improving  said  institutions;  this  act 
is  declareu  to  be  necessary  for  the  im- 
mediate preservation  of  the  public 
peace,  health  and  safety,  and  an  emer- 
gency within  the  meaning  of  the  Con- 
stitution is  heresy  declared  to  exist. 
Wherefore,  this  act  shall  t&Jce  effect 
and  be  in  force  when  and  after  said 
proposed  Constitutional  amendment  is 
adopted  by  the  people  of  this  state.” 


By  this  emergency  clause  it  was  specifically  provided 
that  this  Act  should  be  in  effect  when  and  after  the  pro- 
posed constitutional  amendment  was  aaopted. 

Section  1 of  the  Act  is  us  follows  (page  107): 

“That  for  the  purpose  of  repairing,  re- 
modeling or  rebuilding,  or  repairing, 
remodeling  and  rebuilaing  all  or  any  of 
the  eleemosynary  or  penal  institutions 
of  this  state,  for  builaing  additions 


Honorable  Forres u C.  monnell  -4- 


Gctober  al,  194& 


thereto  and  additional  buildings 
wherever  necessary,  tnere  is  hereby 
created  a Board  of  Commissioners , to 
be  styled,  TThe  state  Building  Com- 
IILission,,  which  shall  consist  of  the 
Governor,  .attorney  General,  Secretary 
of  State,  State  Auditor,  State  Trea- 
surer, ana  stare  superintendent  of 
Schools.  The  Governor  shall  be  ex- 
officio  chairman  of  said  commission, 
and  the  commission  shall  elect  one 
of  its  members  vice-chairman.  The 
Chairman  shall  preside  at  all  meet- 
ings of  the  commission,  sign  its 
minutes  ana  records  and  perform  the 
usual  and  customary  duties  of  such 
position.  In  tne  absence  of  the  chair- 
man, the  vice-chairman  shall  perform 
the  unties  of  the  chairman.  The  com- 
mission shall  maintain  its  office  slid 
hold  its  sessions  at  the  Seat  of  Gov- 
ernment, and  meet  as  often  as  the 
business  01  the  commission  may  require . 
A majority  of  the  commission  shall  con- 
stitute a quorum  for  the  transaction 
> of  business.  The  members  shall  re- 

ceive no  compensation  for  services  on 
the  commission,  but  shall  be  allowed 
reimbursement  for  all  traveling  and 
other  expenses  actually  incurreu  in 
carrying  out  the  purposes  of  this  act.5* 


While  Sections  o and  4 or  the  met  deal  directly  with 
the  funds  to  bo  derived  from  tile  ^10,000,000  bond  issue  con- 
templated by  the  proposeu  constitutional  amendment,  section 
44a,  the  remainder  of  the  net  is  apparently  general  in  its 
scope.  The  repairing,  remodeling  or  construction  of  build- 
ings mentioned  in  section  1 is  not  limited  to  those  financed 
by  the  funds  from  such  proposed  bona  issue.  In  addition, 
the  membership  of  Tne  State  Buiiuing  commission  is  comprised 
of  permanent  officers  of  the  state,  a comprehensive  scheme 
of  the  activities  of  such  Commission  is  embraced  within  the 
Act  which  is  general  In  character.  For  instance,  provisions 


omxnell 
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with  I'ei’erenoe  to  contracts  Tor  the  construction  end  im- 
provement or  buildings  are  not  limited  to  vorir  to  be  paid 
for  by  the  bona  issue. 

Section  10  of  tue  dct  proviues  (page  llo)  : 


” * * On  presentation  of  said  cer- 

Dxxxcate  Do  Dire  oDate  .i.uaxtor , lie 
snail  draw  nis  warrant  on  the  State 
1‘reasurer  for  payment  of  the  same  out 
of  money  in  bhe  stats  treasury  appx*o- 
pi'iateu  for  its  payment.  nil  otner 
accounts  ox-  uemanus  may  be  allowed  by 
tne  c oral  a si  on  on  proper  vouchers 
thex’efor,  anu  wuen  tne  same  shall 
have  been  certifiau  to  the  Otate  Au- 
ditoi*  with  a uuplicate  of  saiu  vouch- 
er attached,  the  ^uaitoi*  shall  draw 
iiis  warrant  therefor*  in  favor  of  the 
propel*  person  or  persons  on  tne  State 
'treasury,  payable  out  or  the  monies 
therein  applicable  to  the  payment  of 
saiu  accounts.1* 


While  the  moneys  to  be  derived,  from  tne  bond  issue 
anu  funds  conti'lbuted  by  the  jpedex-al  Government  were  by 
the  constitutional  amendment  automatically  uppropriateu, 
yet  Here  the  legislature  refers  to  moneys  appropriated  for 
tne  payment  of  bills  Uxu  expenses,  Tnis  would  indicate 
tnat  the  Legislature  had  in  minu  **onejrs  that  might  be  ap- 
propriated to  tne  Oomdscion  by  subsequent  Legislatures. 

The  primary  rule  of  constx’uotion  of  statutes  is  to 
eseei*tcin  tne  lawmakers’  intent,  from  tile  wox*ds  useu,  if 
possible,  and  to  put  on  trie  language  oi'  the  Legislature, 
honestly  and  faithfully,  its  plain  anu  rational  meaning, 
and  to  promote  its  manifest  pui'pose.’  ( ..rtophone  0oi*p.  v. 
Coale,  Ion  j*  u,  ( £d)  bxo,  o4b  ko*  o44;  ktate  ex  rel. 
me  Kit  trick  v.  Carolene  Prouucts  Co.,  144  a.  ...  (2d)  15b, 
046  Mo . 1049.) 

Tire  meaning  of  trie  language  of  the  statute  is  nar- 
rowed ox*  bx’Oadeneu  to  conform  with  the  legislative  intent, 
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as  gathered  from  its  entirety,  History  and  purpose.  (Rust 
v.  Missouri  Dental  Board,  15b  s.  ’/.  ( 2d)  BO.) 

There  can  be  no  doubt  but  that  the  State  Building 
Commission  is  now  in  existence.  It  has  never  been  de- 
stroyed by  legislative  action,  and  we  are  informed  that 
there  is  in  The  state  Building  Bund  at  the  present  time 
the  sum  of  Bib, 087. 53. 

V/hil  e Senate  Bill  bo,  1 was  not  carried  forward  in 
the  1939  .revision,  such  omission  does  not  repeal  it* 


" * * * They  uo  not  appear  in  the  re- 
visions of  1879  aau  succeeding  revisions. 
Oven  so,  the  omission  from  the  revisions 
does  not  operate  to  repeal  said  sections. 
Meriweather  v.  Overly,  228  Ho.  218,  129 


Yv.  1; 

Bird  v. 

Sellers, 

122  Ho 

C d ’ T 

\j  • • 

o68.’* 

( State 

ex  rel. 

n sot sky 

v.  Hick, 

142  S 

. V/.  ( 2d) 

742,  1. 

c.  743 

346  M 

o . 640 . ) 

While  the  Legislature 'evidently  was  primarily  con- 
cerned with  the  expenditure  of  the  bond  issue  funds  and 
Federal  matching  funds,  yet  it  saw  fit  to  create  a board 
with  a permanent  membership  and.  specifically  gave  to  it 
powers  and  duties  that  apply  to  the  construction,  altera- 
tion and  repair  of  buildings  other  than  those  of  necessity 
financed  from  the  funds  provided  for  in  s^id  .lection  44d 
'of  the  Constitution.  The  . ct  does  not  limit  the  duties 
of  the  Commission  by  express  terms  to  the  handling  of  the 
bond  issue  money.  The  portion  of  Section  10  above  quoted 
mentions  appropriations.  If  the  Commission  was  created 
for  the  sole  purpose  of  handling  the  bond  money,  such  words 
would  be  meaningless,  as  that  money  was  automatically  ap- 
propriated by  the  constitutional  provision. 

Taking  into  account  the  emergency  clause  on  said 
Senate  Bill  Mo.  1,  the  Legislature  apparently  intended  that 
The  State  Building  Commission  should  be  a permanent  body; 
that  it  should  first  use  the  funds  provided  for  by  said 
Section  44d  of  the  Constitution  as  rapidly  as  possible  after 
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its  adoption;  and  that  it  oould  expend  sued  funds  as  might 
later  be  appropriated  to  it  by  future  Legislatures  to  oarry 
out  the  purposes  of  the  Act. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department 
that  an  appropriation  may  be  legally  made  by  the  General 
Assembly  to  the  State  Building  Commission  for  the  purpose 
of  repairing,  remodeling  and  constructing  penal  and  elee- 
mosynary buildings  which  were  constructed  under  the  super- 
vision of  said  State  Building  Commission  in  accordance 
with  senate  Bill  No.  1 as  enacted  by  the  Fifty-Seventh 
General  Assembly,  Extra  Session,  and  as  set  forth  at 
pages  107,  et  seg. , Laws  of  Missouri,  Extra  Session,  1955- 
1954. 


Respectfully  submitted 


VANE  C.  THURLO 

Assistant  attorney  General 


APPROVED: 


ROY  McKIT TRICK 

Attorney  General 


VGT:HR 


GOVERNOR: 

OFFICERS: 

RECESS  APPOINTMENTS: 


The  governor  must  submit  recess  appointments 
for  confirmation  to  the  senate  of  [the  6lst 
General  Assembly  in  special  sessioh. 


November  10,  1942 


FILED  NO.  24 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 

Dear  Governor  Donnell: 

This  will  acknowledge  receipt  of  your  letter  of 
October  28,  1942  as  follows: 

"There  is  attached  hereto  a list,  with 
certain  data,  of  appointments  to  office 
made  in  vacation  of  the  Sixty-First  Gen- 
eral Assembly,  subject  to  the  approval 
of  the  Senate . 

"Your  opinion  is  respectfully  requested 
on  the  following  question: 

"Which,  if  any,  of  said  appointments 
should  be  transmitted  to  the  Senate  of 
the  Sixty-First  General  Assembly  in 
extra  session?" 

The  attached  list  sets  forth  appointments  requiring  us 
to  review  twenty-seven  different  statutory  requirements  ojn  con- 
firmation by  the  Senate,  and  therefore,  in  order  that  eaclh  may 
be  dealt  with  separately,  we  will  first  set  forth  the  general 
rules  on  this  subject. 

Directing  our  attention  first  to  the  question  of  whether 
at  a special  session  of  the  General  Assembly,  the  Senate  may 
confirm  or  reject  appointments,  we  find  the  following: 

In  46  C.  J.  p.  953  Section  68,  it  is  stated: 

"*  * * In  the  absence  of  Constitutional  re- 
striction a confirmation  by  the  legislature 
of  an  executive  appointment  may  be  at  a 
special  session,  * * *." 
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In  42  Am.  Jur.  p.  963  Section  111,  it  is  stated: 

"*  * * The  act  of  confirming  an  appoint- 
ment to  office  is  * * * the  exercise  of 
an  executive  function,  and  since  it  is 
not  legislative  in  character,  it  need  not 
be  performed  at  a regular  session.  * * *" 

In  42  Am.  Jur.  p.  964  Section  113*  it  is  stated: 

"*  * * confirmation  by  the  senate  of 
appointments  made  by  the  governor  is 
not  a legislative  act.  Consequently, 
such  conformation  may  be  made  as  well 
at  a special  as  at  a regular  session,  and 
it  is  immaterial  for  what  purpose  the 
legislative  body  may  have  been  called  in 
session  for  whenever  that  body  is  lawfully 
convened  for  legislative  purposes,  it  has 
the  right  to  act  for  administrative  purposes, 
even  without  mention  of  such  purposes  in  the 
call  for  a special  session" 

So  far  as  Missouri  is  concerned,  this  question  has  been 
set  at  rest  in  State  ex  inf.  Major  ex  rel . Sikes  v.  Williams  222 
Mo.  268,  121  S.  W.  64,  17  Ann.  Cas . 1006.  In  this  case  it  was 
contended  that  the  Senate  had  no  authority  to  confirm  an  appoint- 
ment of  the  Governor  at  a special  session.  In  answer  to  this 
contention,  the  court  stated  in  222  Mo.,  l.c.  275: 

"*  * * We  are  unwilling  to  give  our  assent 
to  this  insistence.  The  confirmation  by 
the  Senate  of  appointments  made  by  the 
Governor  are  not  legislative  acts,  and  in 
our  opinion  can  be  made  as  well  at  a special 
session  as  a regular  session.  Such  acts 
by  the  Governor  concerning  appointments  are 
merely  administrative  and  can  be  confirmed 
by  the  Senate  whenever  that  body  is  in 
session,  and  it  is  immaterial  for  what  pur- 
pose the  legislative  body  may  have  been 
called  in  session.  In  other  words,  when- 
ever the  body  is  lawfully  convened  for  legis- 
lative purposes  it  has  the  right  to  act  for 
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administrative  purposes,  even  without 
mention  of  such  purpose  in  the  call 
for  a special  session.  * * *" 

The  next  question  which  presents  itself  is:  The  Senate 
having  authority  to  confirm  appointments  at  special  sessions  of 
the  General  Assembly,  must  the  Governor  submit  such  appointment 
for  confirmation  at  such  time? 

In  46  C.  J.  p.  953  Section  68,  it  is  stated: 

"Where  the  appointment  is  made  as  the 
result  of  a nomination  by  one  authority 
and  confirmation  by  another,  the  appoint- 
ment is  not  complete  until  the  action 
of  all  bodies  concerned  has  been  had;  * 

* # * * w 

• 

This  i»ule  was  applied  in  this  state  in  the  case  of  Schulte 
v.  City  of  Jefferson,  273  S.W.  170  (Mo.  App.)  as  respects  city 
officers  appointed  by  the  Mayor  and  to  be  confirmed  by  the  council. 
There  the  court  stated,  1.  c.  172: 

"It  is  well  settled  — 

•Where  the  appointment  is 
made  as  the  result  of  a nomination  by 
one  authority  and  confirmed  by  another, 
the  appointment  is  not  complete  until 
the  action  of  all  bodies  concerned  has 
been  had,  * * * *.'" 

Of  course,  these  rules  do  not  mean  that  the  Governor  can- 
not make  recess  appointments,  but  simply  mean  that  the  appointees' 
titles  are  not  complete  until  confirmation.  State  ex  inf.  Major 
ex  rel . Sikes  v.  Williams,  supra,  1.  c.  283,  284  of  222  Mo.  The 
general  rule  is  stated  in  17  Ann.  Cas.  1012  as  follows: 

"A  vacancy,  caused  by  death,  resignation, 
removal,  or  other  cause,  so  that  there 
is  no  one  to  perform  the  duties  of  the 
office,  may  be  filled  by  appointment  during 
a recess  of  the  confirming  body." 
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While  there  Is  some  authority  contra  to  the  above  rule 
(42  Am.  Jur.  p.  9^2  Sec.  Ill;  17  Ann.  Cas.  1012)  we  think 
the  general  rule  as  above  stated  has  been  adopted  in  Missouri 
by  the  Williams  case  and  especially  should  this  be  true  when 
consideration  is  given  to  Section  11,  Article  V of  the  Missouri 
Constitution,  providing: 

"When  any  office  shall  become  vacant, 
the  Governor,  unless  otherwise  pro- 
vided by  law,  shall  appoint  a person 
to  fill  such  vacancy,  ****♦." 

Returning  now  to  our  question,  we  find  it  stated  in 
46  C.  J.  p.  954  Sec.  68: 

"Where  there  is  a failure  to  confirm 
on  the  part  of  the  confirming  body,  it 
is  the  duty  of  the  nominating  power 
to  make  a new  appointment.  * * * *” 

In  the  Williams  case,  supra,  (222  Mo.  1.  c.  284)  th$ 
court  in  speaking  of  the  recess  appointment  had  this  to  say: 

"*  * * In  the  meantime,  such  appointee, 
after  having  otherwise  qualified  under  the 
act,  is  entitled  to  the  office  until  such 
time  as  the  Senate  may  pass  adversely 
upon  his  appointment.  Should  the  Senate 
refuse  to  confirm,  the  Governor  would 
then  have  to  appoint  another.  ***■*" 

The  above  statements  have  dealt  with  the  question  from 
the  standpoint  of  what  must  transpire  if,  when  an  appointment 
is  submitted  for  confirmation,  it  is  rejected  or  there  is  a fail- 
ure to  confirm.  It  seems  that  our  problem  is,  what  must  trans- 
pire if  the  Governor  fails  to  submit  the  appointment  for  confirma- 
tion? We  think  the  rule  is  that  failure  to  obtain  confirmation 
constitutes  a revocation  of  the  appointment  even  though  that 
failure  results  from  failure  to  submit  the  appointment  for  con- 
firmation. Reason  would  seem  to  indicate  that  this  is  the  correct 
view,  for  otherwise  a Governor  could  defeat  the  right  of  the 
Senate  to  confirm  by  simply  refusing  to  submit  a list  of  his 
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appointments  for  confirmation.  Such  reasoning  was  employed 
in  People  v.  Sohmer,  143  N.Y.S.  216,  in  a similar  case.  The 
court  held  there,  that  where  a vacancy  occurred  during  a ses- 
sion of  the  Senate,  the  Governor  must  fill  the  same  before  ad- 
journment rather  than  wait  until  after  adjournment  of  the  Senate 
and  then  make  a recess  appointment.  The  court,  at  1.  c.  219* 
said: 

"If  this  conclusion  is  not  correct,  the 
lawful  power  of  the  Senate  to  give  its 
advice  and  consent  upon  executive  ap- 
pointments could  be  defeated  in  many,  if 
not  most  cases,  and  the  executive  would 
exercise  the  power  of  appointment  inde- 
pendent of  the  Senate  in  many  cases  where 
the  law  provides  that  such  appointments 
can  be  made  only  by  the  Governor  by  and 
with  the  advice  and  consent  of  that  body." 

In  State  v.  Williams,  20  S.C.  12,  the  statute  provided 
that  the  Governor  was  to  make  the  appointment  by  and  with  the 
consent  of  the  Senate,  if  in  session,  and  if  not  in  session, 
subject  to  the  approval  of  the  Senate  at  its  next  session.  The 
court,  in  speaking  of  a reces3  appointment,  stated  at  1.  c.  15: 

"That  is,  the  (recess)  appointment  made 
by  the  governor  is  provisional  merely, 
and,  unless  approved  by  the  senate  at  its 
next  session,  terminates  with  such  ssssion." 

For  present  purposes,  it  is  sufficient  to  state  that  the 
statutes  pertaining  to  confirmations  of  all  the  listed  appoint- 
ments, state  in  effect  that  the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  appoint  a person  or  persons  to 
fill  the  named  positions.  Recess  appointments,  under  the  case 
law,  may  be  acted  upon  by  a special  session  of  the  Senate.  Thus, 
it  appears  the  Governor  is  under  a statutory  duty  to  have  his 
recess  appointments  approved  and  failure  of  the  Senate  to  approve, 
constitutes  a revocation  of  the  appointment.  Under  the  general 
rule,  it  appears  that  where  a duty  is  imposed  and  results  or 
consequences  are  prescribed  for  failure  to  perform  that  duty, 
then  it  is  held  that  the  duty  to  act  is  mandatory.  As  was  said 
in  Ousley  v.  Powell,  12  S.  W.  (2d)  102,  103  (Mo.  App.): 
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"*  * * When  a statute  provides  what  re- 
sults shall  follow  a failure  to  comply 
with  its  terms,  it  is  mandatory  and 
must  be  obeyed." 

As  stated  in  Sutherland  Statutory  Construction  (2d  Ed.) 
page  1114: 

"The  consequential  destination  between 
directory  and  mandatory  statutes  is 
that  the  violation  of  the  former  is 
attended  with  no  consequences,  while  a 
failure  to  comply  with  the  requirements 
of  the  other  is  productive  of  serious 
results 

In  further  support  of  our  view,  we  call  attention  to  the 
fact  that  at  the  four  special  sessions  of  the  Senate  that  we 
have  checked,  we  find  that  recess  appointments  were  submitted 
for  confirmation.  See:  First  Extra  Session,  51st  General  As- 
sembly 1921,  Senate  Journal  page  1208;  Second  Extra  Session 
51st  General  Assembly  1921,  Senate  Journal  page  1568;  Extra  Ses- 
sion 57th  General  Assembly  1933-1934,  Senate  Journal  page  26; 

Extra  Session  60th  General  Assembly  1940,  Senate  Journal  pages 
12  to  18  inclusive,  22,  23*  24  and  30.  The  foregoing  reflects 
an  executive  construction  of  long  standing  to  the  effect  that 
it  is  necessary  that  recess  appointments  be  submitted  to  a 
special  session  of  the  Senate.  Such  action  and  practice  is 
strong  evidence  of  the  true  meaning  to  be  given  the  law.  Barber 
Asphalt  Paving  Co.  v.  Merservey,  103  Mo.  App.  186,  1.  c.  194; 
Venable  v.  Wabash  Western  Ry.  Co.,  112'  Mo.  103*  125. 

Thus  our  view  is  that,  (l)  a special  session  of  the  Senate 
has  power  to  pass  upon  and  confirm  or  reject  recess  appointments 
of  the  Governor;  (2)  the  Governor  must  submit  such  appointments 
for  confirmation  at  such  special  session,  otherwise  the  appoint- 
ment is  revoked  at  the  close  of  such  session. 

Of  course,  this  conclusion  must  be  tentative  until  the 
statutes  relating  to  the  appointment  and  confirmation  of  these 
officers  are  reviewed.  It  must  be  kept  in  mind  in  connection 
with  the  following,  that  the  appointments  dealt  with  were  all 
made  after  the  adjournment  of  the  6lst  General  Assembly  on  July  12, 
1941. 
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We  next  take  up  the  appointments  and  statutes  involved. 

1 . State  Administrator  of  the  Social  Security  Commission 
appointed  to  fill  a vacancy  caused  by  resignation.  Section  9400 
R.  S.  Mo.,  1939*  provides: 

"The  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate,  shall  ap- 
point * * 

While  the  statute  is  silent  as  to  the  power  of  the  Governor  to 
fill  a vacancy  in  this  office,  nevertheless.  Section  11  Article  V 
of  the  Constitution  supplies  this  deficiency.  However,  the 
statute  requires  the  appointment  to  be  made  with  the  advice  and 
consent  of  the  Senate.  That,  as  yet,  has  not  been  done  and  we 
see  nothing  that  indicates  this  appointment  should  not  be  sub- 
mitted at  this  time . As  indicated  at  the  close  of  our  resume  of 
the  general  rules  on  this  subject,  we  think  the  appointment  must 
be  submitted  to  the  Senate  in  special  session.  If  it  is  not 
submitted,  the  Senate  will  adjourn  without  approval  of  the  same 
and  that  will  constitute  a revocation  of  the  appointment, 

2.  Member  of  the  State  Social  Security  Commission  ap- 
pointed to  a place  created  by  the  expiration  of  a term.  Section 
9398  R.S.  Mo.,  1939*  provides: 

"The  State  Commission  shall  consist  of 
five  members  who  shall  be  appointed  by 
the  Governor,  by  and  with  the  advice 
and  consent  of  the  Senate  * * 

Our  conclusion  on  this  is  the  same  as  that  indicated  at  the  close 
of  our  resume  of  the  general  rules  on  this  subject  and  as  stated 
on  the  State  Administrator  of  the  Commission,  which  we  shall 
hereinafter  refer  to  as  (l)  supra. 

3.  Three  members  of  the  Board  of  Election  Commissioners 
of  the  County  of  St.  Louis,  one  to  fill  a place  created  by  the 
expiration  of  a term,  one  to  fill  a vacancy  created  by  death, 
and  one  to  fill  a vacancy  created  by  resignation.  Section  11928 
R.S.  Mo.,  1939*  provides: 
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"*  * * the  governor,  by  and  with  the 
advice  and  consent  of  the  senate  shall 
appoint  * * *.  In  case  of  a vacancy  in 
said  board  from  any  cause  whatsoever, 
it  shall  be  filled  in  the  same  manner 
and  subject  to  the  confirmation  by  the 
Senate  as  is  the  case  of  the  original 
appointment,  * * * 

Our  conclusion  on  this  appointment  is  the  same  as  that  reached 
on  (l)  supra. 

4.  Six  members  of  the  Board  of  Managers  of  the  Eleemosy- 
nary Institution,  three  to  fill  places  created  by  expiration  of 
terms  and  three  to  fill  vacancies  created  by  resignations . Sec- 
tion 9259  R.S.  Mo.,  1939*  provides: 

"The  * * * institutions  * * * shall 
hereafter  be  under  the  * * * manage- 
ment * * * of  one  board  of  managers 
consisting  of  six  persons  to  be  appointed 
by  the  governor,  by  and  with  the  consent 
of  the  senate,  * * * 

Section  9262  R.  S.  Mo.,  1939*  also  provides: 

"*  * * All  members  appointed  when  the 
senate  is  not  in  session  shall  hold  their 
offices  for  the  unexpired  term,  subject 
to  the  approval  of  the  senate  at  its  first 
session  after  such  appointment." 

These  statutes  make  it  clear  that  these  appointments  must  be 
submitted  at  the  present  special  session  of  the  Senate. 

5.  Member  of  the  Board  of  Managers  of  the  Missouri  School 
for  the  Blind,  appointed  to  fill  a place  created  by  the  expiration 
of  a term.  Section  10846  R.  S.  Mo.,  1939*  provides: 

"The  government  of  each  of  these  schools 
shall  be  vested  in  a board  of  managers, 
composed  of  five  members,  appointed  by 
the  governor  with  the  consent  of  the 
senate.  * * *" 
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Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra. 

6.  Two  members  of  the  Board  of  Pharmacy*  one  appointed 
to  fill  a vacancy  created  by  resignation  and  one  to  fill  a 
place  created  by  the  expiration  of  a term.  Section  10010  R.S.Mo. 
1939  provides* 

"The  board  of  pharmacy  * * * shall  be 
appointed  by  the  governor,  with  the 
approval  of  the  senate,  * * 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra. 

7.  Member  of  the  Board  of  Police  Commissioners  of  St. 

Joseph  appointed  to  fill  a vacancy  created  by  resignation. 

Section  0486  R.S.  Mo.,  1939#  provides* 

"The  governor  of  the  state  of  Missouri 
shall,  * * * * appoint  three  commissioners, 
the  senate  concurring  therein,  ****." 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra. 

8.  Five  members  of  the  Board  of  Examiners  and  Registrars 

of  Nurses,  all  appointed  to  fill  places  created  by  the  expiration 
of  terms.  Section  10025  R.S.Mo.,  1939#  provides* 

"*  * * Upon  the  expiration  of  the  term  of 
office  of  any  member  in  office  the  suc- 
ceeding member  or  members  to  be  appointed, 
in  any  year,  shall  be  chosen  by  the  Governor, 
with  the  advice  and  consent  of  the  Senate. 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra. 

9.  Two  members  of  the  Board  of  Police  Commissioners  of 
Kansas  City,  one  appointed  to  fill  a vacancy  created  by  resigna- 
tion and  one  to  fill  a place  created  by  expiration  of  a term. 
Section  7646  R.S  .Mo.,  1939#  provides* 

"The  governor  of  the  state  of  Missouri,  by 
and  with  the  consent  of  the  Senate,  shall 
appoint  the  four  commissioners  # In 
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case  of  vacancy  in  said  board  from 
any  cause  whatever,  it  shall  be  filled 
by  appointment  for  the  unexpired  term, 
in  the  3ame  manner  as  in  the  case  of 
original  appointments.  * * *" 

Our  conclusion  on  this  is  the  same  aa  that  reached  on  (1)  supra. 

10.  Two  members  of  the  Board  of  Probation  and  Parole, 

each  appointed  to  fill  places  created  by  the  expiration  of  terms. 
Section  9158  R.  S.  Mo.#  1939#  provides: 

"*  * * Immediately  after  the  taking  effect 
of  this  article  it  shall  be  the  duty  of 
the  Governor  by  and  with  the  approval  and 
consent  of  the  Senate  to  appoint  two  mem- 
bers of  said  Board,  each  of  wham  shall  hold 
office  for  a term  of  four  years  and  there- 
after until  his  success  or  is  appointed  and 
qualified.  * * * *" 

• “ **  * I | 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra. 

11.  Three  members  of  the  State  Highway  Commission,  two 
appointed  to  fill  places  created  by  the  expiration  of  terms  and 
one  to  fin  a place  created  by  resignation.  Section  8743  R.  S. 
Mo.,  1939#  provides: 

"The  state  highway  commission  shall  con- 
sist of  four  members,  who  shall  be  appointed 
by  the  governor,  by  and  with  the  advice  and 
consent  of  the  Senate,  * * 

Our  conclusion  on  this  is  the  some  as  that  reached  on  (1)  supra. 

12.  Two  caoinissioners  of  the  Department  of  Penal  Insti- 
tutions, each  appointed  to  fill  places  created  by  the  expiration 
of  terms.  Section  8973  R.  S.  Mo.,  1939#  provides: 

"Immediately  after  the  taking  effect  of 
this  law  it  shall  be  the  duty  of  the  gov- 
ernor, by  and  with  the  consent  and  approval 
of  the  senate,  to  appoint  three  commissioners, 

* * * * each  of  whom,  * * * shall  hold  office 
for  a term  of  four  years,  and  thereafter  until 
his  successor  is  appointed  and  qualified.*  * *" 
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Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra. 

13*  Seven  members  of  the  State  Board  of  Registration 
for  Architects  and  Professional  Engineers,  each  appointed  to  fill 
places  created  by  the  creation  of  the  offices.  Section  4 Laws 
of  Missouri  1941  page  636,  provides  1 

"The  State  Board  of  Registration  shall 
consist  of  seven  members  who  shall  be 
appointed  by  the  Governor  with  the 
advice  and  consent  of  the  Senate,  * * *. 

All  vacancies  occurring  in  said  Board  shall 
be  filled  by  appointments  by  the  Governor 
with  the  advice  and  consent  of  the  Senate, 
and  any  such  appointments  so  made  while 
the  Senate  is  not  in  session  shall  be  sub- 
mitted for  confirmation  at  its  next  en- 
suing session.  * * • *" 

The  language  of  this  section  makes  it  clear  that  these  appoint- 
ments are  to  be  submitted  for  confirmation  at  the  present  special 
session  of  the  Senate. 

14.  Three  members  of  the  Missouri  Real  Estate  Commission, 
each  appointed  to  fill  places  created  by  the  creation  of  the 
offices.  Section  4 Laws  of  Missouri  1941,  page  426,  provides  1 

* Such  commission  shall  be  appointed 
by  the  Governor  with  the  advice  and  con- 
sent of  the  Senate.  * * 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra. 

15.  Member  of  the  Missouri  Dental  Board  appointed  to 

fill  a place  created  by  the  expiration  of  a term.  Section  10062 
R.  S.  Mo.,  1939*  provides! 

"*  * *the  Governor  shall  appoint  by  and 
with  the  advice  and  consent  of  the  Senate 

**♦**." 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra. 

16.  Four  members  of  the  Board  of  Election  Commissioners 

of  Jackson  County,  three  appointed  to  fill  places  created  by  the 
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expiration  of  terms  and  one  appointed  to  fill  a vacancy  created 
by  resignation.  Section  11884  R.  S.  Mo.,  1939*  provides: 

"*  * * the  governor,  by  and  with  the 
advice  and  consent  of  the  senate  shall 
appoint  * * *.  In  case  of  a vacancy  in 
said  board  from  any  cause  whatsoever  it 
shall  be  filled  in  the  same  manner  and 
subject  to  the  confirmation  by  the  senate 
as^in  the  case  of  original  appointment. 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra 

17.  The  Grain  Warehouse  Commissioner,  appointed  to  fill 
a vacancy  created  by  resignation.  Section  4 Laws  of  Missouri 
1941  page  375#  provides: 

"It  shall  be  the  duty  of  the  Governor  to 
appoint  a suitable  person,  to  be  confirmed 
by  the  Senate,  * * *.  Any  vacancy  occurring 
by  removal,  resignation  or  death  shall  by 
and  with  the  consent  of  the  Senate  be  filled 
by  the  Governor  * * 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra 

18.  Adjutant-General  of  the  Slate,  appointed  to  fill  a 
vacancy  created  by  resignation.  Section  I*>0l6  R.  s.  Mo.,  1939 
provides : 

"There  shall  be  an  adjutant -general  of  the 
state,  to  be  appointed  by  the  governor  by 
and  with  the  advice  and  consent  of  the  senate, 

* * * *." 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (l)  supra 

19.  Six  members  of  the  State  Board  of  Health,  all  ap- 
pointed to  fill  places  created  by  the  expiration  of  terms.  Sec 
tion  9733  R.  S.  Mo.,  1939#  provides: 

"The  governor,  by  and  with  the  advice  and 
consent  of  the  senate,  shall  appoint  seven 


Honorable  Forrest  C.  Donnell  -13- 


Nov.  10,  1942 


Persons,  * * *.  All  vacancies  occurring 
n the  board  shall  be  filled  by  the  gov- 
ernor of  the  state,  and  when  made,  when 
the  senate  is  not  in  session,  will  be 
subject  to  confirmation  at  the  next  ensu- 
ing session  of  the  senate." 


This  statute  makes  it  clear  that  such  appointments  must  be  sub- 
mitted for  confirmation  to  the  present  special  session  of  the 
senate. 


20.  Superintendent  of  the  Missouri  State  Highway  Patrol, 
appointed  to  fill  a place  created  by  resignation.  Section  83^8 
R.S.  Mo.,  1939*  provides* 


"The  superintendent  of  the  Missouri  state 
highway  patrol  shall  be  appointed  by  the 
governor  by  and  with  the  advice  and  consent 
of  the  senate  * * * " 


Our  conclusion  on  this  is  the  same  as  reached  on  (l)  supra. 

21.  Five  members  of  the  Boards  of  Regents  of  the  State 
Teachers  Colleges,  one  to  fill  a vacancy  created  by  resignation 
two  to  fill  vacancies  created  by  death,  and  two  to  fill  places 
created  by  the  expiration  of  terms.  Section  10755  R.  S.  Mo., 
1939*  provides* 


"In  the  year  1919  and  every  two  years 
thereafter,  and  during  a regular  session 
of  the  general  assembly,  the  governor 
shall,  by  and  with  the  advice  and  consent 
of  the  senate,  appoint  two  regents  for 
each  state  teachers  college)  and  whenever 
a vacancy  occurs  in  either  of  said  boards 
by  death,  resignation,  removal  from  the 
district  or  by  operation  of  law  or  other- 
wise, the  governor  shall,  in  a like  manner 
immediately  appoint  some  competent  person 
to  fill  such  vacancy,  and  communicate  his 
action  thereon  to  the  senate  at  the  next 
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session  of  the  general  assembly  there- 
after. The  person  so  appointed  shall 
hold  his  office  subject  to  the  confirma- 
tion of  the  senate,  for  the  unexpired 
terai*  * * 

This  statute  makes  it  clear  that  these  appointments  are  subject 
to  confirmation  by  the  present  special  session  of  the  -enate. 

22.  Superintendent  of  the  Insurance  Department,  appointed 
to  fill  a place  created  by  the  expiration  of  a term.  Section 
5781  R.  S.  Mo.,  1939#  provides  that  he  shall! 

"*  » * be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the 
senate,  * * *.  If  a vacancy  shall  at  any 
time  occur,  the  same  shall  be  filled  by 
the  governor,  by  appointment,  subject  to 
the  confirmation  of  the  senate,  if  in 
session ^ if  not,  then  at  its  next  session. 

This  statute  would  seem  to  clearly  require  that  this  appoint- 
ment must  be  submitted  at  the  present  special  session  of  the 
Senate. 

23*  Member  of  the  State  Board  of  Optometry,  appointed  to 
fill  a place  created  by  the  expiration  of  a term.  Section  10110 
R.  S.  Mo.,  1939*  provides 1 

"The  governor,  with  the  advice  and  con- 
sent of  the  senate,  shall  appoint  five 
persons  * * * who  shall  constitute  the 
state  board  of  optometry.  * * *.  All  va- 
cancies, however  occurring,  shall  be 
filled  by  appointment  by  the  governor, 
with  the  advice  and  consent  of  the  senate, 
and  appointments  made  when  the  senate  is 
not  in  session  shall  be  confirmed  at  its 
next  ensuing  session.  * * *" 

* m « 

This  statute  clearly  requires  the  appointment  to  be  submitted  to 
the  present  special  session  of  the  Senate. 
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24.  Three  members  of  the  Board  of  Trustees  of  the 
Confederate  Soldiers  Home  at  Higgins vllle,  each  appointed  to 
fill  places  created  by  the  expiration  of  terms.  Section  15129 
R.  S,  Mo.,  1939  provides  that  said  personas 

"*  * * shall  be  appointed  by  the  governor, 
by  and  with  the  advice  and  consent  of  the 
senate,  * * *" 

Our  conclusion  on  this  is  the  same  as  that  reached  an  (1)  supra. 

25.  Three  members  of  the  Board  of  Curators  of  Lincoln 
University,  each  appointed  to  fill  places  created  by  the  expira- 
tion of  terms.  Section  10775  R.S.  Mo.,  1939#  provides  1 

"The  Board  of  Curators  of  Lincoln  Uni- 
versity of  Missouri,  * * * shall  be  ap- 
pointed by  the  Governor,  by  and  with 
the  advice  and  consent  of  the  Senate. 

* # #" 

Our  conclusion  on  this  is  the  same  as  that  reached  on  (1)  supra. 

26.  An  assistant  to  the  Commanding  General  of  the  First 
Infantry  Brigade  of  the  Reserve  Military  Force  of  Missouri 
with  the  rank  of  Brigadier  General,  appointed  to  fill  an  orig- 
inal vacancy.  Section  15027  R.  S.  Mo.,  1939#  provides* 

»*  * ♦ the  commanding  general  of  the 
national  guard  and  all  general  officers 
shall  be  appointed  by  the  governor,  by 
and  with  the  advice  and  consent  of  the 
senate,  ****." 

By  force  of  Section  15021  R.  S.  Mo.,  1939#  this  statute  applies 
to  the  Reserve  Force  and  our  conclusion  on  this  appointment  is 
the  same  as  that  reached  on  (l)  supra. 

27.  Member  of  the  Public  Service  Commission  of  Missouri, 
appointed  to  fill  a vacancy  created  by  resignation.  Section  558' 
R.  S.  Mo.,  1939#  provides* 
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"The  Commission  shall  consist  of  five 
members  who  shall  be  appointed  by  the 
governor,  with  the  advice  and  consent 
of  the  senate,  * * *." 

Our  conclusion  on  this  appointment  is  the  same  as  that  reached 
on  (1)  supra. 

Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 

APPROVED | 
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Attorney  General 
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FAOBATE  JUDGE:  Governor  should  issue  commission  to  person 

elected  to  fill  unexpired  term. 


November  lb,  1942 


Honorable  Forrest  0.  Donnell 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Governor  Donnell: 


This  will  acknowledge  receipt  of  your  letter  of 
this  ante,  whioh  reads  as  follows: 


"Under  date  of  October  10,  1942,  Mrs. 
.-lice  Hyde,  Keytosville,  Missouri,  was 
appointed  by  myself  as  Jud^e  of  the 
Probate  Court  in  Chariton  County,  Mis- 
souri, for  a term  ending  when  her  suc- 
cessor is  duly  elected  ana  (iualified; 
vice,  A.  C.  Drace,  deceased. 

"There  was  received  by  me  a document 
whioh  reads  as  follows: 

’ CERTIFICATE  OF  ELECTION 


* STATE  OF  MISSOURI , ) 

) ss. 

County  of  Chariton,  ) 


fTIiI3  13  TO  CAaTIFY,  Thut  at  an 

General  Election,  held  in  the  County 
aforesaid,  on  the  3rd  aay  of  November 
1942  Mrs  a.  C • Drace  huvin^  received 
a higher  number  of  vote 3 for  the  of- 
fice hereinafter  named  than  were  cast 
for  any  other  persons  for  said  office 
at  said  election,  was 
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♦±/uLY  ELECTED  TO  THE  OFFICE 
of  JUDGE  OF  THE  PROBATE  COURT 
( Unexpired  term.  ending  December 
51,  1942  ) 

within  and  for  tne  County  und  state 
aforesuid. 

♦In  Testimony  Whereof,  I,  T.  H. 
Hubbard 

♦Clerk  of  the  County  court  of 
seia  County  ana  ctete,  have  hereunto 
subscribed  my  name  and  affixed  the 
seal  of  said  Court. 

♦Done  in  of floe  at  Keytesville,  this 
9th  day  of  November,  . . D.  1942 

(Seal)  T.  H.  Hubbard  Clerk 

Marvin  G.  Wilson  D.  C.’ 

"Your  opinion,  as  soon  as  possible,  is 
respectfully  requested  on  the  following 
question: 

ahoulu  the  Governor  commis- 
sion Mrs.  A.  C.  Drace  as 
Judge  of  tne  Probate  Court 
in  Chariton  County,  Missouri, 
for  an  unexpired  term  ending 
ueoember  ol,  1942?" 


Section  2458,  R.  3.  Missouri,  1959,  reads  us 
follows: 


"At  tne  general  election  in  the  year 
1878,  ana  every  four  years  thereafter, 
except  as  hereinafter  provided,  a Judge 
of  probate  shall  be  elected  by  the 
Huulil'iea  voters  in  every  county.  Said 
Judge  shall  be  commissioned  by  the  gov- 
ernor and  shull  take  the  oath  prescribed 
by  the  Constitution  for  all  officers  ~nd 
shall  enter  upon  the  aisoharge  of  his 
duties  on  the  first  aay  of  January  en- 
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3uln0  Ilia  election  ana  continue  in 
office  for  four  years  and  until  bis 
successor  snail  oe  uuly  eleoi/eu  und 
^ualifiea:  froviueu,  tnat  in  nil 

cases  wnere  the  aoutn  of  the  judge- 
elect  snail  take  place  after  his 
election  ana  before  he  ,u alifles, 
the  Suiue  shall  constitute  u vaoanoy 
in  such  office  fron  .,nd  after  the 
date  waioh  3ala  judge-elect  is  re- 
quired to  qualify." 


The  foregoing  section  provides  that  a person  elected 
for  a full  term  snail  be  commissioneu  by  tue  governor. 

^action  24b9,  it  • Se  missouri,  19o9,  provlaes  for  tne 
election  of  a probute  juage  to  fill  out  the  unoxplrcd  term 
causea  uy  a vacancy  lit  that  office,  ana  reads  as  follows: 


"When  a vacancy  shall  occur  in  the 
office  of  judge  of  probate,  it  shall 
bo  the  duty  of  the  clerk  of  the  cir- 
cuit court  to  certify  the  fact  to  the 
governor,  v/ho  shall  fill  such  vacancy 
by  appointing  so^e  eligible  person  to 
saiu  office,  who,  when  qualified,  shall 
continue  in  office  until  the  next  gen- 
eral election,  when  a successor  snail 
be  elected  for  the  unexplred  term." 


It  will  be  observed  tnat  in  Section  2409  there  is 
nothin^  oaiu  about  the  Oavcrnor  issuing  a commission  to  the 
person  eleoteu  as  probate  juage  to  rill  out  an  unexpired 
term.  However*,  section  2o  of  .article  V of  tne  Constitution 
of  Uissourl  px*oviues  as  follows: 


"The  Governor  shall  commission  all 
officers  not  otherv.ise  proviued  for 
by  law.  ,11  coiamisslons  shall  run  in 
the  name  ana  by  the  authority  of  the 


/ 

/ 
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State  of  Missouri,  be  signed  by  tna 
Governor,  sealeu.  with  the  Great  Jsul 
of  the  State  of  Missouri,  and  attested 
by  tne  aeoretary  of  State.’1 


In  viev/  of  the  faot  taut  tna  Constitution  provides 
tnat  the  govex*nor  shall  ooxadasion  all  officers  not  other- 
wise pi*ovided  for  by  law,  and  in  view  of  tne  fact  that 
said  Section  £4,53,  relating  to  the  election  of  a probate 
judge  in  u county,  pi-ovidos  that  such  judge  shall  be  com- 
missioned by  the  governor,  it  seems  to  us  that  tne  law 
contemplates  that  anyone  elected  to  tne  office  of  probate 
judge  should  receive  a commission  from  the  governor. 

It  might  be  suggested  tnat  since  Section  11465, 
h.  S.  Missouri,  1959,  does  not  require  that  tne  vote  for 
pi*obate  judge  in  a county  be  certified  to  the  secretary 
of  state,  and  that  Section  11466  of  the  statutes  does 
not  require  the  secretary  of  state  to  certify  to  the 
governor  the  name  of  the  candidate  who  receivea  tne  high- 
est number  of  votes  for  tne  office  of  probate  juuge  in  a 
county,  that  the  law  does  not  contemplate  that  the  gov- 
ei'nor  should  issue  a commission  to  such  candidate  so 
elected.  Ho waver,  sections  1146o  and  11466  are  general 
statutes  relating  to  the  duties  of  the  county  cleric  and 
secretary  of  state  with  respect  to  certifying  the  l'esults 
of  elections,  while  Section  24sb  is.  a special  statute  re- 
lating to  the  office  of  probate  judge  alone. 

It  is  a general  rule  of  statutory  construction  that 
whei’e  general  statutes  ana  a special  statute  relate  to 
the  same  subjeot  matter,  the  speciul  statute  will  prevail 
u3  far  as  the  particular  subject  matter  comes  within  its 
pi'ovisions.  (State  ex  z*el.  v.  smith,  054  Mo.  655,  67 
3.  W.  (2d)  50.) 

Following  this  rule  of  construction,  we  think  the 
statute  relating  to  the  office  of  probate  judge  would  pre- 
vail over  the  statutes  relating  to  numerous  officers  in  so 
far  as  the  office  of  probate  judge  i3  concerned.  In  addi- 
tion to  this  deduction,  we  have  the  constitutional  provi- 
sion above  quoted  which  requires  the  governor  to  commission 
all  officers  not  otherwise  provided  for. 


Honorable  /arrest  G.  ^onnell  -5- 


Nov ember  lb,  1942 


/urthermore,  Section  1983,  n . J.  .Missouri,  1939, 
provides  in  part  as  follows: 


»»=»  **  ana  every  jud^e  of  any  court 
or  x*ecor*u  shall  be  commissioned  by 
the  jovernor,  ana,  whether  oleotea  or 
appointed,  shall  hold  his  office  un- 
til his  successor  is  elected  ana  quali- 
fied." 


The  latter  section  may  likewise  oe  considered  as  a 
special  statute  relating  to  juu^es  of  courts  of  record, 
and  since  a probate  court  is  a court  of  record,  said  stat- 
ute would  control  <%s  to  that  office  as  against  the  general 
statutes  above  referred  to. 


COHCUJSION 


It  is,  therefore,  the  opinion  of  tnis  office  that 
the  governor  should  issue  a commission  to  Mi-3,  a.  G.  m’ece 
as  Jua^je  of  the  Probate  Court  of  Chai’iton  County,  Missouri, 
fox*  the  unexpirou.  tex*m  enuiu^  ueceuiber  ol,  1942. 


hespectfully  submitted 


HAHHY  u.  KAY 

assistant  Attorney  General 


APPROVAL): 


H0YlicKITx!T3~ 
Attorney  General 


HHKiHR 


FR03ATE  JUDGE:  Supplement  to  opinion  of  November  1£,  1942. 


November  19,  1942 


Honorable  Forrest  Donnell 
Governor  of  Missouri 
Jefxerson  City,  issouri 


Dear-  Governor  Donnell: 


Cinoe  writing  the  opinion  to  you  on  November  18, 
1942,  wit  a x’eferenoo  to  tile  coixixisaioning  of  lira.  n.  C. 
Draoe  us  Probate  Juuge  of  oharitou  County  for  the  unex- 
pired term  onuing  jeceuber  51,  1942,  it  baa  been  called 
to  our  attention  tnut  there  was  a furtuer  question  in 
your  mine  whicn  wad  not  coverea  by  the  opinion.  That 
question  was  as  to  whether  oeotion  11509,  d.  o.  Missouri, 
1959,  applied  to  the  Chariton  County  situation,  or  wheth- 
er section  2459  applied.  We,  therefore,  offer  the  follow- 
ing a3  a supplement  to  the  opinion  ronuerea  on  the  18th. 

Section  11509,  u.  S.  Missouri,  19o9,  roads  as 

follows: 


"Thenevor  any  vacancy,  caused  in  any 
mannex*  ox*  by  any  mean3  whatsoever, 
shall  occur  or  exist  in  any  state  01* 
county  office  originally  filled,  by 
election  by  the  people,  other  than 
the  office  of  lieutenant-governor , 
state  senator,  repx*esentative,  sher- 
iff ox*  coroner,  such  vacancy  shall  be 
filled  uy  appointment  by  the  Oovornor; 
mu  the  person  so  appointed  ahull, 
after  having  duly  qualified  and  on- 
tei*eu  upon  the  uischa  1*5,0  of  his  du- 
ties under  ouch  appointment,  continue 
in  such  office  until  the  first  ^onday 
in  January  next  following  the  first 
ensuing  general  election — at  which 
said  general  election  a person  shall 
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be  elected  to  fill  the  unexpired 
portion  of  such  ter.*,  or  lor  the 
ensuing  regular  term,  u3  the  case 
may  be,  ana  shall  enter  upon  the 
uiaohereo  oi  the  duties  of  such  of- 
fice tne  first  Monday  in  buiuary 
next  following  suia  election:  Pro- 
vided, however,  taut  when  the  term 
to  be  filled  begins  or  snail  begin 
on  any  cay  otner  tnan  tne  first 
i.iOUauy  in  Juiunry,  tne  appointee 
of  tne  governor  snail  be  entitled 
to  hola  such  office  until  such 
other  Jute." 


By  its  terms  the  foregoin^  section  is  a general 
statute  dealing  with  Vacancies  in  state  una  county  offices 
generally,  .ith  certain  spooifiea  exceptions. 

lection  2409,  3.  a.  i.Lissouri,  ISoS,  which  wa3  set 
forth  in  the  opinion  of  tne  18th,  is  by  its  terms  a spe- 
cial statute  coaling  specifically  nm  solely  with  a vacancy 
in  the  office  of  judge  of  tne  probute  court. 

Unaor  the  well  .aiov/u  rule  of  statutory  construction 
pointed  out  in  tne  opinion  of  tne  18th,  where  a general 
statute  ana  a special  statute  relate  to  the  same  subject 
matter,  the  special  statute  prevails  over  the  general  stat- 
ute in  so  far  as  the  particular  subject  matter  co.*e3  within 
its  provisions.  Therefore,  we  must  conclude  taut  Section 
£409  prevails  over  lection  11509  in  so  far  as  a vacancy  in 
the  office  of  pro'onte  jud0e  is  concerned. 


00N0IIJ3I0N 


for  the  anove  reasons,  in  addition  to  tne  reasons 
assigned  in  the  original  opinion  of  the  ldth,  it  is  the 
opinion  of  this  office  tnat  tae  goveraox-  suould  issue  a 
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commission  to  Mrs.  A.  C.  urace  as  Judge  or  the  Probate 
Court  of  Chariton  County,  Missouri,  for  the  unexpired 
term  ending  ueoember  31,  1942. 


iespeot fully  submitted 


BARRY  H.  KAY 

insistent  Attorney  General 


APPROVED: 


VaNK  C.  THU  iLO 

(Acting)  Attorney  General 


HHK.:  Hk 


APPROPHiATIONS:  Governor's  appropriation  to  enforce  the 

EXTRADITION  OF  laws  may  be  used  to  pay  expense  of 
FUGITIVES:  extraditing  criminals. 


December  l*t,  1942 


honoraole  Forrest  0.  x>onnell 

Governor 

Jefferson  Gity,  n is  so  or  i 


Dear  Governor  Donnell: 


On  December  9,  19<*2,  you  requested  the  opinion  of 
this  office  upon  the  following: 


’•hay  tne  expenses,  incurred.  in  the 
present  biennium  at  a time  when  there 
were  not  sufficient  x onus  to  pay  Suiu 
expenses  remaining  iu  ohu  appropria- 
tion for  oae  present  oiennium  for  the 
apprenension  ox  criminals , of  some 
me  seeder  ^o  vmon  the  Oov«ruoi  nas  is- 
suea  nis  warrant,  under  the  seal  of 
tiie  state,  ana  who  ha 3 received  ths 
fugitive  named  ixx  tne  warrant  ana  con- 
veyeu  such  fugitive  to  the  county  in 
wnion  an  offense  Wua  committed,  or  is 
by  law  cognizable,  oe  paid  out  of  the 
appropriation  founu  on  pa0e  125  of  the 
Laws  of  ...iasouri  1941,  which  appropria- 
tion reads  in  part  as  follows: 

Operation: 

Genex'al  expense  consisting  of  com- 
munication, printing  and  bidding, 
engraving,  lithographing*  travel 
within  ana  without  the  3tute,  of 
ths  Governor,  his  secretary,  ana 
such  other  employees  as  the  Gov- 
ernox*  may  deem  nece.  sary  to  make 
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Investigations  und  procure  in- 
formation, to  enforce  tne  luws 
ana  for  any  otner  propel*  expense, 

* *■  »IV« 

Section  6 of  .article  V of  tne  Constitution  of  iiis- 
souri  proviae3  as  follows: 


"Tne  Governor  snail  trnce  care  that  tne 
laws  are  aisuriuutea  and  faitnfuily 
executed;  and  he  shall  ue  a conservator 
of  tue  peace  tnroughout  the  State.” 


Article  « of  Chapter  SO,  K.  S.  Missouri,  19J9,  re- 
quires tne  governor  to  issue  nis  warrant  for  the  extradi- 
tion of  a fugitive,  direotea  to  some  messenger,  and  com- 
manding aim  to  deliver  such  fugitive  to  tne  sheriff  of  the 
county  in  which  tne  crime  was  coim-itted.  It  is  further 
provided  that  tne  Oovernor  shall  asoertain  one  expenses 
wnich  may  accrue,  ana  certify  to  tne  same,  which  shall  be 
paid  out  of  the  suete  treasury , as  ofner  uemanas  against 
the  state. 

section  19  of  article  X of  the  Constitution  of  mis- 
souri,  in  part,  provides: 


"ho  moneys  shall  ever  ue  paid  out  of 
.tne  treasury  of  this  State,  or  any  of 
txie  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by  law; 

* * * * ana  every  such  law,  making  a new 
appropriation,  or  continuing  or  reviving 
an  appropriation,  shall  distinctly  spec- 
ify the  sum  appropriated,  anu  the  object 
to  which  it  is  to  be  applied;  and  it  shall 
not  be  sufficient  to  refer  to  any  other 
law  to  fix  such  sum  or  object.  * * * * " 


This  provision  has  been  held  to  be  self -enforcing. 
State  ex  rel.  v.  hollcuay,  oo  a.o.  oti5. 
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The  pertinent  portion3  of  the  ..pproprlation  ..ot  of 
1941  bearing  upon  the  question  asked  are  fully  set  out 
in  your  request.  It  is  noteu  that  the  act  provides  for 
’'General  expense  consisting  of  * * * travel  within  ^nd 
without  the  State,  of  the  Governor,  his  secretary,  and 
such  other  employees  as  the  Governor  nay  deem  necessary 
to  mice  investigations  and  prooure  inf orm&tion,  to  enforce 
the  laws  and  for  any  other  proper  expense,  * * *" 

Appropriation  acts  ore  strictly  construed,  mu  if 
any  doubt  arises  out  of  tae  use  of  the  words  therein, 
such  uoubt  is  resolved  in  favor  of  the  public  by  limit- 
ing the  expenditures  of  the  appropriation  to  the  express 
terms  to  which  it  i3  made.  State  ex  inf.  Harvey  v.  Mis- 
souri athletic  Glue , 261  Vo.  G76,  1.  o.  598,  170 
904;  I.'eyer  v.  Kansas  city.  Id  o.  ...  l~d)  900,  o£o  ho. 

£00,  1.  c.  £03.  In  other  respects,  the  usual  rules  of 
statutory  construction  apparently  govern.  State  ex  rel. 
v.  Jierkes,  £14  "Jo.  578,  lid  o.  V . 1081;  State  ex  rel. 
v.  Weatherby,  o4a  tio.  1.  c.  854,  l£9  g.  W.  (£u)  887. 

The  term  "ana  for  any  other  proper  expense"  adds 
little  to  the  act.  These  worus  refer  to  tne  items  set 
out  above  them  anu  do  not  include  an  item  altering  in 
character  from  tne  specific  items  the  term  follows.  In 
State  ex  rel.  v.  Gierkes,  214  ...o,  578,  1.  o.  591-592, 
llo  s.  W.  10S1,  the  supreme  Oourt  ruled: 


" * * * Uelutor  contenas  that  the  words 
’other  expenses  of  House  oi  i>ole0ates,’ 
are  sufficient  to  authorize  the  payment 
of  this  money  out  of  tne  unexpanued  bal- 
ance 1a±  tin. t iuna.  The  whole  clause  or 
the  ordinance  ran us: 

’Publishing  prooeeeings,  print- 
iu^,  stationery,  office  ex- 
penses, furniture,  rent  of 
telephone  anu  other  expenses 
ox  House  of  jelegates. . . . VQ,000.00. ’ 


"To  our  iJLnu  tne  rule  of  ejusdem  generis 
fully  applies  nere.  Tne  term  ’ other 
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expenses*  means  expenses  ox'  tne  cnar- 
aotur  tneretoo. ura  u+entioneu  lit  chat 
clause  oi'  tne  appropriation  act  ^aiu 
aces  not  induce  up±  ro^riation  for 
t.ortc  o!  tne  cnnxv-ctei-  per a or  me  a o^'re- 
lutor . To  nola  tn^t  io  aia  induce 
such  woulu  l»c  to  nullify  tae  provisions 
or  section  1*,  article  o,  or  tke  city 
charter,  supA’a.’1  ^ uanerscoring  oua*s.) 


One  ox'  tne  carded  guides  ixi  statutory  ooastruo- 
tion  is  tixe  ascertainment  or  tne  legislative  intent  from 
tne  worus  employee,  in  tiie  act , anu  plucin0  upon  suck  words 
tiieir  plain  anu  rationed,  meaning,  tnu  the  px-omotion  or  the 
manifest  purpose  of  tne  statute,  consiuorea  alatox'iodly. 
Artophoiie  Gorpoi*ation  v.  goale,  ioo  a*  u • ( «jCi  j o*tu , 1 « C • 
D47.  This  aoctrine  oi’  legislative  intent  applies  to  ap- 
propx'iation  acts.  State  ex  rel.  v.  .eataerby.,  o44  Ho, 

1.  c.  8b4,  lg9  S«  . . (is a)  oo7. 

Tke  genex’al  assembly  unaoubtealy  took  cognizance  of 
tne  governor’s  auty  to  enx’orce  tae  crimind  statutes,  ~,nd 
to  secure  tiie  return  ox  iugitivea  a' or  trial  ia  tke  crim- 
inal courts,  oy  provide^  r onus  x’or  tae  eiu'oroement  of 
tke  laws.  Tne  legislative  intent,  wo  belle Vc,  is  tkat 
suck  portion  ox’  tke  runes  set  aslac  uuu  dujua^ed  neces- 
sary by  tke  governor  be  useu  to  enforce  tke  criminal  laws 
by  securing  tke  i*eturn  for  trial  of  fugitives,  tkus  mak- 
inj;  it  possible  for  tne  chief  executive  to  properly  dis- 
charge tne  obligations  pl*.oec  upon  aim  by  tke  Constitution 
and  statutes  of  oua*  state,  lifter  making  px^o vision  for 
traveling  expenses  of  tke  governor  anu  certain  ox*  kis  em- 
ployees to  make  invest i0utions  and  procure  infOA-mation, 
tne  writers  or  tne  act  inserteu  a cumiim  befOAe  tke  vvoi’ds 
"to  enforce  tne  laws."  Tke  use  of  tke  comma  indicates  to 
tne  writer  tuat  tne  latter  term  is  not  restricted  by  tke 
woras  usea  ii.miec lately  beiore  tae  uo^aa,  but  taut  tke  two 
worn  gi*oups  are  inuepenaent  of  enoa  otker.  Thu^,  tke  aot 
authorizes  tae  expenuiture  of  state  a onus  by  tne  governor 
to  enforce  tne  criminal  laws,  or  wnlcn  tke  extradition  of 
fugitives  is  a part. 
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CONCLUSION 


It  is,  therefore,  tne  opinion  01'  tnis  department 
that  extradition  expenses  incurrea  in  the  present  bi- 
ennium at  a time  when  there  v/ere  cot  sufficient  funds  to 
pay  saia  expenses  remaining  ii  the  present  appropriation 
for  the  apprehension  of  criminals,  may  be  paiu  out  of 
the  appropriation  set  out  tt  pege  125  of  the  Laws  of 
Missouri,  1941. 


Respectfully  submitted 


V.n.e  0.  fMJkLO 

..ssi  scant  .ttorney  General 


APPROVED: 


ROY  McKlT'f 
Attorney  General 


VDI'jHK 


APPROPRIATIONS: 

GRAIN  AND  WARi^iOUSE 
DEPARTMENT: 
EXECUTIVE  DEPARTMENT: 


Funds  appropriated  in  1941  tD-titr 
Executive  Depar'  3nt  may  not  be 
used  to  pay  operating  expenses  of 
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FILED 


Dear  Governor  Donnell: 


We  acknowledge  your  x'e^uest  of  December  9,  1942, 
for  an  opinion.  It  is  as  ihcllows; 


"dji  appropriation  found  on  page  203  of 
the  Laws  of  Missouri  1941  reads  in  part 
a3  follows: 

*D.  Operation: 

General  Expense:  including  com- 
munication, printing  and  bind- 
ing, transportation  of  things, 
travel  within  and  without  the 
State,  other  general  expense 
(office  rent  _ad  premium  on 
bonds)  and  material  and  sup- 
plies: consisting  of  light, 

heat,  water  and  power  supplies, 

3mall  tools,  miscellaneous  sup- 
plies and  repairs,  stationery 
and  office  supplies  and  special 
material  and  supplies. , .^45,000,00* 

"May  certain  operation  expenses,  incurred 
in  the  present  biennium  at  a time  when 
.there  were  not  sufficient  funds  to  pay  said 
expenses  remaining  in  the  above  mentioned 
appropriation  for  the  present  biennium,  of 
the  Grain  Warehouse  Department  be  paid  out 
of  the  appropriation  found  on  page  125  of 
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the  Laws  of  Missouri  19rl , which  ap- 
propriation reads  in  part  as  follows: 

’D.  Operation: 

General  expense  consisting  of 
communication,  printing  and 
binding,  engraving,  litho- 
graphing, travel  within  and 
without  the  State,  of  the 
Governor,  his  secretary,  and 
such  other  employees  as  the 
Governor  may  deem  necessary 
to  mate  investigations  and 
procure  information,  to  en- 
force the  laws  and  for  any 
other  proper  expense,  * * 


Appropriation  acts,  as  to  the  purpose  for  which  the 
funds  therein  provided  may  be  expended,  are  strictly  con- 
strued, (State  ex  Inf.  Harvey  v.  Mo.  Ath.  Club,  261  Mo. 
576,  1.  c.  598,  170  3.  W.-904;  Meyer  v.  Kansas  City,  523 
Mo.  200,  1.  c.  203,  18  3.  W.  (2d)  900),  "and  if  any  doubt 
arises  out  of  the  use  of  the  words  employed  it  is  to  be 
resolved  In  favor  of  the  public  and  in  limiting  the  ex- 
penditures of  the  appropriation  to  the  express  terms  for 
which  it  was  made."  (Meyer  v.  Kansas  City,  supra.)  In 
addition,  funds  appropriated  for  one  purpose  may  not  be 
used  for  a disconnected  and  unrelated  purpose,  state  v. 
Thompson,  85  3.  W.  (2d)  594,  337  MO.  1.  c.  340.  In  other 
respects,  appropriation  acts  are  apparently  subject  to  the 
usual  rules  of  statutory  construction.  State  ex  rel.  v. 
Merges,  214  Mo.  578,  1.  c.  591,  113  3.  W.  1081;  State  v. 
Y/eatherby , 344  Mo.  848,  129  s.  W.  (2d)  887. 

Section  6 of  Article  V of  the  Constitution  of  Mis- 
souri provides: 


"The  Governor  shall  take  care  that  the 
laws  are  distributed  and  faithfully 
executed;  and  he  shall  be  a conservator 
of  the  peace  throughout  the  State." 
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This  duty  pertains  more  to  the  criminal  statutes 
and  laws  involving  the  peace  ana  welfare  of  tne  State. 

The  succeeding  section  of  the  constitution . authorizes 
the  Governor  to  call  out  the  militia  to  execute  the  laws, 
suppress  insurrection  and  repel  invasion. 

It  is  difficult  to  visualize  a direct  connection 
between  the  constitutional  provisions  ana  the  Grain  and 
Warehouse  Department,  which  now  exists  by  virtue  of  the 
Laws  of  1941  (pp.  D7o-o9S).  The  only  provision  of  the 
Executive  appropriation  net  (Laws  of  1941,  p.  125)  that 
bears  upon  the  question  is  f ounu  in  the  words , "General 
expense  * * * to  enforce  the  laws  and  for  any  other  prop- 
er expense,  * * The  term  "and  for  any  other  proper 

expense"  adds  little  to  the  act.  These  words  refer  to 
items  of  the  same  character  before  mentioned  and  do  not 
broaden  the  terms  preceding  them.  The  rule  of  ejuadem 
generis  applies  to  appropriation  bills.  State  ex  rel. 
v.  Dierkes,  214  Do.  578,  1.  c.  591,  lie  3.  W.  (2d)  1081. 

It  should  be  noted  that  the  Grain  ana  Darehause 
Department  appropriation  is  from  the  Weighing  and  Inspec- 
tion of  Grain  Fund  in  the  state  Treasury  (pp.  202-205, 
Laws  of  1941),  in  keeping  with  Section  8 of  the  Gx-ain  and 
Warehouse  Department  Set  (pp,  o76-577,  Laws  of  1941.)  On 
the  other  hand,  the  executive  appropriation  mentioned  is 
from  the  General  .Revenue  Fund  (pp.  124-125,  Laws  of  1941) 

The  question  resembles  the  one  deeiuea  in  State  v. 
Weather by,  129  3.  W.  (2d)  887,  544  Mo.  848.  The  facts  in 
that  case  were  that  an  attorney  was  employed  by  the  then 
Superintendent  of  Insurance  and  the  then  attorney  General 
as  Special  Counsel  to  represent  them  in  certain  actions 
involving  the  Insurance  Laws.  It  was  agreed  tuat  the  at- 
torney was  to  be  paid  out  of  appropriations  made  by  the 
Legislature.  He  was  paid  partially  from  Insurance  Depart 
meat  funds  ana  partially  from  the  Legal  Department  appro- 
priation. The  action  was  one  to  recover  the  amount  paid 
from  the  Legal  Department  funds.  Tne  Legal  Department 
appropriation,  out  of  which  the  attorney  was  paid,  came 
from  "The  State  Revenue  Fund,"  while  the  money  paid  him 
from  the  Insurance  department  appropriation  was  charge- 
able "to  the  Insurance  department  Fund,"  in  keeping  with 
the  Insurance  Coue. 
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In  holding  that  the  funds  sued  for  were  recoverable, 
the  supreme  Court  said  ( 044  Mo.  1.  c.  854): 


"These  appropriation  acts  evidence  a 
clear  legislative  intent  that  the  sal- 
aries, fees  and  expenses  arising  out 
of  appointments  issuing  from  the  Insur- 
ance Department  were  to  be  chargeable 
against  the  Insurance  Department  fund 
in  so  far  as  therein  provided;  whereas 
those  arising  out  of  appointments  under 
the  Legal  Department  were  to  be  paid  out 
of  the  State  revenues.  While  the  Gen- 
eral Assembly  was  vested  with  authority 
to  change  the  fund  chargeable  with  the 
payment  of  the  controverted  items,  it 
did  not  see  fit  so  to  do.  It  follows 
that  payments  to  one  holding  an  appoin- 
tive position  under  section  5678,  supra, 
as  ’counsel*  out  of  State  revenue  ap- 
propriated for  the  support  of  the  Legal 
Department  were  without  legislative 
sanction  and  unlawful.  This  is  in  con- 
formity with  the  constitutional  mandate 

found  in  Section  19  of  article  10." 

\ 


We  believe  the  above  holding  is  decisive  of  the  ques- 
tion submitted. 


OOMCLU  SION 

It  is,  therefore,  concluded  that  certain  operation 
expenses  of  the  Grain  and  Warehouse  Department  incurred 
in  the  present  biennium  at  a time  when  there  were  not  suf- 
ficient funds  to  pay  such  expenses  from  the  appropriation 
to  the  Grain  mti  Warehouse  Department  may  not  be  paid  out 
of  the  appropriation  to  the  executive  Department  as  set 
out  on  pages  124  and  125  of  the  Laws  of  Missouri  for  the 
year  1941i 

Respectfully  submitted 


APPROVED: 


VmNE  C.  1HUHL0 
Assistant  Attorney  General 


ROY  McXITTRICK 
Attorney  General 
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GOVERNOR: 
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Governor  cannot  1 ' fun^s  a--nronriated 

in  H.  B.  571  Laws  of  '5o.  1£41,  "age  125 
0.  Operation,  for  payment  of  Judicial 
Conin’1'  s si  on,  s expenses. 


December  19',  1942 


Honorable  Forrest  C.  Donnell 
Governor  of  Missouri 
Jefferson  City,  lssburi 


Dear  Governor  Donnell: 

Your  letter  of  December  10,  1042  is  ss  follows: 


"Section  5 of  Amendment  0 5,  which  Section 
is  found  on  page  725  of  the  Laws  of  Missouri 
1941,  reads  as  follows: 

Mf Section  5.  expenses  --  how  raid. — 

All  expenses  incurred  in  administering 
this  amendment,  when  aooroved  by 
the  Supreme  Court  of  Missouri,  shall 
be  raid  out  of  the  state  treasury. 

The  Supreme  Court  shall  certify  such 
expenses  to  the  State  Auditor,  who 
shall  draw  his  warrants  therefor 
payable  out  of  funds  not  otherwise 
appropriated. * 

"It  is  my  understanding  that  no  impropriation 
has  been  made  for  the  present  bienrdun  for  ad- 
ministering said  Amendment  TTo.  3. 

"vour  opinion,  as  soon  as  possible,  is  resnect- 
fully  requested  on  the  following  question: 

"Hay  certain  expenses  incurred  in  the  present 
biennium  in  administering  said  Amendment  "To.  3 
be  paid  out  of  the  appropriation  found  on  page 
125  of  the  Laws  of  Missouri  1941,  which  ap- 
propriation reads  in  part  as  follows* 
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" »T>.  Operation: 

General  expense  consisting  of  com- 
munication, printing  and  binding, 
engraving,  lithographing,  travel 
within  a"'  without  the  State,  of  the 
Governor,  his  secretary,  and  such 
other  employees  as  the  Governor  may 
deem  necessary  to  make  Investigations 
and  procure  information,  to  enforce 
the  lav/s  and  for  any  other  proper 
expense,  " *? 1 " 


In  Section  5 of  the  Constitutional  Amendment  appearing 
In  Laws  of  Mssourl  1941,  page  725,  there  Is  a clear  statement 
as  to  the  source  from  which  the  expenses  of  the  Judicial  Gom- 
mlssion  shall  oe  raid.  Thst  is,  "All  expenses  Incurred  in  the 
administering  of  this  amendment,  when  approved  by  the  Suoremo 
Court  of  .lssourl,  shall  be  paid  out  of  the  state  treasr’ry." 

however,  the  provisions  of  Section  5,  suora,  are  not  so 
clear  as  to  the  method  by  which  payment  of  these  expenses  Is  to 
be  effected.  Said  section  provides: 

"*  * * The  Supreme  Court  shall  certify 
such  expenses  to  the  State  Auditor, 
who  shall  drev/  hls  warrants  therefor 
payable  out  of  funds  not  otherwise  ap- 
propriated. n 

As  we  see  it,  to  answer  your  question  we  do  not  need  to 
undertone  to  determine  what  method  Is  contemplated  by  t*la  pro- 
vision. All  we  need  to  consider  is  whether  the  appropriations 
made  to  the  Governor  In  Laws  of  lssourl  1941,  page  125,  set  nut 
in  your  letter,  may  be  used  for  this  purpose  when  Section  5,  supra, 
states  that  the  warrant  in  payment  of  such  expense  shall  be  drawn 
by  the  Auditor  (1)  on  the  certification  of  the  Supreme  Court 
(2)  on  funds  in  the  treasury  not  otherwise  appropriated. 

Cle  arly,  if  these  expenses  are  to  be  paid  out  of  the 
Governor's  appropriation,  the  warrant  mist  of  necessity  be  drawn 
on  the  Governor's  certification  — not  the  Supreme  Court's  and 
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said  warrant  must  also,  of  necessity,  be  dram  on  n^nds  In  the 
treasury  otherwise  appropriated. 

In  construing  laws  "words  in  common  use  are  to  be 
construed  In  their  natural,  olain  and  ordinary  significance 
and  acceptation."  ellerlve  Inv.  Co.  v.  Kansas  City  13  S.  U. 

(2d)  628,  638  (Mo.  Sup.).  The  natural  meaning  of  the  word 
"otherwise"  is:  "In  a different  manner;  In  another  way  or  In 
other  ways;  contrarily."  ’/abater's  7ew  International  Dictionary, 

Se c ond  1PA  It  Ion . 

t Thus  we  think  the  words  "not  otherwise  appropriated" 
do(<perm't  the  use  of  funds  aporoprlated,  as  set  forth  in  IT.  . 

571,  Srctlon  1,  D.  Operation  ( ^aws  of  ?/o.  1941,  page  125)  to 
be  used  to  pay  these  expenses.  The  Items  for  which  this  ap- 
propriation nay  be  spent  are  enumerated  to  a certain  extent  and 
then  follows  the  classification  "ond  for  any  other  proper  expense. 
In  State  ex  rel.  Cavigan  v.  Dierkes  214  o.  578,  an  appropriation 
act,  under  consideration,  enumerated  certain  items  for  which 
it  could  be  spent  and  concluded  with  "and  other  expenses."  In 
passing  on  the  meaning  or  this  quoted  language,  the  court  -aid, 
l.c.  592: 

"To  our  -'ind  the  r\:le  of  efusdem  generis 
fully  applies  here.  The  term  ’other  expenses’ 
means  expenses  of  the  character  theretofore 
mentioned  In  that  clause  of.  the  approprlat ion 

act  ***-■*•  w *." 

We  s®  no  difference  in  substance  between  the  words  "and 
for  any  other  proper  expense"  used  in  the  appropriation  act 
which  we  have  under  consideration,  and  the  language  under  consid- 
eration in  the  Dierks  case.  Applying  said  rule,  we  do  not  think 
it  can  be  seid  that  the  expenses  of  the  Judicial  Commission 
are  of  the  character  for  which  the  appropriation  can  be  scent 
under  the  clause  "and  for  any  other  proper  expense."  That  refers 
to  expenses  Incurred  by  the  Governor  in  performance  of  his  duties 
to  be  paid  on  his  certification.  xhe  Governor  has  no  dtitles  to 
perform  in  connection  with  the  functions  of  the  Judicial  Com- 
mission until  that  body  has  completed  its  deliberations  and 
submits  its  nominees.  It  Is  rot  the  Governor's  duty  "to  enforce" 
the  Constitutional  Amendment  on  selection  of  fudges.  This  ex- 
pense Is  not  that  Incurred  for  travel  by  "the  Governor,  Ms 
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seer  tary,  and  such  nther  employees  as  the  Governor  may  deem 
necessary  to  make  Investigations  and  procure  Information.” 

It  Is  not  expense  of  "Communication,  nrinting  and  binding,  on- 
graving,  (or)  lithographing”  incurred  oy  the  Governor,  nor 
Is  It  an  expense  similar  to  any  of  the  above , Incurred  by  the 
Governor.  It  therefore  appears  that  these  funds  are  otherwise 
appropriated  and  cannot  bo  i^sed  due  to  the  restrictive  lang- 
uage.of  Section  5 of  the  Constitutional  Amendment.  r'ven  were 
this  not  so,  the  funds  authorized  by  said  appropriation,  could 
not  be  so  used  becau -a  payment  of  said  expense  Is  not  one  of 
the  objects  specified  in  the  appropriation  act*  Section  19, 
Article  X of  the  ,'lssou~’i  Constitution  prohibits  the  payment 
of  Aunds  out  of  the  treasury  "except  In  imrsuance  of  an  ap- 
propriation made  by  law*”  and  "It  cannot  je  said  that  a "lalm 
is  paid  pursuant  t^  an  aporoprlati on  act,  where  it  is  -"aid 
out  of  money  specifically  appropriated  for  a different  purpose 
State  ex  rel.  . c"lnley  T>ub*  Co.  v.  liackrann  282  3*  . 10^7, 

1013  (Vo.  Sup.). 


CONCLUSION 

It,  therefore.  Is  our  opinion  that  funds  available  to 
the  Governor,  under  H.  • 571  Sec.  1,  D.  Operation  (Laws  of  Mo 
1941  page  125)  cannot  be  used  to  pay  the  expenses  Incurred  by 
the  Judicial  Commission  In  ’•'erformlng  Its  functions  under  the 
Constitutional  Amendment  appearing  In  Laws  of  ”o.  1941,  page 
722. 

Respectfully  submitted 

LAKRE'  dE  L.  FRAD1EY 

Assistant  attorney-general 

AP  ROVED: 


Attorney-General 


LLBtA.V 


COUNTY  Induction  into  the  army  under  Selective 
ASSESSOR:  Service  Act  does  not  create  a vacancy. 


Doc  r 19,  1942 


] onorable  on  si  G,  Donnell 
Governor  of  isrouri 
».;tote  Capitol  i>uilu  in  - 
Jeff  arson  Clt;  , isro  . ri 


Dear  Governor  Donnell: 


FILED 


Under  d.te  of  i-ovc  ’ber  23,  1342,  you  wrote 
this  office  requesting  un  opinion  ns  follows: 


rt Information  has  been  receiver  by  o to  the 
effect  that  the  County  assessor  of  hiplcy 
County,  ...issouri,  I. us  been  drafted  into  the 
arm  .d  forces  of  the  United  > tat  as  . It  is 

my  understand ins  that  the  worm  of  t e County 
assessor  is  nov;  b^in  performed  by  a deputy 
assessor  or  by  deputy  assessors.  four 
opinion  is  respectfully  requested  on  the 
following  question: 


"tihould  the  Governor  appoint  a pei  son  as 
County  Assessor  of  hipiey  County,  isrouri'.  ' 


wt  the  tine  this  request  was  received,  at- 
tlon  was  called  to  the  case  of  State  ex  inf. 

. .o  Ittric  vs.  Wade  Wilson,  vd  ioh  had  been  filed  us 
a test  case  or  the  urpose  of  securin':  a docisi  n 
from  tie  Supreme  Court  upon  the  question  of  w)  e l.ur 
i duction  into  the  army  under  the  ^elective  service 
jkCt  is  t v:  cancy  in  u 'f ico.  It  was  s-:  • acted 

t'  at  during  the  pendency  or  that  cr.se  it  was  f It  it 
would  be  i -.or oner  for  t is  of:  ice  to  exnress  an  o in- 
lon  upon  the  question*  i urt  r idei  ed 

its  decision  on  . onduy,  Deo ember  seventh*  o otlon 
for  reheurlny  has  been  filed  and  .he  ti  ie  in  which 
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motion  for  rehearing  could  ) .ive  been  filed  i as  ex- 
pired so  the  decision  is  nc  final. 


The  ..ilson  care,  supra,  i:  a cuse  involvin' 
the  office  of  Clerk  of  e Circuit  Gourt  and  statutes 
it in  to  that  of  ice.  The  statutes  relat" ng  to 
the  office  of  county  assessor  are  not  the  same  ones 
that  are  anpllccble  to  the  Glerk  of  the  Gircuit  Gourt 
but  it  is  believed  the  principle  announced  in  the 
•ilson  case  would  bo  ap  lic^ble  in  considering  the 
statutes  r . i li  o the  of  ice  of  county  a:  r 8 or, 
which  case  holds  t'  at  induction  into  the  array  did  not 
create  a vacancy  or  cause  an  automatic  forfeiture  of 
tJ  office.  ' e following  brief  quotation  is  from 
the  -ilson  case: 


"The  question  for  decision  is  yf  ether  -all's 
induction  into  the  army  under  tl; e ^elective 
Service  --ct  resulting,  in  his  inability  per- 
sonally to  perform  the  duties  of  his  office 
caused  hi:  automatically  to  forfeit  ’ is  of- 
fice. 


"It  is  our  judgment  hat  -all  did  not  for- 
feit Mr  of lice  by  being  drafted  into  the 
military  service  of  his  country, 
would  be  equally  true  if  he  had  volunteered 
for  the  duration,  particularly  in  view  of 
our  universal  military  service." 


ay  the  provisions  of  section  10945,  — rticle 
3t  to:  74,  revised  statutes  of  lssourlv  19  9,  a 
county  assessor  has  ant’  ority  to  appoi  .t  as  iuny  de- 
puties as  e :iay  find  n cessary: 
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" ' ^nd  every  assessor  any  appoint 

as  nany  deputies  as  e may  find  necessary, 
to  be  paid  or  cut  of  the  fees  allowed  to 
such  assessor,  for  whose  official  acts  he 
shall  he  responsible,  and  who  shall  take 
the  same  oath  and  have  the  s me  powe:  rid 
authority  as  fc]  e ass  i.  5 »j  1 i is  elf,  while 
employed  as  such  deputy  or  deputies. n 


By  reason  of  this  statutory  authority  for 
the  appointment  of  deputies  he  duties  of  the  office 
can  be  performed  Vy  someone  lawfully  authorized  to  do 
so,  and  business  of  tie  county  and  the  public  will 
not  suffer. 


k/ 


0:  CLUsio:: 


It  is,  therefore  our  conclusion  the  .Gover- 
nor should  rot  appoint  a person  as  county  assessor  of 
hipley  County. 


kespectfully  submitted. 


. . c . z .c  ..  c 

assistant  .-ttorney-General 


...  Cl  L: 


HCY  Mc.CiT'f  .Id 
Attorney-General 


SCHOOLS:  ) Free  public  school  fund  cannot  be  appropriated 

APPROPRIATIONS:  ) to  pay  the  cost  of  paving  tax  bills. 


December  23,  1942. 


llonoraole  Forrest  C.  j>on  oil 
Governor  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  lotter 
of  December  2,  1942,  as  follows: 

"I  respectfully  request  your  opinion 
upon  the  follow  Inf'  question: 

"Y.ould  an  appropriation  to  either  the 
liss our  1 school  for  the  Deaf  or  the 
Missouri  School  for  tae  Blind,  payable 
out  of  that  part  of  tho  State  revenue 
sot,  apart  for  tne  support  of  the  free 
pub'llc  schools  ol^  Ml~  a our  1 . for  ropairs 
onu  r eplac  amen  t s or  for  audit  ions  or 
for  the  payment  of  a tax  bill  for 
street  paving  be  permissible  under  the 
Constitution  of  Missouri?" 

On  iugust  6,  1942,  we  rendered  an  opinion  to 
Dr.  C.  0 • Chesterson,  President  of  tho  oard  of  j.ano  ers 
for  tho  Missouri  School  for  the  Blind,  in  which  wo  approved 
tiie  appropriation  of  part  of  the  money  known  ns  free  public 
school  fund  for  operations,  additions,  ropairs  and  replace- 
ments of  said  school.  The  provisiois  of  law  relating  to 
both  the  Blind  and  ueaf  Schools  are  contained  in  the  same 
article,  where  the  statutes  deal  with  them  together  (See; 
Article  2b,  Chapter  72,  R.  S.  Mo.  1939).  It  would  there- 
fore appear  that  the  conclusion  reached  in  the  opinion  to 
Dr.  Chesterson  applies  with  equal  force  to  the  School  for 
the  Deaf.  e enclose  a copy  of  that  opinion. 

This  leaves  open  but  ono  question,  and  that  is: 
;.4ay  the  General  Assembly  appropriate  out  of  the  free  public 
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school  fund,  money  to  pay  street  paving  tax  hills  assessed 
against  said  schools? 

Section  6,  Article  XI  of  the  Illssouri  Constitution 
creates  the  free  public  school  fund  and  provides  that  the 
money  constituting  that  fund  "shall  be  faithfully  appropriated 
for  establishing  and  maintaining  the  free  public  sc  ools  and 
the  state  University  in  this  article  provided  for,  and  for 
no  other  uses  or  purposes  wliatever. " Thus,  the  point  is: 

Are  street  paving  tax  bills  a part  of  the  cost  of  "establishing 
anu  maintaining"  the  schools  for  the  3lind  and  Deaf?  Certain- 
ly this  is  not  cost  of  "establishing"  either  of  those  schools, 
nor  do  we  think  it  can  be  said  that  said  paving  tax  bills 
constitute  part  of  the  cost  of  "raaintaL  ning"  such  schools. 

The  v/ord  'maintain"  has  many  raeaiings.  In  Lucas  v,  St.  Louis 
A Suburban  Ry,  Co,,  174  i;o.,  1,  t*  276,  the  court  defined  the 
soru  to  mean: 


"•  1,  To  hold  or  keep  in  any  particular 
state  or  condition;  to  support;  .to  sustain; 
to  uphold;  to  keep  up;  not  to  suffer  to 
fail  or  decline,  2,  To  keep  possession 
of;  to  hold  and  defend;  not  to  surrender  or 
relinquish,  3,  To  continue;  not  to  suffer 
to  ce  se  or  fail,  4,  To  bear  the  expense 
of;  to  support;  to  keep  up;  to  supply  with 
y/hat  is  needed,*" 

Clearly  it  is  the  last  meaning  set  forth  that  applies 
here,  because  Section  6 of  Article  XI  has  to  do  with  financial 
support  of  the  froe  public  schools,  e cannot  see  how  the 
cost  of  street  paving  tax  bills  bears  any  relation  to  the 
"expense"  of  the  school;  the  "support"  of  the  school;  the 
"keeping  up"  of  the  school;  or  supply  the  school  "with  what  is 
needed.  Particularly  is  thl3  true  when  we  consider  that 
the  apparent  purpose  of  oction  6 of  Article  XI  is  to  restrict 
the  purpose  for  which  these  funds  may  be  spent,  to  those  having 
to  do  with  the  "diffusion  of  knowlodgo  and  intelligence"  by 
the  "gratuitous  Instruction  of  all  person  in  t his  State 
between  the  ages  of  six  and  twenty  years,"  (Sec,  1,  Art,  XI, 
i,<o.  Const,).  e are  unable  to  see  ho?/  a paving  a street  can 
diffuse  knov/lodge  and  intelligence  to  a student  or  even  be 
consider jd  as  a part  of  the  equipment  used  by  schools  for  that 
purpose. 
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Another  f ctor  to  be  cons  id  reci  in  determining 
me  meaning;  to  be  attributed  to  the  restrictive  language 
of  oction  6 of  Article  XI,  is  as  follows:  In  Normandy 
Consol,  School  district  v,  V/ellston  Sewer  hist.,  77  S.  W. 
(2d)  477  (ho,  App#),  the  sewer  district  sought  to  compel 
the  school  district  to  pay  a special  benefit  assess  lent. 

The  court  held  the  school  district  not  to  be  liable,  saying 
(1.  c,  478): 


"it  has  been  consistently  held  that 
neither  the  Constitution  (article  10, 
Sec,  6,  Const,  Mo.)  nor  the  statute 
(s  ctlon  9743,  R,  S.  1929  (xo,  St. 
mnn.  Joe.  9743,  p.  7863)),  both  of 
vhich  provide  for  the  exemption  of 
certain  kinds  of  property,  including 
public  property,  from  taxation,  pur- 
port to  refer  to  or  include  an  ex- 
emption from  special  assessments  for 
local  improvements,  and  that  it  is 
therefore  within  the  legislative  power 
and  will,  in  the  passage  of  legislation 
providing  for  the  making  of  local, 
public  improvements , to  require  public 
property  benefited  by  the  improvement 
to  pay  its  proportionate  share  of  the 
expense  thereof.  City  of  Clinton  v. 
Henry  County,  115  do.  557,  22  S«  Y:m 
494,  495,  37  Am.  3t.  Rep.  415;  Thog- 
martln  v.  Nevada  School  uist.,  189 
Mo.  App.  10,  176  3.  r.,  473. 


"But  even  t hough  the  legislative  o ody 
has  tiie  unquestioned  power  to  require 
public  property  located  in  a benefit 
district  to  pay  its  proportionate  share 
of  the  cos t of  the  benefit,  yet  tne  rule 
Is  that  public  property,  which  is  roads 
use  of  as  an  integral  part  of  govern- 
ment in  the  ex;rcise  of  a governmental 
function,  is  nevertheless  to  be  held 
exempt  from  any  such  special  assessment 
unless  In  the  enactment  of  the  law  the 
lawmakers  have  manifested  a clear  legis- 
lative intent  that  such  public  property 
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shall  be  subject  to  the  assessment. 

This  doctrine  traces  its  ancestry  back 
to  the  ancient  co.unon-law  principle  that 
the  crown  was  not  to  be  bound  by  any  . 
statute,  the  words  of  which  restrained 
or  diminished  any  of  his  rights  or 
interests,  unless  he  was  specially  named 
therein;  and  the  theory  of  the  modernized 
restatement  of  the  principle  is  that  to 
require  public  funds  to  be  paid  out  for 
taxes  would  necessarily  divert  such  funds 
from  the  true  public  use  which  they  are 
otherwise  designed  to  serve.  Ana  of 
course,  if  a clear  expression  of  legis- 
lative intent  is  to  be  required  as  the 
basis  for  the  enf orcoment  of  special  tax 
bills  against  public  property  strictly 
devoted  to  public  use,  then  mere  general 
language  in  a statute  will  not  suffice 
to  warrant  such  assessment,  and  public 
property  will  not  be  held  included  with- 
in the  scope  of  any  such  statute  unless 
b„  express  enactment  or  clear  implication. 

City  of  Clinton  v.  henry  County,  supra; 

City  of  xLina,  etc.  v.  School  hist,  etc., 
supra;  City  of  St.  houis  v.  Brown,  155 
ilo,  545,  56  S.  V..  298;  State  ex  rol.  v. 

School  List,  of  kansas  City,  supra;  Thog- 
raartin  v.  Nevada  School  nist.  supra.” 

Such  w s the  rule  in  1875  when  the  present  Section  6 of  Article 
XI  was  adopted  and  such  is  the  rule  today,  for,  so  far  as  we 
can  find,  there  has  never  been  a statute  enacted  which  subjects 
state  maintained  educational  institutions  to  these  special 
benefit  taxes.  Therefore,  it  could  hai'dly  be  contended  that 
a void  taei  bill  is  expense  of  "maintsL  ning'  the  free  public 
schools.  The  least  restriction  that  could  be  implied  from 
Section  6 of  Article  XI  is  that  the  funds  be  spent  on  valid 
ana  legal  obligations. 


Conclusion 

It  is  therefore  our  opinion  that  the  free  public 
school  fund  cannot  be  appropriated  to  pay  street  paving  tax 
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bills  assessed  against  the  property  of  the  state  that  is 
being  used  by  the  schools  for  the  Blind  and  Deaf. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
assistant  Attorney-General 


APPROVED* 


ROY  Lc^ITi'KlCK 
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SCHOOLS:  County  court  cannot  invest  school  funds  in  United 

States  securities. 


January  14,  1942 


Honorable  David  A.  Dyer 
Prosecuting  Attorney 
St.  Charles  County 
St.  Charles,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  r.n  opinion 
from  this  office  under  date  of  January  7,  1942,  which 
is  as  follows: 

"I  am  requesting  the  opinion  of  your 
office  on  the  question  of  the  pow-r, 
if  any,  of  a County  Court  to  invest 
comity  school  fund  moneys  in  secu- 
rities of  the  United  States  of  America 
or  of  the  Str-te  of  Missouri,  such  in- 
vestments to  be  made  by  the  Court  not 
on  the  theory  that  they  are  to  be 
permanent  investments  but  only  a tem- 
porary m ana  of  securely  investing  large 
sums  of  school  moneys  so  that  such  sums 
may  be  slowly  and  conservatively  loaned 
out  on  real  estate  owned  by  residents 
of  the  county. 

"It  happens  that  at  the  present  time 
the  school  funds  of  this  county  are 
not  all  loaned  up.  There  is  consider- 
ably over  £100,000.00  of  such  moneys 
in  the  office  of  the  Treasurer.  In 
these  times  It  is  not  only  difficult 
to  obtain  first  class  real  estete  loans 
coming  to  only  one-half  of  the  value  of 
the  property  on  which  the  loan  is  taken 
but  also  the  burden  on  the  Pro3ecutin 
Attorney  of  reading  the  abstracts  for 
the  number  of  loans  necessary  to  place 
such  sum  at  work  is  extremely  burden- 
some. Accordingly,  the  Court  has  asked 
me  if  they  have  the  power  to  invest 
some  money  in  securities  of  the  type 
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mentioned,  always  keeping  enough  money 
available  to  make  the  local  real  estate 
loans  that  meet  the  requirements. 

"I  am  not  aware  of  any  express  statute 
that  does  give  the  County  Court  such 
right  of  investment  but  it  is  certainly 
true  that  they  are  the  conservators  of 
these  funds  and  it  strikes  me  they  might 
have  the  implied  power  in  the  situation 
I have  endeavored  to  sketch  out  above 
to  make  such  investments  for  the  ultimate 
safe-guarding  of  the  funds  available. 

"In  requesting  this  opinion  I am  not  for- 
getting that  the  County  administers  two 
different  funds,  the  one  being  the  town- 
ship capital  funds  dealt  with  in  Section 
10383  and  the  following  sections  of  the 
Revised  Statutes  of  Missouri,  1939,  and 
the  other  being  the  County  school  funds 
dealt  with  at  Section  10376.  An  opinion 
as  to  the  Court's  powers  with  reference 
to  one  of  the  funds  would,  as  I read  the 
statutes,  control  their  pow:rs  as  to  the 
other. 

"Will  you  kindly  furnish  me  with  your 
opinion  on  this  question?" 

Section  10,  Article  XI  of  the  Constitution  of  Mis- 
souri provides  as  follows: 

"All  county  school  funds  shall  be 
loaned  only  upon  unencumbered  r^al 
estate  security  of  double  the  value 
of  the  loan,  with  personal  security 
in  addition  thereto." 

Sections  of  the  Constitution  are  limitations  on  the 
powers  of  the  Legislature  and  under  Section  10,  the  Legis- 
lature is  not  empowered  to  enact  any  laws  which  would  allow 
the  school  funds  to  be  invested  in  anything  but  in  loans 
upon  unencumbered  real  estate  security  of  double  the  value 
of  the  loan,  with  personal  security  in  addition  thereto. 

Section  10,  supra,  is  unambiguous  and  needs  no  con- 
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atruction  and  we  do  not  find  any  construction  of  this  sec- 
tion by  the  appellate  courts  of  this  state.  This  section 
is  also  not  only  a limitation  upon  the  acts  of  the  Legis- 
lature but  is  also  a limitation  on  the  county  com ts  and 
must  be  allowed  specifically.  In  the  case  of  Saline  County 
v.  Thorp,  88  S.  W.  (2d)  183,  paragraphs  5-7,  the  Supreme 
Court,  in  holding  that  the  county  court  could  not  waive  any 
of  the  limitations  upon  a loan  of  school  funds,  saidt 

"The  purpose  of  requiring  a bond  and 
personal  security  is,  of  course,  to 
make  it  possible  to  collect  the  debt 
even  if  the  land,  securing  the  loan, 
decreases  in  value.  The  county  court 
has  no  authority  to  give  any  right  of 
the  county  to  collect  either  principal 
or  Interest  due  (Veal  v.  Chariton 
County  Court,  15  Mo.  412),  or  to 
dispense  with  either  the  bond,  with 
Its  personal  obligation  to  repay  the 
money,  or  the  mortgage  conveying  clear 
land  as  security.  Lafayette  County  v. 

Hixon,  69  Mo.  581.  Neither  does  it 
have  authority  to  release  a surety  from 
his  liability  upon  the  bond  or  to  take 
in  payment  of  the  amount  due  or  any 
part  thereof,  upon  a school  fund  bond 
and  mortgage,  a note  which  does  not 
conform  to  the  statutory  requirements. 

Montgomery  County  v.  Auchley,  103  Mo. 

492,  15  S.  W.  626.  ********* 

In  your  letter  you  say  ttr  t this  will  only  be  a tempo- 
rary ar  angement  for  the  protection  of  the  money  but  in  the 
above  case  the  court  also  said: 

"*  * * rhe  county  court  should  not  be 
permitted  to  accompl  sh  by  indirection 
something  which  it  is  prohibited  from 
doing  directly.  **********  " 

By  reason  of  Section  10,  Article  XI,  the  Legislature 
enacted  Sections  10376,  10383  and  10384,  R.  S.  Missouri  1939, 
which  specifically  set  out  the  manner  of  the  loan  of  county 
or  township  school  funds. 
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Y/e  have  not  overlooked  Sections  6 and  9 of  Article 
XI  of  the  Constitution  by  reason  of  which  the  Legislature 
enacted  Section  10871,  R.  S.  Missouri  1939,  which  permitted 
the  state  school  funds  but  not  the  county  school  funds  to 
be  invested  by  the  State  Board  of  Education  in  United  States 
Bonds. 


CONCLUSION 


In  view  of  the  above  authorities  it  is  the  opinion  of 
this  department  that  the  County  Court  of  St.  Charles  County 
cannot  Invest  the  school  funds  even  for  a short  time  in 
securities  of  the  United  States. 

Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPR0VTD: 


VAN'  C.  TIIURLO 

(Acting)  Attorney  General 


WJBiDA 


AGRICULTURE: 

DAI..Y  REGUIA  TIONS: 


Dairy  regulations  promulgated  by 
Commissi  oner  of  Agriculture 


February  19,  1942 


Hr.  C.  E.  Driver 
Assistant  Commissioner 
Department  of  Ap,riculture 
Jefferson  City,  Missouri 

Lear  Sir: 

This  is  in  .reply  to  your  letter  of  recent  date,  where- 
in you  request  tills  department  to  pass  upon  too  legality  of 
the  following,  regulations  prescribed  and  promulgated. 

"SiUGOLSiTED  xd.Gl,L,  TIONL  CoVLRIKG 
MILK  Oh  i ILK  PRODUCTS  TO  BL  USED  j?uii  MANUFACTURING 

PURPOSES 


FILE 


"COWS,  TUBERCULOSIS  OTHER  LISIASES* Except 

as  provided  hereinaf ter , a tuberculin  teat  of  all 
herds  and  additions  thereto  shall  be  made  before 
any  milk  therefrom  is  sola,  and  at  least  once  every 
12  months  thereafter,  by  u llcensea  veterinarian 
ap  roved  by  the  Utate  livestock  sanitary  authority. 
Said  tests  shall  be  made  and  reactors  disposed  of 
in  accordance  with  the  requirements  approved  by  the 
United  states  Department  of  Agriculture,  Bureau  of 
Animal  Industry,  for  accredited  herds.  A certificate 
signed  by  the  veterinarian  or  attested  to  by  the 
health  officer  and  filed  with  the  health  officer 
shall  be  evidence  of  the  above  test:  provide a, 

Th&t  in  modified  accredited  counties  in  which  the 
modified  accredited  area  plan  is  ap  lied  to  the 
dairy  herds  the  modified  accredited  area  system 
approved  by  the  United  tatea  Bureau  of  Animal  In- 
dustry shall  be  accepted  in  lieu  of  annual  testing* 

"All  milk  and  milk  products  offei’ed  for  sale  for 
manufacturing  purposes  shall  be  from  lierds,  or  ad- 
ditions thereto*  which  have  been  found  free  from 
Bang's  disease  as  shown  by  blo^u  eer  ua  tests  for 
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agglutinins  against  Brucella  Abortus  made  in  a 
laboratory  approved  by  the  health  Officer.  All 
such  iierds  shall  be  retested  every  12  months  and  all 
reactors  removed  from  the  herd.  A certificate  iden- 
tifying each  animal  by  number  and  signed  by  the 'lab- 
oratory making  the  test  snail  be  evidence  of  the 
above  test. 

"DAIuY  BARN , LIGHTING. — -A  dairy  or  milking  barn 
shall  be  required,  and  In  such  sections  thereof 
where  cows  are  milked,  windows  shall  be  provided 
and  kept  clean  and  so  arranged  as  to  insure  adequate 
light  properly  distributed,  and  whan  necessary  shall 
be  provided  with  adequate  supplementary  artificial 
light. 

"DAIRY  BARN,  AIR  SPACE  AND  . TILATION. Luoh  sec- 

tions of  all  dairy  barns  whore  cows  are  kept  or 
milked  3liall  be  well  ventilated  and  shall  be  so  ar- 
ranged as  to  a void  overcrowding. 

"DAIRY  BAKU,  FLOoilB. — -The  floors  and  gutters  of  such 
parts  of  all  dairy  barns  in  which  cows  are  milked 
shall  be  constructed  of  concrete  or  other  approved 
impervious  and  easily  cleaned  material,  provided  that 
if  the  milk  is  to  be  pasteurized  tight  wood  may  be 
used,  shall  be  graded  to  drain  properly,  and  shall  be 
kept  clean  and  in  b°°d  repuir.  io  horses,  pigs,  fowl, 
calves,  etc.,  shall  be  permitted  in  parts  of  the  barn 
used  for  milking. 

"DAIRY  BARS,  Vi  ALL  i AND  CEILINGS. The  walls  and 

ceilings  of  all  dairy  barns  shall  be  kept  clean  and 
in  good  repair. 

"DAIRY  BARN,  COWYARD. Shall  contain  no  pools  or 

manure  and  shall  be  well  drained  and  no  swine  shall 
be  permitted  in  the  cowyard. 

"MANURE  DISPOSAL  .—All  manure  shal  1 be  removed  daily 
from  barn  and  properly  disposed  of,  stored  inaccessible 
to  c ows  or  piled  outside  until  weather  pennitB  scatter- 
ing on  fields. 

"MILK  HOBtE  oR  ROOM,  CONSTR1  CTION. There  should  be 

provided  a milk  house  or  milk  room  In  which  the  cooling, 
handling,  and  storing  of  milk  and  milk  products,  and 
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storing  of  milk  containers  and  utensils  shall  be 
done.  The  milk  house  or  room  shall  be  provided 
with  a tight  floor  constructed  of  concrete  or 
other  impervious  material,  ii  good  repair,  and 
graded  to  provide  proper  drainage.  It  shall  be 
well  lighted  and  ventilated.  It  dull  oe  ef- 
fectively screexaed. 

"NILE  HOU  E OR  ROOM,  CLEANLINESS  AN:  FLIES.— Ib* 
floors,  walls,  ceilings,  and  equipment  of  the 
milk  house  or  room  shall  be  kept  clean  at  all  times. 
All  means  necessary  for  t lie  elimination  of  flies 
shell  be  used. 

"TOILET • — live ry  dairy  farm  shall  be  provided  with 
on6  or  more  sanitary  toilets  conveniently  located 
and  properly  constructed,  operated,  and  maintained, 
so  that  the  waste  is  inaccessible  to  flics  and 
does  not  pollute  the  surface  coil  or  contaminate 
any  water  supply. 

"WATER  UP PLY. — The  water  supply  for  the  milk  room 
and  dairy  barn  shall  be  properly  located,  construct- 
ed, and  operated,  ana  shell  be  easily  accessible, 
adequate,  and  of  a safe  sanitary  quality,  no  cistern 
or  surface  water  unless  approved. 

"CXE'-fSILS.,  CONSTRUCTION. All  multi -use  containers 

or  other  utensils  used  in  the  handling,  storage,  or 
transportation  of  roilk  or  milk  products  must  be 
maue  of  smooth  nonabsorbent  material  and  of  such 
construction  as  to  be  easily  cleaned,  and  must  be 
in  good  repair,  Regulation  covered  nilk  pail  should 
be  used.  Joints  and  scams  shall  be  soldered  flush. 
Woven  wire  or  cloths  of  any  kind  shall  not  be  used 
for  straining  milk.  Approved  single  service  milk 
strainers  with  cotton  disc  must  be  used. 

WUTEHSILS,  CLL  A.'iING.— All  multi-use  containers,  e- 
quipmont,  and  other  utensils  used  in  the  handling, 
storage,  or  transportation  of  milk  and  milk  products 
must  be  thoroughly  cleaned  after  each  usage,  using 
brush  and  dairy  washing  powder*  No  washcloth,  soap 
or  soap  powders  shall  be  used  on  any  dairy  equipment. 

"UTENOILL. , STORAGE. All  containers,  and  other 

utensils  used  in  the  danaling,  storage,  or  trans- 
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portation  of  milk  or  milk  products  shall  be 
stored  In  a special  definite  place,  preferably 
a rack,  utensils  to  be  inverted  and  not  nested 
or  stacked  together. 

"UTE'.iLILb,  HANDLING. After  bactericidal  treat- 

ment no  container  or  other  milk  or  milk  product 
utensil  Sliall  be  handled  in  _uch  manner  as  to  per- 
mit any  part  of  any  person  or  his  clothing  to 
come  in  contact  with  any  surface  with  which  milk 
or  milk  products  come  In  contact.  Uilk  containers 
or  utensils  shall  not  be  used  for  any  other  pur- 
pose . 

LILKIIG,  UDDER.  AND  TEAT.  , ABNCRl-AL  LILK. The 

udders  and  teats  of  dl  milking  cows  shall  be  clean 
at  the  time  of  the  milking.  Udders  and  t eats  should 
be  wiped  with  a cloth  which  has  been  dipped  in 
chlorinated  water.  Abnormal  milk  shall  b o kept 
out  of  t he  milk  supply  and  shall  be  so  handled  and 
disposed  of  as  to  .re elude  the  infection  of  the 
cows  and  the  contamination  of  milk  utensils. 

"ttlLKl  , - . The  flanks,  bellies,  and  tails 

of  all  milking  cows  shall  be  brushed  free  fron  vis- 
ible dirt  at  t he  tine  of  milkin^.. 

"uDuns  . LiD  DU  SI.— No  dry,  dusty  or  strong  odor 
feeds  should  be  fed  to  cows  during  milking. 

”LILKlit,£  HANDS.— kilkers  * hands  shall  be  washed 
clean,  bet-hand  milking  is  prohibited. 

"UIL1  . All  . ilk  must  be  removed  from 

barn  before  , ouring  or  filtering. 

"MILK  . TOoLS.—  All  milk  stools  shall  be  ..ept  clean 
and  hung  in  a clean  place. 

"COOLING.-  Eilk  Is  to  be  cooled  in  iresh,  cold  water 
deep  enough  to  reach  the  neck  of  t lie  cai  • The  small- 
est container  to  be  used  is  one-half  of  a fifty  gallon 
wooden  barrel.  This  cooling  of  milk  with  w ater  must 
be  continued  throughout  true  year.  1.111k  must  be  main- 
tained at  that  water  te  ernture  until j.  elivery  un- 
less delivered  to  a milk  dant  or  receiving  station 
for  pasteurization  or  separation  within  two  hours 
after  completion  of  milking.  Cans  of  milk  set  along 
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side  of  highway  3hall  be  protected  from  dust, 
sun  and  freezing. 

EDIl~  ;iT  TLLTS. — -It  shall  be  the  duty  of  t be  fac- 
tory operator  to  make  sediment  tocts  on  milk  of 
each  producer  once  each  month.  If  tills  test  shows 
Ho.  4 such  milk  shtiL  1 be  rejected  and  sal*,  of  all 
milk  discontinued  until  improvement  is  made. 

"KEDUCTA8  Ii-LT. — -neductas  tests  may  be  used  as  a 
basis  for  quality  radlng  bj  plants  if  desired, 
and  unsatisfactory  reductas  tests  shall  be  basis 
of  forced  discontinuance  of  sale  of  milk  until  im- 
provement is  made. 

"MILilINQ  kACHINI  . bilking  litaciilne  pails  should 

oe  handled  in  the  same  manner  as  other  utensils. 
Satisfactory  treatment  of  rubber  parts  consists  of 
tboroughlr insing  following  each  milking  and  filling 
with  one-half  per  cent  lye  solution  (one  12  oz.  can 
of  lye  to  18  malt*  of  wat*..r)  until  the  next  milking, 
hacks  serve  this  purpose  more  satisfactorily  than 
the  practice  of  immersing  r ubber  parts  in  the  sol- 
ution. 

hbTUttiJED  . ILK  \OJUCTs. '/.hen  whey,  ski  med  milk, 

butter.-J.lk,  or  other  milk  roducts  intended  for 
animal  feed  is  returned  to  l he  producer,  it  shall 
be  immediately  removed  from  the  can  upon  arrival, 
the  con  thoroughly  washed  and  rinsed  with  a chloride 
solution  and  placed  on  a can  rack. 

"MISCELLAHT  OTTS. — -All  vehicles  used  f or  t he  trans- 
portation of  milk  or  Jlk  products  shall  be  so  con- 
structed an  operator  us  to  protect  their  contents 
from  freezing,  direct  rays  of  tiu.a,  aid  contamination. 

No  s took,  poultry,  or  otiier  contaminating,  t>xe*«ents 
shall  ie  hauled  In  the  same  truck  with  the  milk  or 
milk  products. 

PERIODIC  T‘h  . i Cfl  b.— All  milk  product  manufacturing 
plants  are  subject  to  r igid  periodic  Inspection  b y 
the  Department  of  Agriculture. " 

Article  6 of  Chapter  102  H.S.  ho.,  1959  containing  sections 
14097  to  14132  inclusive,  contains  the  Eisscuri  dairy  laws. 
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Tills  article  make s numerous  provisions  for  the  protection  end 
supervision  of  the  dairy  industry  end  provides  penalties  for 
violations  thereof.  It  contains  the  following  provisions 
with  reference  to  the  Commissioner  of  Agriculture  administering 
the  law  and  particularly  prescribing  and  promulgating  the 
regulations.  Section  14104  R.  S.  Mo.,  1939,  is  as  follows: 

"The  consuls s loner  is  hereby  authorised 
to  prescribe  and  promulgate  such  reason- 
able r egulations  (not  contrai*y  to  the 
purpose  of  this  lav;)  as  are  necessary  to 
properly  enforce  this  law.1' 

This  section  i3  a standard  by  which  the  proposed  regu- 
lations are  to  be  judged  if  they  are  reasonaoly  within  the  pur- 
pose and  spirit  of  the  act,  not  arbitrary  not  in  violation  of 
the  Constitut' on,  an  are  necessary  to  properly  enforce  the  law, 
then  they  are  authorized  by  the  Act. 

The  rule  to  determine  the  legality  of  a regulation  prom- 
ulgated by  an  aoministratlve  officer  or  Oonrd  is  stated  as 
follows  in  the  case  of  Ltate  ex  rex.  V; abash  railway  Company 
v Public  Per  vice  Commission  306  io,  149,  167; 

”«•  *■  *l'he  findings  of  the  commission  are 
by  statute  made  pri.ua-f acie  lawful,  and 
we  will  ascribe  to  them  the  strength  due 
to  a judgment  of  a tribunal  created  by 
the  Legislature  and  informed  by  experience. 

-'■bile  the  conclusion  reached  is  subject 
to  review,  nevertheless,  if  the  power  of 
tne  commission  has  not  been  arbitrarily 
exercised  * a >:•  and  if  the  order  made 
is  not  violative  of  the  Constitution,  or 
wanting  in  conformity  to  statutory  authority, 
and  is  supported  bj  substantial  evidence, 
we  accept  it  as  final." 

The  Public  Per vice  Commission  Act  Is  broader  than  the 
Act  concerning  the  Commissioner  of  Agriculture  in  respect  to 
the  making  and  promulgating  of  rules  and  regulations,  but  we 
think  the  same  principles  of  law  apply  to  both. 
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CONCLUSION 


Applying  the  foregoing  principle  of  law  to  these  reg- 
ulations, it  is  the  opinion  of  this  department,  that  they 
are  reasonable  2*egulations,  that  they  are  not  contrary  to  the 
purposes  of  the  law  ana  that  they  are  necessary  to  properly 
enforce  the  dairy  lav.. 


Respectfully  submitted 


TIRE  W.  BURTON 
Assistant  Attorney  General 


APPRO VI  D: 


RoTT^mFnmr- 

Attomey  General 
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In  re  residence  oi  persons  employed,  in  service 
civil  or  military. 
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hr.  Frank  L.  DuBoise 

Assistant,  Board  of  i.lect ionCommissioners 
County  Court  House 
iianaas  City,  i is  sour  i 


FILED 


Lear  »cir: 

This  is  in  reply  to  your  letter  of  June  23rd,  wheroin 
you  request  an  opinion  fro  this  d epartmont  on  the  following 
statement  of  facts: 

"A  legal  question  has  arisen  in  our  office 
regarding  certain  individuals'  voting 
rights,  that  I should  like  to  have  clar- 
ified. 

"Article  VIII,  Lee.  7 of  the  Constitution 
of  Missouri  says  in  part: 

' "'For  the  purpose  of  voting,  no 

person  shall  be  deemed  to  have 
gained  a residence  by  reason  of 
his  presence,  or  lose  it  by  reason 
of  mis  absence,  while  employed  in 
the  service,  either  civil  or  mili- 
tary, of  this  state,  or  of  the 
United  States; 

"It  is  generally  agreed  here  that  an  indi- 
vidual's residence  is  not  lost  through  gov- 
ernmental employment  either  in  or  out  of  the 
state,  but  many  think  that  a voting  right 
is  gained  through  one  year  of  residence  with- 
in the  state,  whether  that  residence  is  be- 
cause of  governmental  employment  or  not.  I 
think  that  the  second  position  Is  entirely 
inconsistent  with  the  first." 
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It  will  be  noted  from  said  Section  7,  supra,  that  a 
person  does  not  0ain  or  lose  his  residence  by  reason  of  his 
absence  from  county  or  voting  precinct  because  he  Is  em- 
ployed in  the  service  either  civil  or  military  of  this  ftate 
or  of  tiie  United.  States.  Tills  provision,  according  to  the  views 
that  the  courts  have  taken,  does  not  deprive  the  voter  of 
making  his  choice  of  voting  at  the  place  where  he  is  working 
in  civil  or  military  service  providing  such  person  has  been 
there  long  enough  to  establish  a voting  residence.  This  sec- 
tion was  before  the  St.  Louis  Court  of  Appeals  in  1934,  in  the 
case  of  Chomeau  v.  hoth,  72  S.  W.  (2d)  997.  In  that  base,  the 
question  before  the  court  was,  the  right  of  a student  to  vote. 

In  discussing  this  provision  of  the  Constitution,  the  court 
said  at  1.  c.  999: 

n*  * » Our  Missouri  Constitution  provi- 
des in  article  8,  sec.  7 (Const,  art.  8 
sec.  7,  p.  677,  Mo.  ft.  Ann.),  that  for 
the  purpose  of  voting,  no  person  shall 
be  deemed  to  have  gained  a residence  by 
reason  of  his  .resence,  or  to  have  lost 
it  by  r>. ason  of  his  absence,  while  a 
student  of  any  Institution  of  learning. 

So  the  Constitution  leaves  the  student 
much  as  it  finds  him,  permitting  him 
either  to  retain  his  original  residence 
for  voting  purposes,  or  to  t ake  upa 
residence  wherever  his  school  is  located 
if  he  so  elects.  In  other  words,  mere 
physical  presence  at  t he  school  is  not 
enough  either  to  gain  for  him  a voting 
residence  at  the  school,  or  to  cause 
him  to  lose  his  existing  voting  residence 
at  his  home;  the  whole  question,  as  in 
all  similar  situations,  being  largely 
one  of  intention,  to  be  d etermlned  not 
alone  from  the  evidence  of  the  party 
himself,  but  In  the  light  of  all  the 
facts  and  circumstances  of  the  case. 

Hall  v.  bchoenecke,  128  Lo.  661,  31  f>. 

97;  Qoben  v.  Murrell,  195  Mo.  App.  104, 

190  5.  «.  986,  197  S.  ».  432. 
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"The  too  cited  ca.  es,  and  particularly 
the  former,  control  this  case  in  all 
essential  respects*  As  they  announce  the 
luw,  it  is  entirely  possible  for  a student 
to  gain  a residence  at  the  place  where 
lie  is  attending  school,  although  he  may 
have  jone  there  for  no  other  purpoee  than 
to  attend  school;  the  question  of  whether 
a change  of  residence  is  effected  depend- 
ing upon  tne  Intention  with  which  the 
removal  from  the  former  residence  was 
made  • i.  temporary  removal  £ r the  sole 
purpose  of  attending  school,  without  any 
intention  of  a baadoning  his  usual  resi- 
dence, ana  with  the  fixed  intention  of 
returning  thereto  when  hir.  purpose  has 
been  accomplished,  will  not  constitute 
such  a c ange  of  residence  as  to  entitle 
the  sfadeut  to  vote  at  his  temporary  abode. 

But  conversely,  an  actual  residence, 
coupled  wit  tht  intention  to  remain  either 
permanently  or  for  an  indefinite  tine, 
without  an*  fixed  or  certain  t?urpoae  to 
return  to  the  former  place  of  abode,  is 
it  to  ^ of  domicile, 

r v.  iiolkcr  (Ho.  Sup.)  257  5.  . 7.  ; 

Finley  t.  Finley  ( : o.  App.)  € . . (>d) 

1006." 

It  v.ill  be  noted,  that  t ie  court  in  expressing  its  views 
indicated  that  it  me  a matter  of  the  intention  of  the  voter; 
that  is  if  tiie  voter  is  at  a certain  piece  ana  has  resided  tnere 
long  enough  to  establish  reside  j«  and  he  shows  an  intention 
to  establish  a residence,  then  tlie  foregoing  provisions  of  the 
Constitution  would  not  deprive  him  of  the  right  to  uo  that. 

In  the  case  of  iiall  v.  -ic,  U o.  C31,  at  1.  c. 

666,  in  speaking  of  the  right  of  a stuuer.t  to  vote,  tlie  court 
said: 

"Each  case  mu8t,  then,  depend  upon  the 
facts,  i'here  is  no  doubt  that  a student 
zany  become  a resident  of  tho  place  whore 
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the  college  is  located,  though  he 
only  went  there  for  the  purpose  of 
attending  school,  whether  he  has  done 
so  or  not,  depends  upon  all  the  facts 
and  circumstances.  The  fact  that  he  is 
supported  and  maintained  by  his  parents, 
and  spends  his  vacation  with  them,  are 
strong,  but  not  necessarily  conclusive, 
circumstances  to  prove  that  he  .ias  not 
chan  ,ed  his  residence,  lee  cases  cited 
in  note  3 Am.  & hn g.  Lncyclopedia  of 


COtICLUhICIJ 


It  Is  therefor^.,  the  opinion  of  this  department,  that 
a voting  right  may  be  gained  through  one  year  of  residence 
within  tills  state  whether  that  residence  is  because  of  govern- 
mental employment  or  not.  In  other  words.  If  the  voter  is  in 
this  state,  engaged  In  civil  or  military  service.  If  lie  sp 
desires  and  shows  an  intention  to  do  so,  he  may  ostaolish  a 
voting  residence  In  this  state. 

Respectfully  submitted 


. 

Assistant  Attorney  Generti 


Ai'idlGV-h: 


ROY  MoKIT'.RI  OK 
Attorney  General 
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mER?NARMC™ltIATIONS:  The  State  Veterinarian  may 

expend^avaflable  funds  out  of  the  appropriation  to  his  department 
fo?  the  purpose  of  enforcing  the  provisions  of  the  law  relating 
to  the  disposal  of  diseased  animals  and  carcasses  oi  same. 


January  16,  1942 


Hon.  John  V..  Ellis 
Commissioner  of  Agriculture 
State  Office  Building 
Jefferson  City,  Missouri 

Bear  i<lr.  Ellis: 


This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  Inquire  of  this  department  v.hether  or  not 
the  State  Veterinarian  may  use  funds  appropriated  to 
his  department  for  the  purpose  of  administering  the 
Dead  Animal  Disposal  Act  passed  by  the  61st  General 
Assembly,  Lhws  of  Miepouri  1941,  page  290.  You  further 
state  that  the  General  assembly  failed  to  make  an 
appropriation  specifically  for  the  purpose  of  carrying 
out  the  provisions  of  said  Dead  Animal  Disposal  Act. 

Referring  to  the  Dead  Animal  Disposal  act,  it 
will  be  seen  that  the  lawmakers  intended  to  enact  a law, 
the  purpose  of  which  was  to  protect  the  health  and 
safety  of  livestock  in  this  state.  Section  14493-ee, 
page  293,  Lav/e  of  Missouri  1941,  of  the  Act  provides  for 
the  collection  of  fees  for  licenses  to  operate  under 
the  Act.  Those  fees  are  deposited  with  the  State 
Treasurer  to  the  credit  of  the  "Disposal  riant  Fees  Fund", 
subject  to  the  appropriation  by  the  General  Assembly. 


Evidently  there  was  an  oversight  on  the  part  of 
the  General  Assembly,  in  that  no  appropriation  was  made 
under  this  Act.  The  lawmakers  clearly  indicated  by 
this  Bill,  however,  that  they  intended  for  the  State 
Veterinarian  to  proceed  with  the  enforcement  of  the  Act 
when  it  became  effective,  v/hich  was  ninety  days  after 
General  Assembly  adjourned.  The  State  Veterinarian  is 
placed  in  a peculiar  position  here  because  the  lawmakers 
have  directed  him  to  do  certain  things  and,  by  oversight, 
have  failed  to  appropriate  funds  to  pay  for  doing  such 
things. 
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To  institute  the  administration  of  this  Act, 
expenditures  for  printing,  blanks,  licenses,  inspections, 
etc.  will  be  necessary.  In  the  absence  of  a specific 
appropriation  to  carry  out  the  provisions  of  this  Act, 
and  to  avoid  charging  the  legislature  with  doing  a use- 
less thing,  v.e  look  to  other  statutes  pertaining  to  the 
duties  of  the  State  Veterinarian  for  the  purpose  of  ob- 
taining some  light  on  this  question.  Section  14190,  R. 

S.  Mo.  1939,  provides  that  the  Commissioner  of  Agricul- 
ture shall  appoint  a Veterinary-Surgeon  to  aid  and 
assist  in  developing  and  protecting  the  livestock  inter- 
ests of  the  state. 

The  said  bead  Animal  Disposal  Act  of  1941,  per- 
taining to  the  dispostion  of  dead  animals,  is  for  the 
same  purpose,  namely  the  protection  of  livestock  against 
contagious  diseases,  the  ultimate  result  of  which  is  to 
protect  livestock  interest  of  the  state.  Therefore,  if 
the  appropriation  to  the  State  Veterinarian  is  broad 
enough,  we  think  you  would  be  authorized  to  expend  funds 
out  of  the  appropriation  under  that  Act  for  the  purpose 
of  carrying  out  the  provisions  of  said  Dead  Animal  Dis- 
posal Act. 

Section  (d)  of  Section  19,  page  133,  Laws  of 
Mi. 8ouri,  1941,  which  is  a part  of  the  appropriation  to 
the  State  Veterinarian,  reacs  as  follows: 

"D.  Operation: 

General  expense:  including  com  , uni - 
cation,  transportation  of  things, 
travel  within  and  without  the  State, 
printing  and  binding,  supplies, 
stationery,  office  supplies,  premiums 
on  bonds,  and  other  necessary  expenses  — 
$12,500.00  " 

Out  of  the  funds  appropriated  to  the  State  Veterinarian 
under  said  Section  i.9,  we  think  he  would  be  authorized 
to  expend  any  moneys  necessary  for  the  protection  of  the 
live  stock  interests  of  the  state*  3y  aid  subsection 
(d),  supra,  it  will  be  seen  that  moneys  may  be  expended 
for  printing,  binding,  supplies,  stationery,  etc. 

In  the  case  of  Bowers  v*  hi. aouri  Mut.  Ass'n.,  62 
S.  W.  (2d)  1058,  a rule  of  construction  of  the  statutes 
is  announced  which  might  be  applied  here.  At  1.  c.  1063 
the  court  said: 


J 
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"Laws  are  passed  in  a spirit  of  jus- 
tice and  for  the  public  welfare  and 
should  be  so  interpreted  if  possible 
as  to  further  those  ends  and  avoid 
■ giving  thei.i  an  unreasonable  effect. 

# # # i4** 

Applying  this  rule  to  tne  Dead  Animal  Disposal  Act  and  to 
the  Veterinarian  (State),  we  think  the  ends  of  public 
welfare  would  de  furthered  by  giving  an  instruction  that 
a part  of  said  appropriation  to  the  State  Veterinarian 
may  be  used  for  the  purpose  of  administering  the  Dead 
Animal  Disposal  Act,  because  the  ultimate  purpose  ol  the 
Dead  Animal  Disposal  Act  is  the  same  as  the  purpose  for 
which  the  State  Veterinarian  is  appointed  and  for  which 
the  appropriation  to  his  department  is  made,  that  is  "for 
the  protection  of  the  livestock  interests  of  the  state.” 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department 
that  the  expenses  of  administering  the  Dead  Animal  Dis- 
posal Act  of  1941  may  be  paid  out  of  the  appropriation 
to  the  .,tate  Veterinarian,  because  such  funds  have  bee 
appropriated  for  the  purpose  of  protecting  the  livestock 
interests  of  the  state. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


Tift  B:  NS 


NOTICE  OF 

ADMT.miSTItATOR  OF 

FIKaL  SETTLEMENT 
IK  PROBATE  COURT: 


In  a county  of  under  600,000  population 
a notice  of  final  settlement  published  in 
a weekly  newspaper  for  four  consecutive 
weeks  prior  to  time  of  making  final  set- 
tlement is  sufficient. 


April  18,  1942 


I or..  Wftltei 
Judge  of  Prolate 
Perry  County 
Perryville,  Mssouri 

Dear  Cir: 


Vie  have  for  answer  your  opinion  re- 
quest of  /<.pril  13,  1942,  which  is  as  follows: 

"The  writer  qualified  as  Judge  of 
Probate  of  ferry  County,  .aissouri 
on  April  10,  1942,  after  the  office 
had  heon  vacant  for  several  we-A;s. 

"The  first  day  of  the  Regular  Kay 
Term  of  this  court  is  to  be  held  on 
• onday,  Kay  11,  1942.  Final  noti- 
ces are  being  published  in  the 
weekly  newspapers  of  the  county  on 
the  following  dates ;- 

-pril  10,  1942. 

April  23,  1942. 

April  30,  1942. 

Kay  7,  1942 • 

"."/ill  you  kindly  advise  whether 
this  is  considered  as  sufficient 
notice  ar;  c lied  for  in  boo.  229  of 
the  Revised  Ctat  ites  of  1 lesouri 
1939." 

Section  229,  K%  S.  ho.,  1939  sets 
out  the  proper  manner  of  giving  notice  of  fi- 
nal settlement  by  an  administrator  of  on  es- 
tate in  the  robato  Courts  of  this  -tate. 

That  s ction  is  as  follows: 


lion 


alter 


Aggers  -2 


April  16,  1942 


"At  the  first  re  gular  ter  i of  the 
court  after  f e expiration  of  one 
year  from  the  date  of  granting  of 
the  first  letters  or.  the  estate,  as 
required  by  this  chapter,  unless 
further  time  has  been  -iveri ~bv  ‘the 
court1  “by  an  o rs e r~“enS / r e ■ T~~6 f record, 
every  executor  a el"  igmf  nisTr  Tor 
shall  .'.I'd  “in  T “settle  "ent,  ■ibyhig 
first  ‘uoIiTTiel  "once  a wee;:  for  two 
cq  is  , out Ive  "vr.  eks  Tn  'cities  _vr  coun- 
Tues  Tuy.lrr  a ; oyuTat ,ho~n  'of  over 
'six  'hundred  Thous  x.nr  ar  sTjmwfPby 
tlie  last  Ifo'ceJiey"?--.-: or  1 'census 
anu  in  e'lT  of  er  counties  once  s. 
wee kT or "four  con3ocutfvo  weets  prior 
thereto  "in  so  -m  news  vapor  ;ov listed 
antT  'cTfouT  ted  iTT'*  c ourhp'  "macro'  * 
such'lTJttTo'  :cnt  "is  to  be  n^o','  TT 
tier e "be  one,  ancT~iT  f ore  be  none 
published  in  such  county,  then  by 
ton  urinted  handbills  out  un  in  ten 
public  places  in  said  coi  , 
tice  to  all  creditors  and  others 
Interested  in  the  estate  that  he 
intends  to  :n;  :e  such  final  settle- 
ment at  the  next  term  of  the  court. 

If  any  executor  or  administrator 
fail  to  so  advertise  and  make  such 
final  settlement  at  such  term  or 
when  required  by  the  court  at  any 
time  thereafter,  he  shall  be  pro- 
ceeded against  as  for  his  failure  to 
make  annual  settlements,  unless  for 
good  cause  shown  the  court,  shall  con- 
tinue same*  If  the  first  insertion 
of  the  publication  required  by  sec- 
tion 7b  is  not  published  within  ten 
days  from  the  date  of  the  granting 
the  letters,  then  the  one  year 
above  mentioned  shall  begin  to  run 


lion.  ■ It  r 


~pril  16,  1942 


-3- 

. hgrers  >4^ 


fi*o:!  the  date  of  the  first  pu  II- 
ortion  of  such  notice:  ± rovided , 
that  whore  publication.  Is  nnJe  Tn 
c dnily  newspnoer,  publication  for 
each  week  after  the  first  shall 
fall  on  the  corresponding  day  of 
the  week  a*:  did  the  first  >ublica- 
tlon.  ’ (Underscoring  ours). 

In  Cyo.  1106 , it  is  said  as  follows 

* ^ **  " The  . rent  fund  xucntal 

rule  in  construing  Buacutos  is  to 
ascertain  and  ;ive  effect  to  th  ' in- 
tioi  o*  the  legislature,  This 
intention,  however,  nust  be  the  In- 
tention ns  expressed  in  the  statute,, 
ant*,  where  the  neening  of  the  lan- 
guage used  is  plain,  it  ’aust  be 
given  effect  bv  the  courts,  or  they 
would  be  asru  in/?  lerislativo  au- 
thority. *>*>>*>., 

Tho  la^  is  well  settled  in  this  stats 
that  wnere  r statute  is  plain  and  unaabiguous 
it  is  not  necessary  to  place  a construction  up- 
on it.  It.  Is  only  necessary  to  take  t!  c obvious 
intent  of  th,  5 legislature  and  act  in  accord*. nee 
therewith  . Ir  State  v.  heller,  reported  in 
h.  h.  2d  9f9,  l.o.  990,  the  court  sa I 

'*  4 * '*  * In  construing  this 

statute  t -r  e following  well  esta- 
blished rule  s ould.  be  e >t  in  rind: 
ihere  the  language  of  a st  tute  is 
plain  and  unanbir:  ous  nothing  con- 
trary to  thr-  evident  intent  cr_n  be 
I tplied . ■ u te  ( 

v.  Ihatcher,  ,5C  - o.  : 92  - • •. 

2d  64  • t ite  sh'ould  be  so 
construed  ns  to  give  effect  to  the 
legislative  intent,  htute  ex  rel* 

. . . ' , . 19 , 

. 

Is  clear  in  its  te:  ;s  and.  la  vos  to 


'G£er 


Hon.  ..alter 
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roo’n  'or  construction  lust  be  *" 
forced  as  written.  Dahl  In  v.  i.  io* 
souri  DorMisi  i >n  for  -13  , 

L . , . . 42C  . 

e r v.  . oi.i*,  re- 
ported in  Id  . 2d  739  l.c.  741,  the  court 
said  as  follows: 

" * * * "e  are  bound  to  as- 

certain and  give  effect  to  the  in- 
tention of  t‘  s Legislature  as  ex- 
pressed in  t'  e st  tute,  and,  where 
th  . language  used  is  plain,  it  iust 
be  given  effect  by  tho  courts.  * ' 

> i tf.  * t. 


In  the  case  oi  Cunoias  v.  haneas  City 

fublio  -ervic  Jo.  . . . id  921  l.c.  925, 

the  court  said  an  follows: 

" ; * + The  primary  rule  of 

construction  of  statutes  is  to  as- 
certain the  lawmakers*  Intent,  from 
the  words  used  if  possible;  and  to 
put  upon  the  languor e of  the  Legis- 
lature, honestly  and  faithfully, 
its  plain  and  rational  leaning  and 
to  pronote  its  object,  and  ’the 
manifest  purpose  of  the  statute, 
considered  historically’ , Is  oro- 
r'erly  -iven  consideration,  dee 
Crier  and  ••eysrlr-  Cases;  2 Levis , 
Lutherland  on  tat.  . .) 

section  ; Sndlich.  on  Interpreta- 
tion of  L-tatutes,  section  :29:  and 
tatutes  (5th  -d.  ) 425. 

¥ >i  * J*c  # * rt 


COiTCLUSlCN 


Hon,  >«altcr  -ggers  -o- 


April  18,  1942 


jr'erry  County  ir  a county  o**  under 
si*  hundred  thousand  (300,000)  inhabitants. 

It  is,  therefore,  f conclusion  of  this  of- 
fice that  if*  on  administrator  has  complied 
v/lth  all  tie  ether  provisions  of  section  229, 
supra,  e:  takes  ii  it  Ion  ?.s  set  out 

in  your  request,  the  last  insertion  being 
four  (4)  duj'3  before  the  ter  opened,  that 
is  sufficient  notice  as  required  in  section 
229,  su  ra. 


.esoectfully  submitted, 


. . 

rcletar.t  ttorney-General 


\ ? 

Attorney-General 


G . :Fb  • 


ELECTIONS: 

ABSENTEE  BALLOTS, APPLICATION  FOR: 


Officers  authorized  to 
administer  affidavit  for 
absentee  ballot. 


June  17,  1942 


Ur.  A.  G.  Eberie,  Secretary 
Board  of  Election  Coirani38 loners 
For  the  City  of  St.  Louis 
208  South  Twelfth  Doulevard 
3t.  i.ouis,  Missouri 


Joar  Sir: 


FILE. 

^0  / 
/ { / 


This  department  is  in  receipt  of  your  request 
for  an  official  opinion  upon  the  following  question: 


"*  i * if  the  affidavit  called  for 
either  by  Section  11518  or  Section 
11521  R.  S.  Mo.  1939,  is  administered 
by  a military  or  naval  officer  as 
specified  in  Section  1948,  will  it  be 
necessary  to  have  the  affidavit  accom- 
panied by  a certificate  showing  the 
authority  of  such  military  or  naval 
officer,  administering  the  oath,  to 
take  affidavits.  * ■»  * * * * * * * *n 


Section  3411,  ft.  S.  Mo.  1939,  provides  in  part  as 
follows : 


- f * The  certificates  of  the 
officers  referred  to  in  sections  1948 
and  3410  of  their  rank  shall  be  prima 
facie  evidence  thereof." 


r.  A.  G.  liberie 


-2' 


1942 


Under  the  section  quoted  above,  we  believe  that  no 
certificate  of  authority  ia  required  but  a certification 
of  the  officers  that  they  hold  a certain  rank  nust  be 
taken  as  pri.ia  facie  evidence  of  such  rani;. 


Respectfully  sobnitted. 


ARTHUR  0 ' UL2FE 

Assistant  Attorney-General 


Ao'K:CP 


APPROVED: 


ftitf  kcKlTTKl  j! iT” 
Attorney- General 


PENAL  INSTITUTIONS:  Period  provided  by  3/4ths  law  runs  only 

while  convict  in  prison.  Where  power 
PAROLES:  reserved  parole  may  be  revoked  for  any 

reason  deemed  sufficient  by  Governor. 
Where  convict  deprived  of  3/4ths  bene- 
fits, and  paroled,  his  parole  may  be 
revoked,  and  convict  required  to  serve 
full  terms. 


June  24,  1942. 


r.  ;obert  . Ldeon 
Director  of  Probation  anu  _a*olo 
iJ.ss.juri  ^tcto  fenl  texitiary 
Jefferson  City,  Missouri 


FILED 


. . 


This  is  in  reply  to  your  re  tueat  for  our  opinion  by 
ont  letter  which  Is  in  the  follov.iny  terms: 


"The  ubove  named  subject  was  received 
at  the  Ui.jsouri  ^tate  Penitentiary 
iiarch  7,  1929,  to  se  ve  a tern  of  fif* 
teen  years  havin  pled  guilty  to  the 
charge  of  Robbery  1st  in  the  circuit 

!?t  Of  Uu  ... 


"un  ..ept«uber  21,  1‘JoC,  the  subject 
nped  fro  «st,  - _•  . 

from  nedH^^Gal- 

October  ID,  l9bc*  -^ue  totothis  canape, 
w loll  is  a violation  of  prison  rxilos,  the 
subject's  tiao  was  flattened  so  that  had 
he  remained  in  prison  hfcs 'full  sentenoe 
without  tho  benefit  of  throe-foutns  lav,, 
would  have  expired  necenber  27,  1S46« 


"un  February  25,  1941,  the  subject  was 
paroled  by  Governor  Lloyd  C.  Stark* 


"The  subject  violated  Ilia  parole  by  virtue 
of  tile  fact  th.  t he  committed  an  offonso 
in  California  and  he  is  now  serving  from 
one  to  ten  years  in  Folsom  Prison  for  Grand 
Larceny.  By  reason  of  this  new  felony 


I'r,  Robert  C,  odson 
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1942 


June  24, 


conviction  the  subject's  parole  «rus 
revoked  by  Governor  Forrest  C,  i-*>nnell 
on  April  13,  1942, 

"Row  the  question  has  been  raised  and 
we  would  appreciate  your  opinion  as  to 
whether  the  three-fourths  law  became 
operative  when  the  subject  was  granted 
a parole.  In  other  words,  whether  the 
subject  was  restored  to  a status  of 
good  behavior.  In  view  of  the  above 
facts  we  would  appreciate  further  know- 
ing whether  the  hoard  had  the  power 
or  right  to  reco  mend  the  revocation  of 
the  subject's  parole  and  whether  the 
Governor  had  the  right  to  revoke  the 
subject's  purole  and  whether  we  can  again 
take  the  subject  into  custody  and  cause 
him  to  serve  the  remaining  portion  of 
iiis  sentenco  as  a parole  violator," 


Ii  a subsequent  conversation  you  informed  us  that 
the  o*.  uiun  in  California  for  another  offense  there, 
was  on  -r-  ; ~6,  1942, 

Pron  your  l*»tt-<  and  our  conversation,  we  understand 
the  first  question  is,  as  the  revocation  of  parole  valid? 
Our  ultimate  answer  is  J i affirmative^ 

Rogers  was  sentences  uo  L .prieonment  in  the  penitentiary 
for  a tern  of  fifteen  (15)  ye*_  . «.ssumi  good  behavior, 
he  could  be  held  to  serve  three-fourths  tat  period, 

under  Section  9086,  R,  , i l^sourl*  1059,  wiiich  in  part  pro- 
vides : 


"Any  convict  who  is  now  or  nay  here- 
after bo  confined  in  the  penitentiary, 
and  who  shall  3orve  t lore e -fourths  of 
tiie  tine  for  wiiich  he  or  she  may  have 
been  sentenced,  in  an  orderly  and 
peaceable  manner,  without  having  any 


r,  Robert  C . Rd3on 
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infraction  of  the  rules  of  the  prison 
or  laws  of  the  sane  recorded  against 
such  convict,  shall  be  discharged  in 
the  same  manner  hs  If  said  convict  had 
served  the  fall  tine  for  which  sentenced, 
and  in  3uch  case  no  pardon  fra.  the 
governor  shall  be  required;  * a « 


Three-fourths  of  fifteen  (15)  years  is  eleven  years 
and  three  months*  After  Rogers  had  served  in  the  penitentiary 
for  six  years,  six  months  and  fourteen  day3,  and  on  Septem- 
ber 21,  1935,  'fto  escaped  from  a prison  farm.  At  th. t time 
he  still  owed  ^ three-fourths  of  his  sentence,  a balance  of 
four  years,  eight  months  and  si  teen  days*  Thereafter,  he 
was  recaptured  and  returned  to  the  penitentiary  on  October  19, 
1938?  Thereafter,  he  remained  in  the  penitentiary  for  two 
years,  four  months  and  six  days,  until  February  25,  1941, 
when  he  was  paroled*  At  that  time  he  still  owed  on  three- 
fourths  of  his  sentence,  a balance  of  two  yoars,  four  maths 
ana  ten  days* 

Tb#  three-fourths  period  runs  only  while  a convict  is 
in  t ho  y*  The  statute  establishing  the  three- 

four  the  rule,  ^octlon  908G,  supra,  applies  only  to  a convict, 
"vj*io  shall  serve  thro  e-fourths  of  the  time  for  which  he  or 
she  may  have  been  aa*itcncod  * *"  Bits  statute  was  con- 
strued in  ux.  par  ',  122  ...  (2d)  388,  1.  c.  089  , 890, 

343  iio.  5o  a,  an!  it  Was  hold  th_.t  the  benefits  and  burdens 
provided  by  thia  statute,  attach  only  "while  undergoing 
punishment”  in  the  p~ni  ^entiary*  This  State  adheres  to, 

"the  majority  rule  that  parole  suspends  the  run  J.ng  of  the 
sentence  # v-  39  inerican  Jurisprudence,  p,  578,  section 

94*  It  follows  that  the  extent  of  the  tom  of'  a parole  Is 
governed  solely  by  the  parol® -itself . As  fur  as  the  time 
element  is  concerned,  the  revocation'  is  valid. 

The  parole  provided  that  its  term  should  extend  "up  to 
August  25,  1945."  That  is  a proper  condition,  under  Article 
V,  Section  0 of  the  Constitution  of  Missouri,  wliich  authorises 
the  Governor  to  act  in  this  connection,  and  in  part  provides 
that,  "The  Governor  shall  have  power  to  grant  ...  commuta- 
tions and  pardons,  after  conviction  ...  upon  such  condition 


Mr,  Robert  0,  Ldson 
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and  with  such  restrictions  and  limitations  as  he  may  think 
proper  «• 

That  power  to  pardon  includes  the  power  to  issue  a 
conditional  pardon  (46  C.  J.,  page  1102,  Section  5),  or 
a parole  which  is  the  same  thing.  It  was  so  ruled  in 
State  v,  ..sher,  (Mo,  Sup.)  246  S,  911,  1,  c,  915,  and 
the  following  definition  of  a parole  was  quoted  v/ith 
approval: 


**  *A  form  of  conditional  pardon,  by 
which  the  convict  i3  released  before 
the  expiration  of  Ills  tern,  to  re- 
main subject,  during  the  remainder 
thereof,  to  supervision  by  the  public 
authority  and  to  return  to  imprison- 
ment on  the  violation  of  the  condi- 
tion of  the  parole,’"  See  46  C,  J,, 
page  1185,  1104,  Section  6, 


,30 


, for  the  purposes  of  this  case,  conditional 


pardons  an  paroles  are  the  sane  as  documents  soueti  ics 
called  co  ydiotional  coi :nutations • A coxa&ututi on  of  sentence 
is  "the  substitution  of  a less  for  a greater  punishment 
by  authority  of  law,"  (Line  v,  Slug. (Ho,  uup,)  151  S, 

.<•  (2d)  585 j 46  0,  J,,  page  1182,  Section  4),  Ahat 
commutations  nay  be  conditional  under  said  Article  V, 
Section  8,  of  the  Const! tut io*-j of  i-issouri  was  pointed  out 
in  ax  parte  .trauss,  (Mo,  ..up.)  V ..  . , 2d  1 00  (l-4>,  520 

Mo  , 549  ; 46  e . J , , page  * 1191  , 1200  , ^section  54  • 


hen  Rogers  left  the  oenitent.. ,ry  under  the  parole, 
he  accepted  and  was  bound  b„  its  beans,  It  was  so  ruled 
in  .jX  Parte  Strauss,  7 3,  . • (2d)  1000,  1001,  520  i-io,  549, 
and  the  court  'said: 


"The  Governor  may  therefore  attach  to 
a commutation  granted  by  him  any  condi- 
tion he  chooses,  provided  it  is  not  il- 
legal., immoral,  or  impossible  of  fulfill- 


Mr*  Robert  C.  ^dson 
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ment.  Lx  parte  bounce,  307  I.to.  40, 

269  S.  W.  385.  * * * * * v * ft  *-  H 
A cormnutation’  ox  sentence  is  a 
natter  of  gr ace  or  favor.  It  is 
subject  to  rejection  or  acceptance 
by  the  convict.  He  has  an  unfetter- 
ed election  in  that  regard,  and  the 
executive  order  is  not  effective  or 
operative  until  it  has  been  accepted 
by  him.  If  he  prefers  to  serve  out 
the  sentence  originally  imposed  upon 
him  to  a suspension  of  it  under  the 
conditions  impose^,  he  has  the  clear 
right  to  do  so;  but,  if  he  elects  to 
accept  the  commutation  and  avails  him- 
self of  the  liberty  it  confers,  he 
must  do  so  upon  the  conditions  upon 
which  alone  it  i3  granted  to  him.  -X 
parte  Alvarez,  50  Fla.  24,  39  bo.  481, 
111  ^n,  St.  Rep.  102  7 Ann.  Cas.  88." 


Respecting  the  method  of  establishing  the  conditions 
of  a parole  (or  conditional  pardon),  the  Court,  in  -x  Parte 
Reno,  66  In.  266,  1.  c.  273,  27  Am.  Rep.  357,  ruled: 


While  the  Grover  nor  may  grant 
a pardon,  on  conditions,  such  condi- 
tions to  be  operative  should  appear  on 
the  face  of  the  paper.  * *■  v-  •>.: 


fo  the  same  effect  are  numerous  decisions  from  other 
states,  collected  in  an  annotation  at  60  A.  L.  R.  1423. 

Copies  of  the  Rogers  parole  and  revocation  were  attached 
to  your  letter  dated  June  22,  1942.  Pertinent  provisions 
of  the  parole  are: 


"Now,  therefore,  I,  Lloyd  C.  btark. 
Governor  of  the  State  of  Missouri,  by 
Virtue  of  Authority  in  me  vested  and 


LIr,  Robert  C,  Edson  (6)  ( June  24,  1942 


for  good  and  sufficient  reasons 
appearing  do,  for  the  purpose  of  the 
parole,  hereby  commute  the  sentence  of 
the  said  liouman  L.  Rogers,  to  a tern 
ending  the  25rd  day  of  August,  1945, 
without  benefit  of  the  three-fourths 
law,  *«■*****■*#***■**•**■ 
upon  the  express  conditions,  however, 
th  t the  said  Norman  L.  Rogers,  shall 
faithfully  demean  himself  as  a citizen 
of  the  State  of  Missouri  and  abide  by 
the  laws  thereof,*  * * * * * * * * * 

* * **  This  parole  is  issued  upon  the 
express  under standing  and  condition  that 
Charles  C*  Coxe,  Parole  officer  of  the 
State  of  California,  holds  hi  self 
personally  responsible  to  the  Governor 
for  Norman  L.  Rogers,  proper  employment, 
good  behavior,  and  compliance  with  the 
conditions  of  this  parole  up  to  August 
23,  1945,  ■ ♦ # * * * # * * * * #♦ 

"Failing  in  any  of  which,  or  upon  the  order  of 
the  dover  or  at  any  time  he  may  be  arrested 
and  returned  to  the  penitentiary  and  with- 
out a hearing  there  to  serve  out  the  re- 
mainder of  his  sentence." 


The  revocation  thereof  in  part  states: 


"REVOCATION  OF  OuEUlTlvAiRL  BAnOL  " 


"*  * * * * * * * * * * * * * * * * a 

"And,  whereas,  it  has  been  made  to  appear 
to  t he  under signed.  Governor  of  the  State 
of  Missouri,  that  the  said  Norman  Rogers 
has  violated  the  terms  and  conditions  of 
said  Conditional  Commutation  Parole  in  thi3, 
to-wit:  An  FBI  bulletin  reports  that  sub- 
ject is  now  serving  from  1 to  10  years  in 
Folsom  Prison  in  California  for  Grand  Larceny. 
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uue  to  the  above  conviction,  revoca- 
tion o ojoct’c  parole  1 3 , ^.n.'cd, 
and  has  not  obyod  the  lus  of  the 
dta^e  o_  i A. .soar!  or  conducted  him- 
seir  In  all  respects  as  a law-abiding 
Cxii^on  sinco  the  data  of  .ils  parole. 

, I HFQ  , in  consideration  of 
the  premises  and  by  virtue  of  authority 
in  me  vested,  I,  FORREST  C.  i>J  ,u  , 
Governor  of  the  State  of  i issouri,  do 
hereby  annul,  cancel  and  revoke  the 
conditional  commutation  ermted  tho 
sa.  d Roman  Rogers  upon  tho  3aid  25th 
day  of  . ebruary,  1941,  and  hereby  order 
and  direct  that  tho  ,ardon  or  jeputy 
Viarden  of  the  state  Penitentiary  arrest 
and  octal  n the  suiu  lionaan  Rogers  and  re- 
turn hin  to  the  otxte  Penitentiary  at 
Jefferson  city,  Mo.,  where  t arden 
shall  confine  in,i  until  he  shall  xiave 
servea  tiie  remainder  of  said  15  years’ 
sentence  which  has  not  been  served  in 
accordance  with  tho  torus  of  tiie  criminal 
Juc,;'.ent  upon  the  date  of  ni3  release  from 
said  penitentiary  on  said  conditional 
commutation  rarolo  issued  upon  said 
\ . , 1941,  aforesaid#" 


One  or  too  co— ditions  of  the  parole  was  th.u  Rogers, 
"Shall  faithfully  de:  .ecn  himself  as  a citizen  of  the  State 
of  Missouri  and  abide  by  tho  laws  thereof  c ■>.  " 'fhat 

specific  condition  did  not  reruire  Rogers  to  obey  the  laws 
of  California,  Therefore,  his  violation  of  the  laws  of  the 
State  of  Crlifornia  uoos  not  constitute  a violation  of  the 
aforesaid  specific  condition#  If  the  rc  a Lon  of  parole 
were  based  solely  upon  violation  of  said  specific  condition, 
the  revocation  ..ould  be  void. 


i.oreover,  under  the  terms  of  his  particular  parole,  tho 
Governor  had  no  right  to  make  a determination  whether  Rogers 
had  violated  a specific  condition,  because  no  such  right  was 


reserved  in  tiie  p role.  In  ue  ^ arte  3 trouts,  3upra,  the  court 
further  sal  , 1.  c#  10C1  of  7 .1#  71  (£<i) : 
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n*  *r  « A terse  yet  comprehensive 
statement  of  it  appears  In  Ruling 
Case  Law  as  follows: 

n ' ««««*,  and  in  the  absence  from 
the  pardon  itself  of  express  stipu- 
lations so  authorizing  the  Gover  or, 
he  has  no  aut  .ority  to  inquire  into 
or  pass  upon  the  question  of  a viola- 
tion of  the  condition  or  conditions 
of  such  pardon,  or  to  order  the  re- 
arrcst  of  the  convict,  or  to  3ubjoct 
him  to  the  execution  of  the  original 
sentence  imposed,  and  any  order  of  the 
Governor  undertaking  to  adjudge  a 
violation  of  the  conditions  of  his 
pardon  by  the  grantee  and  revoking 
such  pardon,  and  ordering  his  rwcosmlt- 
nent  in  execution  of  his  original  sen- 
tence i s a nullity,  * A condition 
in  a pardon  that  the  Governor  iaay 
summarily  determine  whether  the  con- 
ditions have  been  complied  with,  and 
if  lie  finds  that  they  have  not  may  re- 
voke the  pardon  and  order  the  rocon- 
fi  moment  of  the  offender,  is  binding 
upon  the  convict,  and  authorizes  his 
rearrest  and  co  . litment  upon  the  terms 
and  in  the  manner  imposed,  * * # # * 

* * < v 


within  the  above  quoted  principles,  while  the  reserva- 
tion of  a specific  condition  was  imperfectly  done,  the 
Governor  did  reserve  to  himself  a broad  general  condition 
and  authority,  which  makes  this  revocation  valid.  In  the 
last  quoted  paragraph  of  the  purole,  the  words,  "Falling  in 
any  of  which,"  refer  to  the  specific  conditions.  Immediately 
following  is  tiie  reservation  of  the  broad1  general  power: 


"*  * -k*  or  upon  the  order  of  the  Gover- 
nor at  any  time  he  may  be  arrested  and 
returned  to  the  penitentiary  and  without 
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a hearing  there  to  serve  out  the 
remainder  of  his  sentence," 


That  portion  of  the  p role  made  no  specific  restric- 
tion as  to  tilt  rouson  for  v,  lich  the  Governor  could  order 
the  return  of  ..o  ;cr3,  therefore,  it  neans  that  the  Gover- 
nor may  revoke  it  for  any  reason  satisfactory  to  hij.*, 

There  Is  nothing  wliich  would  require  even  that  he  stote 
a reason.  -.o:  par  be  supra,  and  other  Itissouri 

caso3  thore  cited,  ruled  . u.t  t ie  convict  is  ">ouncl  by  tlie 
conditions  of  &he  parole,  flic  validity  of  this  particular 
broad  condition  has  not  been  adjudicated  in  issouri,  but 
is  recognized  as  valid  In  other  jurisdictions  without  ex- 
ception, us  shown  by  numerous  deci  . 64  A, 

L.  3.  1473,  14G3,  1484. 

In  State  ex  rel,  Davis  v.  . tor,  100  ' . . 510,  1.  c, 

512,  124  . ..  r 7.  , 104  is;.  St.  :^ep.  351,  the  court  said: 


"x-ut  the  order  of  suspension  in  the 
case  before  us  contained  the  express 
condition  that  It  might  be  revoked  at 

>f  the  executive,  and 
should  remain  n force  only  during  liis 
pleas  ire;  it  is  plain,  therefore, 
from  its  v«-ry  terms,  that  no  determina- 
tion of  any  fact  was  essential  to  the 
authority  of  the  Governor  to  terminate 
tiie  suspension  and  cause  the  prisoner 

burned  to  th.  it  ry,  It 
cannot  be  contended  therefore,  th ..t  any 
judicial  proceeding  was  noce  sary," 
(Italics  ours.)  xiiut  "suspension"  was 
the  equivalent  of  a parole  under  the 
Iowa  statute,  fhc  revocation  .ot 

quoted  but,  the  court  said  that  it  speci- 
fied that  it  re  voiced  tho  parole  "for  good 
and  sufficient  reasons  apte  arlng  to  hin 
(the  lever  or)," 
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imd,  in  ,jc  Parte  Butler,  (1928)  269  Pac.  706  , 707, 

40  okl.  Or.  4 1 4,  the  c'rir.iinal  Court  of  Appeals  of  Oklahoma 
said: 


"The  parole  granted  petitioner  was  an 
act  of  grace  or  favor  upon  the  part 
of  the  state  by  its  chief  executive# 
Petitioner  was  free  to  accept  the  parole 
with  its  conditions,  or  reject  it  and 
serve  his  sentence#  e chose  the  former, 
and  stipulated  that,  for  a violation  of 
the  conditions,  or  for  any  otlior  rcapon 
deemed  sufficient  tKe  parole  rifght  be 
summarily  revoked  by  the  'governor,  and 
petitioner  should  be  remanded  to  the 
penitentiary  to  serve  out  the  sentence. 

U.  on  its  revocation,  the  legal  status 
of  the  petitioner  should  be  regarded 
the  same  as  it  was  before  the  p.role 
was  granted  and  accepted#"  (Italics 
ours).  This  is  in  accord  with  earlier 
Oklahoma  cases  which  forcibly  state  the 
rule,  54  A#  L#  R#,  supra. 


In  +utparto  Frazier,  (1922),  239  S,  W.  972,  91  Tex. 

Crira.  Rep.  47 6,  the  conditional  pardon  stated  in  part  that 
".  . .if  the  said  L.  Frazier  is  guilty  of  any  misconduct 
or  violation  of  the  laws  of  this  state,  or  there  arises  any 
other  good  and  sufficient  rwason  in  the  opinion  of  the 
Governor,  Justifying  him  in  doing  so,  this  pardon  is  subject 
to  bo  revoked  at  the  Governor’s  discretion,  a a #•"  The 
Governor's  revocation  stated  it  had  been  made  known  to  the 
Governor  that  Frazier  had  "been  guilty  of  conduct  unbecoming 
a good  citizen,  $ * The  court  said  at  1.  c.  973  of  239  S.  W.r 


"Of  what  use  or  avail  would  a court  hear- 
ing or  judgment  be,  when  it  is  agreed 
upon  and  written  into  the  document  as 
decisive  that  whatever  in  the  Governor (a 
opinion  justifies  him  shall  be  ground  for 
revocation.  ««-«««  In  our  opinion  the 
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conditions  imposed  by  the  pardon 
granted  appellant  were  neither  il- 
legal nor  immoral,  and  by  acceptance 
of  same  he  bound  himself  to  submit  to 
a revocation  when  made  by  the  Gover- 
nor for  any  causes  which,  in  the 
opinion  of  the  latter,  justified  3uch 
action,  Such  revocation  could  not  and 
did  . ot  .deny  to  appellant  his  right  to 
a writ  of  habeas  corpus,  but  when  brought 
before  the  courts  in  obedience  thereto 
he  has  no  right  — and  we  no  pov;er  — 
to  go  beyond  the  terms  agreed  upon  by 
him  in  his  acceptance,  and  by  the  Gover- 
nor in  'lie  grant,  of  such  pardon•,, 


In  our  opinion,  the  fact  that  Rogers  was  convicted 
of  a felony  in  another  state  is  adequate  ground  (though 
no  ground  need  be  stated)  for  the  revocation  under  thB 
reservation  by  the  Governor  of  the  power  to  revoke,  "upon 
the  order  of  the  Governor  at  any  time  . , , without  a 
hearing," 

Inasmuch  as  the  revocation  could  lawfully  be  made, 
the  Board  of  Probation  and  Parole  could  lawfully  reco;jiend 
such  action.  Section  9160,  R,  3.  !.i3SOuri,  1939,  In  part, 
provi des : 


"The  Board  of  Probation  and  Parole 
shall  have  authority  and  it  shall  be  its 
duty  to  ****<**•********* 
to  make  recommendations  to  the  Governor 
relative  to  paroles,  commutations  of 
sentence,  and  pardons;  « a ■»." 


The  next  question  is,  Liay  Rogers  be  held  to  serve 
the  full  period  of  his  fifteen-year  sentence? 

The  above  mentioned  tlxroe-fourths  rule  of  Section  9086, 
applies  to  any  convict  who: 
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"it  * * shall  serve  three-fourths  of 
the  tine  for  which,  he  or  she  may  have 
been  sentenced,  in  an  orderly  and 
peaceable  nanner,  ?;lthout  having  any 
infraction  of  the  rules  of  the  prison 
or  laws  of  the  sane  recorded  against 
such  convict,  * * 


Your  letter  states  that  Rogers  escaped  from  a prison 
farm,  on  September  21,  1955.  ihe  record  clerk  of  the  peni- 
tentiary has  informed  us  that  t.iis  fact  was  recorded  at 
the  time  in  a led  :er  called  the  ”1, scape  Book."  Your  letter 
further  states  that  the  time  of  Rogers  Ivas  flattened,”  ' 
meaning  that  the  records  were  made  to  show  he  was  being  held 
to  serve  the  full  period  of  his  sentence,  without  benefit  of 
the  three-fourths  law.  file  decision  to  hold  a convict  for 
the  full  period  of  Ms  sentence  is  properly  made  in  practice 
by  the  harden,  with  the  approval  of  the  commission  of  the 
.uepartment  of  Penal  Institutions,  who  are  authorized  by 
statute  to  administer  the  affairB  of  the  penitentiary.  In 
lht  parte  Rody,  1 S . • (2d)  657,  1.  c.  650,  it  was  held: 


"#  «r  * # & As  stated  in  the  uarney 
case,  the  conditions  of  the  three- 
fourths  rule  enacted  by  Sec.  9086, 
supra,  must  be  read  into  every  judg- 
ment of  conviction.  fhey  offer  a 
regard  in  the  form  of  diminished  in- 
carceration to  «.very  convict  for 
obedience  to  the  rules  of  the  prison 
and  laws  of  the  same. 


"But  the  enforcement  of  these  rules  and 
laws,  so  far  as  they  affect  the  reward, 
is  administrative,  not  judicial,  oec. 
9086,  Itself,  requires  breaches  thereof 
to  be  recorded  on  the  prison  records. 

Sec.  8935,  supra,  rc  ulres  the  Commis- 
sion of  the  Department  of  Penal  Institu- 
tions to  make  and  enforce  such  by-laws 
rules  and  regulations  as  they  deem  neces- 
sary. And  Sec.  9041,  supra,  inquires 
the  Warden  of  the  Penitentiary  to  see 
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that  they  are  enforced.  It  is,  of 
course,  the  duty  of  these  officers 
to  see  that  the  statute  lav/s  govern- 
ing the  some  subject  matter  — the 
highest  form  of  regulation  except  the 
Constitution  — are  enforced,  **nd  it 
makes  no  difference  that  a breach  of 
the  law  or  regulation  may  also  con- 
stitute a x’elony  or  misdemeanor, 
separately  punishable  as  such," 


When  Rogers  Bscaped,  his  conduct  was  certainly  not 
"orderly  ai  d peaceable,"  therefore,  his  right  to  the  bene- 
fit of  the  thre e-fourths  rule  was  forfeited. 

Moreover,  the  escape  was  an  "infraction  of  • . • the 
laws  of,"  the  prison,  and,  therefore,  the  three-fourths 
rule  is  not  applicable.  It  was  so  ruled  by  the  Supreme  Court, 
in  the  recent  case  of  Lx  parte  Rody.  152  3.  IV,  (2d)  657, 

1.  c.  65Q  — 661: 


"The  petitioner  is  confined  in  the  sta-c 
penitentiary  and  contends  that  under  Sec, 
9086,  R,  S,  1939,  sec.  8442,  Mo,  Stat. 

Ann.  p.  6214,  enacting  the  so-called 
’ three-fourths  rule’,  he  is  entitled  to 
discharge.  «•***«*«*'«*•«« 

"In  his  brief  the  harden  of  the  peni- 
tentiary, represented  by  the  learned 
assistant  Attorney  General,  concedes  ar- 
guendo that  petitioner’s  escape  from  the 
sawmill  camp  violated  no  rule  of  the 
institution,  but  contends  tKat  it  did 
violate  a lav/  of  the  same,  within  the  mean- 
ing of  those  words  in  the  statute,  the  law 
being  Sec.  4307,  R.  S,  1939,  sec,-  3913, 

Mo.  St  at.  jinn.  p.  2751,  which  provides 
that  ’If  any  person  confined  in  the  peni- 
tentiary for  any  terra  less  than  life 
3hall  escape  from  such  prison,  or,  being 
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out  under  guard,  shall  escape  from  the 
custody  of  the  officers,  he  shall  be 
liable  to  the  punishment  imposed  for 
breaking  prison#  • ********** 
State  v.  Betterton,  317  Mo.  307,  292 
W#  545,  and  Lx  parte  Carney,  343  Mo. 
,.56,  122  S.  ...  2d  088. 

rt^e  are  unable  to  agr-..e  that  State  v. 
Betterton,  supra,  and  ^x  parte  Carney, 
upra,  support  petition  r*s  first  con- 
tention. On  the  contrary,  the  Better- 
ton  decision  is  against  him,  -die  con- 
cluding l_nes  of  the  opinion  held  Sec. 
4307  (then  Sec.  3161,  R.  S.  1919)  did 
apply  to  a prisoner  escaping  from  a 
prison  farm,  and  there  is  no  difference 
in  principle  between  escaping  from  a 
prison  farm  and  a prison  sawmill,  * *-  *■ 
******** 

n*  * « a * our  i/rit  *of  habeas  corpus  i3 
quashed  and  the  petiti  ner  remanded  to 
the  custody  of  the  'harden  and  the  v/o:unis- 
sion  of  the  Bepartmont  of  Penal  Institu- 
tions.” 


Y.hen  Rogers  received  a parole  from  the  Governor,  he 
was  paroled  from  the  service  of  a full  fifteen-year  fcentence. 
The  parole  states  the  condition  that  it  is,  ’’without  the 
benefit  of  the  three-fourths  law.”  That  is  one  of  the  con- 
ditions which  haiie  been  accppted  by  Rogers,  and  by  which  he 
is  b and.  However,  the  result  would  be  tho  same,  even  if 
the  parole  had  not  contained  that  provision.  Hone  of  the 
principles  governing  paroles,  heretofore  stated,  include  any 
rulo  by  watch  a parole  would  relieve  a convict  from  dis- 
ciplinary action  previously  taken  by  penal  authorities.  In 
our  opinion  Rogers  may  be  held  to  serve  the  full  period  of 
his  fif toon-year  sentence.  Y.tiether  th^t  will  be  done  rests 
in  the  discretion  of  the  Board  of  Probation  and  P role,  and 
the  Goveritor,  under  Article  V,  Section  8 of  the  Constitution 
of  Missouri,  and  Section  9160,  supra. 
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The  conviction  of  another  offense  while  on  parole  is 
no  lawful  "round  for  depriving  a convict  of  the  benefit  of 
the  three-fourths  law,  under  the  rule  of  Ex  parte  Carney, 
s .pra. 


CDrCLUSlClI 


Under  the  above  authorities,  it  is  our  opinion  that 
the  period  of  time  contemplated  by  the  three-fourths  rule 
established  by  Section  9086,  R*  0.  Missouri,  ISoQ,  runs  only 
while  the  convict  is  in  the  penitentiary,  and  the  extent 
of  the  term  of  a parole  is  governed  solely  by  the  terns  of 
the  parole.  The  Governor  may  lawfully  reserve  and  exercise 
the  power  to  revoke  a parolo,  for  any  reason  deemed  suffi- 
cient by  him,  without  a hearing. 

Ohere  a convict  lias  been  lawfully  deprived  of  the 
benefit  of  suid  three-fourths  law,  anu  thereafter  is  paroled, 
the  parole  may  be  revoked,  and  the  convict  may  be  required 
to  serve  the  full  period  of  Ills  sentence,  without  benefit  of  the 
three-fourths  law* 


Respectfully  submitted. 


ERNEST  KUBBELL 

Assistant  Attorney-General 


APPROVED: 


roy  mckTTtrIcZ 

At  torney-Gencr al 
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PARDONS  AND  PAROLES:  Parole  violated  during  its  term,  may  be 

revoked  after  end  of  such  term,  regard- 
less vmen  sentence  would  have  expired. 
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Mi*,  *tobcrt  C.  Eds  on 
Director 

Board  of  Probation  and  Parole 
State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  request  for  our  opinion 
by  your  letter  dated  July  1,  1S42,  which  is  in  the  follow- 
ing terms  r 


"The  above  named  subject  pled  guilty 
to  the  charge  of  larceny  of  an  auto- 
mobile in  the  Circuit  Court  of  Cape 
Girardeau  County  ana  was  assessed  a 
sentence  of  two  years.  He  was  received  in 
the  Missouri  State  penitentiary 
November  29,  1932,  on  October  7,  1933 
lion,  CJuy  D.  park  granted  tlie  subject  a 
conditional  con  notation  of  sentence  up 
to  August  5,  1934,  I a.  enclosing  a 
copy  of  the  original  order  of  Governor 
Park, 

"According  to  a statement  of  facts  dated 
’'ay  2G,  1924,  . P,  Dalton,  then  Prosecut- 

ing attorney  of  Cape  Girardeau  County, 
stated  th  t,  quote,  *on  Octob  r 23,  1933, 
shortly  after  the  above  named  aefendont  nud 
beon  released  from  your  institution  . . , , 

, , • , he  o<  le  to  Cape  ^irordouu  where  he 
met  with,  several  people.  The  group  promptly 
formed  a plan  to  steal  an  automobile  and 
hold  up  s me  places  and  get  some  easy 
money  ...,,"  This  is  sufficient  informa- 
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tion  I believe  _vr  you  to  understand 
th  t the  new  offense  was  corn  It  ted 
October  20,  . the  subject  p I 

guilty  to  the  charge  or  robbery  in  the 
Circuit  Court  of  Capo  Girardeau  County 
and  on  ilay  17,  1904,  was  assessed  a 
sentence  of  15  (fifteen)  yoara  in  the 
fenitenti&ry.  On  hay  29,  1934,  former 
"lovcmor  Guy  E.  harlc  revoked  the  sub- 
jects conditional  commutation  issued 
under  ^42002.  mar  records  now  show  that 
upon  ’uis  return  to  the  penitentiary  that 
he  v/a3  required  to  serve  the  remaining 
portion  of  his  sentence  up  to  three- 
fourths  of  his  time  before  he  began 
oerving  his  now  sentence. 

"Cince  tluree -fourths  of  the  subjects 
sentence  under  7;42002  had  expired  before 
the  actual  order  of  revocation  by  the 
Ciovernor  ‘xad  been  made  we  would  up. re- 
clame knowing  Aether  the  Clovornor  had 
the  power  to  revoke  the  subject’s  con- 
ditional co  8:>utation. 

"In  order  to  clarify  til©  situation  further 
nay  \x>  assume  the  hypothetical  situation 
that  in  the  C-overuor ’3  original  order  of 
confutation  the  conditions  of  commutation 
\.ere  to  be  enforced  until  arch  5,  1934, 
instead  of  August  5,  1934.  All  other  con- 
ditions being  trie  same  would  We  have  the 
authority  to  recommend  revocation  of  the 
subject’s  c -nditio’ial  commutation?  m 
other  words  does  the  Governor  have  the  au- 
thority upon  the  recommendation  of  the 
• board  to  revoke  tlie  conditional  release 
of  an  inmate  of  the  ienitentiary  after 
three -fourths  of  the  subject’s  sentence 
lias  expired  even  though  on  act  of  viola- 
tion was  cosritted  prior  to  tlie  expiration 
of  tliree-fourths  of  the  subject’s  sentence? 
Assuring  you  your  cooperation  will  be  great- 
ly appreciated,  I am," 
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Section  9086,  R.  S.  Missouri,  1939,  in  part, 
provides: 


"Any  convict  who  is  now  or  may  here- 
after be  confined  in  the  penitentiary, 
and  who  shall  serve  three-fourths  of 
the  time  for  which  he  or  she  may  have 
been  sentenced,  in  an  orderly  and 
peaceable  manner,  without  having  any 
infraction  of  the  rules  of  the  prison 
or  laws  of  the  sane  recorded  against 
such  convict,  shall  bo  discharged  in 
the  same  manner  as  if  said  convict  had 
served  the  full  tine  for  which  sentenced, 
and  in  such  case  no  pardon  from  the 
governor  shall  be  required;  and  in  all 
cases  of  first  conviction  of  felony  the 
vivil  disabilities  incurred  thereby  shall 
cease  at  the  end  of  two  years  from  such 
discharge  under  the  three -fourths  rule, 
and  such  convict  shall  thereupon  be  re- 
stored to  all  the  rights  of  citizenship: 
Provided,  that  he  or  she  shall  not  have 
been  indicted,  informed  agai  nst  by  the 
prosecuting  attorney  or  circuit  attorney 
or  convicted  of  any  other  crime,  during 
such  period,  and  shall  obtain  a certificate 
to  tlx:  t effect  from  the  commission,  whose 
duty  it  shall  be,  upon  proper  showing, 
to  issue  the  same  and  lceep  a record 
thereof." 


Your  first  question  is.  May  the  Governor  revoke  a 
parole  for  violation  of  its  conditions,  committed  during 
the  parole  term,  where  the  revocation  occurs  after  the  date 
when  three-fourths  of  the  sentence  would  have  expired, 
except  for  the  parole? 

The  parole  referred  to  in  your  letter  contained  the 
condition  that  the  convict  was  to  be  on  parole  and  subject 
to  the  terms  of  the  parole  up  to  August  5,  1934.  On  the 
ground  of  the  violation  of  the  conditions  of  the  parole 
during  its  term,  the  revoation  lawfully  could  be  made. 
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C.  ~dson 


regardless  of  when  the  sc;  "once  would  have  expired  had  the 
convict  regained  In  the  penitentiary*  This  v;as  the  effect 
of  our  opinion  addressed  to  you,  and  dated  June  24,  1942* 
Tie  general  rule  is  stated  in  these  terns,  in  39  American 
Jurisprudence,  pp*  566,  5GV,  Section  74: 


"*«■  a -k  In  accordance  with  these  principles, 
it  is  well  settled  that  where  a prisoner 
is  conditionally  pardoned,  upon  breach 
of  the  condition  the  tine  he  was  at 
liberty  under  the  pardon  is  not  to  be 
considered  as  tine  served  on  the  original 
sentence,  and  he  :ay  be  compelled  to 
serve  out  the  terra  which  re  u&ined  un- 
served at  the  time  the  pardon  wa3  granted 
and  accepted*  liy  b each  or  nonperforraanco 
of  the  conditions  the  pardon  becomes 
void,  and  the  status  of  the  prisoner 
is  tho  swus  as  it  was  before  tie  pardon 
was  graii bed;  or,  as  is  soraetii  os  3 aid, 
the  position  of  the  prisoner  on  a viola- 
tion of  the  conditions  of  his  pardon  is 
similar  to  that  of  an  escaped  convict* 

He  cannot  complain  of  the  interruption  of 
tho  execution  of  the  sentence  during  the 
ti  e he  enjoyed  hie  liberty,  for  it  wa3 
secured  by  him  by  liis  acceptance  of  the 
co  ditional  pardon* 

MA  condition  in  a pardon  th: t th»  convict 
shall  be  required  to  serve  out  the  unserved 
portion  of  tho  tor-  of  his  original  sentence 
if  lie  violates  the  terns  of  the  pardon  does 
not  terminate  with  the  expiration  of  the 
original  tern  of  sentence*  Accordingly,  tho 
rule  is  laid  dour,  by  many  courts  that  a con- 
vict who  hc,3  viol  ted  the  conditions  of  a 
pardon  nay  be  compelled  to  serve  out  the  un- 
oxpired  tern  of  his  original  sentence,  even 
though  the  broach  occurred  after  the  date  upon 
which  Ilia  sentence  as  fixed  by  the  court  which 
sentenced  him  would  have  expired*  *::*  * * *•" 
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46  Corpus  Juris,  pp.  1202,  1203,  states: 


"A  breach,  of  the  condition  of  a pardon 
avoids  and  annuls  it.  Execution  of 
the  original  sentence  may  then  be  en- 
forced. This  is  true,  although  the  term 
for  which  the  convict  was  sentenced  has 
expired  unless  the  application  of  a 
different  rule  is  required,  by  operation 
of  a statute,  or  by  the  pardon  itself, 
or  because  it  is  held  that  no  conditions 
can  be  attached  to  a pardon  that  are  to 
extend  after  the  expiration  of  the  term 
for  which  trie  prisoner  was  sentenced.” 


There  is  in  Missouri,  no  statute  or  rule  of  decision 
which  would  prevent  tiii3  action,  ±’he  parole  authorizes  it. 

The  same  volume,  at  p.  1209,  Section  79,  further 
stages: 


”In  a number  of  Jurisdictions  a parole 
may  be  revoked  at  any  tine,  even  after 
the  expiration  of  the  time  for  which  the 
prisoner  was  sentenced,  the  time  during 
which  the  prisoner  is  out  on  parole  not 
being  regarded  as  imprisonment.  Under 
some  statutes  a parole  which  has  not 
previously  been  discharged  may  be  termi- 
nated after  the  expiration  of  the  time 
for  which  the  prisoner  has  been  sentenced, 
for  so  long  a period  as  the  parole  is 
operative  by  law,  or  where  the  parole  has 
been  violated  before  the  expiration  of 
the  time  for  which  the  prisoner  was  sen- 
tenced, it  may  be  revoked  after  the  ex- 
piration of  such  time  if  the  prisoner  has 
not  been  discharged  from  the  terms  of  the 
parole.  * a it  « * it  « # * 


Your  other  question  is.  May  the  Governor  revoke  a 
parole  for  violation  of  its  conditions,  committed  during 
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the  parole  term,  where  t revocation  occur??  after  the 
end  of  such  term? 

file  p role  in  the  instant  case,  and  all  forms  of 
parole  which  <ve  iiave  seen,  contain  the  reservation  that 
the  revocation  may  be  made,  "at  any  time."  Vh.nt  alone 
would  appear  to  authorize  the  revocation  in  the  circum- 
stances stated  by  your  question. 

It  is  to  be  considered  that  a violation  of  a parole 
during  its  term,  may  not  bo  discovered  until  after  expira- 
tion of  such  term.  Frequently,  even  when  the  violation 
has  been  discovered,  the  Governor  wisely  defers  revocation 
until  the  fact  o . the  violation  of  the  parole  (commission 
of  a crime)  has  been  finally  determined  by  a court  in  a 
criminal  prosecution.  ->uch  delay  13  favorable  to  the 
interests  of  the  convict,  because  acquittal  in  court  night 
prompt  the  Governor  to  withhold  his  revocation,  The  whole 
theory  of  executive  clemency  based  on  obedience  to  condi- 
tions of  good  conduct,  would  be  destro  ed  if  the  revoca- 
tion could  only  nle  during  the  term  of  the  parole,  'To 

rule  of  law,  and  nothing  in  the  parole  would  require  such 
an  illogical  result.  For  all  of  these  reasons  we  believe 
that  if  the  violation  occurs  during  the  term  of  the  parole, 
the  revocation  may  lav/fully  be  lade  after  the  end  of  such 
term. 

V/e  have  found  only  one  case  exactly  in  point.  In  rc 
Lddinger,  211  ' . 54,  55,  236  . Tich.  660,  where  the  court 

saids 


On  June  12,  1923,  he  was  placed 
on  parole  for  the  period  of  one  year. 

r *•  ■*  * « * a On  July  7,  1924,  after 
the  parole  period  had  expired,  the  Gover- 
nor signed  an  absolute  discharge,  and 
caused  it  to  be  forwarded  to  K.  S.  Gil- 
liams for-  delivery  to  , .dairy  er.  revioua 
to  tlxis  hddinger  had  violated  his  parole 
and  fled  to  California.  The  discharge 
was  returned  for  cancellation,  A war- 
rant was  issued,  a i v -a 
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v<  k .inasmuch  aa  there  was  no 
dellvory,  t^e  Governor  had  the  power 
to  revoke  the  discharge  and  cause  the 
prisoner,  who  had  violated  lis  parole, 
to  be  apprehended  and  returned  to 
prison  to  serve  the  balance  of  his 
sentence* 

"She  contention  that  the  risoncr  can- 
not be  required  to  serve  the  balance  of 
his  sentence  because  no  proceedings  were 
taken  to  return  tin  to  pri3.n  boforo  the 
parole  period  had  orcplred  is  so  wholly 
without  merit  that  it  rc  ..liras  no  dis- 
cussion.’1 


In  view  of  the  above  aut.ioritios,  it  is  our  opinion 
that  where  a p.role  having  a definite  term,  is  violated 
during  such  ter  , it  nay  be  revoked  after  the  end  of  the 
term,  regardless  of  when  the  sentence  would  have  expired 
had  the  convict  : the  penitentiary* 


teapectfully  submitted. 


xaaiiiST  lfUBbhLL 

Assistant  Attorney-General 


Approved: 

(Acting)  attorney  -C-eneral 


Ul/rv 


BINDWEED: 


Section  14264  Laws  of  Missouri  1941  survey 
is  so  indefinite  that  it  is  unenforceable. 


June  2,  1942 


Honorable  Sam  T.  Evans 
Prosecuting  Attorney 
Gallatin,  Missouri 


Dear  Sir: 

Your  request  for  an  opinion  has  been  referred  to  me* 
This  request  is  as  follows! 


nI  should  like  to  have  your  opinion  con- 
cerning Section  14264,  Laws  of  Missouri, 
1941,  at  Page  302,  concerning  bindweeds, 

‘'The  facts  are  these:  Farm  having  bind- 
weeds upon  it  Is  situated  In  Daviess  County, 
Missouri!  owner  of  farm  resides  in  Texas; 
owner* s agent  who  rents  farm  and  collects 
rents  resides  in  adjoining  county;  tenaxit 
of  owner  is  in  possession  and  control  of 
the  farm,  * 

"(1)  Who  is  responsible  for eradicating 
and  controlling  the  bindweeds  on  above 
farm? 

"(2)  According  to  S©c*  14264,  is  the  owner 
subject  to  criminal  prosecution? 

“{3}  Is  the  agent  subject  to  criminal  pros- 
ecution? 

“(4)  Is  the  tenant  subject  to  criminal 
prosecution?’1 


Article  15  of  Chapter  102  R.  S.  Mo#,  1939,  referred  to 
“Canada  and  Scotch  thistles",  and  did  not  refer  to  "bindweed 


ft 
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Section  14260  H.  S,  Mo.,  19S9,  in  referring  to  the  aforesaid 
provides  as  follows; 


"It  shall  be  the  duty  of  every  owner, 
lessee  or  other  occupant  of  any  lands 
in  this  state,  and  of  every  r allroad, 
partnership,  lessee  or  other  corporation 
of  persons  owning  or  operating  any  rail* 
road  In  this  state,  within  the  limits 
of  the  right  of  way  of  such  r ailroad, 
and  on  all  grounds  owned  or  controlled 
by  such  company,  lessee  or  person,  to 
cut  or  cause  to  be  cut  down  all  Canada  or 
Scotch  thistles  standing,  being  or  grow- 
ing thereon,  or  on  the  road  or  highway  pass- 
ing through,  by  or  over  such  lands  or  right 
of  way  , so  often  in  each  aid  every  year 
as  m mil  be  sufficient  to  prevent  said 
thistles  from  going  to  seed;  and  if  any 
owner,  lessee  or  other  occupant  of  any 
lands,  or  any  railroad  company,  partnership, 
lessee  or  other  corporation  or  person 
owning  or  operating  any  railroads  in  tills 
state,  shall  knowingly  suffer  any  such 
Canada  or  Scotch  thistles  to  grow  thereon, 
and  the  seed  thereof  to  r Ipen,  so  as  to 
cause  or  endanger  the  spread  thereof,  such 
corporation,  owner,  lessee  or  other  per** 
son  shall  forfeit  and  pay  the  sum  of  ten 
dollars  for  every  such  offense;  and  such 
sum  forfeited  may  be  recovered  by  civil 
action.  In  the  name  of  t he  road  overseer 
or  other  person  having  charge  of  the  streets, 
roads  or  highways  In  the  district  or  place 
where  such  thistles  may  be  allowed  to  grow 
or  seed,  before  any  justice  of  the  peace 
of  the  county,  city,  town  or  township  in 
which  the  offense  Is  committed;  and  all  sums 
recovered  by  virtue  of  this  section  shall 
be  paid  to  the  use  of  the  county  school 
fund, " 
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It  is  apparent  that  the  intention  of  the  Legislature 
in  1939  was  to  eradicate  Canada  and  Scoteh  thistles  in 
order  to  benefit  agriculture  in  this  State.  In  1941,  the 
legislature  wi  suing  to  further  p rotect  farming  repealed  Sec- 
tion 14264  H.  S.  Mo.,  1939,  which  Is  the  last  section  In 
Article  15  Chapter  102,  whfch  section  has  reference  to  the 
neglect  of  road  overseers  in  their  duties  as  defined  in  Section 
14260  supra*  In  lieu  thereof  the  General  Assembly  in  1941, 
passed  Section  14264  and  Section  14264a,  referring  to  "bind- 
weed" whish  Sections  are  as  follows: 

Section  14264  Laws  of  Missouri,  1941:. 

"It  shall  be  the  duty  of  any  person  or 
persons,  association  o t persons,  cor- 
porations, partnerships,  the  state  high- 
way commission,  the  county  courts,  the 
township  boards,  school  boards,  drainage 
boards,  the  governing  bodies  of  Incor- 
porated cities, r ailroad  companies  and 
other  transportation  companies  or  their 
authorized  agents  and  those  supervising 
state-owned  lands  to  control  the  spread 
of  and  to  eradicate  by  methods  approved 
by  the  State  Department  of  Agriculture 
field  bindweed  (convolvulus  arvensis)  hereby 
designated  as  a noxious  and  dangerous  weed 
to  agriculture." 


Section  14264a  Laws  of  Missouri,  1941: 

"Any"  person  who  shall  violate  any  of  the 
provisions  of  this  article  shall  upon 
conviction  be  guilty  of  a misdemeanor." 


In  other  words,  this  Article  as  passed  in  1939,  had  ref- 
erence only  to  Canada  and  Scotch  thistles",  but  has  since  been 
amended  to  Include  "bindweed".  Section  14260,  supra,  referrrlng 
to  the  former  is  In  detail  and  is  very  plain.  However,  Section 
14264,  Laws  of  Missouri  1941,  above.  Is  general  and  vague  as  to 
the  provisions  contained  therein  and  if  standing  by  Itself  would 
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be  almost  impossible  to  enforce. 

The  supreme  court  in  State  ex  rel.  Dean  vs.  Danes  14  S,  W. 
(2d)  990,  held  that  in  construing  a statute,  the  entire  statute 
must  be  considered  in  order  that  no  section  or  part  of  a sec- 
tion in  such  statute  shall  fd.  1.  In  that  case  the  court  said, 
at  1 . c . 1002 : 


* ■&  Furthermore,  it  is  an  e leraentary 
and  cardinal  rule  of  construction  that 
effect  must  be  given,  if  possible,  to 
every  word,  clause,  sentence,  paragraph, 
and  section  of  a statute,  and  a statute 
should  be  so  construed  that  effect  may 
be  given  to  all  of  its  provisions,  so  that 
no  part,  or  s action,  will  be  inoperative, 
superfluous,  contradictory,  or  conflicting, 
and  so  that  one  section,  or  part,  will 
not  destroy  another.  2 utherland  on  Stat- 
utory Construction  {2d  Ed)  pp.  731,  732, 
Sec.  380." 


Also  the  court  said* 


"Moreover,  it  Is  presumed  that  the  Legis- 
lature intended  every  part  and  section 
of  such  a statute,  or  law,  to  have  effect 
and  to  be  operative,  and  did  not  intend 
any  part  or  section  of  such,  s tatute  to  be 
without  meaning  or  effect." 


See  also  Mo.  Digest,  Title  "Statutes"  Key  #206 

Therefore,  we  must  examine  Article  15,  Chapter  102  R. 

S.  Mo.,  1939,  as  amended  in  1941,  and  allof  its  provisions  in 
order  that  effect  be  given  to  all  of  such  article,  if  possible, 
and  so  that  no  part  of  it  shaL 1 be  "inoperative."  As  can  be 
seen,  Lection  14264  provides  that  it  shall  be  the  duty  of  prac- 
tically all  persons  to  eradicate  "bindweed".  The  statute  does 
not  specify  whe re  the  people  are  to  eradicate  such  noxious  weed, 
nor  does  it  say  how  it  is  to  be  done.  It  does  state  that  it  shall 


Hon.  Sam  T.  Evans  -5- 


June  2,  1942 


be  done  by  methods  approved  by  the  State  Board  of  Agriculture . 
However,  what  sue . methods. are  cannot  be  learned  by  reading 
the  statutes.  Furthermore,  we  are  unable  to  learn  of  the 
manner  In  which  t is  section  is  to  be  enforced  by  a study  of 
the  remaining  parts  and  section  of  Article  15,  Chapter  102. 

It  is  presumed  of  course,  that  the  Legislature  meant 
that  Lection.  14264  K.  S.  Llo. , 1939,  as  amended  by  the  Laws  of 
Missouri  1941,  should  be  in  force,  but  the  power  to  construe 
sections  of  the  statutes  by  other  sections  relating  thereto 
should  not  bo  abused.  Certainly  we  cannot  say  in  this  case  thefc 
a criminal  prosecution  could  be  based  on  this  statute.  In 
Diemer  v.  \ eiss,  122  5.  V,.  {2d}  922,  the  court  said; 


**vlhen  the  language  of  an  act  appears  on 
its  face  to  have  a meaning,  but  it  is 
impossible  to  give  it  any  precise  or 
Intelligible  application  in  the  circum- 
stances under  which  it  was  Intended  to  oper- 
ate, it  is  simply  void;  for  if  no  judic- 
ial certainty  can  be  settled  upon  as  to 
its  meaning,  courts  are  not  at  liberty  to 
supply  the  deficiency  or  make  the  statute 
certain.*-  *-  *• 


The  court  also  said  in  Ex  Parte  Taft  v.  Shaw,  284,  Mo,  531, 
l.c.  544  -545:  225  5,  W.  457,  l.c.  461: 

’’Statutes  and  ordinances  which  fix  crimes, 
or  quasi  crimes,  should  so  fix  them  that 
there  can  be  no  uncertainty.  They  should  be 
so  worded  that  one  could  read  them,  and 
know  whether  or  not  he  was  violating  law. 

They  should  not  be  so  worded  as  to  leave 
their  substantive  elements  to  the  caprices 
of  either  judge  or  jury.  In  other  -words 
the  law  should  be  complete  and  definite. 


In  St &fce  ex  inf.  Crow  vs.  Street  Hallway  Go.  146  Mo.  155, 
167,  168;  47  S.w.  959  1,6*  961,  the  court  said: 


l.c. 
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“It  Is  equally  true  that  a mere  collection 
of  words  can  not  constitute  a law;  other- 
wise the  di  ct  ion  ary  can  be  trsn  sforned 
into  a statute  by  the  proper  legislative 
formula*  An  act  of  the  legislature,  to 
be  enforcibl©  as  a law,  must  prescribe 
a rule  of  action,  and  such  rule  must  be 
intelligibly  expressed*0 


The  sections  in  question,  towit,  14264  and  14264a,  Laws  of 
Missouri  1941,  at  #302  attempt  to  provide  a certain  course  of 
action  with  reference  to  "bindweed0  and  fixes  a violation  of 
provisions  of  section  14264  supra,  as  a misdemeanor.  There  Is 
no  doubt  that  by  these  two  sections,  the  legislature  tried  to 
curtail  and  control  the  growth  of  "bindweed. 0 But  the  manner 
in  which  this  is  to  be  done  and  the  persons  who  are  to  do  it 
cannot  be  reasonably  deduced  from  the  statutes.  The  Department 
of  Agriculture  has  recommended  methods  which  will  probably  erad- 
icate “bindweed0  but  does  not  add  anything  to  the  provisions 
of  the  s tatute. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department,  that 
none  6f  the  parties  mentioned  in  your  request  would  be  subject 
to  a conviction  for  a misdemeanor. under  the  sections  In  ques- 
tion, since  Section  14264  Laws  of  Missouri,  1941,  Is  so  vague 
and  indefinite  that  it  is  unenforceable  * 

Respectfully  submitted 


JOHN  S.  PHILLIPS 
Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 
Attcrney  General 
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CRIMINAL  COSTS:  On  plea  of  guilty  to  a felony  and 

parole  after  sentence  State  is  liable 
for  costs. 


June  2,  1942 


Hon,  Sam  T«  Evans 
Prosecuting  Attorney 
Daviess  County 
Gallatin,  Missouri 


Dear  Sir: 


Vtfe  are  in  receipt  of  your  letter  of  May  28,  1942, 
in  which  you  request  an  official  opinion  as  follows: 

I 

"i 


"I  should  like  to  have  your  opinion 
on  the  following  matter: 


"Where  accused  pleads  guilty  to  bur- 
glary and  grand  larceny  and  Is  given 
a suspended  sentence  as  provided  by 
law  is  the  state  liable  to  pay  fee 
bill,,  which  Includes  State's  witnesses 
and  sheriff's  mileage? 

] 

"Thanking  you  for  this  favor,  I am.” 


Section  9156  R*  S,  Missouri,  1959,  reads  as  follows: 


"The  circuit  and  criminal  courts  of 
this  State,  the  court  of  criminal 
correction  of  the  City  of  St,  Louis, 
and  boards  of  parole  created  to  serve 
any  such  court  or  courts,  may  place 
on  probation  any  defendant  eligible 
for  Judicial  parole  under  Sections 
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4199  to  4211,  inclusive,  of 
Article  18,  chapter  30,  Revised 
Statutes  of  Missouri,  1939.  After 
a conviction,  or  a plea  of  guilty, 
the  courts  and  boards  of  parole 
named  in  this  Section  May  suspend 
the  imposition  or-  execution  of  sen- 
tence of  any  person  legally  eligible 
for  judicial  parole  under  said  Sec- 
tions 41S9  to  4211,  inclusive,  ana 
may  also  place  the  defendant  on  pro- 
bation. R 


This  section  was  enacted,  and  first  appears  in  the 
Laws  of  Missouri,  1939,  page  400. 

The  cost  statutes  applicable  to  your  request  are 
Sections  4221  ana  4222,  h.  3.  Missouri,  1929*  Section 
4221,  supra,  reads  as  follows : 


"in  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and 
in  all  cases  in  which  the  defendant 
shall  be  sentenced  to  imprisonment 
in  the  penitentiary,  and  in  eases 
where  3uch  person  is  convicted  of 
son  offense  punishable  solely  by 
imprisonment  in  the  penitentiary, 
and  is  sentenced  to  imprisonment 
in  the  county  jail,  workhouse  or 
reform  school  because  such  person 
r s unaer  the  age  of  eighteen  years, 
the  state  shall  pay  the  costs,  if 
the  defendant  shall  be  unable  to 
pay  them,  except  costs  incurred  on 
behalf  of  defendant.  And  in  all 
cases  of  felony,  when  the  jury  are 
not  permitted  to  separate,  it  shall 
be  the  duty  of  the  sheriff  in  charge 
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of  the  jury,  unless  otherwise  or- 
dered by  the  court,  to  supply  thera 
with  board  and  lodging  during  the 
time  they  are  required  by  the  court 
to  be  kept  together,  for  which  a 
reasonable  compensation  may  be  al- 
lowed, not  to  exceed  two  dollars  per 
day  for  each  juryman  and  the  officer 
in  charge}  and  the  same  shall  be 
taxed  as  other  costs  in  the  ease, 
and  the  state  shall  pay  such  costs, 
unless  in  the  event  of  conviction, 
the  same  can  be  made  out  of  the  de- 
fendant . ” 


Section  4222,  supra,  reads  as  follows* 


"When  the  defendant  is  sentenced 
to  imprisonment  in  the  county  jail, 
or  to  pay  a fine,  or  both,  and  is 
unable  to  pay  the  costs,  the  county 
in  which  the  indictment  was  found 
or  information  filed  shall  pay  the 
costs,  except  such  as  were  incurred 
on  the  part  of  the  defendant.* 


Under  Section  4221,  supra,  upon  the  conviction,  or 
plea  of  guilty,  the  State  i3  liable  for  the  costs,  and, 
under  Section  4222,  supra,  upon  conviction  or  plea  of 
guilty  the  county  is  liable  for  the  costs.  Section  4221, 
supra,  specifically  states* 


" * *■  #■  shall  be  sentenced  to 

imprisonment  in  the  penitentiary, 

« * -»  * . ” 


Section  4222,  supra,  specifically  states* 

it  sentenced  to  imprisonment  in  the 
county  jail,  or  to  pay  a fine,  or  both, 

*»  „*<.  it  It 
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Unless  the  defendant  is  sentenced  neither  the  State 
nor  the  county  is  liable  for  costs  until  sentence  Is  pro 
nounced.,  It  was  so  held  in  State  of  Missouri,  ex  rel., 
v.  Carpenter,  et  al,  51  Mo.  555,  1.  c.  556,  where  the 
court  said; 


"Tli©  statute  in  relation  to  criminal 
costs,  provides,  that  they  shall  he 
paid  by  the  State  in  all  capital  cases 
in  which  the  defendant  shall  be  con- 
victed, and  shall  be  unable  to  pay 
them;  and  in  all  cases  in  which  the 
defendant  shall  be  sentenced  to  im- 
prisonment in  the  penitentiary,  and 
shall  be  unable  to  pay  them.  And 
the  county  in  which  the  indictment  is 
found,,  shall  pay  the  costs  in  all  cases 
where  the  defendant  is  sentenced  to  im- 
prisonment in  the  county  jail,  and  to 
pay  a fine,  or  either  of  these  modes 
of  punishment,  and  is  unable  to  pay 
them.,  (1  W.  S..,  pp.,  348-9,  secs.,  1, 

2.,) 

"Before  the  State  can  be  made  liable 
to  pay  Costs  in  a criminal  prosecution, 
it  is  necessary  that  the  defendant  should 
be  convicted  of  a capital  offense,  or 
that  he  should  be  sentenced  to  imprison- 
ment in  the  penitentiary*  • neither  of 
these  occurrences  took  place  in  this 
case.  It  ia  true  the  jury  brought  in 
a verdict  in  favor  of  punishing  him  by 
imprisonment  in  the  penetentlary.  but 
the  court  passed  no  sentence  thereon; 
on  the  contrary,  it  set  the  same  aside. 
There  was  then  nothing  final,  either 
as  to  conviction  or  sentence. 

"The  operation  and  effect  was  the  same 
as  if  there  had  been  a mis- trial,  and 
no  liabilities  or  rights  were  determined 
thereby. 
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"But  when,  the  case  was  ultimately  and 
finally  disposed  of,  the  result  was  a 
conviction  and  sentence  to  pay  a fine, 
and  'be  imprisoned  in  the  county  jail. 
Hois  was  the  sentence  that . established 
the  character  of  tlie  offense,  and  made 
the  costs  a charge  a.  ainst  the  county, 

"Although  the  indictment  was  for  a capi- 
tal erime,  and  under  it  the  prisoner 
might  also  have  "been  convicted  of  a 
felony,  punishable  by  imprisonment  in 
the  penitentiary,  yet  it  is  also  true, 
that  it  was  competent  to  find  hire  guil- 
ty of  a less  degree  or  grade  of  crime, 
by  which  the  punishment  would  be  reduced 
to  imprisonment  in  the  county  jail,  or 
by  such  imprisonment  coupled  with  a 
fine.  It  is  the  conviction  and  sentence 
in  such  case  which  establishes  the  grade 
of  the  offense,  for  the  purpose  of  fix- 
ing the  liability  for  costs,  and  not  the 
allegations  contained  in  the  indictment. 
This  is  the  only  question  we  are  called 
upon  to  review, 


Although  the  opinion  in  the  above  c ase  was  handed 
down  in  the  February  Term,  1373,  it  is  the  last  and  latest 
opinion  on  this  subject, 

A judgment,  that  is  a verdict  or  plea  of  guilty.  Is 
not  final  until  sentence  is  pronounced.  It  was  so  held 
in  the  case  of  Ex  parte  Hartley,  49  S.  W,  (2d)  119,  1.  c. 
120,  where  the  court  said! 


■*  In  State  v.  Watson,  96  Mo,  411, 
414,  415,  83,  U,  383,  end  in  State  v, 
Schierhoff,  103  Mo,  47,  50,  15  S.  W. 
151,  we  have  definitely  ruled  other- 
wise, on  the  theory  that  there  is  no 
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final  disposition  of  a cause  until 
there  is  a final  judgment,  and  a 
court  does  not  lose  jurisdiction 
of  a case  until  final  judgment  is 
entered,  though  such  be  not  done 
until  a subsequent  term.  This  is 
generally  recognized  in  criminal 
cases,  there  on  appeal  it  appears 
that  the  defendant  was  convicted 
but  not  sentenced,  the  appeal  is 
treated  as  premature,  and  the  cause 
remanded  to  the  trial  court,  with 
directions  to  pronounce  sentence 
and  enter  up  judgment  against  the 
defendant  on  the  verdict  of  the  jury 
returned  in  the  cause,  though  the 
conviction  was  had  at  a previous 
term,  dtdce  v.  Jeor ge,  207  Mo.  16, 

105  S.  b.  |598." 

f 

Also  in  the  case  of  State  v.  Seats,  21  S.  ¥,.  (2d) 
758,  the  court  held  that: 


"*  * “ No  sentence  was  pronounced 
nor  any  judgment  entered  by  the 
court.  The  appeal  was  premature* 
No  judgment  having  been  rendered, 
there  was  nothing  from  which  to 
appeal*-  * * * -«•  " 


Of  course*  if  sentence  is  pronounced  and  execution 
is  suspended,  as  set  out  in  Section  9156,  supra,  either 
the  State  or  county  would  be  liable  for' the  costs  in 
accordance  with  Section  4221  and  4222,  supra.  The  sus- 
pension of  execution  is  not  a part  of  the  case  proper 
so  as  to  effect  the  sentence.  It  was  so  held  in  the 
case  of  Lee  v*  511 van,  229  S,  W*  1045,  where  the  court 
said: 
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”By  section  12543,  K.  3,,  the  Governor 
is  authorized  to  grant  commutations, 
paroles,  and  pardons*  Certain  it  is 
that  while  the  petitioner  was  at  large 
under  a parole  granted  as  an  act  of 
executive  clemency,  he  was  still  under 
sentence  within  the  meaning  of  section 
2292,  and,  having  "been  charged,  tried, 
and  convicted  of  another  offense  while 
so  at  large,  ’the  sentence  of  such  con- 
vict shall  not  coiaicaence  to  run  until 
the  expiration  of  the  sentence  under 
which  he  is  held.'  In  other  words, 
the  sentences  are  cumulative.” 


Section  9156,  supra,  has  not  been  passed  upon  by 
the  Appellate  Courts  of  this  State,  but  the  Supreme  Court 
of  the  State  of  Kentucky  in  distinguishing  between  the 
”suspension  of  sentence”  and  ’‘suspension  of  execution” 
held  the  courts  have  an  inherent  power  for  many  reasons 
to  suspend  the  sentence,  and,  for  some  reasons,  to  sus- 
pend execution  of  judgment*  ’‘Suspension  of  sentence” 
contemplates  postponement  of  the  rendition  of  Judgment, 
while  “suspension  of  judgment”,  or  ” suspension  of  execu- 
tion of  judgment”  withholds  the  time  of  performance  by 
defendant  of  an  already  rendered  judgment.  ( Higgins  v. 
Caldwell,  3 5.  W.  1101,  1102,  223  Ky.  468.) 

Hie  court  can  withhold  sentence  of  the  term  in  which 
the  defendant  plead  guilty  or  was  convicted  by  jury.  It 
was  so  held  in  the  case  of  State  v.  Turpin , 61  S.  h*  (2d) 
945,  1.  c.  948,  where  the  court  said: 


w-»  * True  enough  it  Is  the  general 
rule  that  a court  is  powerless  to 
modify,  amend,  or  revise  judgment 
and  sentence  after  the  lapse  of  the 
terra  at  which  the  same  were  pronounced. 
16  €.  J.  sec.  3099,  p.  1315.  But  this 
is  on  the  theorv  that  with  reared-  to 

v — 

such  final  orders  the  court’s  juris- 
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diction  is  exhausted  with  the  expira- 
tion of  the  term.  In  the  instant  case, 
however,  by  the  entry  made  at  the  Aug- 
ust term,  the  court  expressly  continued 
the  cause,  thereby  retaining  jurisdic- 
tion of  it.  As  is  said  in  Aetna  Insurance 
Go,  v,  Hyde,  327  Mo.  115,  118,  34  3.  W. 
(£d)  85,  87s  ,nSo  far  as  the  correction 
or  amendment  of  the  judgment  orr  decree 
Itself  is  concerned,  at  least  in  matters 
of  substance,  the  power  ceases,  with  the 
end  of  the  term,  unless  otherwise  pro- 
vided by  statute.”  * * Of  ccfurse,  this 

general  rule  Is  subject  to  the  well-recog- 
nieed  qualif ication  that,  if  a court  has 
retained  and  continued  Its  jurisdiction 
In  a particular  cause  by  a reservation  or 
other  act,  through  a motion  or  other  pro- 
ceeding during  the  term.  Its  power  and 
control  over  its  final  judgment  or  decree 
survive (s)  the  end  of  the  term  at  which 
It  was  rendered  or  granted,*” 


GOA  Ohu  8I0K 


In  view  of  the  above  a uthorities,  it  is  the  opinion 
of  this  department  that  where  a defendant  pleads  guilty 
to  burglary  and  grand  larceny,  and  is  given  a suspended 
sentence,  neither  the  State  nor  the  county  is  liable  for 
the  fee  bill. 

It  is  further  the  opinion  of  this  department  that 
where  the  defendant  pleads  guilty  to  burglary  and  larceny 
and  is  sentenced  to  the  penitentiary,  and  Is  then  parolee 
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the  State  is  liable  ior  the  costs  which  includes  State’s 
witnesses  and  sheriff’s  mileage. 


Respectfully  submitted 


Vv . J . HJRKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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OFFICERS:  Trustee  of  county  hospital  subject  to  ouster 

criminal  prosecution,  and  civil  suit  for  illegal 
purchase  of  supplies. 


January  21,  1942 


Hon.  T.  A.  Fauoett 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


Dear  gir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion  under  date  of  January  19,  1942,  which  reuds  as  fol- 
lows : 


"I  am  writing  your  office  for  an  opinion, 
on  the  last  clause  in  Sec.  15195,  1939 
Revised  statutes,  which  reads  a3  follows: 

’No  Trustee  3hall  have  a personal 
pecuniary  interest,  either  directly 
or  indirectly,  in  the  purchase  of 
any  supplies  for  said  Hospital,  un- 
loss the  same  are  purchased  by  com- 
petitive bidding.* 

"Of  course,  this  law  applies  to  establish- 
ing and  maintaining  a County  Hospital.  V/e 
ha vo  one  here  in  this  County  and  it  seems 
that  ono  of  the  Trustees  of  the  Hospital 
has  furnished  considerable  supplies  to  this 
Hospital,  without  competitive  bidding. 

MI  don’t  think  that  there  would  be  any  ques- 
tion but  that  the  contract  would  be  void  to 
start  with,  but  if  it  was  performed  and  the 
goods  pain  for,  would  there  be  any  liability 
on  the  Trustees  part,  or  would  he  forfeit 
his  right  to  be  Trustee,  by  reason  of  having 
done  this? 

”1  have  my  own  ideas  about  this  situation 
but  would  like  to  have  an  opinion  from  your 
office." 
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That  part  of  Section  15195,  R.  3.  i'o.  1939,  which  you 
set  out  in  your  request  is  worded  in  a plain  and  unambiguous 
manner.  It  may  not  be  constimod  but  must  be  ^lven  eff  set  as 
written.  St.  Louis  Amusement  Go.  v.  3t.  Loui3  County,  147 

3*  W.  667. 

The  above  partial  section  is  mandatory  and  any  Con- 
tract for  the  purchase  of  supplies  for  a county  hospital 
entered  into  by  the  trustees  without  competitive  bidding  is 
absolutely  void. 

In  your  request  you  state  that  the  contracts  hate  been 
performed  and  the  goods  delivered  and  paid  for.  You  also 
state  that  one  of  the  trustees  has  furnished  considerable  sup- 
plies to  the  hospital.  The  general  rule  is  that  neither 
party  to  an  illegal  agreement  that  has  been  executed  oft  both 
3ides  will  be  aided  in  recovering  what  lias  been  parted  with 
under  the  agreement.  This  rule  is  sot  out  in  the  case  of 
Idel  v.  Hamilton-Brown  lioe  Co.,  121  3.  V«  (2d)  817,  par.  5-4, 
where  the  court  said: 


♦"Tlie  general  rule  is  that  neither  party 
to  an  (illegal)  agreement  that  has  been 
executed  on  both  sides  will  be  aided  in 
recovering  what  has  been  carted  with  under 
the  agreement.*  12  Am.  Jur. , Contracts, 

Sec.  215,  p.  724.  Numerous  oases  from  tho 
Supremo  Court  of  the  United  States  and  from 
many  states  are  cited  supporting  the  gen- 
eral rule  as  stated  in  American  Juris- 
prudence. Among  the  cases  cited  is  U liman 
et  al.  v.  Jt.  Louis  fair  :.ss»n,  167  . o.  273, 
66  S.  W.  949,  56  . . 606.  In  the  Ullman 

Case  the  court  quoted  v/ith  approval  from 
Skinner  v.  Henderson,  10  L'o.  205,  us  fol- 
lows (page  951):  *The  rule  in  respect  of 
money  paid  on  illegal  oontraots  appears  in 
general  to  bo  that  money  so  advanced  may  be 
recovered  in  an  action  for  money  had  and 
received  while  tho  contract  remains  ex- 
ecutory, because  a violation  of  the  law  is 
thereby  prevented;  but,  if  the  contract  bo 
executed,  it  cannot  be  recovered  back. * 

♦"In  an  executory,  illegal  and  immoral  con- 
tract the  law  allows  for  repentance,  and 
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money  paid  thereon  may  be  recovered 
bach;  but,  if  the  contract  upon  which 
the  money  is  paid  h.  s been  performed, 
then  the  law  will  not  aid  the  party  who 
lias  expended  money  thereon  to  get  it 
bach. * Burgess  v.  Uanohester  Inv.  Co., 

IaO.  App.,  186  3.  W.  1144,  loc.  oit. 

1145,  and  cases  there  cited." 

The  above  opinion  is  on  the  General  rule  between  pri- 
vate individuals,  but  there  are  exceptions  to  that  General 
rule  where  the  public  is  interested.  In  the  case  of  W^tmer 
v.  Nichols,  Q 3.  W.  (2d)  63,  par.  2-3,  the  court  said: 

"It  is  to  be  first  noted  that  the  ques- 
tion of  enforcing  the  contract  or  in  any 
way  giving  it  effect  is  not  involved. 

The  contract  has  been  completely  executed 
on  both  sides.  What  the  plaintiffs  seek 
is  a recovery  for  the  school  district  of 
the  moneys  paid  out  for  the  site.  In  so 
doing  they  recognize  that  under  equitable 
principles  the  district  Is  bound  to  re- 
store to  the  rightful  owners  the  posses- 
sion of  the  land  which  it  obtained  in  oon- 
sidex'ation  for  the  money.  3parks  v. 

Jasper  County,  213  Ko.  218,  112  o.  W.  265. 

The  general  rule  is  thut  where  the  parties 
to  an  illegal  contract  are  in  pari  delicto, 
and  the  contract  has  been  fully  executed 
on  both  sides,  neither  will  be  aided  in 
recovering  what  hus  been  paid  out  under 
the  contract.  The  rule  is  without  appli- 
cation, however,  in  cases  in  which  the 
public  interest  will  bo  better  promoted 
by  granting  than  by  denying  relief.  Win- 
chester lilectric  Light  Co.  v.  Veal,  145 
Ind.  506,  41  H.  X.  334,  44  H.  X.  353;  6 
R.  C.  L.  829,  sec.  220." 

Under  the  above  opinion,  even  though  the  parties  to  the 
illegal  contract  have  fully  executed  the  contract,  the  courts 
will  aid  one  of  the  parti os  where  the  public  is  intere$ted. 
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Accoruing  to  the  above  opinion  of  the  court, 
county  could  brine  & civil  action  against  the  trustee 
furnished  the  supplies  to  the  hospital  for  r.ioney  had 
received.  The  question  as  to  the  amount  of  the  recov^ 
would  depend  upon  the  facts  in  each  and  every  case. 
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You  also  inquire  as  to  the  question  of  the  forfeiture 
of  office  of  the  trustee.  There  is  no  question  but  tnat  the 
trustee  could  be  ousted  for  violation  of  his  duties  trus- 
tee of  the  hospital  in  furnishing  supplies  in  direct  viola- 
tion of  Section  15195,  ii.  3.  Llo.  1959.  It  v.as  so  held  in 
the  case  of  State  v.  Wymore,  119  3.  W.  (2n)  941,  1.  c[  944, 
where  the  court  said: 


•♦In  other  words,  undor  the  statute,  the 
offending  official  ’forfeits  by  the  act 
forbidden*  (State  ex  inf.  v.  Elli3,  325 
Mo.  154,  161,  2Q  S.  W.  2d  363,  366)  and 
is  subject  to  any  remedy  available  to 
the  people." 

The  trustee  who  furnished  the  supplies  to  the  hospital 
in  violation  of  the  clause  set  out  in  your  request,  and  the 
other  trustees,  if  members  of  a conspiracy,  can  bo  prose- 
cuted criminally.  The  main  section  under  vhich  a criminal 
prosecution  could  be  maintained  is  hectlon  4482,  H.  3,  I'.o. 
1939,  vdiioh  reads  as  follows: 

"Any  member  of  the  county  court,  common 
council  or  board  of  trustees,  or  officer 
or  agent  of  any  county,  city,  town,  vil- 
lage, school  township,  school  district, 
or  other  municipal  corporation,  who  shall, 
in  his  official  onpacity,  willfully  or 
corruptly  vote  for,  assent  to  or  report 
in  favor  of,  oz*  allow  or  certify  for  al- 
lowance, any  claim  or  demand,  or  any  pert 
thereof,  against  the  county,  city,  town, 
village,  school  township,  school  district 
or  other  municipal  coi’poration,  of  which 
he  is  such  officer  or  agent,  or  against 
the  county  court,  common  council  or  board 
of  trustees  of  which  ho  is  a member — such 
claim  or  demand,  or  part  thereof,  being 
for  or  on  account  of  any  contract  or  demand 
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or  service  not  authorized  or  mde  as 
provided  or  required  by  law — every  suoh 
person  so  of fen dine  shall,  on  conviction, 
be  punished  by  imprisonment  in  the  peni- 
tentiary not  more  titan  five  years,  or  by 
a fine  of  not  less  than  one  hundred  nor 
more  than  five  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  less 
than  two  nor  more  than  twelve  months,  or 
by  both  such  fine  and  imprisonment. " 

Other  criminal  sections  under  which  the  trustee  Who 
llle jolly  furnished  supplies  to  the  hospital  could  be  prose- 
cuted are  Sections  4339  and  4340,  B.  3.  ilo.  1939.  These  two 
sections  are  misdemeanors,  but  Section  4462,  supra,  is  a 
graded  felony. 

That  the  trustee  who  illegally  furnished  supplies  to 
the  hospital,  and  the  other  trustees,  if  guilty  of  conslpiraoy 
in  the  illegal  transaction,  could  be  removed  from  office  and 
could  be  subjected  to  criminal  prosecution  was  held  in  [the 
case  of  Bakersfield  Hews  v.  Oaark  County,  92  3.  W.  (2d)  603, 
par.  7-9,  where  the  court  said: 

"If  he  'be  guilty  of  any  willful  or 
fraudulent  violation  or  neglect  of  any 
official  duty'  (Mo.  3t.  Ann.  sec.  11202, 
p.  6143),  ho  may  be  removed  from  offioe 
by  the  method  provided  in  sections 
11202-11209,  R.  3.  1929  (Mo.  3t.  Ann. 
secs.  11202-112^9,  pp.  6143-6146).  Ho 
would  be  subject  to  criminal  prosecution 
under  sections  3945-3950  and  10187,  H.  S. 

1929  (Lio.  3t.  Ann.  sec3.  3945-3950,  10187, 
pp.  2761-2763,  3695)." 

The  procedure  for  the  ousting  of  a county  offiobr  under 
the  facts  stated  in  your  request  is  set  out  in  Section  12828, 
R.  3.  i!o.  1939,  which  reads  as  follows: 

"Any  person  elected  or  appointed  to  any 
county,  city,  town  or  township  office  in 
this  state,  except  3uch  officers  a3  may 
be  subject  to  removal  by  Impeachment,  who 
shall  fall  personally  to  devote  his  time 
to  the  performance  of  the  duties  of  such 
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office,  or  who  shall  be  guilty  of  any 
willful  or  fraudulent  violation  or  ne- 
glect of  eny  official  duty,  or  who  shall 
knowingly  or  willfully  fail  or  refuse  to 
do  or  perform  any  official  act  or  duty 
v.hich  by  lav/  it  Is  hi  a duty  to  do  or  per- 
form with  respect  to  the  execution  or 
enforcement  of  the  criminal  lawa  of  the 
3tute,  shall  thereby  forfeit  his  office, 
and  may  be  removed  therefrom  in  the  man- 
ner hereinafter  provide a." 


This  section  was  enacted  in  accordance  with  section  7, 
Article  XIV,  of  the  Constitution  of  the  State  of  ] issouri. 

As  to  who  shall  bring  an  ouster  proceeding  under  the 
facts  stated  in  your  request,  is  set  out  in  ^action  12629, 

R.  3.  ho.  1969. 


CONCLUSION 


Under  tne  above  authorities,  it  is  the  opinion  of  this 
department  that  a tmstee  who  uus  furnished  considerable  sup- 
plies to  tne  county  hospital  of  Callaway  County,  the  furnish- 
ing of  v.hich  was  not  open  to  competitive  biuding,  cun  b3  ousted 
from  office. 

It  is  further  the  opinion  of  this  department  that  a 
civil  suit  cun  be  brought  against  tiiis  trustee  for  money  had 
and  received  under  an  illegal  contract. 

It  is  further  the  opinion  of  this  department  that  the 
trustee,  under  the  fucts  set  out  in  your  request,  can  b£  prose- 
cuted criminally  under  Sections  4402,  4o39  and  4340,  R.  3.  Lio. 
1939. 

Respectfully  submitted 


. J-TROV  Co: 


..  . J. 

assistant  . attorney  General 


orrcTvTflri w 

(Acting)  Attorney  General 
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Prosecuting  /'ttor  ;ey 
filler  County 
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Vve  are  in  receipt  of  your  request  for  an  opinion, 
dated  February  7,  1942,  which  reada  as  follows: 


"On  September  18,  1941,  the  county  court 
of  this  county  entered  into  a 'lease 
agreement'  with  a road  machinery  company, 
under  which  the  county  as  lessee  purports 
to  rent  a caterpillar  tractor  and  road 
grader  from  the  company  as  lessor.  The 
termination  date  of  the  lease  period  is 
given  as  arch  1,  1942,  at  which  time 
the  lessee  has  the  option  of  purchasing 
the  machinery  at  an  agreed  value  of  3523.25. 
Kent  in  the  amount  of  s>3430.00  was  paid  in 
advance  for  the  original  lease  period  (from 
9-18-1941  to  3-1-1942).  Later,  a similar 
contract  war  entered  into  for  the  lease  of 
another  road  machine. 

"The  initial  payment  or  'rent'  was  made 
from  Class  5 of  the  county  revenue.  At 
the  date  of  the  agreements,  there  were 
several  ;.PA  road  projects  under  construc- 
tion in  tl*e  county,  and  these  machines 
were  acquired  for  use  on  those  projects. 

Ihe  county  court  paiu  the  rent  out  of 
Class  5 on  th6  theory  that  such  payments 
were  in  furtherance  of  relief  work  in  the 
county;  in  other  wort-3,  that  funds  could 
be  drawn  out  of  Class  5 for  direct  relief 
purposes  anu  that  the  furtherance  of  the 
WPA  projects,  either  with  cash,  material 
or  equipment,  lncirectly  amounted  to  the 
same  thing. 
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"All  \HPA  road  projects  have  now  been 
closed  In  the  county,  although  at  least 
one  is  incomplete.  The  county  court 
now  contemplates  the  purchase  o£’  this 
machinery  under  the  agreement  with 
fvrnds  from  Class  5.  1 should  like  to 

nave  the  opinion  of  your  department  as 
to  the  propriety  of  such  a disbursement. 

"The  budget  for  1941  did  not  specifically 
list  these  expenditures,  but  *22,469.29 
were  s-t  up  for  'relief  and  miscellaneous.' 
Disbursements  from  class  5 did  not  exceed 
the  budget,  and  the  budget  for  1941  would 
not  be  exceeded  even  if  the  payments  now 
due  be  cnarged  against  the  1941  estimate, 
ihe  1942  budget  does  not  list  these 
machinery  payments  specifically  unaer  any 
class.  There  is  set  up  in  Class  5 the 
sum  of  .10,000.00  for  'miscellaneous  and 
emergency. ' If  the  machinery  payments 
are  made  from  Class  5,  they  will  have 
to  come  out  of  the  last  mentioned  ap- 
propriation. " 


Class  5 of  the  budget  law,  as  set  out  in  Section 
10914,  Laws  of  Missouri,  19al,  page  652,  reads  as  lollows: 


"Class  5.  Contingent  and  emergency  expense 
The  county  court  may  transfer  any  surplus 
funus  from  class  1,  2,  3,  and  4 to  class 
5 to  be  used  as  contingent  ana  emergency 
expenses.  Purposes,  for  which  the  court 
proposes  the  funds  in  this  class  shall  be 
used,  shall  be  shown. " 


Class  5 of  the  county  budget  law,  as  set  out  in 
Section  10911,  Laws  of  Missouri,  1941,  page  651,  read 
as  follows: 
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"Class  5.  The  county  court  shall 
next  set  aside  a fund  for  the  con- 
tingent and  emergency  expense  of 
the  county,  the  court  may  transfer 
any  surplus  funas  from  classes  1, 
2,5,4  to  class  5 to  be  used  as 
contingent  ana  emergency  expense. 

From  this  class  the  county  court 
may  pay  contix.jent  and  incidental 
expenses  and  expense  of  paupers 
not  otherwise  classified.  Ho 
payment  shall  oe  allowed  from  the 
funds  in  this  class  for  any  personal 
service,  (whether  salary,  fees,  wages 
or  any  other  emoluments  of  any  kind 
whatever)  estimated  for  in  preceding 
classes. " 


Under  Section  10911,  supra,  class  5 refers  to  the 
classification  of  proposed  expenditures,  while  class  5 
under  Section  10914  refers  to  the  classification  of 
estimated  expenaltures . Under  both  Sections  10,911  anjd 
10914  the  surplus  from  classes  1,2,3,  and  4 may  be  trans- 
ferred to  class  5 for  all  lawful  purposes,  excepting  np 
payment  snail  be  allowed  from  funds  in  class  5 for  personal 
service,  such  as  salary,  fees,  wages  etc. 

We  are  assuming  from  your  request  that  .Uiller  County 
is  financially  able  to  pay  all  of  the  estimated  expenditures 
and  warrants  outstanding  in  all  of  classes  1,  2,  3,  an|a 
4,  as  estimated  for  the  year  1941. 


”e  are  also  assuming  that  the  county  will  have  sujf 
ficient  funds  to  pay  all  of  classes  1,  2,  3,  and  4 of 
1942.  The  county  court  has  authority  to  buy  road  raacl 
providing  the  purchase  can  be  made  on  a cash  basis  frobi 
the  money  received  during  tne  year  in  which  the  purcha, 
was  made.  The  county  court  was  authorized  under  Sect! 
8595  R.  8.  Missouri,  1939,  which  partially  roads  as  f 
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"Whenever  any  public  money,  whether 
arising  from  taxation  or  from  bonds 
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heretofore  or  hereafter  issued, 
is  to  be  expended  in  the  construc- 
tion, reconstruction  or  other  im- 
provement of  any  road,  or  bridge 
or  culvert,  the  county  court, 
township  boarr  or  road  district 
commissioners,  as  the  case  may  be, 
shall  have  full  power  and  authority 
to  construct,  reconstruct  or  other- 
wise improve  any  road,  and  to  con- 
struct any  bridge  or  culvert  in  such 
county  or  other  political  subdivision 
of  the  state,  and  to  that  end  may 
contract  for  such  work,  or  may  pur- 
chase machinery,  employ  operators 
and  purchase  needed  materials  and 
employ  necessary  help  and  do  such 
work  by  day  labor.  * * * " 


The  county  budget  act  did  not  take  away  the  autle* 
of  tne  county  court  to  transact  all  county  business,  bijit 
merely  sets  out  a form  of  procedure  which  would  prohibit 
the  county  from  becoming  indebted  to  more  than  the  esti- 
mated receipts  of  taxes  coining  in. 

It  was  so  held  in  the  case  of  Traub  v.  Buchanan  bounty, 
108  S.  V . (2d)  340,  1.  c.  342,  where  the  court  said: 


"*  * * The  effect  and  intent  of  the 
budget  law,  as  we  understand  it,  is 
to  compel,  or  at  least  to  make  it 
more  expedient  for  the  county  courts 
to  comply  with  the  constitutional 
provision,  section  12,  art.  10,  Mo. 
Constitution,  which  provides  that 
a county  shall  not  contract  obliga- 
tions in  any  one  year  in  excess  of 
the  revenue  provided  for  that  year. 
i-he  budget  law  leaves  tne  transaction 
of  business  to  the  coun courts . 

Eut  the  law  provides  (section  19,  p. 
350,  1933  Laws  (mo.  St.  ‘nn.  sec. 
12126s,  p.  6434)): 
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n,No  contract  or  order  imposing  any 
financial  obligation  on  the  county 
siiall  be  binding  on  the  county  un- 
less it  be  in  writing  and  unless 
there  i3  a balance  otherwise  unen- 
cumbered to  the  credit  of  the  approp- 
riation to  which  the  same  is  to  be 
charged  and  a cash  balance  otherwise 
unencumbered  in  the  treasury  to  the 
credit  of  the  fund  from  which  pay- 
ment is  to  be  made,  each  sufficient 
to  meet  the  obligation  thereby  in- 
curred and  unless  such  contract  or 
order  bear  the  certification  of  the 
accounting  officer  so  stating. ' 

"Ho  power  possessed  by  the  county 
court  was  hereby  curtailed.  The 
budget  officer  simply  determines 
whether  sufficient  money  is  provid- 
ed with  which  to  pay  the  obligation 
intended  to  be  incurred  by  any  con- 
tract or  order  presented  to  him  for 
indorsement.  This  is  a mere  matter 
of  bookkeeping.  If  the  cash  is  on 
hand  or  has  been  provided  for,  it  is 
the  duty  of  the  auditor  or  budget 
officer  to  make  such  indorsement  upon 
the  order  or  contract.  If  not,  he 
merely  refuses  to  make  the  indorse- 
ment. Prior  to  the  enactment  of  the 
budget  law,  a county  court  had  no 
right  to  incur  obligations  in  any 
one  year  in  excess  of  the  revenue 
provided  for  that  year.  By  the  en- 
actment of  the  budget  law,  the  Leg- 
islature has  merely  provided  ways 
and  means  for  a county  to  record  the 
obligations  incurred  and  thereby  en- 
able it  to  keep  the  expenditures 
within  the  income.  The  power  of  the 
county  court  not  having  been  curtail- 
ed by  the  enactment  of  the  budget 
law,  the  point  made  by  respondent  is 
without  merit  and  is  ruled  against 
him. " 
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The  above  case  has  been  approved  in  tho  case  <pf* 
Gill  v.  Buchanan  County,  142  S.  V . (2)  665. 


Under  the  above  opinion  the  county  court  is  er 
ored  to  buy  road  machinery,  providing  the  surplus  from 
one,  two,  three,  four  and  five  of  the  budget  act  would 
such  a purchase.  By  the  general  law  the  county  court 
authority  to  transfer  unneeded  funds  from  one  fund  to 
which  is  - unreeded  money  in  classes  one,  two,  throe  a 
can  be  transferred  to  class  five.  The  county  court  i3 
ized  to  moke  such  a transfer  by  reason  of  clas3  five 
10914,  Laws  of  issduri,  1941,  pa^e  652  and  also  by  Be 
13329,  U,  5.  i.'issuuvi,  1939,  which  reads  as  follows: 
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11  Whenever  tne^o  is  a balance  in  any 
county  treasury  in  thi3  state  to  the 
credit  of  any (special  fund,  which  is 
no  longer  needed  for  the  purpose  for 
which  it  was  raised,  the  county 
court  may,  by  order  of  record,  direct 
that  said  balance  be  transferred  to 
the  credit  of  the  general  revenue 
fund  of  the  county,  or  to  such  other 
fund  C3  may,  in  their  judgment,  bo 
in  need  of  such  balance." 


t 

CONCLUSION 


Since  under  the  law  the  county  budget  is  now  being 
prepared  by  the  separate  county  courts,  and  in  view  of  the  fact 
that  there  is  sufficient  money  to  pay  for  the  road  machinery 

out  of  the  1941  budget,  we  are  of  the  opinion  that  this  purchase 

as  set  out  in  your  request  may  be  made  out  of  the  surplus  funds  which 

are  now  or  may  be  in  class  five  of  the  county  budget  of  1941. 

In  view  of  the  fact  that  you  say  there  would  be  suf- 
ficient funds  to  make  the  purchase  out  cf  the  1942  budget,  we  are 
of  the  opinion  that  the  road  machinery  may  be  purchased  out  of 
class  five,  of  the  1942  budget,  provided  that  there  me  efficient 
funds  to  pay  all  outstanding  warrants  or  anticipated  indebtedness 
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in  all  of  classes  one,  two,  three  and  four  of  the  1942|budget, 
To  be  sure  that  the  purchase  of  machinery  could  be  lawfully 
made  at  this  time,  we  would  surest  that  since  the  194][  budget 
has  a surplus  that  the  machinery  be  purchased  from  it. 


hespectfully  submitted 


Vv.  J.  SUHKE 

Assistant  Attorney  General 


APPROVED; 


RuY  r-.-chiTysicK 
Attorney  General 
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statutes  to  take  out  insurance  poiicie 
arr'  of  une  State  institutions. 
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i.ir.  Ted  Ferguson 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  Sir: 


the 
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Your  request  for  an  opinion  on  an  Insurance 
matter  has  been  referred  to  me.  The  request  is  as 
follows : 

"Will  you  please  render  this  office 
an  opinion  as  to  whether  the  pur- 
chase of  insurance,  fire,  explosion, 
accident,  liability,  and/or  theft 
7oF”sTa£e  departments  am  institu- 
tions  comes  within  the  jurisdiction 
of  this  office. 

"At  this  time  I have  an  order  to 
purchase  an  insurance  policy  for  the 
Missouri  State  Trachoma  Hospital  at 
Rolla,  Missouri,  covering  damage  to 
buildings  or  equiixuent  and  personal 
injury  caused  from  explosion  of  the 
boilers,  air  tanks,  and/or  furnace 
of  this  institution." 


There  are  two  questions  to  be  considered  in  the 
expending  of  State  funds.  First,  is  such  expense  author- 
ized by  statute  and  second,  has  there  been  an  appropriation 
for  such  purpose?  Article  IV,  Section  48,  of  the  Conjsti- 


tution  of  Missouri,  is  the  basis  Yor  the  first  question, 
said  article  and  section  reading  as  follows: 


"The  General  Assembly  shall  have 
no  power  to  grant,  or  to  authorize 
any  county  or  municipal  authority  to 


^ 1^ 


Mr.  Tod  Per. -us  on 


-2- 


April  29,  1942 


grant  any  extra  compensation,  fee  or 
allowance  to  a public  officer,  agent, 
servant  or  contractor,  after  service 
has  been  rendered  or  a contract  has 
been  entered  into  and  performed  In 
whole  or  In  part,  nor  pay  nor  author- 
ise the  payment  of  any  claim  here- 
after created  against  tha  State,  or 
any  county  or  municipality  of  the 
State,  under  any  agreement  or  contract 
made  without  express  authority  of  law; 
and  all  such  unauthorized  ajreeroents 
or  contracts  shall  be  null  and  void." 

As  to  the  second  question  we  must  look  to  Ajrtlcle 
, Section  19,  of  the  Constitution  of  Ulssourl.  which!  pro-' 
Ides  as  foTTows : 


"No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any 
of  the  funds  under  Its  management, 
except  in  pursuance  of  an  appropria- 
tion by  law;  nor  unless  such  payment 
be  made,  or  a warrant  shall  have  is- 
sued therefor,  within  two  years  after 
the  passage  of  such  appropriation  act; 
and  every  such  law,  making  a new 
appropriation,  or  continuing  or  re- 
viving an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated, 
and  the  object  to  which  it  is  to  be 
applied;  and  it  shall  not  be  si’JTfi- 
cient  to  refer  to  any  other  law  to 
fix  such  sum  or  object.  A regular 
statement  and  account  of  the  receipts 
and  expenditures  of  all  public  money 
shall  be  published  from  time  to  time." 


In  other  words,  in  order  for  the  State  institu- 
tions anu  departments  to  carry  insurance  of  any  kind  upon 
their  properties,  the  officials  managing  such  institutions 
must  have  authority  by  statute  to  make  contracts  for  In- 
surance and  the  legislature  must  have  made  an  appropriation 
for  the  payment  of  the  premiums  for  such  coverage. 
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Section  15043,  u.  L_.  ,..o,  1959,  provides  as 

follows : 

" lie  warrant  to  la  drawn  or  paid  ell- 
ipse done:,  appropriated  for  pa;,  out. 

STo  warrant  snail  be  drawn  by  t'no 
auditor  or  paid  by  the  treasurer, 
unless  the  money  has  been  previously 
appropriated  by  law;  nor  shall  the 
whole  amount  drawn  for  or  paid,  under 
any  one  head,  ever  exceed  the  amount 
appropriated  by  law  for  that  purpose •" 

There  is  no  specific  statute  in  this  State  which 
provides  that  the  State  of  Missouri  shall  carry  any  insur- 
ance on  the  buildings  and  property  owned  by  the  State, 
Therefore,  it  will  be  necessary  that  we  look  to  the  statutes 
creating  the  boards  or  heads  which  manage,  control  and 
operate  these  institutions  and  departments  to  ascertain  what 
authority  that  such  boards  or  heads  have  with  regard  to  in- 
surance contracts,  and  then  look  to  the  appropriation  act 
to  learn  whether  or  not  appropriation  has  been  made  for  the 
purchase  of  any  insurance  for  the  particular  departments  and 
Institutions • 

In  your  request  you  ask  that  our  opinion  cover 
"state  departments  and  institutions."  In  view  of  the  fact 
tliat  there  is  no  general  statute  providing  for  the  purchase 
of  insurance  by  the  State,  conaequently , we  would  be  forced 
to  examine  the  statutes  setting  up  and  governing  the  action 
and  powers  of  the  Board  of  control  or  head  of  each  department, 
bureau  and  institution  in  the  State  of  Mis sour i.  However, 
since  you  specifically  state  that  you r problem  has  to  do  with 
a policy  of  insurance  on  the  Trachoma  Hospital  at  Holla,  we 
will  therefore  confine  our  views  to  that  particular  institu- 
tion, But  in  answering  your  query  with  reference  thereto, 
we  will  necessarily  set  up  the  method  of  determining  fhis  in- 
surance question  in  each  of  the  other  State  institutions  and 
departments • 

Section  9755,  R.  S . Mo,  1939,  with  referanc®  to 
the  State  x>ard  of  Health,  reads  as  follows : 
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"It  shall  be  the  duty  of  the  state 
board  of  health  to  safe guard  the 
health  of  the  people  In  the  state, 
counties,  cities,  villages  and  towns. 
It  shall  make  a study  of  the  causes 
and  prevention  of  diseases  and  shall 
have  full  power  and  authority  to 
make  such  rules  and  regulations  as 
will  pro vent  the  entrance  of  Infec- 
tious, contagious,  communicable  or 
dangerous  diseases  into  the  state. 

It  may  send  representatives  to  public 
health  conferences  when  deemed  ad- 
visable, and  the  expenses  of  such 
representatives  shall  be  paid  by  the 
state  as  provided  In  this  chapter 
for  expenses  of  the  members  of  the 
state  board  of  health." 


In  the  Lav;  a of  kiss  our  1 for  1937,  at  page  lfel,  the 
appropriation  act  for  TKe  construction  and  equipping  of  the 
Trachoma  Hospital  is  set  out,  this  act  providing  as  follows: 

"Section  130.  hachoria  osoltal  Building 
and  Equipment . —There  is  hereby  appro- 
priated out  of  the  State  treasury,  charge- 
able to  the  general  revenue  fund,  the  sum 
of  Seventy-five  Thousand  Dollars  (*75, 000*00) 
for  the  construction  and  equipping  of  a 
Trachoma  Hospital,  at  Rolla,  ...laaouri;  in- 
cluding new  buildings,  building  equipment, 
heating  plant,  light  plant,  water  supply 
and  plumbing;  labor,  materials,  furniture, 
advertising,  architectural  service  and 
supervision  servlc  s,  superintendence 
and  inspection,  and  all  necessary  inci- 
dental and  miscellaneous  expenses  and  con- 
tingencies incurred  In  the  construction 
and  equipping  of  the  building.  All  ma- 
terials contracted  for  shall  be  of  the 
beat  quality,  and  preference  shall  be 
given  to  Missouri  materials  and  Missouri 
iabor,  where  the  same  are  of  a suitable 
character  and  can  be  obtained  at  reason- 
able market  prices." 
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The  appropriation  bill  for  this  institution 
for  1939-40  is  sot  out  on  page  126  of  Laws  of  Mis sour 1 
for  1939,  Section  40-a,  and  provides  as  follows : 

"There  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  General  Revenue  Fund,  the 
sum  of  50,000.00,  for  the  use  of 
the  Department  of  Health  for  the 
years  1939-1940  to  be  expended  for 
the  Trachoma  Hospital  and  the  pre- 
vention of  blindness  hereinafter 
stated: 

"A.  Personal  Service: 


(i 


Salaries  of:  Surgeon  in  charge  of 
Trachoma  Hospital,  assistant 
physicians,  hospital  nurses, 
attendants,  cooks,  maids,  janitors 
and  other  necessary  personnel.  • $ 


25 ,00(p  .00 


"D.  Operation— General  Expenses : 


Communications,  printing  and  binding, 
transportation  of  things,  travel 
within  and  without  the  State,  rent, 
other  general  expense  ; materials 
and  supplies;  educational,  scientific, 
laboratory  and  recreational  supplies, 
laundry,  cleaning  and  sanitation 
supplies,  medical,  surgical  and  hos- 
pital supplies,  light,  heat,  power 
and  water  supplies,  stationery  and 
office  supplies  . 25,006.00 


TOTAL  OUT  OF  GENERAL  R..VE 

HUE 


$50,000.00" 


The  appropriation  act  setting  aside  the  rnon^y  for 
1941-1942  is  set  out  in  Laws  of  Missouri  for  1941,  pa^e  96, 
and  reads  as  follows : 
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"There  is  hereby  appropriated  out 
of  the  State  Treasury,  chargeable 
to  the  General  Revenue  Fund,  the 
sum  of  Seventeen  Thousand  Five 
Hundred  Dollars  ($17,500.00)  for 
the  use  of  the  Department  of  Health 
for  the  period  beginning  January  1, 

1941  to  June  30,  1941  to  be  expend- 
ed for  the  Trachoma  Hospital  and  the 
prevention  of  blindness  hereinafter 
stated! 

"A.  Personal  Service: 

"Salaries  of:  Surgeon  In  charge  of 
Trachoma  Hospital,  Assistant 
physicians,  hospital  nurses,  at- 
tendants, cooks,  maids,  janitors 
and  other  necessary  personnel  . .$10,000.00 

"D.  Operation— General  Expenses : 

"Communications,  printing  and  binding, 
transportation  of  things.  Travel 
within  and  without  the  State,  rent, 
other  eneral  expense:  materials 
and  supplies:  educational,  scientific, 
laboratory  and  recreational  supplies, 
laundry,  cleaning  and  sanitation  sup- 
plies, medical,  surgical  and  hospital, 
supplies,  light,  heat,  power  and 
water  supplies  ..•••••..  . 7,50<}.Q0 

Total  out  of  General  Revenue  .$17,500.00" 

As  can  be  seen  from  reading  the  statute  creating 
the  Board  of  Health  and  also  the  different  appropriation  acts, 
nowhere  is  any  xaention  made  of  "insurance"  or  "insurance 
pr eraiums • " 

Referring  again  to  Article  X,  Section  19  of  the 
Constitution,  cited  supra,  wo  quote  tHe  following  pHrase, 
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"*  * * * ana  even;/  such  law,  making  a new  appropriation, 
or  continuing  or  reviving  an  appropriation/  shall  distinctly 
spec If y the  sum  appropriated,  and  the  object  to  whlckj  It  Is 
to  be  applied;  * * * *."  Can  we  say  that  any  of  the  pro- 
vlslons  of  tne  appropriation  acts  set  out  above,  refer  to 
"Insurance  premiums"?  We  think  not;  ana  further  we  think 
that  when  the  Legislature  failed  to  Include  " Insurance  pre- 
miums" or  "insurance"  In  the  appropriation  acts,  cited  I 
supra,  it  served  notice  upon  the  public  that  It  did  not  In- 
tend that  any  of  the  moneys  set  aside  for  the  Trachoma 
Hospital  should  be  used  for  the  payment  of  premiums  on  any 
kind  of  insurance  to  be  carried  on  the  property  of  this 
particular  Institution  and  that  the  State  of  Missouri  carry 
Its  own  Insurance  and  assume  the  loss.  If  any,  on  these 
buildings  and  other  property. 

Turning  to  the  question  as  to  whether  or  not  your 
department  should  purchase  the  insurance  on  any  of  the  prop- 
erty of  the  State  Institutions  or  departments,  we  will  cite 
you  to  the  powers  of  the  State  Purchasing  Agent  as  defined 
in  Section  14590,  R.  S.  Mo.  1939,  which  provides  as  fallows: 

"The  purchasing  agent  shall  pur- 
chase all  supplies  except  printing, 
binding  and  paper,  as  provided  far 
In  chapter  120,  R.  S.  1939,  for  all 
departments  of  the  state,  except  as 
In  this  chapter  otherwise  provided. 

He  shall  negotiate  all  leases  and 
purchase  all  lands,  except  for  such 
departments  as  derive  their  power 
to  acquire  lands  from  the  Constitution 
■ of  the  state." 

As  can  be  seen  the  powers  are  to  purchase  aijl 
"supplies , except  printing,  binding  and  paper,"  and  rurther 
shall  negotiate  certain  leases  and  purchases  of  lands. 
Obviously,  the  only  power  under  which  it  could  be  contended 
that  the  purchasing  agent  could  contract  for  insurance, 
would  be  under  the  term  "supplies."  This  brings  us  to  the 
definition  of  the  terra  "supplies"  as  used  here. 


"Supply"  or  "supplies" 


is  defined  as: 
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nTha  amount  of  a commodity  avail- 
able for  meeting  a demand." 


Funk  & » agnails 


Standard  Dictionary 


"Provisions 


— -Encylopedia  Srittanica, 

"That  which  is  supplied:  sufficiency 
of  a thing  for  want:  a 3tock:  a fund." 

—l  ore  asters  English  Dictionary. 

"Supply  is  used  chiefly  in  the  plural- 
supplies,*  and  has  been  variously  d®*- 
fined  as  meaning  accumulated  stores  re- 
served for  distribution;  available 
aggregate  of  things  needed  or  demanded 
in  amount  sufficient  for  a given  U3 e or 
purpose;  necessities  collected  and  held 
for  distribution  and  lose;  quantity  of 
something  furnished  or  on  hand;  quantity 
of  something  supplied  or  on  hand;  stock, 
store  or  stores;  such  things  as  are  used 
to  meet  a want." 

. —60  C.  J.,  1167. 


Under  none  of  the  definitions  of  the  word  "(supply" 
or  "supplies,"  cited  above,  are  we  able  to  place  insurance  of 
any  kind.  The  only  case  we  find  in  point  is  Miller  Ijis. 

Agency  v.  Porter,  20  Pac.  (2d)  643,  93  Mont.  56$,  in  wriich 
the  "court  aaHI 


"The  ambiguity  existing  in  the  term 
*supplies*  as  used  in  the  statute,  th® 
practical  construction  excluding  In- 
surance policies  from  the  term,  as 
used  in  Section  256,  supra,  and  the 
sanction  of  the  Legislature  to  such 
interpretation  by  reason  of  its  inac- 
tion lead  to  the  conclusion  that,  and 
we  hold,  that  fire  insurance  policies 
are  not  included  In  the  word  *aupplles.*" 
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Tha  fact  tiiat  this  case  cites  only  fire  .insur- 
ance would  have  no  effect,  as  we  think  that,  as  far  a*r”the 
power  to  purchase  is  concerned,  the  particular  type  of 
insurance  whether  it  be  fire,  explosion,  accident,  liability 
or  theft,  they  would  all  be  governed  by  the  same  rule*!. 

An  Insurance  policy  is  a contract  and  has  be  en 
defined  as  follows: 


"r Insurance*  as  that  term  is  comonly 
understood,  is  a contract  whereby  a 
promisor,  "or  a consideration  usually 
called  a premium,  becomes  bound  to 
indemnify  or  compensate  the  promisee 
or  one  designated  by  him  for  loss  or 
damage  from  stated  cauoas  in  a definite 
or  ascertainable  amount.” 


-State  ex  rel.  Herbert  v.  Standard 

sittot:  sth. ik TH)  43?,  'mr 

4£l ; I oHlo  sT7  376. 


"'Insurance'  is  a contract  by  which  one 
party,  for  an  adequate  consideration  paid 
to  him,  under takes  to  indemnify  or 
guarantee  the  other  against  loss  by  certa 
specified  risks;  an  agreement  wherein  one 
becomes  surety  for  another  that  the  other 
shall  not  suffer  loss  or  damage  upon  the 
happening  of  certain  contingencies,  upon 
specified  terms." 


—Commerce  Title  C-uaranty  Co.  v.  Unit*. 

S^ates,**I>.  C.  Ipnn. , 52  ?od.-Supp.  73,  77. 


"Broadly  defined,  insurance  is  a contract 
by  which  one  party,  for  a compensation  called 
the  premium,  assumes  particular  risks  of 
the  other  party  and  promises  to  pay  to  him 
or  his  nominee  a certain  or  ascertainable 
s\am  of  money  on  a specified  contingency." 


— 32  Corpus  Juris  975 
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V:e  could  continue  to  cite  definitions  of  "insur- 
ance" for  an  indefinite  period,  but  it  is  apparent  that 
the  term  "supplies"  as  used  in  Section  14590,  a.  S.  Mo* 
1939,  was  not  intended  by  the  Legislature  to  include  "in- 
surance" or  "insurance  premiums . " 


Conclusion 


It  is  the  opinion  of  this  department,  that  unless 
a statute  empowers  the  managing  boards  or  heads  of  the  insti- 
tutions and  departments  of  the  State  to  contract  for  insur- 
ance coverage  on  the  property  which  they  control,  and  unless 
the  appropriation  acts  affecting  their  institutions  or  de- 
partments set  out  an  aaount  to  be  paid  for  such  insurance, 
that  such  managing  boards  and  heads  of  institutions  and 
departments  can  not  contract  for  or  purchase  said  insurance* 


iia 


It  is  also  the  opinion  of  this  department  t 
the  Board  of  Health  doss  not  havo  power  given  It  by  sti: 
to  purchase  insurance  for  the  trachoma  Hospital  at  Roll 
and  that  no  appropriation  has  ever  been  made  to  purchas 
insurance,  and,  therefore,  tlxat  no  Insurance  can  be  pur 
for  such  institution. 


t 

atute 

a, 
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It  is  further  the  opinion  of  thi3  department  that 
the  Purchasing  Agent  of  the  State  is  not  given  the  authority, 
nor  does  he  have  the  Jurisdiction,  if  any,  to  purchase  In- 
surance for  the  divers  institutions  and  departments  of  the 
State. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney- General 

APPROVED:  • 
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STATE  PURCHASING  AGENT: 


Station  wagon  is  a passenger  car 
and  cost  cannot  exceed  %>900.00. 
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Mr.  Ted  Ferguson 
State  Purchasing  Agent 
Jefferson  City,  Missouri 


Dear  I r.  Ferguson: 


FI  LE 


This  department  13  In  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 


"I  have  a request  from  the  St  at-) 

Board  of  Health  to  purchase  one 
station  wagon  automobile.  Will 
you  please  advise  me  at  your  earliest 
opportunity  if.  In  your  opinion, 

Section  72  of  House  13111  581  is  appli- 
cable in  this  instance.  The  funds  for 
payment  of  same,  I understand,  are 
chargeable  against  Venereal  Disease 
Control  Fund  under  Section  81  of  the 
same  bill. 

"This  station  wagon  will  be  used  pri- 
marily for  the  transportation  of 
patients  to  a proposed  hospital  to  be 
located  at  aonett,  Missouri.  For  your 
information.  It  is  my  understanding 
that  the  automobile  manufacturers  list 
station  wagons  entirely  separate  from 
their  regular  passenger  cars.  However, 
neither  arc  they  listed  as  trucks." 


Laws  of  Missouri  1941,  page  21S,  Section  72,  provides 
as  follows: 


"Fassenger  cars  shall  not  cost  in  ex- 
cess of  4900. — No  passenger  car  shall 
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be  purchased  from  the  funds  appro- 
priated by  this  Act  fcr  the  use  of 
any  officer  or  employee  of  any  de- 
partment, board,  bureau,  commission 
or  institution  for  which  any  appro- 
priation la  made  by  this  Act  at  a 
cost,  including  any  automobile 
traded  in,  to  exceed  ,900.00  each." 

The  question  presented  in  your  request  is  whether  a 
station  wagon  Js  a "passenger  car"  within  the  meaning  of 
the  above  section.  A station  wagcn  is  defined  in  Webster’s 
New  International  Dictionary,  Second  Edition,  as: 


"An  automobile  with  a wooden  or 
wood-colored  body  built  tc  resemble 
that  of  a light  open  wagon,  with 
two  or  more  cross  seats  and  a flat 
top.” 


We  believe  it  is  common  knowledge  that  a station  wagon  Is 
used  primarily  for  the  conveyance  of  persona  rather  than 
property  and  its  chief  advantage  is  its  ability  to  convey 
a largo* number  of  persons  than  an  ordinary  automobile,  be- 
cause of  1 t s greater  number  of  seats. 

In  Hall  v.  Federal  ^ife  Insurance  Company,  71  S.  W. 

(2d)  762,  a car  is  defined  as  any  vehicle  primarily  intended 
for  the  transportation  of  persons. 

As  pointed  out  in  lionrce's  Admr.  v.  Federal  Union  Life 
Insurance  Company,  65  S.  •>.  (2d > 680,  251  .ly.  570: 


"The  words  'automobile'  ana  'car' 
are  used  interchangeably;  'car'  being 
a substitute  or  synonym  for  'automo- 
bile.'" 


In  State  v.  Rector,  40  S.  V» . (2d)  63S,  323  rfc.  669, 
our  Supreme  Court  said: 
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"The  word  passenger  Is  defined  as 
a passerthrough  or  passerby,  wayfarer 
or  traveler.” 


Kith  the  above  definitions  in  mind,  we  believe  that  "passenger 
car”  as  used  in  -aw s of  Missouri,  1941,  page  219,  supra,  means 
an  automobile  which  is  constructed  and  used  for  the  conveyance 
of  persons  and  is  contradistinguished  from  a "truck”,  which 
is  constructed  and  used  for  the  conveyance  of  property.  This 
distinction  is  found  in  those  cases  dealing  with  accident 
insurance  policies  covering  injury  or  death  while  riding  in 
a "passenger"  automobile.  I’onclno  v.  Sierra  Nevada  Life  and 
Casualty  Company,  236  Pac.  729,  104  Cal.  App.  671;  Taft  v. 

Md.  Casualty  Company,  191  S.  K.  10,  211  N.  C.  507;  In  re 
Temple,  20  Fed.  Sup p.  593. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  a 
station  wagon  is  a "passenger  car"  within  the  meaning  of  Laws 
of  Missouri,  1941,  page  219,  Section  72. 


Respectfully  submitted. 


ARTHUR  0* KEEFE 

Assistant  Attorney-General 


APPROVED: 


ROY  '.LcKIT^KiK 
Attorney-General 


A0'K:CP 


CO  LSSTOIiER  01'  PUBLIC  PR  . HXJ  : Not  required  to  furn 
. paper  to  any  depart  aj 
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June  18,  1942 


Mi-.  John  A.  Ferguson 
Acting  Chairman 

Public  Service  Commission  of  Missouri 
Jefferson  City,  ilssourl 


hear  Sir: 

iO  ax*o  in  receipt  of  your  roquoat  for  an  opinion 
under  date  of  May  4th,  with  enclosures. 


briefly  stated  the  question  presented  by  you  is 
whether  the  Commissi  oners  of  Public  Printing  are  requir  ed 
to  furnish  to  the  Public  service  Commission  for  official 
business  mimeograph  paper  on  which  no  printing  appears 
Enclosed  with  youi-  letter  are  a requisition  for  blank 
audresaod  to  tno  Commie si oner a of  Public  Printing,  request- 
ing 10,000  sheets  of  iaimoogrf^h  paper;  a letter  from  tho 
CoiiLiiissionors  of  Public  Printing,  dated  April  23,  19i2j 
addressed  to  the  Honorablo  Frederick  Stueck,  chairman. 
Service  Commission;  ana  two  ^randa  from  the  counsel 
Public  Service  Commission,  aadrosccd  to  tho  chairman, 
subject  about  whlcn  you  inquire. 


paper. 


Public 
of  the 
On  the 


of  the 
to  the 

talned 

souri. 


To  assist  in  tho  determination  of  tiio  exact  duties 
Commissioners  of  Public  Printing  we  havo  had  roc| 
original  act  creating  that  body  and  the  title  c 
thereon.  e find  the  title  set  out  in  haws  of 
1370,  at  page  79,  as  follows: 


ourBe 

o(n- 

is- 


"An  act  to  provide  for  tixe  execution 
anLi  supervision  of  the  state  printing 
ana  binding,  and  abolishing  the  office 
of  public  printer." 


Y/e  call  your  attention  to  no  fact  that  the  |title 
of  tho  act  makjs  no  reference  to  tho  furnishing  of  any  materials 
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other  than  those  to  oe  subject  to  t be  processes  of  printing 
and  binding.  After  providing  that  the  Secretary  of  State, 
State  Auditor  and  State  Treasurer  shall  be  the  Comrnis signers 
of  Public  Printing,  the  act  defines  various  classes  of 


printing, 
follows : 


state 

This  is  Section  14976,  H,  S,  Wo,  1939,  v;hlch|  is  as 


"The  printing  for  the  state  shall  be 
divided  into  three  classes,  to  be  let 
in  separate  contracts,  as  follows: 

The  printing  of  all  bills  in  bill  form 
for  the  two  houses  of  the  general 
assembly,  together  with  such  resolutions 
and  other  matters  as  may  be  ordered  by 
the  two  houses,  or  either  of  them,  to 
be  printed  in  bill  form,  the  printing 
of  all  reports  and  all  com  vunicatlone 
and  other  documents  ordered  by  the 
general  assembly,  or  either  branch  there- 
of, other  than  such  as  shall  be  printed 
in  pamphlet  form,  shall  constitute  the 
first  class,  and  shall  be  let  in  one  con- 
tract, The  printing  of  the  Journals  of 
the  senate  anu  house  of  representatives, 
and  of  such  reports,  communications  and 
other  documents  as  enter  into  and  make 
a part  of  the  journal,  or  the  appendixes 
thereto,  all  reports  and  all  communica- 
tions and  other  documents  ordered  by  the 
general  assembly,  or  either  branch  there- 
of, or  by  the  executive  departments,  to 
be  printed  in  pamphlet  fora,  together  with 
the  volumes  of  public  documents,  the  print- 
ing of  the  general  and  local  laws  and  Joint 
resolutions,  shall  constitute  the  socond 
class,  and  shall  be  lot  in  ono  contract. 

The  printing  of  all  blanks,  circulars  and 
other  work  necessary  for  the  use  of  the 
executive  departments,  other  than  such  as 
sliall  be  printed  in  pamphlet  form,  shall 
constitute  the  third  class,  and  be  let  in 
one  contract:  Provided,  that  the  general 
assembly  or  either  house  uherecs.'  .nay,  by 
resolution,  change  the  form  of  any  printing 
that  may  be  ordered  by  such  house,  and  the 
class  to  which  such  form  of  printing  siiall 
belong  shall  determine  the  price  to  be  pai4 
therefor." 
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Briefly  stated  this  section  divides  tiio  sta 
printing,  over  which  the  Com  Jls  si  oners  have  supervision 
into  tnr3e  classes.  In  the  third  ere  found  the  matoria 
which  tho  executive  departments  usually  require.  The 
soctions  followln  provide  in  great  detail  the  exact 
in  \-hich  tho  state  printing  snaxl  be  done.  In  some  Ln4 
the  type  to  oo  used  is  set  out.  Tho  law  also  provides 
binding  contracts,  for  all  legislative  journals  anc  su< 
other  book  worx  as  iuay  bo  oivlerea  by  the  proper  author 


uann 


er 
tancos 
for  the 


•Qh 


Section  14992,  R.  3.  . c.  1939,  sets  out  the  Idutios 
of  the  Coinmlss  ionj  rs  anti  requires  them  to  examine  the  proof 
she ts  of  all  work,  keep  an  accurate  account  of  all  pa 
delivered  to  the  public  printer,  to  seo  that  full  nuobd 
copies  of  eacn  job  is  delivered  to  the  proper  depart mar} 
finally  to  audit  all  accounts  for  printing  and  binding 
the  provisions  of  Chapter  120,  il.  S.  Mo.  1939. 

Section  14997,  H.  S.  lo.  1939,  specifically  deals 
with  the  paper  for  the  state  printing,  and  is  as  follovsj 


ties  • 


per 
r of 
t,  and 
undor 


"The  paper  -for  the  state  printing  afore- 
said, and  stationery  for  tiie  use  of  the 
executive  departments,  shall  be  in  tho 
custody  and  under  the  control  of  the 
secretary  of  state,  who  is  hereby  required 
to  keep  an  accurate  account  of  his  re- 
ceipts and  issue  tneroof , and  he  shall 
keep  the  books  ana  records  of  the  comrais- 
s loners  of  the  public  printing,  spreading 
tnereln  the  minutes  of  their  various  mootings, 
and  full  copies  of  all  bills  of  paper  or 
stationery  purchased  by  the  state.  For  this 
purpose  ne  shall  weigh  ann.  count  articles 
as  they  cone  in,  enter lag  them  in  a stock 
book  kept  for  that  purpose.  He  shall  from 
time  to  time,  as  the  sane  may  be  needed, 
deliver  over  to  each  contractor  suitable 
paper  for  the  printing  which  said  con- 
tractor is  required  by  his  contract  to  do, 
and  he  shall  before  the  issue  of  such  paper, 
if  necessary,  cut  it  to  such  a size  as  nay 
be  fairly  covered  by  different  forms  of 
typ®»  80  ft8  to  reduce  the  amount  of  press- 
work  to  a reasonable  basis.  He  shall  take 
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and  preserve  from  eacn  contractor  a 
receipt  for  all  paper  so  delivered, 
and  at  the  annual  settlement,  on  or 
before  the  first  day  In  July,  each  con- 
tractor shall  deliver  to  the  secretary 
of  state  all  paper  which  has  not  been 
used  In  the  state  printing;  and  if  any 
such  paper  shall  have  been  wasted  or 
converted  to  an^  other  use,  the  con- 
tractor to  whom  the  same  shall  havo  been 
delivered  shall  be  ciiarged  with  the  value 
^hereof,  together  with  a penalty  of  fifty 
per  cent,  and  the  amount  shall  be  deducted 
from  his  account:  Provided,  that  it  is 
hereby  made  the  duty  of  tuo  secretary  of 
state  to  issue  paper  to  the  'state  contractor 
or  contractors  only  upon  requisitions  for 
the  exact  amount  needed  for  each  separate 
job  of  work,  as  nearly  as  may  be  ascertained, 
and  to  take  back  into  the  general  stock  of 
the  state  such  paper  as  may  be  loft  ovor 
after  each  job  is  completed*  And  as  full 
compensation  for  his  services  as  custodian 
and  supervisor  of  the  printing,  paper  and 
stationery  of  the  state,  the  said  secretary 
of  state  shall  receive  the  sum  of  two  hundred 
ana  fifty  dollars  per  annum*" 

In  two  places  in  this  section  mention  is  uad|e  of 
delivery  of  paper  in  the  poss  ssion  of  tne  Secretary  of  State 
as  accountant  for  the  Commissioners  of  Public  Printing*  In 
each  instance  the  delivery  referred  to  is  limited  to  this  state 
contractor*  In  one  clause  ha  is  required  to  "deliver  over  to 
each  contractor  suitaolo  paper  for  the  printing  which  sjaid 
contractor  is  required  by  his  contract  tc  do,"  and  in  t 
"to  issue  paper  to  the  state  contractor  or  contractors 
upon  requisitions." 


le  other 
o..r. 


In  the  final  section  of  the  chapter.  Section  14999, 
R*  S*  ho*  1939,  the  Commission ore  are  required  to  contract  for 
all  paper  to  be  used  for  the  state  printing  in  the  following 
language : 


"The  contoiss loners  of  printing  shall  on 
or  before  the  first  day  of  July  of  each 


r,  John  A.  Ferguson 


-5 


June  18,  1942 


year  give  notice  that  sealed  proposals 
will  be  received  at  the  office  of  the 
secretary  of  state  for  the  paper  for 
the  state  printing,  for  stationery  for 
both  branches  of  the  general  assembly 
and  for  each  and  all  of  the  state  depart- 
ments and  bureaus  for  the  term  of  one 
year  from  the  first  day  of  July,  In  said 
proposals  shall  be  distinctly  and  specif- 
ically stated  the  price  per  reapi  for  the 
oook  paper  for  the  state  printing,  the 
price  per  rea  i for  all  other  paper  and 
the  price  per  article,  dozen,  gross  or 
quantity  for  all  articles  of  stationery 
required  for  the  general  assembly  or 
either  house  thereof,  and  for  the  state 
departments  and  bureaus.  Each  proposal 
shall  be  accompanied  by  a bond  executed 
in  due  form  oy  the  bidder  with  at  least 
two  good  ana  sufficient  sureties  satis- 
factory to  the  commissioners  of  printing 
in  the  penal  sum  of  ten  thousand  dollars, 
conditioned  for  the  faithful  performance, 
pursuant  to  this  chapter,  of  his  or  their 
contract,  and  for  the  payment  as  liqui- 
dated damages  by  such  bidder  or  bidders 
to  the  state  of  any  excesses  or  costs 
over  the  bid  or  bids  of  such  bidder  which 
the  state  may*  be  obliged  to  pay  for  such 
paper  or  stationery  by  reason  of  the 
failure  of  3uch  bidder  to  complete  his 
contract.  No  bid  unaccompanied  by  such 
bond  sliall  be  entertained  by  the  commis- 
sioners of  printing.  If  the  commissioners 
of  printing  shall  have  reason  to  believe 
that  at  any  letting  of  contracts  for 
paper  or  stationery  the  bidding  therefor 
is  unfair,  fraudulent  or  exorbitant,  they 
sliall,  if  they  deem  it  for  the  Interest 
of  the  state,  set  aside  sale  bidding  ana 
relet  the  contract.  In  the  meantime  they 
shall  provide  for  the  paper  for  the  state 
printing  and  for  the  strtdonory  for  the 
general  assembly  and  the  executive  depart- 
ments,” 
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No  where  In  the  entire  chapter  relating  to  the 
Printing  Commissioners  do  wo  find  any  specific  duty  devolving 
upon  them  to  furnish  paper  to  any  other  than  the  State 
Printing  Contractor,  and  we  believe  that  the  prices  to  be 
obtained  under  the  last  section  above  cited  relate  to  all 
sizes  and  kinds  of  paper  on  which  it  is  contemplated  that 
printing  in  some  form  will  be  required.  ; o find  no  prevision 
in  the  chapter  which  could  be  extended  to  refer  to  any  paper 
except  that  which  is  to  be  furnished  to  the  printer  under  a 
requisition  by  some  department,  bureau  or  state  officer.  The 
approprations  mado  by  the  61st  General  Assembly  disclose  the 
following  to  the  Commissioners  of  Public  Printing  (Laws  of 
Missouri,  1941,  page  131) : 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Revenue  fund,  the  sum  of  Two 
Hundred  Twelve  Thousand  Five  Hundred 
Dollars  (,,212,500.00)  for  the  use  of 
the  Commiss loners  of  Public  Printing 
as  follows: 

"Printing  Reports  and  Documents.  .$  37,500.00 
"Purchase  Paper  for  State  Print- 
ing   175 ,000.00 

"Total  $212,500.00" 

Vie  direct  your  attention  to  the  fact  that  the  paper 
to  bo  purchased  under  this  act  is  limited  to  that  "for  state 
printing."  Furthermore,  the  last  General  Assembly  mad€i  an 
appropriation  to  the  Secretary  of  State  for  stationery  and 
office  sup. lies  to  the  executive  offices  of  the  state  tnd  the 
Supreme  Court  "for  stationery  and  office  supplies,"  which,  if 
the  opinion  of  counsel  for  the  Public  Service  Commission  is 
correct,  must  necessarily  be  included  in  the  articles  to  be 
furnished  by  the  Commissioners  of  Public  Printing.  We  agree 
that  modern  definitions  of  the  word  "stationery"  induce  all 
writing  materials,  blanks,  books,  envelopes,  ink,  paper,  pons 
etc.,  (59  C.  J.  336;  40  Words  & Phrases,  page  78). 

Tho  appropriation  just  referred  to  is  found  in  Laws 
of  Missouri,  1941,  page  128,  and  is  as  follows: 

"Materials  and  Supplies  consisting  of 
stationery  and  office  supplies  for  the 
executive  offices  of  the  State  and 
Supreme  Court  $12, 000. CO" 
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..r,  John  A.  Per joa on 


Vo  also  call  your  attention  to  an  ite.i  included 
In  the  appropriation  for  the  Public  Service  Corn :i36 ion  found 
at  page  51,  u&wb  of  Missouri,  1941,  as  follows: 


"General  oxpons3:  including  con  runic  a- 
tlon,  printing  and  binding,  insurance 
and  pi'amium  on  bonds,  transportation  of 
things,  travel  within  and  without  the 
state  and  other  general  expense,  material 
and  supplies;  consisting  of  stationery, 
library  and  off  loo  supplies  I • . $7,162 


00” 


It  is  the  conclusion  of  this  department  that|  the 
duties  of  the  Commissioners  of  Public  Printing  require  them  to 
furnish  only  such  paper  us  may  be  requisitioned  by  the  Various 
departments,  bureaus  and  officers  to  be  delivered  to  the  State 
Printing  Contractor  and  upon  which  the  latter  is  to  perform 
work  under  his  contract,  and  they  are  not  required  to  flurnish 
blank  paper  directly  to  any  department,  bureau  or  officer. 


uaspoctf ully  submitted. 


APPROVED* 


AOBLRT  L.  HXD2R 
Assistant  attorney- General 


noyhchi^r^K"' 

At  t omoy-deno  r al 


Rlali  :.G 


STATE  mCWASfHG  AGENT: 


Permitted  to  purchase  coal  et^er  than 
that  mined  in  i\i3sourl  for  usej  by  State 
Social  Security  Commission. 


Au  ust  17,  1942. 


F! 

LED 

Honorablo  Ted  Ferguson 

G 

T /I 

State  Purchasing  Agent 

Jefferson  City,  Missouri 

*{<r 

Dear  . r.  Ferguson: 


Ihe  Attorney-General  wishes  to  acknowledge 
receipt  of  your  letter  of  August  10th  in  vhich  you  request 
aii  opinion  from  this  Department.  Your  request,  o dtti^ig 
caption  and  signature,  is  as  follows: 

"Will  you  pleuse  issue  this  office  an 
opinion  as  to  wnethor  or  not  S action 
14619  h.  S.  Missouri,  1959,  applies  to 
the  purchase  of  coax  by  this  department 
for  the  State  social  Security  Commisslo 
for  distribution  to  relief  clients  in  the 
city  of  St.  Louis. 

"This  matter  has  been  brought  to  my 
attention  by  Mr.  Curran  of  the  Curran 
Coal  Company,  St.  Louis,  a copy  of  whoee 
letter  is  attached  as  well  as  a copy 
of  the  invitation  to  bid  in  question. 

"At  the  same  time,  1 vould  appreciate 
your  opinion  ns  to  whother  there  aro  any 
statutes  in  tho  state  of  Missouri  viiich 
would  prohibit  mo  from  purchasing  coal 
which  meets  the  specifications  of  the 
St.  Louis  City  Smoke  Ordinance." 

In  order  to  arx’ivo  at  a solution  of  this  ..iat 
will  first  cite  the  authorities  which  we  think  will 
Consequently,  tho  first  authority  wo  will  cite  is  Sec 
J396,  1(.  S.  Mo.  1939,  which  provides  as  follows: 


;rcer  we 

pvsm. 
i t ion 
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"A  State  Social  S-ecurity  Com  isaion 
is  hereby  created  and  established. 

It  shall  be  vested  with  and  possessed 
of  the  potters  herein  specified,  and 
also  all  other  powers  nocess  ry  or 
proper  to  enaole  it  to  carry  out  fully 
and  effectually  the  purposes  stated 
herein  or  autles  i tposed  by  any  state 
law  upon  the  Commission  or  in  amenda- 
tory laws.  Said  Commission  is  created 
for  the  purpose  of  acting  as  a State 
agency  to  ad;  inlster  state  plans  and 
laws  involving: 

" (1)  tensions  or  assistance  to  persons 
seventy  years  of  age  or  over  or  who, 
after  December  31,  1939,  is  sixty-five 
years  of  age  or  over,  who  are  incapaci- 
tated from  earning  a livelihood  and  are 
without  moans  of  support; 

"(2)  Aid  to  dependent  children; 

" (3)  Aid  or  I’elief  in  cases  of  public 
calamity ; 

"(4)  Child  welfare  services; 

"(5)  Any  other  plan  wherein  duties  are 
imposed  by  any  state  law  upon  the  State 
Commission. " 

We  will  next  cite  you  to  the  first  two  para  ;itaphs 
of  Section  9397,  R.  S.  Mo.  1939: 

"whenever  in  this  law,  or  in  any  pro- 
ceedings under  this  law,  the  following 
words  or  terms  are  used,  they  shall  be 
deemed  and  taken  a3  the  meaning  ascribed 
as  follows: 

"State  Commission  shall  mean  the  State 
Social  Security  Commission  as  herein 
created;  . a-*#***#*****" 


/ 
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further  we  will  cite  you  to  faction  14590,  hL  S. 
Mo.  1939,  which  provides  for  the  purchase  of  supplies  for 
the  several  departments  as  follows: 

"The  purchasing  agent  shall  purchase 
all  supplies  except  printing,  binding 
ana  paper,  as  provided  for  in  chapter 
120,  R.  5.  1939,  for  all  departments 
of  the  state,  except  as  in  this  chapter 
otherwise  provided.  He  shall  negotiate 
all  leases  and  purchase  all  lands, 
except  for  such  departments  as  uerive 
their  power  to  acquire  lands  from  the 
Constitution  of  the  state ." 

We  then  wisn  to  call  your  attention  to  Section 
14616,  R.  5.  Mo.  1939,  which  reads  as  follows: 

" very  commission,  ooard,  committee, 
officer  or  other  governing  body  of  the 
state,  or  of  any  county,  township, 
school  district,  city  or  town,  and 
every  person  acting  as  contracting  or 
purchasing  agent  for  any  such  com- 
mission, board,  committee,  officer  or 
other  governing  body  shall  purchase 
anu  use  only  those  materials,  products, 
supplies,  provisions  and  other  needed 
articles  produced,  manufactured,  com- 
pounded, made  or  grown  within  the  state 
of  Missouri,  when  they  are  found  in 
marketable  quantities  in  the  state  and 
are  of  a quality  suited  to  the  purpose 
intended,  and  can  be  secured  without 
additional  cost  over  foreign  products 
or  products  of  other  states:  Provided, 
however , that  quality  and  fitness  g? 
articles  shall  be  considered  in  pur- 
chasing or  letting  contracts  for 
articles  herein  mentioned." 

The  final  provision  of  the  statute  which  we  wish 
to  cite  you  is  Section  14619,  R.  S.  Mo.  li?39,  which  provides 
as  follows: 
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"That  the  board  of  trustees  or  other 
officer  or  officers  in  charge  of  every  Insti- 
tution in  the  state  of  Missouri  which  is 
supported  in  whole  or  in  part  by  public 
funds,  and  who  are  requii’ed  to  purchase  coal 
fox*  fuel  purposes  in  the  operation  of  any 
such  institution,  shall  be  required  to 
purchase  and  use  coal  which  is  rained  in 
the  state  of  Missouri,  if  the  cost  of  coal 
rained  in  the  state  of  Missouri  is  not 
greater  than  the  cost  of  coal  mined  in 
any  other  state  or  states,  including  the 
cos t of  transportation." 

By  a study  of  Section  9396,  supra,  and  tho  first 
two  paragraphs  of  Section  9397,  supra,  we  quickly  come  to 
the  conclusion  that  tho  State  Social  Security  Commission  is 
a state  and  not  a federal  department.  In  Section  9396,  cited 
above,  we  find  the  following: 

"Said  Commission  is  created  for  the  pur- 
pose of  acting  as  a State  agency 

Section  9397,  supra,  provides: 

"State  Commission  shall  mean  the  State 
. ocial  Security  Commission  as  herein 
created." 

In  view  of  the  fact  that  the  State  Social  security 
Commission  is  a stato  department.  Section  14590,  supra*  imposes 
the  duty  on  the  State  purchasing  Agent  to  purchase  all  supplies 
to  be  used  by  that  department.  Therefore,  it  becomes  the  duty 
of  the  State  Purchasing  Agent  to  purchase  the  supplies  of 
coal  for  the  use  and  needs  of  said  commission.  This  bding 
true,  the  only  question  remaining  in  your  request  is  relative 
to  the  type  of  cool  to  be  purchased  for  the  use  of  the  relief 
clients  of  tho  State  Social  Security  Commission  in  the  City 
of  St.  Louis. 

As  can  be  seen  from  Section  14619,  supra,  all 
officers,  or  in  this  case  the  Purchasing  /q;ent,  who  purchase 
coal  in  this  State  for  the  use  of  State  " institutions"  sliall 
purchase  coal  which  is  mined  in  this  State  if  tho  coat  of 
such  coal  is  not  greater  than  the  cost  of  coal  rained  lnj  any 
other  state  or  states,  including  the  cost  of  transportation. 
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Further,  it  is  common  knowledge  that  coal  mined  In  the  State 
of  Missouri  is  a typo  of  coal  which  doas  not  conform  to  the 
requirements  of  the  St,  Louis  City  Smoke  Ordinance,  which 
ordinance  was  held  constitutional  in  the  late  case  of  Ex 
parte  Salient ine  v.  Neater,  handed  down  by  the  Supreme  Court 
of  Missouri  on  august  6,  1942,  and  which  has  not  as  yet  been 
reported  in  the  official  reports. 


, . It  is  clear  that  Section  14619,  referred  to  above, 

refers  to  state  "institutions,”  The  question  then  confronts 
us  as  to  whether  or  not  the  State  Social  Security  Commission 
is  a State  "institution"  within  the  meaning  of  this  section. 
For  a definition  of  the  State  Social  Security  Commission 
we  will  cite  you  to  the  case  of  Howlett  v.  The  Social  Security 
Commission,  149  S«  W,  (2d)  806  (mo.  Sup,).  In  that  case  this 
Commission  is  defined  us  follows: 


"The  otate  Social  Security  Commission 
is  an  executive  governmental  agency 
(State  ex  rel,  Hackmann , 314  Mo,  43,  232 
S.  1007)  and  like  the  l.orkaen*8 
Compensation  Co  imlsslon,  the  Public 
Service  Commission  and  the  State  Highway 
Commission,  the  Social  Security  Com- 
mission exercises  quasi  judicial  powers," 


Following  such  definition  above,  we  are  of  the  opinion 
tnat  the  State  Social  Security  Commission  cannot  bo  plaeod  under 
the  term  "institution"  as  referred  tc  in  Sections  14619  and 
14620  of  the  Remised  Statutes  of  Missouri  for  1939.  urthermore, 
as  can  be  seen  from  a study  of  Lection  14619,  cited  aooye,  the 
coal  purchased  under  that  particulai’  section  is  to  bo  u*ed  for 
"fuel  purposes  in  such  Institutions."  As  wo  understand  your  in- 
quiry you  do  not  contemplate  suen  state  of  facts.  In  view  of 
the  fact  that  the  Commission  is  not  an  "institution"  under  the 
special  section  (Section  14619)  with  regard  to  the  purchase  of 
coal,  and  that  under  sale,  section  the  purchass  of  coal  for  the 
use  of  such  state  "Institutions"  is  for  "fuel  purposes"  only, 
the  purchase  of  supplies  and  coal  for  such  Commission  for  the 
use  stated  in  your  inquiry  will  be  governed  by  the  general 
statute  referring  to  .Missouri  products,  which  is  Lection  14616, 
set  out  above.  This  section  provides  thnt  Missouri  products, 
materials  anu  supplies  3houla  bo  purchased  for  state  usd  but  there 
Is  a proviso  at  tno  enu  of  the  statute  which  states: 


"Provided,  however,  that  quality  and 
fitness  of  articles  shall  be  considered 
in  purchasing  or  letting  contracts  for 
articles  herein  mentioned." 
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As  wo  nave  stated  aoove,  it  Is  well  recognised 
that  Missouri  does  not  produce  coal  which  conforms  to  the 
standard  as  requirod  by  the  St.  Louis  City  Smoke  Ordinance. 
Therefore,  such  Missouri  coal,  ap  lying  the  proviso  above, 
is  not  of  the  correct  quality  or  fit  for  use  in  the  restricted 
areas  of  the  City  of  3t.  Louis  by  the  relief  clients  of  the 
State  Social  Security  Commission.  Therefore,  we  feel  that 
if  the  Purchasing  Agent  is  convinced  that  Missouri  coal  is 
unfit  for  use  in  the  City  of  St.  Louis,  he  is,  under  the 
statutes,  at  liberty  to  purchase  other  coal  which  does  con- 
form to  the  Smoke  Ordinance  of  such  city. 


Conclusion. 

Therefore,  it  is  the  opinion  of  this  department, 
under  the  authorities  cited  above,  that  there  are  no  statutes 
in  the  State  of  Missouri  which  would  prohibit  you  fron}  pur- 
chasing coal  which  meets  tne  specifications  of  the  St.  Louis 
City  Smoke  Ordinance. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney- General 


APPROVED: 


ROY  LicKITTRICK 
At  t orney- General 
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contract,  the  terms  of  which  are 
carried  into  the  next  biennium. 
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Mr.  'Ted  Ferguson 
State  Purchasing  Agent 
Jefferson  City,  Misso  ri 


Dear  sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  August  29,  1942,  which  reads  as  follows: 


"Will  you.  please  give  me  your  opinion 
as  to  whether  it  is  possible  for  me 
as  Stst.e  Purchasing  Agent  to  enter 
Into  contracts  for  the  furnishing 
of  supplies  for  stcte  nepartments  and/ 
or  institutions  extending  beyond  the 
biennium. 

"1  am  particularly  interested  at  this 
time  in  the  matter  of  entering  into 
cor  tracts  for  the  sup  lying  of  coal 
for  the  various  state  institutions 
for  a period  of  approximately  a year 
beginning  sometime  during  the  month 
of  September.  This,  as  you  know, 
would  carry  the  contract  over  into 
the  next  biennium. 

"Enclosed  is  a copy  of  our  contract 
form  used  for  the  past  year's  contract, 
and  tire  form  for  our  contract  for  the 
coming  year  would  be  approximately  the 
same.  1 wish  especially  to  call  your 
attention  to  the  fact  that  although 
estimates  of  our  requirements  are 
given,  the  period  of  the  contract  is 
the  deciding  factor  instead  of  the 
amount.  De  specifically  state  in  the 
second  paragraph  of  'Miscellaneous 
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Conditions' ; 'The  tonnage  require- 
ments for  the  various  institutions 
as  shown  on  the  proposal  sheet  are 
approximate  and  are  subject  to  the 
actual  amount  of  coal  required  by 
the  institution  for  the  contract 
period'.  * * * * " 

Section  48,  article  IV,  Constitution  of  Missouri, 
reads  as  follows: 


"The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorise  any 
county  or  municipal  authority  to 
grant  any  extra  compensation,  fee 
or  allowance  to  a public  officer, 
agent,  servant  or  contractor,  after 
service  has  been  rendered  or  a con- 
tract has  been  entered  into  and  per- 
formed in  whole  or  in  part,  nor  pay 
nor  authorise  the  payment  of  any 
claim  hereafter  created  agairet  the 
State,  or  any  county  or  municipality 
of  the  State,  under  any  agreement 
or  contract  made  without  express 
authority  of  law;  arid  all  such  un- 
authorised agreements  or  contracts 
shall  be  null  and  void." 


Under  the  above  section  of  the  Constitution  the  state 
cannot  be  bound  by  any  contract  not  authorized  by  law* 

In  the  contract  attached  to  your  request,  we  find 
the  following  clause: 


" * * * In  the  event  the  appropria- 

tion for  any  Institution  or  Institutions 
shall  become  exhausted  before  completion 
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of  the  contract  and  until  fur- 
ther funds  are  available,  the 
contractor  may  upon  30  cays’ 
notice  to  the  State  Purchasing 
Agent  cancel  the  remaining  portion 
of  the  contract;  or  the  contractor 
may  complete  the  contract  as  awarded 
without  any  recourse  against  the 
State  of  Missouri  for  interest  char- 
ges or  damages  for  failure  to  receive 
payment,  as  outlined  in  the  preceding 
paragraph. " 


This  clause  specifically  releases  the  State  from  any  lia- 
bility on  the  contract  if  the  appropriation  for  any 
institution  or  institutions  shall  become  exhausted  b< 
fore  completion  of  thd  contract.  A 11  that  is  necessi 
is  that  the  contractor  give  thirty  days’  notice  to  tl 
State  Purchasing  Agent  cancelling  the  remaining  portj 
of  the  contract.  It  is  true  that  the  contract  carri« 
over  into  the  next  biennium,  but  the  State  does  not  pay 
out  any  money  until  the  coal  is  delivered. 


Section  14594  K.  3.  Missouri,  1959,  which  is  a 
part  of  the  Sta  e Purchasing  Act,  and  which  was  enacted 
in  the  Saws  of  Missouri,  1959,  Page  410,  reads  as  follows: 


"On  or  before  November  first  of  each 
year,  each  department  shall  submit 
to  the  purchasing  a ent  a classified 
list  of  its  estimated  needs  for  sup- 
plies for  the  following  year.  Ihe 
purchasing  agent  shall  consolidate 
these  and  may  purchase  the  entire 
amount  or  such  part  thereof  at  one 
time  as  he  shall  deem  best.  Any  con- 
tract for  such  purchases  may  provide 
only  tht  i ce  at  which  the  supplies 
needed  during  tne  year  shall  be  pur- 
chased and  that  the  supplies  shall  be 
delivered  in  such  amounts  and  at  such 
times  t^s  ordered  throughout  the  year 
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and  be  paid  lor  at  such  time  and 
for  such  amounts  as  delivered.  In 
such  case,  certification  from  the 
auditor  shall  be  required  only  for 
the  amount  ordered  at  any  time. 


Under  tills  section  the  State  Auditor  is  not  re- 
quired to  certify  as  to  the  full  amount  of  the  contract, 
but  only  certifies  for  the  amount  ordex’ed  at  the  time  of 
delivery. 

3ection  19,  Article  X of  the  constitution  of  Mis- 
souri, partially  reads  as  follows: 


"to  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  ar. 
appropriation  by  law;  * * *. " 


Since,  under  Section  14594,  supra,  the  certification 
of  the  Auditor  is  only  made  at  the  time  of  the  partial 
delivery  which  does  not  violate  oection  19,  Article  X, 
of  the  Constitution  of  Missouri,  supra,  for  the  reasor 
that  at  the  time  of  the  certification  there  was  sufficient 
money  in  the  appropriation  to  the  certain  institutions  to 
pay  for  the  delivery  at  that  time. 


!S 


If  the  next  General  Assembly,  which  appropriate! 
for  the  next  biennium  does  not  appropriate  for  the  pur- 
chase of  coal  under  the  contract  which  you  intend  to  etnter 
into,  then  the  contract  is  void  as  to  the  payments  for 
further  deliveries,  even  though#  under  the  terms  of  tb|e 
contract,  the  contract  is  voidable,  in  case  there  is  nolt  suf- 
ficient money  appropriated,  or  the  appropriation  has  been 
exhausted. 
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We  ere  r ot  holding  that  the  tr  tie  Is  bound  for 
full  amount  of  thef  contract  ur.der  thflj  appropriation 
for  this  biennium,*  or  that  a liter  legislature  can  ap 
ate  for  the  full  aJnour.t  of  the  contract,  it  the  -t:  ti 
bound  for  the  full  amount  of  the  contract  during  this 
nium. 


the 

hade 


propri- 
was 

bien- 


tb 


Vie  are  holding  that  since  the  State  is  only  bouid 
at  the  time  of  the  delivery  of  the  coal,  then  the  contract 
is  not  In  violation  of  oection  19,  .article  X of  the  consti- 
tution of  Missouri. 

It  lias  been  held  in  this  State,  that  where  the 
validity  of  the  contrect  depends  upon  the  delivery  of  a cer- 
tain article,  at  a different  biennium,  it  is  not  creating 
a debt  a 'ainst  the  State  during  the  time  of  the  biennium 
in  which  the  contract  was  entered  into  by  the  State. 


In  the  case  of  State  ex  reL  v.  Geiger, 
1.  c.  95,  the  court  saldt 


246  JiO, 


74, 


"But  in  passing,  in  order  to  show  the 
deep  desire  of  the  people  of  the  otate 
to  observe  ana  live  u to  those  consti- 
tutional prohibitions  a ainst  the  otate 
or  any  of  its  pci  IM  cal  subdivisions 
going  in  debt,  except  as  therein  pro- 
vided, the  Legislature  duly  enacted  oee. 
1378,  R.  4 1909,  which  under  severe  pains 
arc  penalties,  strteo  therein,  also  pro- 
hibits the  board  of  managers,  and  all 
other  officers  and  agents  of  such  Institu 
tions,  from  contracting  any  debt  in  the 
name  of  any  such  institution  for  the  pay- 
ment of  rrhich  there  had  not  previously 
been  made  an  adequate  appropriation. 
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"Under  thle  view  of  the  law,  counsel 
Tor  relator,  notwithstanding  the  strin- 
gency of  its  provisions,  further  insists 
that  since  the  contract  in  question  ex- 
pressly stipulates  that  the  hospital 
agreed  to  take  its  entire  water  supply 
from  the  water  company  for  a period  of 
ten  years  from  December  31,  1905,  said 
water  to  be  supplied  by  meter  measure- 
ments, at  the  rate  of  ten  cents  per 
thousand  gallons,  to  be  paid  for  monthly, 
clearly  comes  wSfthin  the  rulings  of  this 
court  as  announced  in  the  c ases  previously 
cited.  In  other  words,  that  no  debt  was 
incurred  on  behalf  of  the  hospital,  when 
the  contract  in  controversy  was  entered 
into,  ror  until  the  water  was  furnished 
by  the  relator  and  actually  received  and 
used  by  the  former,  which  under  t he  terms 
of  the  contract,  was  to  be  paid  for  month- 
ly, and  consequently  the  indebtedness  was 
incurred  monthly,  and  not  from  year  to 
year,  nor  for  a period  of  ten  years," 


The  court  further  said,  at  1,  c,  100: 


"Y«’e  are,  therefore,  of  the  opinion,  that 
the  eleemosynary  Institutions  of  the  State 
are  public  corporations  and  are  embraced 
within  the  provisions  of  bee,  12,  Art,  10 
of  the  bore  titution,  and  that  the  contract 
made  and  entered  Into,  by  and  between  the 
water  company  and  the  board  of  managers 
of  Hospital  Number  2 was  valid  when .made, 
and  that  the  debts  Incurred  thereunder  were 
from  month  to  month,  for  the  water  fur- 
nished and  used  from  month  to  month,  and 
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not  from  year  to  year,  nor  for  a 
period  of  ten  years,  as  contended 
for  by  counsel  for  resnondentsj  and 
since  the  appropriation  aorroved 
iterch  24,  ldil,  for  the  support  end 
maintenance  of  this  institution  for 
the  years  1911  ana  1912,  was  suffi- 
cient for  all  nurposes,  and  made  prior 
to  the  time  the  debts  »ere  incurred, 
they  are  valid,  or  rather  re re  not  pro- 
hibited by  said  section  12  of  the  consti- 
tution." 


'iliis  case  is  very  similar  to  the  facts  set  out  :.n 
your  request,  and  the  court  held  that  since  the  State  was 
not  liable  under  the  contract  until  the  delivery  of  n cer- 
tain supply  of  water.  It  did  not  violate  the  Constitution 
in  regard  to  creating  a debt  against  the  State. 


COSCLPSIOK 


It  Ib,  therefore,  the  opinion  of  this  department, 
that  even  though,  under  the  terms  of  the  contract,  the 
compliance  with  the  contract  Is  carried  over  into  thq  next 
biennium,  there  is  no  Daw  that  prevents  the  purchasing  agent 
from  entering  into  such  a contract,  so  long  as  proper  ap- 
propriations are  made  by  the  legislature  to  pay  the  amount 
due  for  the  delivery  of  the  coal  under  the  contract  curing 
this  biennium. 

Under  the  contract,  the  payment  for  the  delivery  of 
the  coal  In  another  biennium  Is  not  a violation  of  tie 
Constitution  for  the  reason  that  the  delivery  is  made!  in 


r 
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another  biennium  when  the  purchase  price  is  paid 
an  appropriation  made  for  another  biennium. 


through 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney 


uer.dral 


APPROVED : 


ROY  McKITTRICK 

Attorney  denerai  Qf  hiSSouri 
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uh 


Whenever  two  judges  of  a Courrty  Cow rt 
tne  payment  of  a claim  against  the  Co 
is  the  duty  of  the  Presiding  Judge  of 
to  sign  the  warrant  for  the  payment  of 


concur  in 
ty,  it 
said  Court 
said  claim. 
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Hon*  A*  T*  Paucett 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 


dear  Sir* 

This  is  to  acknowledge  your  letter  of  recent  dat$  re- 
questing an  opinion  from  this  department  reading  as  follows* 


"I  am  writing  you  for  an  opinion  regarding 
a sterilizer,  bought  by  our  County  Hospital 
from  The  American  Sterilizer  Company  at  Erie, 
Pennsylvania* 

"It  seems  that  the  Board  of  Trustees,  of  our 
County  Hospital,  took  the  matter  up  with  our 
County  Court  in  regard  to  buying  a sterilizer 
for  the  Hospital.  Ar .4  the  Hospital  authori- 
ties were  advised  by  the  County  Court,  so  I 
understand,  that  if  they  thought  the  Hospi- 
tal should  have  the  sterilizer,  they  should 
go  on  and  buy  it,  whioh  they  did* 

"It  was  shipped  to  the  Hospital  on  February 
7,  1942,  and  I am  sending  you  a copy  of  the 
oontrnct.  However,  the  oontract  and  notes 
described  therein,  were  never  properly  signed 
and  the  v401.00,  cash  payment  was  never  paid* 

"The  Sterilizer  Company  is  now  threatening  to 
take  the  sterilizer  out  of  the  Hospital* 

"Two  of  the  County  Court  Judges  are  willing 
to  pay  for  the  sterilizer,  but  the  Presiding 
Judge  of  the  County  Court  refuses  to  sign  the 
warrant  for  the  first  payment. 

"I  might  also  say  that  the  Hospital  is  now  in 
the  red  and  has  no  money  on  hand,  but  two  of 
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the  Judges  are  willing  to  make  these  payments 
out  of,  what  they  call,  an  incidental  fund 
which  is  really  the  general  revenue  fund,  and 
they  no w have  in  this  fund  about  fySOOO, 00 
which  is  used  for  emergency  purposes.  They 
have  raised  the  taxes  for  next  year,  to  obtain 
ad  itional  revenue  for  the  Hospital  and  I think 
this  additional  revenue  will  take  care  of  all 
the  Hospital  needs. 

"I  should  like  to  have  your  opinion  as  to  whether 
or  not  there  would  be  any  way  to  compel  the  Pre- 
siding Judge  to  sign  this  warrant  or  pay  for  the 
sterilizer  in  any  other  manner." 


From  an  analysis  of  the  facts  presented  by  your  bequest, 
we  conclude  that  the  only  question  before  you  for  determination 
is  whether  the  Presiding  Judge  of  the  County  Court  may  be  com- 
pelled to  sign  a warrant  for  the  payment  of  a claim  whi$h  has 
been  duly  allowed  by  said  Court.  In  this  respect,  we  assume 
that  the  sterilizer  to  which  you  refer  has  been  purchased  in 
accordance  with  law,  and  that  there  is  sufficient  money  in  the 
general  revenue  fund  of  the  County. 

Your  attention  is  directed  to  the  provisions  of  Section 
13831  of  R.  S.  Mo.,  1939,  which  provides  in  part  as  follows* 


"When  the  county  court  shall  ascertain  any 
sum  of  money  to  be  due  from  the  county,  as 
aforesaid,  such  court  shall  order  its  clerk 
to  issue  therefor  a warrant,  specifying  in 
the  body  thereof  on  what  account  the  debt 
was  incurred  for  which  the  same  was  Issued, 


Attention  is  further  directed  to  the  provisions  Of  Section 
13832  of  R.  S.  Mo.,  1939,  which  provides  in  part  as  follows* 


"Every  such  warrant  shall  be  drawn  for  the 
whole  amount  ascertained  to  be  due  to  the 
person  entitled  to  the  same,  and  but  one 
warrant  shall  be  drawn  for  the  amount  allow- 
ed to  any  person  at  one  time,  and  shall  be 
written  or  printed  in  Roman  letters,  without 
ornament.  Ijfc  shall  be  signed  by  the  president 
of  the  court  whilst  tho  court  is  in  session,  F 
attested  by  the  clerk,  #Tr” (Under-scoring 

ours • ) 
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The  provisions  of  these  statutes  are  clear,  unambig- 
uous, and  no  room  for  the  construction  of  the  same  exists. 

Cum  tins  v.  Publl c Servloe  Company,  66  S.  W.  (2d)  290.  More- 
over, under  the  provisions  of  Section  13832  supra , it  is 
clear  that  whenever  a warrant  shall  he  drawn  for  an  ampunt 
ascertained  to  he  due  to  a person  that  it  is  mandatory  on 
the  part  of  the  president  of  the  court,  while  the  courts  is 
in  session,  to  sign  suoh  warrant.  The  signing  of  a warrant 
is  merely  ministerial,  and  does  not  require  the  exercise  of 
any  discretion.  That  this  interpretation  is  correot  id  sup- 
ported hy  the  use  of  the  word  H shall"  appearing  in  said  sec- 
tion. Furthermore,  if  the  president  of  the  court  refuses  to 
sign  the  warrant,  ho  may  he  prosecuted  under  the  provisions 
of  Section  13843  of  R.  3,  Mo.,  1939. 

We  are  enclosing  a copy  of  an  opinion  dated  April  14, 
1941,  directed  to  Mark  Wilson,  Prosecuting  Attorney,  with  re- 
spect to  what  action  may  he  maintained  against  the  president 
of  a township  hoard  who  refused  to  sign  a warrant  for  a pay- 
ment on  a rock  crusher  when  two  members  of  the  townahlb  board 
approved  the  payment,  which  opinion,  we  think,  by  analogy  is 
here  applicable,  insofar  as  bringing  about  the  result  pf  hav- 
ing a warrant  duly  signed  as  required  by  the  provision^  of 
Section  13832,  supra. 


CONCLUSION. 


It  is  the  opinion  of  this  department  that  the  Presiding 
Judge  of  the  County  Court  is  required  to  sign  a warrani  for  the 
payment  of  an  amount  ascertained  to  be  due  by  the  County  Court 
under  the  provisions  of  Section  13832,  supra,  whether  pr  not 
suoh  Judge  concurs  in  the  payment  of  the  amount  which  has  been 
ascertained  to  be  due.  In  the  event  the  Presiding  JudJe  fails 
to  perform  the  duty  enjoined  upon  him  by  statute  he  may  be  prose 
outed.  Other  appropriate  action  in  the  form  of  mandamus  may  be 
used  in  compelling  the  performance  of  a duty  which  is  Clearly 
ministerial  in  nature. 


Respectfully  submitted 


RUSSELL  C.  STONE 

Assistant  Attorney  General 


APPRO V .0* 


ROY  MoKITTRICK 

Attorney  General 
RGS:ww 


CRIMINAL  LAW:  Postdated  check  on  bank  in  which  there  is  no 

account;  cannot  be  prosecuted  under  Sec -ion  . 

4694,  R.  S.  1939,  without  other  misrepresentations. 


January  24,  1942 


iv.r.  James  A.  Finch,  Jr. 
Assistant  Prosecuting  t torn ay 
316  broauway 

Cape  Girardeau,  nissouri 


bear  ir: 


e are  in  receipt  of  your  request  for  an  official 
opinion,  dateu  January  22u,  which  raaus  as  follows: 

"The  Supreme  Court  in  the  case  of 
State  v.  Taylor,  7 o S . W.  (2d)  378, 
hole  tuat  one  may  be  prosecuted  for 
a iiiisdemeanor  for  giving  a check  with 
insufficient  funds  in  the  bank  even 
though  the  check  was  postdated.  In 
that  case  the  court  dealt  with  the 
st  tuta  whereby  there  is  a pri.na  facie 
evidence  of  intent  to  defraud  if  the 
chock  is  not  paid  within  five  days 
after  receiving  notice  that  the  chock 
haa  not  been  paid.  I should  like  to 
have  your  opinion  as  to  whether  a 
defendant  could  be  prosecuted  under 
tne  felony  section  for  giving  a check 
on  a bank  in  which  he  had  no  account 
where  txie  check  is  postdated.  assume 
a situation  in  which  the  maker  of  the 
check  had  no  account  in  the  bank  at 
the  time  he  gave  the  choc*  and  had  no 
account  in  the  bank  subsequently,  oither 
between  the  time  the  chec*  was  given 
ana  the  date  shown  on  the  choc*  or  on 
or  subsequent  to  the  .ate  appearing  on 
the  check.  In  your  opinion  could  there 
bo  a prosecution  under  those  circum- 
stances under  tne  felony  aectlon,  or 
would  it  be  necessary  to  bring  the 
prosecution  under  the  misdemeanor  sec- 
tion. 
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"..econdly,  I should  11  ice  your  opinion 
as  to  whether  the  State  pays  the  costs 
of  extradition  proceedings  where  nec- 
essary In  a situation  where  the  charge 
Is  one  for  a misdemeanor.  In  other 
words.  If  under  the  above  state  of 
facts  you  are  of  tne  opinion  that  the 
prosecution  must  be  under  the  misdemeanor 
section,  will  the  State  pay  the  neces- 
sary extradition  costs  of  extraditing  the 
defendant  on  such  charge,  or  Is  that 
expense  which  must  be  born9  by  the  County?" 

Under  the  facts  stated  in  your  request,  we  are 
assuming  that  you  are  relying  solely  on  the  fact  that  the 
check  was  postdated  and  the  writer  of  the  check  had  no  funds 
in  the  bank  at  the  time  the  checx  vas  written.  You  do  not 
state  any  other  false  representations  made  by  the  defendant 
other  t-.an  the  writing  ana  delivering  of  tho  postdatod  check. 
If  any  other  false  representations  were  made,  which  were 
representations  of  an  existing  fact  and  not  of  an  event  or 
fact  that  would  occur  in  the  future.  It  would  be  possible  to 
obtain  a conviction  under  ths  felony  section,  which  Is  Sec- 
tion 4694,  h.  S • mo.  1939.  It  has  been  held  in  this  State 
that  the  mere  promise  of  the  defendant  that  a check  woulu  be 
paid, is  insuf i'icient  under  the  felony  sections  On  the  other 
nano.  It  nas  been  held  that  a conviction  may  be  had  under  the 
iii>dOi..eanor  sections  where  tno  chec..  is  postdated,  for  the 
reason  that  the  Legislature  saw  fit  to  enact  a separate  law 
with  reference  to  evidence  on  a check  dram  upon  a bank  and 
payment  refused  on  account  of  insufficient  funds.  The  sec- 
tions under  the  misdemeanor  sections  are  4695,  4696  and  4697, 
R.  S • do.  1939. 

•‘■he  Supremo  Court  in  construing  the  felony  section 
(4694)  in  tne  case  of  State  v.  Mullins,  237  S.  W.  502,  1.  c. 
504,  said: 


"So  the  only  evidence  offered  which 
proved  any  of  the  allied  misrepre- 
sent tlons  was  the  p/o^lssoi*,  state- 
ment of  tho  defendant  that  his  check 
would  be  paid.  \s  seen  aoove,  that 
is  not  a false  pretense  within  the 
meaning  of  the  statute. 
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" x t,  may  be  urged  that  presentation 
of  a check  drawn  on  the  bank  v.as 
prima  frcie  a representation  that 
the  defendant  had  funds  there.  The 
Legislature  of  1917  (Acts  1917,  p. 

244)  passed  an  act  Incorporated  in 
the  statutes  of  1919  as  sections 
3553  ancl  3554.  Section  3553  relates 
to  the  offenso  of  drawing  a bogus 
check  or  checks  upon  a bank  with  in- 
sufficient funds  to  mast  it.  It  will 
be  noted  tnat  the  defendant  was  not 
prosecuted  under  that  section  but 
under  section  3343,  a general  statute 
relating  to  the  obtaining  of  money  by 
false  pretenses. 

"Section  3554  is  as  follows: 

"•See.  3554.  Notice — Five  Days--How-- 
nvldence.  As  against  the  maker  or 
drawer  thereof,  tne  asking,  drawing, 
uttering  or  delivering  of  a check, 
draft  or  order,  payment  of  y/hlch  is 
refused  by  the  drawee,  shall  be  prima 
facie  evidence  of  intent  to  defraud 
and  of  Knowledge  of  insufficient  funds 
in,  or  creait  with,  such  bank  or  other 
depositary,  provided  such  maker  or 
drawer  small  not  have  paid  the  urav.ee 
thereof  the  amount  due  thereon  (together 
with  tne  drawee  thereof  the  amount  due 
thereon),  together  witn  all  costs  and 
protest  fees,  within  five  days  after 
receiving  notice  that  such  check,  draft 
or  order  has  not  boon  paid  by  the 
drawee . * 

"Under  that  section  the  drawing  of  a 
v neck  upon  a bank  in  which  the  arawer 
has  no  funds  would  be  prima  facie  evi- 
dence of  Intent  to  defraud  unless  with- 
in five  days  after  notice  of  dishonor 
the  arawer  should  make  the  drawee  whole. 
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Mr.  Janas  A.  Finch,  Jr. 


wror  the  purpose  of  tnis  case  we  will 
assume,  without  deciding,  that  this 
section  is  applicable  to  the  present 
transaction.  * * #” 

The  Supreme  Court  of  this  State  in  construing 
tne  misdemeanor  sections,  that  is,  4693,  4696  and  4697,  in 
the  case  of  State  v.  Tailor,  73  S.  . (2d.)  378,  1.  c.  385, 
said: 

"This  court  in  the  Shelby  Case  and 
in  prior  decisions  upheld  the  poror 
of  the  General  Assembly  to  declare 
by  statute  the  rule  of  prima  facie 
evidence  laid  down  in  section  4116. 

The  like  power,  asserted  in  section 
4306,  is  not  questioned.  And  since 
tne  latter  section  makes  no  distinction 
between  predated,  truly  dated,  post- 
dated, or  nondateci  checks,  the  facts 
which  the  statute  makes  prima  facie 
evidence  should  be  qpplicablo  to  post- 
dated checks  as  well  as  to  predated, 
truly  dated,  or  nondated  checks.” 

Section  4306,  mentioned  in  the  above  opinion,  is  nor  Section 
4696,  R.  S.  Mo.  1939. 

In  answer  to  the  second  part  of  your  request,  and 
in  view  of  the  fact  that  we  are  holding  that  a conviction 
cannot  be  had  upon  the  felony  section,  that  is,  4694,  where 
the  evidence  rests  solely  upon  a postdated  check  drawn  upon 
a bank  in  which  the  drawer  had  no  account,  we  are  holding 
that  the  defendant  may  be  charged  under  the  misdemeanor  sec- 
tions, provided  proper  notice  has  been  given  as  set  out  in 
Section  4696,  supra. 

Of  course,  a conviction  may  oe  had  against  a defend- 
ant under  the  misdemeanor  sections,  but  in  order  to  obtain  a 
conviction  on  a postdated  check  it  would  be  necessary  that 
the  five  days’  notice  be  given.  Ihis  section  (4696)  covers 
merely  the  matter  of  evidence  of  tne  Intent  to  defraud  and 
tixe  icnowladge  of  insufficient  funds  in  the  bank. 


i.lr.  Jamies  A.  I- inch,  Jr 
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As  to  the  matter  oi‘  the  extradition  of  the  defend 
ant  in  this  cate,  we  are  enclosing  an  opinion  rendered  by 
tnls  office  on  January  5,  1934,  to  Honorable  Valter  G. 
Stillwell,  Prosecuting  Attorney  of  darion  County , in  which 
we  held  that  the  expenses  of  the  messenger  la  fixed  in 
amount  by  the  Governor  and  is  solely  within  his  discretion. 
It  is  only  under  very  extraordinary  circums tances  that  the 
Governors  of  this  State  have  granted  requisitions  on  mis- 
demeanor charges. 


Conclusion 


In  view  of  the  above  authorities  It  Is  the  opinion 
of  this  Department  that  a conviction  cannot  be  maintained 
ana  upheld  under  the  felony  section  (4694)  against  a person 
who  giv es  a postdated  check  upon  a bank  in  whicu  he  has  no 
account,  if  the  check  is  the  sole  evidence  of  the  false 
representation.  It  is  further  the  opinion  of  this  office 
that  a conviction  can  be  had  under  the  misdemeanor  sections 
(4G9b,  4696  and  4697)  against  a person  who  gives  a postdated 
check  upon  a oan.c  in  which  he  has  no  account,  provided  he  is 
given  the  proper  notice  as  set  out  under  section  4696,  R.  S. 
ko • x939. 


Respectfully  submitted. 


v . J . BURKE 

Assistant  Attorney-Gen oral 


APi  ltGVEDj 


mr  \ tp'J!-!!/) 

(Acting)  A ttorney*-General 


JB  s i-G 
nnc. 


MISSOURI  REAL  ESTATE 
COMMISSION 


Trustee  buying  property  to  protect 
taxes  is  not  reouired  to  have  license 
from  Commission . 


February  24,  1942 


lion.  James  A.  Finch,  Jr. 
Assistant  Prosecuting  Attorney 
Cape  Girardeau  County 
Cape  Girardeau,  Missouri 


Lear  Sir: 


We  are  in  receipt  of  ;,our  request  for  an  official 
opinion,  which  reads  as  follows: 


"Section  11,151,  R.  S,  i*o.  1939,  pro- 
vides for  the  appointment  by  the  County 
Court  of  a suitable  person  to  act  as 
trustee  for  the  county  to  bid  at  ax 
sales  under  Section  11,130,  said  pur- 
chases to  be  made  by  such  person  as 
trustee  for  the  county.  Such  lands 
or  lots  so  purchased  shall  then  be 
sold  and  deeds  ordered  executed  and 
delivered  by  the  trustee  on  orde  of 
the  County  Court;  the  proceeds  of 
the  sale  to  be  applied  to  the  payment 
of  costs  and  taxes.  The  trustee  re- 
ceives some  compensation  out  of  the 
proceeds,  the  amount  being  determir ed 
by  the  County  Court,  but  not  to  exceed 
10)t  of  the  purchase  price  received. 

"Senate  Bill  No.  87,  adopted  at  the 
1941  session  of  the  Legislature, 
and  appearing  at  page  424  of  the 
Session  Acts  of  1941,  sets  out  the 
Act  oreating  the  Missouri  Real  Estate 
Commission,  ana  provides  that  persons 
buying  and  selling  real  estate  with 
certain  exceptions  must  obtain  a li- 
cense from  the  Real  Estate  Commission. 


Bon.  James  A.  Finch,  Jr 
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Section  3 of  that  Act  provides  in  part 
that  it  shall  not  apply  to  'any  pers  n 
selling  reel  estate  unoer  order  of  any 
court. ' 

"The  Missouri  Heal  Lstate  Commission 
has  advised  the  Trustee  acting  for  the 
County  Coart  of  Cape  Girardeau  County 
that  inasmuch  as  he  receives  some  compen- 
sation for  1 is  services  he  must  ha-  e a 
license  to  authorize  him  to  ect  in  that 
capacity.  I should  appreciate  the 
ooinion  of  your  office  as  to  whether 
the  trustee  designated  by  the  County 
Court  of  Cape  Girardeau  County  is  re- 
quired to  have  a 1 cense  to  act  in 
that  capacity.  It  is  my  under ste.  t ing 
that  this  person  does  not  otherwise 
engage  in  business  as  a real  estate 
agent,  and  my  request  is  based  upon 
the  assumption  that  the  only  sales 
made  by  him  are  of  land  purchased  by 
him  as  trustee  for  the  county,  same 
being  ultimately  sold  by  order  of  the 
County  Court  pursuant  to  the  provisions 
of  Section  11,131." 


Laws  of  .Missouri,  1941,  page  424,  provides  for  a issouri 
heal  state  Commission  to  control  ano  regulste  the  buying 
and  selling  of  real  estate  in  .Missouri,  by  persona  in  the 
real  estate  business. 

Section  1 of  the  Act  provioes  that  a license  must  be 
procured  from  the  . issouri  heal  state  Commission  by  every 
real  estate  broker,  or  salesman. 

In  section  3 of  the  *-ct,  a real  estate  broker  is  defined 

as : 


- any  person,  copartnership  associa- 
tion or  corporation,  foreign  or  domestic. 
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who  advertises,  claims  to  be  or  holds 
himself  oat  to  the  public  as  a LlChiVdhL 
real  estate  broker  or  dealer  and  who  for 
a co  pensation  or  valuable  consideration, 
as  a whole  or  partial  vocation,  sells  or 
offers  for  sale,  b>  ys  or.  offers  to  buy, 
exchanges  or  offers  to  exchange  the  real 
estate  of  oth  rs;  or  who,  leases  or  offers 
to  lease,  rents  or  offerfe  for  rent  the 
real  estate  of  others;  o*r  who  loans  money 
for  others  or  offers  to  negotiate  a loan 
secured  or  to  be  secured  by  a deed  of 
trust  or  mortp-7  ~e  on  real  property.  * 


Section  3 further  orovides,  however,  that: 


1 >•-  « nor  shall  this  act  anply  to 

a receiver,  trustee  in  bankruptcy, 
administrator,  executor,  or  any  person 
sell  In,-.-;  real  estate  on-  er  ordtr  of  any 
court , nor  to  a trustee  acting  under  © 
trust  agreement,  deed  of  trust,  or  will, 
nor  to  tne  regular  em  loyees  thereof; 

• " (Underscoring  ours.) 


Section  11131  R.  o.  Missouri,  1939,  provides  that  a 
county  court  of  any  county  in  order  to  protect  itself 
from  loss  upon  taxes  aue  them,  may,  c c . se  of  inadequate 
bids  upon  property  sold  for  such  taxes,  appoint  a trustee 
to  purchase  said  lots.  This  trustee  holds  the  property 
for  the  benefit  of  all  the  funas  entitled  to  participate 
in  the  taxes  against  said  property.  The  statute  further 
provides  that: 


" «•  * * All  lands  or  lots  so  purchased 
shall  be  sold  and  deeds  ordered  exe- 
cuted ana  delivered  y such  trustees 
upon  order  of  the  County  Court.  * * 

Compensation  to  trustees  as  herein 


Hon.  James  A.  Finch, 
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designated  ahtll  be  payable  solely 
from  proceeds  derived  from  the  sale 
of  lands  purchased  by  them  as  such 
trustees  * * 


Th^re  is  no  doubt  thet  a county  court,  in  ordering  a 
sale  of  t he  land,  acts  judicially.  As  was  said  in  the  case 
of  Lube  v.  Cole  County,  287  8.  W.  445,  1.  c.  448: 


" *-  * The  covin ty  court  is  a court 

of  record  and  in  acting  upon  matters 
within  its  discretion,  it  exercises 
Judicial  functions.  In  this  case  Cole 
county  stood  in  or  attempted  to  assume 
the  relation  of  an  owner  or  proprietor. 
The  county  court  acted  as  for  an  owner. 
If  the  land  in  suit  was  property  held 
by  Cole  county,  the  determination  of 
the  county  court  that  it  was  expedient 
to  sell  it  in  the  manner  and  for  the 
purpose  provided  by  the  statute  was  a 
matter  within  the  discretion  and  power 
of  that  court. " 


A reading  of  the  above,  discloses  that  the  trustee 
receives  his  compensation  only  when  the  land  is  sold, 
which  property  is  sold  upon  the  order  of  the  county  court. 
’Ae  believe  it  is  clear  that  the  trustee,  as  such,  comes 
within  the  exemption  above,  that  is,  that  he  is  a "person 
selling  real  estate  under  the  order  of  any  court",  and, 
therefore,  does  not  have  to  have  a license  to  transact 
such  sale.  T.e  are  aware  of  the  case  of  hansas  City  v. 

Fee,  160  S.  537,  174  lio.  App.  501,  in  which  it  is  held 
that  a fireman  employed  by  a school  district  came  within 
the  purview  of  a city  ordinance  requiring  all  firemen  in 
charge  of  steam  boilers  to  obtain  a city  license.  This 
case  might  be  controlling  if  the  statute  did  not  spe- 
cifically exempt  persons  selling  under  an  order  of  court. 
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CONCLUSION 


A trustee  apoointed  by  a county  court  to  purchase 
lands  to  protect  the  tax  lien  of  the  county,  anu  to  sell 
such  property,  is  not  req.-ired  to  obtain  a license  from 
the  Missouri  Real  Estate  Commission, 


Respectfully  submitted 


ARTHUR  O'KEEFE 

Ass Is tart  Attorney  General 


AP  ROVED  BY: 


ROY  McKI'I TRICK 

Attorney  General  of  Missouri 


AO*  KIEV. 


SCHOOLS: 


Vacancy  occuring  in  a town  or  city  school 
board  should  be  filled  at  the  next  annual 
school  election,  regardless  of  when  the 
vacancy  occurs. 


April  3,  1942 


Mr.  Jno.  Ed.  Fuhrman 
County  Superintendent 
of  Schools,  Linn  County 
Brookfield,  Missouri 


Dear  Sir: 

We  have  your  letter  of  April  1, which  reads  as 

follows : 

"Relative  to  our  tdephone  conver- 
sation Tuesday  afternoon,  March  31 > 

1942,  in  regard  to  the  Browning  Pub- 
lic School,  Browning,  Mo. 


"Friday  night,  March  27,  1942,  one 
of  their  directors  resigned  whose 
term  was  not  up  this  election  year. 

"As  prescribed  by  law  the  election 
notices  were  already  posted,  March 
23,  1942.  The  question  is:  Can 
they  vote  for  three  directors  this 
school  year,  one  to  fill  the  unex- 
pired term  or  should  they  appoint 
a director  to  fill  the  vacancy  and 
he  in  turn  would  hold  office  until 
the  annual  meeting  date  in  April,  1943?" 

Although  your  letter  does  not  so  state,  we  have 
learned  from  other  sources  that  the  Browning  School 
District  is  a six  director  district. 

Section  10468,  R.  S.  Missouri  1939*  provides  as 

follows : 
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"The  government  and  control  of  such 
town  or  city  school  district  shall 
be  vested  In  a board  of  education  of 
six  members,  who  shall  hold  their 
office  for  three  years  and  until  their 
successors  are  duly  elected  and  quali- 
fied, and  any  vacancy  occuring  in  said 
board  shall  be  filled  in  the  same 
manner  and  with  like  effect  as  vacan- 
cies occuring  in  boards  of  other 
school  districts  are  required  to  be 
filled,  and  the  person  appointed  shall 
hold  office  till  the  next  annual  meet- 
ing, when  a director  shall  be  elected 
for  the  unexpired  term." 


The  Supreme  Court  in  the  case  of  State  ex  rel.  vs. 

Harper,  336  Missouri,  717;  80  S.  W.  (2)  849,  held  that 
directors  who  were  appointed  to  fill  vacancies  occuring  on 
a Board  of  Directors  of  such  a school  district  serve  only 
until  the  next  school  election,  and  that  those  appointed  to 
fill  the  vacancies  did  not  remain  members  after  the  date  of 
said  election.  Therefore,  whether  or  not  the  vacancy  you 
speak  of  has  been  filled,  on  April  7,  1942  the  office  of 
the  director  who  resigned  will  be  vacant,  thereby  making 
three  vacancies  on  said  Board.  Said  Section  10468,  also 
provides  that  at  the  next  annual  meeting  a director  shall  be 
elected  for  the  unexpired  term  for  the  director  whose  office 
is  vacant.  It  would  seem  therefore,  that  when  a vacancy 
occurs  on  a Board  of  Directors  of  such  a district  the  law 
requires  that  at  the  next  succeeding  election  someone  should 
be  elected  to  fill  out  the  unexpired  term  of  the  director  whose 
office  has  been  vacated. 

We  find  no  statute  which  requires  that  in  a town  or 
city  district  notice  be  published  notifying  the  public  that 
directors  will  be  elected  at  the  coming  school  election. 

Neither  is  there  any  provision  in  the  law  for  a candidate  for 
the  office  of  school  director  in  such  a district  to  file 
his  name  as  candidate.  The  voters  are  free  at  such  an 
election  to  vote  for  whomever  they  care  to,  and  the  parties 
receiving  the  highest  number  of  votes  would  be  elected.  Sec- 
tion 10469,  R.  S.  Missouri  1939,  provides  that  in  such  a 
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district  the  voters  shall  annually  elect  two  directors. 
This  provision  takes  care  of  two  vacancies  which  occur 
by  expiration  of  office  every  year.  Section  10468,  supra, 
provides  that  at  the  next  annual  meeting,  after  a vacancy 
has  occured  in  the  Board  during  the  interim  between  elec- 
tions, a director  shall  be  elected  for  the  unexpired  term. 
It  would  seem  therefore  that  the  law  contemplates  that  at 
the  annual  election  in  such  district  all  vacancies  then  in 
the  Board  of  Directors  should  be  filled.  In  the  case  you 
mention  there  will  be  the  two  regular  vacancies  and  the 
vacancy  created  by  the  resignation  of  the  third  director. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  office  that  at 
an  annual  school  election  in  a town  or  city  school  district 
all  vacancies  in  the  Board  of  Directors  at  the  time  of  such 
election  should  be  filled  by  the  voters.  In  your  case,  one 
of  those  elected  would  be  for  the  unexpired  term  of  a re- 
signed director  and  two  would  be  for  full  terms. 


Yours  truly 


Harry  H . Kay 

Assistant  Attorney  Teneral 


APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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DEPUTY  ASSESSOR  the  position  of  road  overseer. 

ROAD  OVERSEER: 


July  11,  1942 


FILED 
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Mr.  J.  L.  Freeman 
Assessor  of  L'oniteau  County 
Tlotom,  i . is  sour  i 

Dear  ^ir: 


T Ip  will  acknowledge  receipt  of  your  let- 
ter ;f  recent  date  which  is  as  follows: 

"I  he ve  a deputy  assessor  who  has  been  ap- 
pointed road  overseer  in  this  county.  Is 
it  legal  for  ;e  to  retain  him  as  a deputy, 
as  he  win  >e  drav;ing  two  salaries  from 
the  county?'' 


Section  8510,  h.  S.  Mo.,  1939,  provides  for 
the  appointment  of  road  overseers  and  their  qualifi- 
cations 6 u ry.  Section  8518  provides  tjhal  the 
overseer  is  to  give  a bo  -d.  Section  8519  provides 
that  the  overseer  shall  make  monthly  statements  and 
file  then  with  the  county  clerk.  Section  8520  pro- 
vides that  the  road  overseer  shall  keep  the  roads  in 
repair  according  to  the;  engineer's  specification. 
Section  8b21  provides  that  the  overseer  shall  report  to 
the  Count;  Court.  Section  8522  provides  numerous 
duties  such  as  keeping  roads  in  good  repair,  cutting 
an*  removin'  or  brush,  dragging  or  shovelling  off  the 
snow,  etc.  In  addition  he  is  a collector  of  poll  tax 
providing  the  County  Court  shall  by  record  adopt  this 
Section.  There  are  other  sections  dealin  with 
ditching  and  othei  general  road  work.  41  of  which 
compose  the  duties  of  the  load  overseer. 

Section  10945  provides  that  the  deputy 
assessor  may  bo  appointed,  who  is  to  take  an  oath  the 
sane  as  the  assessor  and  provides  that  he  shall  have 
the  same  powers  and  duties  as  the  assessor  himself 
while  he  is  employed  as  such  deputy,  ‘■‘•’he  deputy  es- 
Df ssor  is  paid  out  of  «he  fees  Allowed  to  the  asses- 
sor ana  is  answerable  to  him  directly.  The  assessor 
lire  or  fire  the  deputy  at  his  pleasure. 
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The  only  question  here  involved  is  whether 

or  not  these  two  offices  are  incom  patible.  There  are 
a long  lino  of  cases  in  this  State  which  hold  to  the 
doctrine  hot  a person  c nnot  hold  two  public  offices 
when  h . duties  of  the  3ame  arc  incompatible*  In  the 
case  of  Stole  cx  rel.  v.  j us,  135  iio«  325,  l.c.  330, 
the  rule  is  i -t  out  as  follows: 


n * The  rule  at  common  luw  is  well 

settled  that  one  who,  while  occupying  a pub- 
lic office,  accepts  another  vhlch  is  incom- 
patible with  it,  the  firs  will,  ipso  f^cto, 
temina  e with. out  Judicial  proceeding  or  any 
other  act  of  ti  e incumbent*  The  acceptance 
of  the  second  office  operates  as  a resigna- 
tion of  irst,  St etc  ~ rel*  v. 

48  Iio  • 242 j chem,  *‘ab.  Offices. 

420-426 ; 

51. 


O r chem,  - 
Throop , ub, 


uo 

Officers, 


.,  secs, 
secs,  30, 


"The  rule,  it  is  said,  is  founded  upon  the 
plain*  st  principles  of  public  policy,  and  has 
obt.  ii  e fre  v er  e«  r3  ti  es.  hi-.-  v.  at- 
teson , 4 . A.  Ad*  9. 

"’The  rule  has  been  generally  stated  in 
broad  and  unqualified  terms,  that  the  accep- 
tance of  the  incompatible  office,  by  whomso- 
ever the  t ^ointment  or  election  mi  ht  be 
nude,  absolutely  deter  lined  the  original  of- 
fice, leaving  no  shadow  of  title  in  the  os- 
soscor,  whose  successor  tay  be  t once 
elected  or  appointed,  neither  quo  warranto 
nior  a otion  bein  neces:  l Bill*  un* 

Coro,  (4  A • . ) , s c.  325;  bee  ole  ex  rel.  v. 

,,  77  N.  Y*  503. 

It  Is  "urther  set  out  in  State  ex  rel* 
McAllister  v.  Dunn,  277  Mo*58,  l.c*  44,  as  follows: 

" *’  " " It  is  elementary  lav;  that  one 

may  not  old  two  offices  the  duties  of  vn.ioh 
are  incompatible.  " 

In  the  case  of  btate  ex  inf.  v.  ^r^uer,  235 
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Llo.  240,  l.o.  -'7,  t Jou3  : 

* * * ' i Ilia  ter.",  as  judre  had  n >t  exoirad 
and  he  ha 

court,  Judre  ..  suit  : * bnder  this  pro- 

vision a ,1ud~''  r,f  e court  of  x cord  is  cleur- 
ly  ineligible  to  • sect  in  either  house  of 
the  Legislature  v/Mlst  he  holds  the  office 
of  iudre.  The  existenc  of  the  two  offices 
in  the  ie  individual  5 incou  tible,  nd 

* 

In  the  early  case  of  otate  of  1 issourl  ex 
rel.  v.  Lusk,  41  tio.  tho  Court  stud  us  follows : 

writ  of  n u o warranto  was  sued  out  of  the 
Cole  Circ  it  ’Ccirt  a aT:St  the  we  lend  am  to 
test  his  riyht  to  Kold  **he  offic  of  c;uj.ty 
clerk,  h'ivi  1 b en  elected  to  und  having 
entered  upon  the  duties  of  the  office  Of 
Olei  . )f 

claims  that  by  t is  ?ct  he  has  in  effect 
eurre  re  ‘ic  . , 

tli-..  retisoi  dutie  the  two  offi- 

Inco  antible  in  lav,-.  la 
so,  there  is  o doubt  th«  the  aooe  tahoe 
of  the  seco'd  fflce  woul<.  vs  •■the  the  first 
(State  ex  rel.  wens  v.  >r  , . , . . ; 

and  counsel  Vuv'.  i~iven  some  forcible  illus- 
trations of  the  difficulty  arising  under 
some  circu  ns  dances  i ’.olei:;-  both  of  icas 
by  the  s.-.uue  nerson.  ” " 

The  tor-'*i  iCo  •]>at.1.ble"is  defined  i,.  the 

ease  of  Jo  . . , : 

i 

"Term  * ineor  patlble*  is  defined  as  not  com- 
patible, Inc  >1  of  be:  oOi. izi  r or  afree- 
, . - . 
are  inoo  aatible  he  they  c nnot  coexist, 
and  inconsistent  when  they  are  onposed  to 
to  each  ot  ex.'" 


hlr  ■ J 
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The  tc.  t,  therefore,  to  determine  v.hether  or 
not  the  duties  of  tvro  public  offices  are  i .compatible 
is  whether  or  not  the  duties  of  t1  o:q  offices  would 
directly  conflict  with  each  other  nuking  it  so  that  a 
person  holding  the  offices  could  net  honestly  and 
fairly  administer  tl  -ies  of  the  tvro  offices.  We 
cannot  find  such  incompatibility  in  tho  office  of  de- 
puty assessor  ond  a road  overseer.  T;  e duties  of  the 
two  offices  are  absolutely  different  and  are  not  con- 
flicting in  any  manner.  In  passing,  v;e  .light  say  that 
the  deputy  assessor  does  not  derive  his  >ay  from  his 
county  but  frc.  i the  fees  whicl  the  assessor  is  entitled 
to  in  his  office. 


COhCLUbI  h 


It  is,  therefore,  the  opinl  n of  this  office 
that  a person  lay  hold  the  office  of  deputy  assessor 
and  road  overseer  in  honiteau  County. 

hespedtfully  submitted, 


APPROVED: 


7*  * '-■»?  rv  •'■•rmr 

— «.  - k.  -i-  . • ■ «.  Jp Xj  I jL 

..cS  sistant  *t  tornay-General 


VAN  : C.  h i fv 
(Acting)  nttorney-General  . 


OFFICERS:  Deputy  County  Clerk  may  attest  county 

warrants . 

COUNTY  CLERKS: 


August  17,  1942 


Hon.  Robert  h.  ProBt 
Prosecuting  Attorney 
Clinton  County 
Plattsburg,  hissoiiri 


Dear  sir : 


tie  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  August  11,  1942,  which  reads  as  follows: 


"At  the  request  of  the  members  of  the 
County  Court  of  Clinton  County,  I am 
asking  for  an  opinion  on  the  follow- 
ing set  of  facts. 

"The  County  Clerk  has  instructed  his 
deputy  not  to  attest  any  warrants 
which  have  been  ordered  paid  by  the 
County  Court  for  bills  which  have 
been  duly  allowed  but  insists  that 
he  and  he  only  attest  them.  At 
times  the  clerk  is  absent  from  his 
office  for  days  at  a time  and  when 
the  court  meets  in  his  absence  they 
cannot  pay  any  bills  as  he  is  not 
there  to  attest  the  signature  of  the 
presiding  Judge  thereby  delaying  the 
payment  of  claims  which  are  Just  and 
many  of  which  are  for  labor  performed 
by  persons  who  need  their  money, 

"The  question  which  the  courts  ask  is 
this:  Is  the  County  Clerk  given  the 
authority  to  pass  upon  the  allowance 
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of  claims  against  the  county  and 
has  he  any  authority  to  refuse  to 
attest  a warrant  as  long  as  there 
are  funds  out  of  which  to  pay  said 
warrant  and  further  can  the  Sounty 
Court  make  an  order  authorising 
and  directing  the  deputy  County 
Clerk  to  attest  these  warrants.” 


Clerks  of  courts  are  only  ministerial  officers  of 
the  court.  It  was  so  held  in  Caldwell  v.  Cockrell,  217 
. 524,  200  Mo«  269;  Statje  ex  rel  v.  Priest,  152  S.  W. 
(2d)  109,  and  Cannon  v.  Kikles,  151  5.  W.  (2d)  472. 

? 

Under  Section  13831  R.  S.  iissouri,  1939,  the  county 
court,  when  ascertaining  any  sum  of  money  due  from  the 
county,  shall  order  its  clerk  to  issue  a warrant  and, 
under  -Section  13832  K.  S#  Missouri,  1939,  it  is  the  duty 
of  the  president  of  the  county  court,  who  is  the  presid- 
ing judge,  to  sign  the  warrant,  and  it  is  the  duty  of  the 
clerk  to  attest  the  warrant.  Under  Section  36,  article 
VI  of  the  Constitution  of  Missouri,  the  county  court  shall 
have  jurisdiction  to  trarsact  all  county  and  such  other 
business  as  may  be  prescribed  by  law.  by  virtue  of  Sec- 
tion 36,  Article  VI,  of  the  Constitution  of  Missouri,  the 
legislature  enacted  Sections  13824  and  13825  1 . S.  Mis- 
souri, 1939,  which  refer  to  the  auditing,  settling  of 
claims,  and  the  issuing  of  warrants  for  the  payment  of 
the  same. 

Section  13299  R.  3.  Missouri,  1939,  reads  as 
follows : 


"Every  clerk  may  appoint  one  or  more 
deputies,  to  be  approved  by  the  judge 
or  judges,  or  a majority  of  them  in 
vacation,  or  by  the  court,  who  shall 
be  at  least  seventeen  years  of  age 
and  have  all  other  qualifications  of 
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their  principals  and  take  the  like 
oath,  and  may  in  the  name  of  their 
principals  perform  the  duties  of 
clerk;  but  all  clerks  and  their 
sureties  shall  be  responsible  for 
the  conduct  of  their  deputies." 


Under  the  above  section  the  deputy  clerk  may,  in 
the  name  of  his  principal,  perform  the  duties  of  the  clerk. 

That  a deputy  may  perform  the  same  duties  as  the 
clerk  under  whom  he  serves,  was  held  in  the  case  of 
Springer  v.  McSpadden,  49  Mo.  299,  1.  c.  300,  where  the 
court  said: 


w±he  acknowledgment  is  in  due  form, 
and  it  was  taken  and  certified  by 
the  deputy  of  the  circuit  clerk 
in  the  name  of  the  principal.  It 
is  now  claimed  that  the  acknowledg- 
ment was  fatally  defective;  that 
the  deputy  had  no  right  to  take  the 
same,  and  that  no  one  but  the  princi- 
pal In  his  own  proper  person  could 
perform  that  act.  The  statute  enacts 
that  every  clerk  may  appoint  one  or 
more  deputies,  who  shall  be  at  least 
seventeen  years  of  age,  and  ha\e  all 
other  qualifications  of  their  princi- 
pals, and  take  the  like  oath,  and  may, 
in  the  name  of  their  principals,  per- 
form the  duties  of  a chief  clerk.  (Wagn. 
Stat.  259,  Sec.  16.)  section  12  of  the 
chapter  in  relation  to  conveyances  (V/a^yi. 
Stat.  275)  designates  how  the  certifi- 
cate of  acknowledgment  shall  be  granted, 
and  declares  that  when  granted  by  the 
clerk  of  a court  It  shall  be  under  the 
hand  of  the  clerk,  and  seal  of  the  court 
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of  which  he  Is  clerk.  Section  13 
requires  the  person  making  the  ac- 
knowledgment to  be  personally  known 
to  the  officer  taking  the  ssme,  and 
the  succeeding  sections  provide  for 
proving  the  Identity  of  the  grantor 
by  subscribing  witnesses  where  he 
is  not  personally  known  to  the  offi- 
cer. 

"Although  the  statute,  when  speaker g 
of  the  duties  and  powers  of  the  clerk 
in  respect  to  taking  acknowledgments, 
refers  to  him  alone,  yet  it  by  no 
means  follows  that  he  canrot  act  by 
deputy.  The  law.  In  prescribing  the 
duties  of  clerks,  invariably  desig- 
nates the  clerk  alone,  yet  the  func- 
tions of  his  office  may  always  be 
performed  by  deputy  duly  appointed. 

"ho  discrimination  i s made  by  sav  ing 
that  the  clerk  shall  do  certain  acts 
in  his  own  proper  person,  and  that 
others  may  be  done  by  the  deputy;  but 
the  language  is  broad  and  explicit, 
that  the  deputies  may,  in  the  name  of 
their  principals,  perform  the  duties 
of  the  chief  clerk.  The  deputy  has 
no  authority  to  act  in  his  own  name, 
but  when  he  performs  an  official  act 
in  the  name  of  the  principal,  it  Is 
the  act  of  the  principal  himself. 
Taking  the  acknowledgment  of  deeds 
and  granting  certificates  thereon 
are  among  the  powers  expressly  de- 
volved upon  the  clerk,  and  the 
deputies,  acting  In  the  name  of 
their  principals,  have  the  same 
power  as  the  clerks  themselves. 
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As  an  historical  fact,  we  know 
that  the  deputies  have  exercised 
this  power  In  the  name  of  their 
principals  ever  since  the  organisa- 
tion of  this  State,  The  practice 
has  been  universally  acquiesced 
in  by  the  courts  and  the  profession, 
and,  as  far  as  our  knowledge  extends, 
it  was  never  before  challenged.  ±o 
sanction  the  ruling  of  the  Circuit 
Court  in  this  case  would  be  to  un- 
settle and  destroy  the  title  to 
nearly  all  the  land  in  the  State.” 


Wagner’s  Statute,  1872,  Sec.  259,  Par.  16,  in  the 
above  quoted  portion,  is  now  Section  1329j  R.  S.  Mis- 
souri, 1939. 

Also,  in  the  case  of  In  Ret  Rothwell,  44  Mo.  App. 
215,  1.  c.  221,  Par.  1,  the  court  held  the  authority  of 
the  deputy  county  clerk,  unless  otherwise  limited,  is 
commensurate  with  that  of  the  offioer  himself. 

The  above  case  was  based  upon  Section  1971  R.  S. 
Missouri,  1889,  which  is  now  Section  13299  A.  S.  Mis- 
souri, 1939. 


COhCLUSlOK 


It  is,  therefore,  the  opinion  of  this  department, 
that  the  county  clerk  has  no  authority  to  pass  upon  the 
allowance  of  claims  against  the  county. 
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It  is  further  the  opinion  of  this  department , that 
the  county  clerk  has  no  authority  to  refuse  to  attest 
a warrant,  as  long  as  there  are  funds  out  of  which  to 
pay  said  warrant. 

It  is  further  the  opinion  of  this  department,  that 
the  county  court  may  make  an  order  authorizing  and  di- 
recting the  deputy  county  clerk  to  attest  warrants,  but 
such  an  order  is  not  necessary  for  the  reason  that  deputy 
county  clerks,  under  the  law,  arG  authorized  to  attest 
county  warrants. 


Respectfully  submitted 


• i • J . . d tliii. 

/issiatart  Attorney  General 


AP1R0V  i 1): 


ROY  iiciCITTRICK 

Attorney  General  of  Hiasouri 


YUJbJR,. 


COUNTY  TREASURER  - OFFICERS  - 

BONDS:  County  court  car:  refuse  to  accept  a surety  bona 

from  a county  treasurer. 


November  17,  1942 


Bon.  Robert  h,  irost 
Prosecuting  Attorney 
Clinton  ^ounty 
Plattaburg,  .*issouri 
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Dear  oir: 


•e  are  in  receipt  of  your  request  for  a r opirion, 
dated  November  13,  19*2,  which  reeds  as  follows: 


"Will  you  please  give  me  your  opinion 
regarding  Section  3238  Revised  Statutes 
1939  as  regards  the  liability  of  a Coun- 
ty to  approve  a surety  bond  for  a County 
lreasurer.  As  1 read  the  section,  the 
county  court  has  a right  to  refuse  to 
coi  ^ent  to  the  filing  of  a surety  bond. 
The  '.reasurer  of  our  county  has  always 
given  a surety  bond  and  it  has  always 
been  aporoved.  lhe  question  nor;  arises 
that  if  the  court  accrovea  the  bond,  will 
they  not  be  liable  for  the  cost  thereof. 
And  second,  can  they  refuse  to  approve 
the  bond  ever  tnough  they  will  have  to 
pay  the  cost  thereof." 


Under  Section  13795  R.  S.  .'Missouri,  1939,  the 
county  tree  surer  must  enter  into  a bond  to  the  county, 
within  ten  uays  after  his  election,  or  appoint  ort. 

Section  13795,  supra,  reads  as  follows: 


lion.  Robert  li.  frost 
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"'ihe  person  elected  or  appointed 
county  treasurer  under  the  provisions 
of  this  article  shall,  within  ten  cays 
after  his  electioi  or  appointment  as 
such,  enter  into  bond  to  the  county 
in  a sum  not  less  than  twenty  thousand 
dollars,  to  be  ll>.ed  by  the  county 
court,  and  with  such  sureties,  resident 
landholders  of  the  county,  as  shall  be 
approved  by  such  court,  conditioned  for 
the  faitliful  performance  of  the  duties 
of  his  office." 

1'his  section  appears  in  the  reenacted  Laws  of 
1937,  pa  e 424.  Under*  this  section  the  sureties  are  resi- 
dent landholders  of  t.  e county. 

Section  3258  R.  3.  issouri,  1939,  partially 
reads  as  follows: 


"whenever  any  officer  * * * of  any 
county  of  this  state,  * * * shall 
be  required  by  law  of  this  state, 

# * to  enter  into  any  official 
bond,  or  other  bond,  he  may  elect, 
with  the  consent  and  approval  of 
the  governing  body  of  such  * * 
county,  # * * enter  into  a surety 
bond,  «•  * * with  a surety  company 

* * * authorized  to  do  busi;  ess  in 
the  state  of  Missouri  and  the  cost 
of  every  such  surety  bond  shall  be 
paid  by  the  public  body  protected 
thereby. " 


'this  section  was  first  enacted  in  Laws  of  1937, 
pa  e 190,  section  1. 


JLon.  Robert  L.  Frost 
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Loth  of  the  above  sections  appear  1e  the  a aws  of 
Missouri,  1937,  Section  13795,  s*pre,  being  a rear act- 
mert  and  section  3238,  sunra,  being  the  first  enactment 
of  that  lar.  These  sections  a >pesr  in  the  Laws  of 
Missouri,  1937,  therefore,  both  sections  should  be  read 
together. 

’"here  two  acts  relatin  ' to  the  same  subject  matter 
are  passed  at  the  save  sessior  of  the  legislature,  they 
are  in  para  materia,  and,  to  arrive  at  the  true  legis- 
lative intent  they  must  be  construed  together,  (hull 
v.  ^aamann,  131  S.  ...  (2d)  721.) 

Under  Section  13795,  supra,  it  is  mandatory  that 
the  county  treasurer  give  a bond  in  a certain  amount, 
and  with  certain  sureties,  end,  under  Section  3238,  supra 
the  alternative  to  Section  13795,  ^upra,  is  that  the  coun 
treasurer  may  elect  not  to  lve  the  bond  as  set  out  under 
Section  13795,  supra,  and  ii»ay,  with  the  consent  and  ap- 
proval of  the  county  court,  enter  into  a surety  bond. 

When  the  county  court  consents  to,  and  aporoves  of,  the 
giving  of  such  a bond  by  the  county  treasurer,  it  is 
mandatory  that  they  pay  the  costs  of  the  premiums  for 
the  bond.  lr.  reading  Section  3238,  supra,  it  is  very 
noticeable  that  it  sets  out  the  election  of  the  county 
treasurer  to  give  a surety  bend,  and  the  consent  and 
approval  of  the  governing  bocy  which  in  this  case  is 
the  county  court,  and  further  says: 


" * * * and  the  cost  of  every  such 

surety  bond  shall  be  paid  by  the  pub- 
lic body  protected  thereby.”  (Under- 
scoring ours.) 


In  other  words,  the  county  court  shall  pay  the  costs  of 
every  such  surety  bond,  where  the  county  treasurer  elects 
to  lve  such  a bond,  ard  the  county  court  consents  to. 


Hon.  Kobert  E.  Frost 
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and  approves  the  giving  or  such  a bond.  That  the  county 
court  is  liable  for  the  costs  was  held  in  the  case  of 
Motley  et  al  v.  eallaway  bounty,  149  b.  V.  (2d)  875, 

1.  c.  877,  where  the  court  said: 


,l  it  a it  The  Legislature,  no  doubt 
taking  i.otice  of  the  results  of 
some  of  those  during  recent  de- 
pression periods,  considered  that 
surety  company  bonds  could  give 
better  protection  to  public  funds 
in  the  custody  of  public  officers, 
it,  therefore,  authorized  such  a 
bond  for  county  officers  if  the 
officer  elected  to  furnish  it  and 
the  county  court  approved  it.  It 
also  recognized  that  to  require  an 
officer  to  pay  the  oremiums  there- 
for would  have  tf^e  effect  of  redact- 
ing his  actual  net  compensation.  Lo 
when  consent  and  approval  for  the 
officer  to  purchase  such  a bond  at 
public  expense  was  given  in  advance 
by  'the  public  body  protected,  ' * 

it  a it  it  a it  (Underscoring  ours.) 


Under  the  above  holding,  it  is  necessary  that  the  consent 
and  approval  for  th*e  officer  to  purchase  such  a bard  must 
be  given  by  the  county  court  in  advance  of  the  giving  of 
such  bond.  ■‘•he  wording  of  Section  3233,  supra,  is  very 
plain  and  unambiguous.  The  primary  rule  of  construction 
is  to  ascertaiii  the  lawmakers'  intent  from  the  words  used, 
if  possible,  and  to  put  on  the  language  of  tie  legislature 
honestly  and  faithfully,  its  plain  and  rati  nal  meaning, 
and  to  promote  its  object,  and  the  manifest  purpose  of 
the  statute.  (Artophone  Corporation  v.  eoale,  133  b.  . 
(2d)  343.) 


Hon.  Robert  H.  Frost 
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The  main  question  ii  your  request  is  whether  or 
not  the  court  Is  liable  for  the  cost  of  the  surety  bond 
where  it  approves  the  bond.  The  bond  could  not  be  given 
unless  the  county  treasurer  elected  to  rive  such  a bond 
and  the  county  court  consented  to  the  acceptance  of  it. 

Your  second  question  lr  your  request  is:  oan  they 
refuse  to  approve  the  bond  even  though  they  Wj.11  have  to 
pay  the  cost  thereof?  As  stated  before,  such  a bond 
cannot  be  given  unless  the  county  treasurer  elects  to 
give  such  a bond,  and  the  county  court  consents  to  and 
approves  of,  the  giving  of  such  a’ bond. 


COj  clusiok 


It  is,  therefore,  the  opinion  of  ti  ls  department 
that  if  ti  e county  treasurer  elects  to  give  a surety 
bond,  as  set  out  in  Section  3238*  supra,  instead  of  a 
property  bond,  as  ac t out  in  Section  13795,  supra,  and 
the  county  court  consents  to,  and  approves  of,  the  giving 
of  such  a bond,  then  the  county  is  liable  tor  the  premiums 
on  such  a bond. 

It  is  further  the  opinion  of  this  department  that  the 
county  court  can  refuse  to  consent  and  approve  to  the  giv- 
ing of  a surety  bond  by  the  cotin ty  treasurer,  and,  in  that 
event,  such  a bond  cannot  be  given  by  the  county  treasurer, 
and  it  follows,  that  the  county  would  not  be  liable  on 
any  premium  on  such  a bond,  for  the  reason  that  the  county 
treasurer  should  give  a personal  property  bond  as  set  out 
in  Section  13795,  supra. 


Respectfully  submitted 

W.  J.  BURKE 

Assistant  attorney  General 


APPROVED: 


ROY  hcKI'j THICK 

Attorney  General  of  Missouri 
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CIRCUIT  CLERK:  Recorders  of  Deeds  - Deputies  for  circuit 

clerks,  who  are  ex  officio 
recorders  of  deeds  should 
he  approved  by  judge  or 
judges  of  the  circuit  court. 


ivece^ber  29,  1942 


Dor orable  Robert  H,  Frost 
frosocutlng  attorney 
Clinton  County 
Plattsburg,  f- is  sour  i 
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Dear  Cir : 


-e  are  In  receipt  of  your  request  for  an  opinion, 
under  date  of  December  22,  1942,  which  reads  as  follors: 


"in  our  county  the  circuit  clerk  is 
also  ex-officio  recorder  of  deeds 
and  as  such  recorder  of  deeds  is  en- 
titled to  a deputy  recorder.  Who 
has  the  authority  to  approve  or 
disapprove  of  this  deputy.  Does 
the  Circuit  Jur.ge  have  the  authority 
to  disapprove  a deputy  recorder  or 
is  the  question  of  approval  with  the 
county  court." 


According  to  the  last  Federal  decennial  census,  the 
population  of  Clinton  County  Is  13261. 

Section  13149,  Laws  of  Missouri,  1941,  page  525, 
reads  as  follows: 


"The  clerks  of  the  circuit  courts 
shall  be  ex  officio  recorders  In 
their  respective  counties,  except 
in  counties  cor. tail. in^,  19,000  in- 
habitants or  more." 


honorable  Robert  R.  i‘‘rost 


O 


Lecember  29,  1942 


This  section  la  a re-enactment  of  section  13149  R. 
s.  Missouri,  1939,  in  that  it  reduced  the  copulation 
therein  set  out  from  20,000  to  19,000.  it  also  spe- 
cifically states,  "ex  officio  recorders." 

The  term  "ex  officio"  denotes  by  virtue  of  tha 
office,  (King  v.  Physicians'  Casualty  Ass'n  of  America, 

150  Is.  . 1010,  1011,  97  eb.  637.) 

"iix  officio"  means  "from  office;  by  virtue  of  office; 
officially.  A term  applied  to  an  authority  derived  from 
official  character  merely,  not  expressly  conferred  upon  the 
individual,  but  rather  annexed  to  the  official  position; 
also  used  of  an  act  done  in  an  official  cnaracter,  or  a 
consequence  of  office,  and  without  any  other  appointment 
or  authority  than  that  conferred  by  the  office."  (Lobrano 
v.  Police  Jury  of  rarish  of  i laquemines,  90  Co.  423,  424, 
150  La.  14.) 

Also,  following  the  reasoning  in  t e last  two  pre- 
ceding cited  cases  the  Supreme  Court  of  b is  ctate,  in 
defining,  "ex  officio",  in  the  case  of  The  State  ex  rel. 
McGrath  v.  alker,  97  o.  162,  1.  c.  163,  said: 


"Section  18,  of  article  10,  of  the 
same  instrument  provides:  'Sec.  18# 
There  shall  be  a state  board  of 
equalization,  cox  sisting  of  the 
governor,  state  auditor,  state  trea- 
surer, secretary  of  state  and  attor- 
ney general.  The  duty  of  said  board 
shall  be  to  adjust  and  equalize  the 
valuation  of  real  and  personal  proper- 
ty among  the  several  counties  in  the 
state,  and  it  shall  perform  such  other 
duties  as  are  or  may  be  prescribed  by 
law. ' 


Honorable  Robert  L.  irost 


Lecenber  29,  1942 


-o- 


"It  trill  thus  be  seen  from  the  pro- 
visions of  the  constitution  just  noted, 
that  the  state  officers  mentioned  in 
section  24,  supra,  are  not  ex-officio 
members  of  the  state  board  of  equaliza- 
tion, that  1 8 1 their  membership  of  that 
board  Ts  not  the  result  of  their  holding 
certain  stete  offices ; but  is  the  result 
of  their  appointment  to  such  board,  by 
an  Independent  and  distinct  provision 
of  the  constitution,  1 Lurrill  Law  Llct,, 
title  ex-officio,  tut  for  such  inde- 
pendent provision  they  would  not  have 
been  members  of  such  board,"  ( Under- 
scoring ours,) 


Also,  Vol.  25  C.  J.,  page  169,  defines,  "ex  officio" 
as  follows* 


"by  virtue  of  the  office;  without 
any  other  warrant  or  appointment 
than  tliat  resulting  from  the  holding 
of  a particular  office," 


Since  the  circuit  clerk,  by  virtue  of  his  office, 
ir.  counties  having  a population  of  less  than  19,000, 
is  the  ex  officio  recorder  of  deeds,  then  we  must 
examine  the  law  in  reference  to  the  appointments  of 
deputy  circuit  clerks,  and  rot  deputy  recorders  of 
deeds. 

Under  Section  11812  R,  S.  Missouri,  1929,  the 
appointments  of  deputy  clerks,  as  to  number,  compensa- 
tion and  other  qualifications,  were  approved  by  the 
Judge  or  judges  of  the  circuit  court,  but  in  the 
re-enactment  of  the  sarr.e  section  by  the  le  Islature 
(Section  11812,  Laws  of  lssouri,  19o3),  such  approval 


Honorable  hobcrt  n.  brost 
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necember  29,  1942 


was  taken  away  from  the  Judge,  or  judres  of  the 
circuit  court,  and  was  'laced  under  the  county  court. 

The  bt.  hojis  '■'Ourt  of  appeals,  ii  construing  an 
enactment  of  section  11812,  Laws  of  Missouri,  19w3, 
which  placed  tie  apnroval  under  the  county  court,  in 
the  case  of  State  ex  rel.  hill  v,  lhatcher,  94  b. 

(2d)  1053,  par.  2,  said: 


" p & v in  our  view  the  estimate 
for  the  salary  of  any  assistant 
clerk  of  the  circuit  court  falls 
in  the  same  category,  since  it  is 
specifically  provided  under  section 
11812,  ^aws  of  »o.  1933,  that  every 
clerk  of  a circuit  court  shall  be 
entitled  to  such  number  of  deputies 
and  assistants,  to  be  appointed  by 
such  officer,  with  the  approval  of 
the  county  court,  and  that  the  county 
court  ir.  its  order  permitting  the 
clerk  to  appoint  such  deputies  and 
assistants  'shall  fix  the  compensa- 
tion of  such  deputy  or  assistant 
•v  ifr  «•  and  the  county  court  may,  at 
any  time,  modify  or  rescind  its 
order  permitting  any  anpointmert 
to  be  made,  and  may  reduce  the  com- 
pensation theretofore  fixed  by  it.' 
Certainly,  in  ll^ht  of  this  specific 
statute,  where  the  county  court  shall 
have,  in  conformity  therewith,  ap- 
proved of  an  appointment  of  a deputy 
or  assistant  of  a circuit  clerk  and 
has  fixed  the  co  pen sat ion  of  such 
deputy  or  assistant,  the  estimate 
of  expenditures  submitted  by  the 
circuit  court  and  the  clerk  of  t e 
circuit  court  to  the  budget  officer 


1 onorable  Robert  h.  i rost 
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under  the  budget  Law  must  designate 
therein  that  amount  so  fixed  by  the 
county  court. 

"in  this  connection  re  call  atten- 
tion to  the  fact  that  when  the  Legis- 
lature ir:  1933  repealed  the  then 
existing  section  11812,  Lev..  St,  of 
. o,  1929  ( o.  ' t.  Ann,  ec,  11812,  n, 
7031),  and  enacted  a new  section  of 
the  statute  under  the  same  number,  a 
comparison  of  the  new  with  the  old 
section  will  disclose  that  the  only 
change  accomplished  was  to  take  the 
approval  of  the  selection  of  deputies 
and  assistants  of  the  clerk  of  the 
circuit  court  ana  the  fixing  of  the 
compensation  of  such  deputies  and 
arsistar.t  clerks  from  th6  circuit 
court  and  place  It  in  the  hands  of 
the  county  court.11 


Ihe  opinloi  in  this  case  was  rendered  June  2,  1936, 

by  reason  of  the  holding  in  the  above  case,  the 
legislature  re-enacted  Section  11812,  as  set  out  in 
Laws  of  Missouri,  1933,  so  as  to  place  the  approval  of 
the  deputies  in  the  office  of  tie  circuit  clerk  under 
the  Judge  or  judges  of  the  circuit  court,  'ihe  enactment 
of  this  section  clearly  shows  it  was  the  intention  of 
the  legislature  that  the  approval  should  be  given  by  the 
judge  or  Judges  of  the  circuit  court,  under  whom  the  depu- 
ty clerks  were  employed  and  not  for  the  approval  to  be 
given  by  the  county  court,  under  whom  the  deputy  clerks 
were  not  employed, 

oectlon  11812,  re-enacted  lr  Laws  of  .Missouri,  1933, 
pa  6 369,  and  re-enacted  ir.  Laws  of  Llsaourl,  1937,  page 
444,  is  row  Sectioi.  13434  R.  S,  Missouri,  1939,  and  reads 
as  follows: 


honorable  hobert  r.  Frost 
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"hvery  clerk  of  a circuit  court 
shall  be  entitled  to  such  number 
of  deputies  and  assistants  to  be 
appointed  by  such  official,  with 
the  approval  of  tie  judge  or  judges 
of  the  circuit  courts,  as  such  judge 
or  judges  shall  deem  recessary  for 
the  prompt  and  proper  discharge  of 
the  duties  of  his  office.  The  judge 
or  judges  of  the  circuit  court,  in  its 
order  permitting  the  clerk  to  appoint 
deputies  or  assistants,  shall  fix  the 
compensation  of  such  deputies  or  assis- 
tants which  said  order  shall  designate 
the  period  of  time  such  deputies  or 
assistants  may  be  employed.  ~very  such 
order  shall  be  entered  of  record,  and 
a certified  cop:,  thereof  shall  be  filed 
in  the  office  of  the  county  clerk.  The 
clerk  of  the  circuit  court  aay  at  any 
time,  discharge  any  deputy  or  assistant, 
and  may  regulate  the  time  of  his  or  her 
employment,  ana  the  circuit  court  may, 
at  any  time,  modify  or  rescind  its  or- 
der permitting  an  appointment  to  be 
made. " 


ihe  above  section  clearly  states  that  the  number  of 
deputies,  the  compensation  and  period  ,of  time  for  which 
the  deputies  are  to  be  employed,  must  be  with  the  approval 
of  the  judge  or  judges  of  the  circuit  court. 


Honorable  Robert  il.  Krost 
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It  is,  therefore  the  opinion  of  ti.is  office  that, 
in  counties  having  a copulation  of  less  than  19,000,  such 
as  Clinton  County,  where  ti  e circuit  clerk  is  also  ex 
officio  recorder  of  Geecis,  his  deputies  must  be  approved, 
or  aisaporoved,  by  the  judge  of  the  circuit  court,  ano 
not  by  the  county  court,  for  the  reason  that  the  deputies 
are  not  deputy  recorders  of  deeds,  but  are  deputy  circuit 
clerks,  acting  as  deputy  recorders  of  deeds. 


Respectfully  submitted, 


W.  J.  BURKE 

Assistant  Attorney  Oenercl 


APPROVED* 


ROY  McKIlTRiCK 

Attorney  Ceneral  of  Missouri 


Y«JB:RV 


SCHOOLS: 


Sehoc'l  board,  cannot  use  surplus  to  purchase 
def er se  bonds . 


April  23,  1942 


Kon.  J.  R.  Garrison 
Prosecuting  Attorney 
Johnson  County 
Warren shurg,  Missouri 


bear  Sirs 


We  are  in  receipt  of  your  letter  of  April  22, 

1942,  in  which  you  request  an  official  opinion,  as  follows: 


"I  would  like  to  know  if  the  School 
hoard  of  a closed  school  could  invest 
their  surplus  funds  in  Defense  bonds? 

"The  County  Sup't.  of  schools  and  my- 
self are  of  the  opinion  that  they 
would  be  entitled  to  30  invest  their 
funds.  We  would  appreciate  it  very 
much  if  you  would  give  us  your  opinion 
concerning  this  matter, " 


For  the  purpose  of  this  opinion,  we  are  assuming 
that  in  your  statement  of  facts  you  refer  to  a common  school 

Section  13829,  R.  S.  Missouri,  1939,  provides  that 
where  there  is  a balance  in  any  county  treasury  in  thi3 
state  to  the  credit  of  any  special  fund  which  is  no  longer 
needed,  the  balance  must  be  transferred  to  the  credit  of 
the  general  revenue  fund  of  the  county.  This  section  ap- 
plies to  a balance  of  any  special  fund. 

Section  13776,  R,  3.  Missouri,  1939,  provides  for 
the  loaning  out  of  money  in  the  hands  of  the  treasurer 
of  a county  collected  for  the  puroose  of  constituting  a 
sinking  fund  for  the  payment  of  the  principal  of  an  in- 
debtedness incurred  for  which  bonds  are  outstanding  or  are 
in  litigation. 


Hon  • J • ft 


Carr i son 


April  23,  1942 


Section  13777,  R.  3.  Missouri,  1939,  provides  for  the 
loai  ing  of  the  money  collected  in  for  the  purpose  of  paying 
out  of  the  sinking  fund  for  the  payment  of  the  bonds  out- 
standing and  further  provides  that  upon  a loan  of  such  money 
so  collected  the  county  3hall  cause  the  mortgage  to  be  se- 
cured by  lien  on  real  estate  with  other  restrictions. 

Section  13782,  R.  S.  Missouri,  1939,  provides  that  in 
case  the  county  court  has  loaned  the  money  held  for  the  pur- 
pose of  paying  the  bonds  and  interest  outstanding  which  are 
in  litigation  or  undue  may,  instead  of  loaning  the  money  and 
taking  as  security  loans  on  real  estate,  purchase  bonds  of 
the  United  States  or  the  Stave  of  Missouri,  which  bonds  are 
to  be  held  in  trust  for  the  fund  or  funds  to  which  the  money 
applied  to  their  purchase  belong  and  shall  be  so  expressed 
in  the  public  records  of  the  county. 

From  the  facts  stated  in  the  request  for  this  opinion 
the  funds  expected  to  be  used  are  from  the  school  surplus 
funds  and  are  rot  from  funds  collected  in  for  the  purpose 
of  paying  off  a bonded  indebtedness. 

There  is  no  question  but  that  the  county  court  is 
limited  to  their  statutory  powers  and  duties  and  would  be 
liable  if  they  misuse  the  funds  out  of  the  general  revenue. 
That  the  county  court  must  follow  the  statutes  specifically 
was  held  in  the  case  of  Missouri  Twp.,  Chariton  County  v. 
Farmers’  Rank,  42  S«  VS.  (2d)  353,  1.  c.  356,  where  the  court 
said: 


"These  statutes  were  enacted  by  the 
Legislature  for  a purpose,  that  is, 
to  safeguard  the  funds  of  the  public, 
to  establish  a regular  procedure,  and 
prescribe  an  orderly  manner  in  which 
the  public  funds  may  be  expended.  •»  *" 


It  has  also  beer,  held  that  the  county  courts  are  not 
the  general  agents  of  the  county  or  of  the  state  and  their 
powers  are  limited  and  defined  by  law.  It  was  so  held  in 
King  v.  Maries  County,  249  S.  Y..  418,  pars.  1-2,  where  the 
court  said: 
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"It  lias  been  held  uniformly  that 
county  courts  are  not  the  general 
agents  of  the  counties  or  of  the 
state.  Their  powers  are  limited 
and  defined  by  law.  xhey  have  only 
such  authority  ea  is  expressly  granted 
them  by  statute,  butler  v.  Sullivan 
County,  108  Mo.  650,  18  S.  W.  1142; 
Sturgeon  v.  liampton,  88  Mo.  203; 
Bayless  v.  Gibbs,  251  Mo.  492,  158 
S.  W.  590;  Steines  v.  iranklin  County, 
48  Mo.  167,  8 Am.  lep.  87.  ihis  la 
qualified  by  the  rule  that  the  express 
grart  of  power  carries  with  it  such 
implied  powers  as  are  necessary  to 
carry  out  or  make  effectual  the  pur- 
poses of  the  authority  expressly  gran- 
ted. Cheidley  v.  Lynch,  95  Mo.  4G7, 

8 3.  V.'.  434;  talker  v.  Linn  County, 

72  Mo*  650;  5 tat e ex  rel.  bybee  v. 
Hackmann,  276  Mo.  110,  207  S.  W.  64." 


Also,  ir  the  case  of  Morris  v.  jiarr,  114  S.  W.  (2d) 
962,  per.  3,  the  court  said* 


"In  Sturgeor  v.  Hampton,  88  Mo.  203, 
at  page  213,  the  rule  was  early  an- 
nounced which  has  been  generally 
recognized  in  this  state  as  follows: 

•The  county  courts  are  not  the  general 
agents  of  the  counties  or  of  the  state. 
Their  pcrers  are  limited  and  defined 
by  law.  These  statutes  constitute  their 
warrant  of  attorney.  Wherever  they  step 
outside  of  and  beyond  this  statutory 
authority  their  acts  are  void.*  The 
court  goes  on  to  spy  thst  it  should 
go  far  to  uphold  the  acts  of  the 
county  court  when  they  are  merely 
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irregular,  but  such  acts  are  not 
irregularities  and  are  void  when  made 
without  any  warrant  or  authority  in 
law,  n 


Also,  in  the  case  of  Jer.sen  v.  V.'Hson  Twp.,  Gentry 
County,  145  S.  W.  (2d)  372,  pars,  1-2,  the  court  said: 

"The  only  question  for  our  determina- 
tion is  whether  the  warrants  are  void 
because  they  were  issued  or.  claims 
which  had  not  been  verified,  We  find 
no  decision  of  our  courts  on  this  pre- 
cise question.  However,  we  have  con- 
sidered Section  12301  and  other  sec- 
tions pertaining  to  the  allowance  and 
payment  of  claims.  We  have  said  these 
statutes  are  enacted  to  establish  a 
regular  and  orderly  procedure  in  the 
expenditure  of  Public  funds  for  the 
purpose  of  safeguarding  the  funds  and 
to  permit  the  violation  of  these  statutes 
would  open  the  door  to  fraud.  According- 
ly, we  held  that  laws  for  the  protection 
of  public  funds  must  be  heeded  and  said 
that  this  court  should  announce  rules  of 
law  which  require  a compliance  with  such 
laws  and  should  not  permit  an  evasion  of 
their  plain  intent  and  purpose.  Mis- 
souri Township,  Chariton  County  v,  far- 
mers ' bank  of  1 orest  Green,  328  Mo.  868, 

42  S.  W.  2d  353." 


Section  10434,  h.  S.  .co.,  1939,  reads  as  follows: 


"Whenever  it  shall  be  found  that  any 
school  district  has  any  surplus  funds 
in  the  county  treasury,  the  directors 
of  such  school  district  may  make  appli- 
cation, in  writing,  to  the  county  court, 
setting  forth  that  school  funds  are 
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accumulating  beyond  the  wants  or 
necessities  of  such  district.  Upon 
such  application,  it  shall  be  the 
duty  of  the  county  court  to  cause 
such  funds  to  be  loaned  for  the  use 
and  benefit  of  such  school  district.” 


Also,  Section  10435,  R.  3.  Missouri,  1939,  reads  as 
follows : 


“Such  school  funds  shall  be  loaned 
at  the  same  rate  of  interest  and  in 
the  same  manner  as  township  school 
funds  are  loaned:  Provided,  that  no 
school  tax  shall  be  levied  in  such 
district  other  than  for  incidental 
expenses  during  the  time  for  which 
such  surplus  fund  is  sought  to  be 
loaned;  and  provided  further,  that 
a free  public  school  shall  be  main- 
tained in  such  school  district  for 
at  least  eight  months  in  each  year." 


The  above  section  provides  that  the  school  funds  shall 
be  loaned  at  the  same  rate  of  interest  and  in  the  sane  manner 
as  township  school  funds  are  loaned. 

Township  school  funds  are  loaned,  as  set  out  in  Sec- 
tion 10383,  R.  S.  Missouri,  1939,  which  reads  as  follows: 


"Whenever  there  shell  be  in  the 
county  treasury  any  money  belong- 
ing to  the  canltal  of  the  school 
fund  of  any  township  therein,  the 
county  court  of  such  county  shall 
loan  the  same  for  the  highest  in- 
terest that  can  be  obtained,  not 
exceeding  eight  nor  less  than  four 
per  cent  per  annum,  upon  conditions 
and  subject  to  the  restrictions 
hereinafter  set  forth." 
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The  manner  of  loaning  the  money  is  set  out  in  Section 
10384,  K.  S.  Missouri,  1939,  which  does  not  provide  for  the 
purchase  of  Defense  Eonds. 

Section  10385,  R.  S.  Missouri,  1939,  specifically  sets 
out  the  form  of  mortgage  notice  of  sale,  fees,  etc.,  and  does 
not  provide  for  the  purchase  of  Defense  Bonds. 


COI  GiiUSlOK 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  school  hoard  of  a closed  school 
cannot  invest  its  surplus  funds  in  Defense  Eonds,  and,  if 
the  school  is  permanently  closed,  the  surplus  should  be 
returned  to  the  general  fund,  as  provided  in  Section  13829, 
R.  S.  Missouri,  1939. 


Respectfully  submitted 


W.  J.  BURKL' 

Assistant  Attorney  General 


APPROVED: 


HoY  L-IcKiiThlOK 

Attorney  General  of  Missouri 
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MUNICIPAL  CORPORATIONS: 

MARSHAL:  VACANCY  - Marshal  of  City  of  the  third  class 

does  not  forfeit  office  by  being 
drafted  into  the  Army. 


December  30,  1942 


Honorable  J.  R.  >arrison 
Prosecuting  Attorney 
Johnson  oour.ty 
..arrersburg,  Missouri 


Dear  Sir: 


FILED 


e are  in  receipt  of  your  request  for  a i opinion, 
under  date  of  December  28,  1942,  which  reads  as  follows: 


n'l he  . ayor  and  City  Council  of  the 
City  of  arrensburg  have  requested 
me  to  write  you  for  ar  opinion  con- 
cerning their  city  Marshal. 

"The  facts  are  as  follows:  Ihe 
Marshal  was  drafted  into  the  army 
last  week,  Lis  term  does  not  expire 
until  April  of  1943.  Re  appointed 
no  deputy  and  there  is  no  Marshal  at 
this  time.  Ihe  ayor  and  Council 
desire  to  know  whether  they  will  have 
to  pay  the  "arshal  his  salary  for  the 
next  four  morths  ever  though  he  is  not 
here  and  has  appointed  no  deputy.  1 
might  add  that  harrenaburg  is  a City 
of  the  third  class.  They  are  also  going 
to  appoint  a marshal. 

"1  am  writing  you  at  the  request  of 
Mayor  Shelton  and  am  sure  that  he  and 
the  City  Council  will  appreciate  It  if 
you  will  forward  ar.  opirior  concerning 
this  matter." 
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Section  6869  i . S.  issouri,  1939,  reacs  as  follows  * 


"The  following  officers  shall  be  elec- 
ted by  the  qualified  voters  of  the  city, 
to  wit:  N.ayor,  police  judge,  attorney, 
marshal,  assessor,  collector,  and  trea- 
surer. The  terms  of  office  of  each  of 
the  said  officers  shall  be  two  years, 
except  the  office  of  mayor,  which  shall 
be  a four-year  term.  This  section  shall 
not  apply  to  any  of  said  officers  elec- 
ted prior  to  the  date  it  becomes  effec- 
tive, but  any  person  holding  any  of  the 
said  offices  at  the  time  this  section 
becomes  effective  shall  serve  the  term 
for  which  he  was  elected.  All  officers 
shall  hold  office  until  their  successors 
are  duly  elected  ar.d  qualified,  'ihe 
attorney  shall  be  a person  learned  in 
the  law." 


The  above  section  specifically  states  that  the  terra 
of  office  of  the  marshal  ir  a city  of  the  third  class  is 
two  years. 

In  your  request  you  state  that  the  city  marshal  of  the 
city  of  arrenaburg  was  crafted  into  the  Prmy.  It  has 
been  held  by  the  -'uprtme  bourt  of  this  State,  that  where 
a county  officer  has  been  drafted  into  the  \rray  he  does 
not  forfeit  his  office,  it  was  so  bold  in  the  cast  of 
State  of  Missouri,  ex  inf.  hoy  ^cKittrick,  Attorney  General 
of  the  State  of  »ulssouri.  Kelator  v.  aoe  llson,  hespondent, 
ho.  38087,  (not  reported).  Ir  that  opiri  n the  court  in 
stating  the  facts  of  that  particular  case,  and  In  holding 
that  the  officer  did  not  forfeit  his  office  by  being  drafted 
into  the  array  said: 
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"At  the  gei feral  election  in  193ft 
one  Jo.ui  ft.  Wall  was  elected  cir- 
cuit clerk  for  the  usual  term  of 
four  years,  he  discharged  the  duties 
of  his  office  until  i ebruary  16,  1942 
when  he  was  inducted  under  the  Selec- 
tive service  Act  into  the  Army  of  the 
United  States  as  a private,  le  was 
sent  to  iort  Leavenworth,  jvar.sas  and 
later  to  Camp  Roberts,  California. 
After  all's  induction  the  circuit 
clerk's  office  was  carried  on  by  his 
deputy  until  april  7,  1942  when  she 
turned  over  the  office  to  resoondent 
under  threat  of  being  held  In  con- 
tempt of  the  circuit  court. 

"ihe  question  for  decision  is  whether 
Dali's  induction  into  the  army  under 
the  Selective  Service  Act  resulting 
in  his  inability  personally  to  per- 
form the  duties  of  his  office  caused 
him  automatically  to  forfeit  his  of- 
fice. 

"it  is  our  judgment  that  all  did  not 
forfeit  his  office  b:  teing  drafted 
into  the  military  service  of  his  coun- 
try. this  would  be  equally  true  if 
he  had  volunteered  for  the  duration, 
particularly  in  view  of  our  universal 
military  service. ” 


Under  section  6875  K.  5.  Missouri,  1939,  the  mayor  may 
with  the  consent  of  the  majority  of  all  the  members  elected 
to  the  city  council,  remove  from  office  for  cause  shown,  an 
elected  officer  of  the  city. 
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Section  €904  h.  o.  iissoiri,  1939,  reads  as  follows* 


"The  council  shall,  by  ordinance, 
provide  for  the  removal  of  any 
marshal,  assistant  marshal  or 
policemar  guilty  of  misbehavior 
in  office/1 


Under  this  sectior  an  ordinance  must  be  passed  to 
provide  for  the  removal  of  the  marshal. 

In  Section  6875,  supra,  which  provides  for  the  re- 
moval of  an  elected  officer,  it  is  specifically  stated, 
"for  cause."  rut,  under  the  holding  of  the  case  of  State 
of  i-isaojri,  ex  ini.  Roy  f-cKittrlck,  Attorney  General  of 
the  State  f Missouri  v.  ace  ».ilson#  supra,  the  drafting 
of  ar  elected  officer  into  the  United  States  Army  is  not 
a "cause"  sufficient  to  lorfeit  the  office.  The  oourt 
in  the  S*ade  •<ilson  case,  further,  in  construing  Section 
18,  of  Article  11  of  t;  e Constitution  of  i-issouri,  said: 


"1Ae  have  held  in  a case  similar  to 
this  whtr6  a circuit  Judge  was  called 
into  active  military  service  that  Art. 
11,  ooc.  18  of  our  Constitution,  'that 
no  person  elected  or  appointed  to  any 
office  shall  hold  such  office  without 
personally  devoting  his  time  to  the 
performance  of  the  duties  to  the  same 
belonging, ' was  desirned  to  prevent 
'farming  out’  the  performance  of  the 
duties  of  an  office  to  another  for  the 
convenience  or  profit  of  the  officer 
and  did  not  apply  to  the  situation  we 
were  there  considering.  State  ex  rel. 
;.ic(Jau  :hey  v.  Grayston  Mo*  , 163 
S.  W.  (2d)  963.  * * i-  * ." 
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It  is  true,  that  under  bection  6875,  supra,  the 
mayor  and  council  may  remove  ar  elected  officer  in  cities 
of  the  third  class  for  cause,  .but  the  -Supreme  Court  of 
this  State,  in  the  case  cf  State  ex  rcl.  v.  bright, 

224  . o.  514,  1.  c.  529,  in  passing  upon  such  an  ordinance 
said : 


"The  ordinance  in  question  provided 
for  the  suspension  of  any  officer 
of  the  city  for  such  acts  of  mal- 
feasarce  and  misfeasance  and  of  of- 
ficial incc  petcncy,  as  are  contained 
in  these  charges  against  the  city 
•marshal  • 

f 

"These  constitutional  questions  are 
really  outside  of  a discussion  neces- 
sary to  determine  this  case.  The 
■question  here  is  what  is  the  real 
character  of  this  court  of  impeach- 
ment? if  it  is  a court  within  the 
meaning  of  the  Constitution,  then  all 
questions  as  to  constitutionality  of 
the  laws  urcer  whicr  tl.e  court  acts  car 
be  determined  in  a proceeding  in  prohibi- 
tion, but  if  it  is  not  such  court,  then 
relief  must  be  sought  in  some  other  pro- 
ceeding. Go  that  after  all  the  sole 
question  to  be  determined  is  the  charac- 
ter of  the  body  which  was  trying  hci-eill 
for  his  ofllcial  life.  To  our  mind  it 
is  not  such  a body  to  which  a writ  of 
prohibition  can  tc  directed." 


In  the  above  holding,  it  is  very  significant  that 
the  suspension  of  the  officer  must  be  for  malfeasance,  mi 
feasance  or  Incompetency. 

Section  6698  R.  o.  Missouri,  1939,  reads  as  follows: 
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"ihe  marshal  shall  be  chief  of 
police,  and  shall  have  power  at 
all  times  to  make  or  order  an 
arrest  with  proper  process,  for 
any  offense  against  the  laws  of 
the  city,  and  keep  the  offender 
in  the  city  prison  or  other  proper 
place  to  prevent  his  escape,  until 
a trial  can  be  had  before  the  proper 
officer,  uriles3  such  offender  shall 
give  a good  and  sufficient  bond  for 
his  appearance  for  trial.  The  mar- 
shal shall  also  have  power  to  a.ake 
arrests  without  process  in  all  cases 
in  which  any  offense  against  the  laws 
of  the  city  shall  be  committed  in  his 
presence,  he  shall  collect  all  fines 
assessed  in  the  police  court,  and  pay 
the  sar.e  into  the  city  treasury.1' 


under  this  section  the  marshal  of  a city  of  the  third 
class,  such  as  Vlarrensburg,  shall  be  the  chief  of  police. 

section  6899  h.  6.  Missouri,  1959,  reads  as  follows: 


"There  may  be  one  assistant  marshal, 
who  shall  serve  for  a term  of  one  3 ear, 
and  shall  perform  the  duties  of  the 
marshal  at  such  times  as  the  marshal 
may  be  absent,  disqualified  or  unable 
to  act.  At  other  times,  the  assistant 
marshal  shall  render  services  as  a 
regular  member  of  the  police  force •" 


Section  6901  K.  3.  Missouri,  1959,  reads  as  follows: 
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"The  manner  of  appoir  ting  the 

assistant  marshal  and  all  police- 
men of  the  city,  as  veil  as  the 
duties  of  the  same,  shall  be  de- 
fined by  ordinance.” 


Under  the  above  two  sections  there  may  be  an  assis- 
tant marshal,  who  may  be  appointed  under  an  ordinance  which 
has  been  passed  by  the  city  council.  In  the  vlade  •>ilson 
•case,  supra,  the  court,  in  its  opinion  said: 


n¥«e  come  to  the  conclusion  that 
there  is  nothing  ir  the  law,  con- 
st itutioi. al , statutory  or  common, 
which  requires  us  to  hold  that  ball 
has  forfeited  his  office  by  becoming 
a soldier  ir  the  army,  therefore, 
the  office  was  not  vacant  and  the 
appointment  of  respondent  was  un-  ' 
authorized.  * * i 

”»<e  can  readily  anticipate  that 
local  ir convenience  can  result 
where  an  officeholder  goes  to  war. 
xt  seems  to  us  that  some  provision 
might  be  made,  where  there  is  none 
at  present,  for  a substitute,  an 
officer  locum  tenens,  to  fill  the 
office  while  the  regular  officer  is 
performing  the  greater  duty  of  de- 
fending his  country.  ounded  soldiers 
are  already  returning  to  civilian  life. 
Supposing  there  is  an  office-holder 
among  them,  would  there  be  anyone  who 
would  rot  agree  but  that  he  should  serve 
out  his  term  of  office  if  he  were  able? 
So  it  should  be  with  every  soldier  who 
has  the  good  luck  to  return.  ( e use 
the  te  m soldier  to  i;  elude  all  ser- 
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vice  men.) 

"however,  the  matter  of  providing 
for  substitute  officers  is  for  the 
attention  of  the  legislature  which 
will  convene  rithin  a month.  Ihe 
Supreme  Court  of  rlorica  recently 
held  constitutional  an  act  which 
secured  to  all  stale  and  county  offi- 
cers their  tenure  in  case  they  were 
called  to  the  armed  forces  ano  which 
authorized  the  governor  to  designate 
another  to  perform  the  duties  of  the 
office  during  such  abserces  but  not 
longer  than  the  remainder  of  the  term* 
Re  Advisory  Opinion,  Fla.  , 

8 So.  (2d)  26,  140  ALR  1481.  * » " 


In  the  matter  above  set  out.  In  the  first  para  rap: , the 
court  specifically  held  that  the  office  of  circuit  clerk  was 
not  forfeited  by  reason  of  h. s being  drafted  into  the  Army* 

In  the  second  paragraph  above  set  out,  he  court,  in  re- 
viewing its  holding,  suggested  that  the  legislature  next  con- 
vening should  make  some  arrangement  for  the  appointment  of 
a temporary  ofiicer  during  the  absence  of  the  elected  of- 
ficer. 

Under  the  facts  set  out  in  your  request  and  under  t:  is 
holding  as  above  set  out,  tj  e legislature  of  this  btate  saw 
fit  to  enact  Section  6899,  supra,  which  provided  that  the 
assistant  marshal  shall  perform  all  of  the  duties  of  the 
marshal  when  he  may  be  absent,  disqualified  or  unable  to  act. 

Under  Section  £901  R.  3.  Missouri,  1939,  the  legislature 
provided  that  the  manner  of  appointment  of  the  assistant 
marshal  should  be  coverned  and  defined  by  ordinance. 
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i ana  assuming  that  the  city  of  arrensburg  has  such 
an  orcir.ax-ce. 

In  ’/our  request,  you  also  state  that  the  mayor  and 
city  council  will  appoint  a marshal.  Under  the  holding 
in  the  - ace  ilsor.  caso,  surra,  there  is  no  vacar  cy  in  the 
office  of  the  marshal  of  arrer.  sburg,  but -the  mayor  and 
council  may  appoint  an  assistant  marshal  who  shall  perform 
the  same  duties  as  the  marshal. 

.filso,  under  the  holding  of  the  ade  .ilsor  case,  supra 
ro  proceeding  can  be  ha  a at  this  i c to  oust  he  marshal* 
xhe  holding  specifically  stales: 


’An  office  presently  filled 
cannot  become  vacant  without  a re- 
roval  either  voluntary  r Involuntary.* 
St'.te  v.  cClinton,  5 ev.  329.  » all 

has  not  voluntarily  removed  himself 
from  his  cffice.  In  fact  the  contrary 
has  been  indicated  by  him.  ho  involun- 
tary proceeding  to  remove  him  from  of- 
fice was  had.  i.or  co  Id  such  a proceed- 
ing be  carried  on  over  objection  beca.se 
of  the  boldiers*  and  bailors ’ Civil  lleliel 
act  so  lorr  as  all  is  on  active  duty. 

50  U,  o . A.  Appendix,  bee.  501  et  seq." 


You  also  ask  whether  the  city  will  have  to  pay  the 
marshal  his  salary  for  the  next  four  months,  even  though 
he  is  not  here  arc  has  appointed  no  daputy.  The  Supreme 
Court  ol  this  bts.te  has  held  that  so  long  as  an  elective 
officer  holds  his  office,  has  rot  forfeited  it,  and  has 
not  been  ousted  by  any  proper  procedure,  he  is  entitled  to 
salary. 

tjhe  case  of  hates  v.  St.  o is,  153  o.  1 , 1.  c. 
20,  the  court  said: 
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"it  Is  well  settled  law  that  *a 
public  officer  Is  rot  entitled  to 
compensation  fcj  virtue  of  a cor  tract, 
exoress  or  Implied.  1'he  right  to 
co  per.satlor.  exists,  v'hen  it  exists 
at  all,  as  a creat  re  of  law,  aid  as 
an  incident  to  tire  office  .... 
wlh«  salary  belor  s to  him  as  an  inci- 
dent to  hi  a office,  ana  so  long  as  he 
holds  it;  and,  when  improperly  withheld, 
he  may  sue  for  anc  recover  it.  her  he 
does  so  he  is  entitled  to  its  full  amount, 
not  by  force  of  ary  contract,  but  because 
the  law  attaches  it  to  the  off ice." * 

(oi\ens  v.  Lawless  do.,  107  o.  loc.  alt. 

£08,  £10;  fitzsirmons  v.  brooklyr  , 102 
Y.  536;  ot&te  ex  rel.  '-hanmar  v.  al- 
bridge,  153  ..  o.  194.) 

As  is  well  said  In  -hroop  on  Public  ffi- 
cers,  sec.  500,  quoting  from  Robinson,  J., 
in  i-’eonle  v.  ureen,  5 ualy  (.  . Y.),  pp. 

268,  2 €9: 

"•The  right  of  an  officer  to  his  fees, 
emoluments,  or  salary,  is  such  only  as 
is  prescribed  by  statute;  and  wi  ile  he 
holds  the  office,  such  rl/nt  jj»  in  no  way 
Impaired  by  Lis  occasion al  or  protracted 
abser  ce  from  hi  s post , or  neglect  of  hij» 

Lutiea,  ouch  derelictions  find  their  cor- 
rections lr  the  - or  tr  of  removal,  impeachment, 
and  punishment,  Drovlded  by  law.  uhe  compel  sa- 
tiors  for  oliiclal  services  are  not  fixed  upon 
any  mere  principle  of  quantum  meruit,  but  unon 
the  juc  ment  end  consideration  of  the  legis- 
lature, as  a just  medium  for  the  services 
which  the  off icer  may  be  called  ud  n io  r r- 
form,  xhie  may  in  many  cases  be  extrava  u. t 
for  the  specific  services,  while  in  others 
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they  tney  furnish  a remuneration 
which  is  wholly  inadequate,  ihe  time 
and  occasion  may,  Irom  chanfe  of  cir- 
cumstances, render  the  service  onerous 
and  oppressive,  snd  the  legislature  may 
also  increase  the  duties  to  any  extent 
It  chooses;  yet  nothing  additional 
to  the  statutory  reward  can  be  claimed  by 
the  officer.  He  accepts  the  office  "for 
better  or  worse;"  and  whether  oppressed 
with  cor  start  and  overburdening  cares, 
or  enabled  from  absence  of  claim  upn 
his  services,  to  devote  his  time  to  his 
own  pursuits,  his  fees,  salary,  or  statu- 
tory compensation  constitutes  what  he  can 
claim  therefor,  anc*  is  yet  to  be  accorded, 
although  he  performs  no  substantial  ser- 
vice, or  ne~lects  his  duties  .... 

The  fees  or  salary  of  office  are  "qulcquid 
honorarium,"  and  accrue  from  mere  pos- 
session of  the  office' " (Underscoring  ours.) 


Also,  in  the  case  of  Uavaree  v.  City  of  i-llan,  99  i*o 
App.  672,  which  is  a case  where  a ma:  shal  had  sued  the 
city  of  jiilan  for  his  salary  which  he  claimed  due  him, 
even  though,  through  illness,  he  had  not  performed  his  du 
ties,  at  page  674,  the  court  said* 


"And  plaintiff  v&3  entitled  to  hla  salnry 
for  the  time  curing  which  he  was  sick 
and  unable  to  oerform  the  duties  of  the 
office,  -ates  v.  •-'t.  i^ouis,  153  o.  18; 
State  v.  albridgo,  idem,  194." 
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It  is,  therefore,  the  opinion  of" this  department,  that 
the  marshal  of  the  city  of  Yarrenaburg  has  not  forfeited 
his  office  by  reason  of  his  having  been  drafted  into  the 
Army,  and  the  mayor  and  city  council  of  the  city  of  Y.arrens- 
burg  cannot  appoint  a marshal  where  there  is  no  vacancy. 

It  is  further  the  opinion  cf  this  department  that 
the  mayor  end  citjr  council  of  the  city  of  varrenaburg  may  up- 
point  an  assistant  marshal  who  shall  perform  the  same  duties 
as  the  marshal. 

It  is  further  the  opinion  of  this  department,  that 
the  city  of  arrensburg  should  pay  the  marshal  his  salary 
for  the  next  four  months,  providing  he  retains  his  office 
as  marshal. 


Respectfully  submitted 


Yf.  ...  biJRKL 

Ass is tat t Attorney  General 


APPROVED: 


HOY  MeKXTTRICC 

Attorney  General  of  -issouri 


Jo-o  '.srst'ive  stores  are  s I'o.'eot  to  taxation 
as  .crc.ia1  ts. 


TA'lii  h -1: 

' 


f 
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Hon.  A.  L.  Gates 
Prosecuting  Attorney 
. oniteau  County 
California,  Missouri 


FILED 
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dear  Sir: 


Tills  Is  in  reply  to  yours  of  recent  date  where  In 
you  submit  the  following  statement  of  fact3  and  request: 


"There  Is  operating  at  Tipton,  Ilo.,  the 
Co  Mo  hioctrical  Co-operative,  which  Is 
a non  profit  corporation,  operating 
through  the  REA.  The  question  lias  arisen 
as  to  whe ther  or  not  this  corporation  is 
subject  to  a merchant  tax. 

•The  Co  Mo.  is  composed  of  a group  of 
members  who  are  charged  a membership  fee 
and  pay  a certain  rate  per  kilowatt  for 
electricity  they  use.  They  do  not  sell 
electricity  to  anyone  other  than  a member 
of  their  organization.  They  lave,  in 
their  office  and  store  at  Tipton,  a few 
electric  stoves,  refrigerators  and  Irons 
vdiich  they  will  sell  only  to  nenbers  of 
their  organization,  and  not  to  the  public. 
This  merchandise  is  bought  by  the  co-oper- 
ative and  sold  to  their  members  at  cost 
and  transportation.  This  concern  Is  not 
doing  a general  merchandising  business, 
only  a member  of  the  co-operative  can  do 
any  business  whatsoever  with  the  organiza- 
tion. 

"Is  this  non  profit  corporation  subject  to 
a merchant' 3 tax?" 
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from  your  sta tenant  there  is  no  question  but  wliat  this 
co-oporatlve  store  owns  or  holds  some  personal  property.  The 
personal  property  owned  and  held  by  tills  store,  and  which  you 
describe  In  your  letter,  does  not  cone  within  any  class  of 
exemptions,  either  under  the  Constitution  or  the  Statutes, 
Under  Section  10940,  R.  S.  Ho.  1939,  it  is  provided  that  every 
person  owning  or  holding  property  on  the  first  day  of  June 
shall  be  liable  for  taxes  thereon  for  the  ensuing  year.  If 
this  firm  is  not  taxed  as  a morciiant  then  it  would  have  to  pay 
the  tax  tinder  this  section.  Section  11303,  R.  S.  Uo.  1939, 
defines  the  tern  "merchant."  This  section  reads  as  follows: 


"..very  person,  corporation  or  copartner- 
ship of  persons,  who  3hall  deal  in  the 
selling  of  goods,  wares  and  merchandise, 
including  clocks,  at  any  store,  stand  or 
place  occupied  for  that  purpose,  is  de- 
clared to  be  a merchant. 


This  section  is  all  inclusive  and  does  not  exclude  stores  such 
as  co-operative. 

Under  Section  11309,  R.  S.  Ho.  1939,  the  merchant,  for 
the  purpose  of  assessment,  is  required  to  make  a statement  of 
the  greatest  amount  of  goods,  wares  and  mercliandise  which  he 
may  Iiave  had  on  hand  at  any  time  between  the  first  Honday  in 
June  next  preceding. 

This  co-operative  electrical  company,  as  we  understand 
it,  was  incorporated  and  organized  under  the  provisions  of 
Article  20,  Chapter  102,  R.  S.  Ho.  1939.  Under  Section  14406, 
of  this  chapter,  co-operatives  organized  thereunder  are  auth- 
orized to  sell  articles  of  merchandise.  This  does  not  confine 
the  sales  of  such  co-operative  group  to  its  own  members.  We 
think  the  fact  that  it  sells  merchandise,  regardless  of  to 
whom,  would  put  it  in  the  class  of  the  merchants,  and  taxable 
as  a merchant. 
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CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  Co.  Ho.  Llectrical  Company  is  subject  to  taxation  as  a 
:ie  reliant. 


Respectfully  submitted. 


TYRE  Vf.  BURTON 

Assistant  Attorney-General 


APPROVED: 


i?0Y  'i'&iTl’RiCL  ' ' 

Attorney-General 
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MOTOR  VEHICLES:  Rules  governing  right  of  way,  ei  ^ction  or  stoo 

signs  ana  failure  to  observe  same  ana  speed 
permitted  on  highways  of  the  State. 


January  3,  1942 


Honorable  Stanley  Ginn 
Superintendent 

ii.  Is  sour  i State  Hi  hway  Patrol 
Jefferaon  City,  luiasouri 


Dear  i..r.  Ginn: 


e are  in  receipt  of  your  letter  of  uocember 
19,  1941,  wherein  you  request  our  opinion  baaed  on  the 
following  facts: 

"A  question  has  arisen  in  our  office 
which  Is  to  be  determined  by  the  laws 
and  rules  of  the  road  prevailing  in 
Missouri  relative  to  the  operation  of 
motor  vehicles  at  points  where  side 
roads  Intersect  arterial  highways. 

"ve  would  appreciate  very  muoh  if  you 
would  supply  us  with  a copy  of  the 
law  or  regulations  of  the  State  of 
Missouri  concerning  the  following  items: 

"(1)  Law  or  regulation  governing 
right-of-way  at  intersection 
of  cross  road  ana  arterial 
nighwaj  where  there  is  a stop 
sign  for  tne  party  entering 
the  arterial  highway. 

"(2)  The  law  or  regulation  governing 
tne  vesting  authority  in  a state 
official  to  erjct  stop  signs  at 
various  intersections. 

"(3)  The  law  or  regulation  providing 
for  tiie  fine  and  punishment  of 
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tnose  falling  to  observe 
stop  signs  at  the  intersec- 
tion of  an  arterial  highway 
vlth  a cross  road. 

"(4)  l'he  law  governing  the  speed 
of  automobile  s and  trucks  on 
the  highways  of  Missouri." 


It  is  well  stablished  that  the  " tate  has  right 
to  regulate  and  control  tne  movemenU  of  motor  vehicles  over 
its  highways,"  (Park  Transportation  Co.  v.  issouri  State 
highway  Commission,  332  Uo.  592,  60  S.  . (2d)  388,  1.  c. 
391),  and  pursuant  to  said  authority  tne  General  Assembly 
has  enacted  an  Act  regulating  and  licensing  the  operation 
of  uotor  vehicles  (Sections  8366-8470,  K.  s.  t'.o.  1939). 

Section  8385,  subsection  ”1"  it.  S.  ko.  1939,  pro- 
vides tnat: 


"An  operator  or  driver  of  a motor 
vehicle  shall  have  the  right  of  way 
over  an  operator  or  uriver  of  another 
motor  venicle  who  is  approaching  from 
the  left  on  an  intersecting  highway 
ana  shall  give  the  right  of  way  to  an 
operator  or  driver  of  a motor  vehicle 
approaching  from  the  right  on  an  inter- 
secting highway.  The  right  of  way 
shall  mean  the  right  to  proceed  when 
two  or  more  vehicles  will  roach  such 
Intersection  at  approximately  the  same 
time." 


e note  that  the  facts  submitted  relate  to  laws 
"governing  right  of  way  at  Intersection  of  cross  road  and 
arterial  highway." 

Section  8367,  a.  2.  iio.  1939,  defines  the  term 
"highway"  ass 


"Anj  public  thoroughfare  for  vehicles. 
Including  state  roads,  county  roads 
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ana  public  streets,  avenues,  boule- 
varos,  parkways  or  alleys  in  any 
municipality." 

Ann  in  the  case  of  Tnilllps  v.  Henson,  326  Ho.  282, 

30  3.  VJ.  (-d)  1065,  1.  c.  1068,  the  court  said: 

M :<•  * *,  it  is  reasonable  to  conclude 
that  the  word  •highways'  was  used  in 
the  statute  in  its  popular  rather  than 
its  technical  sense,  and  was  intended 
to  Include  aL 1 highways  traveled  by  the 
public,  regardless  of  tneir  legal 
status ." 

Thus,  irrespective  of  whether  it  is  a state  or  county 
road  "where  two  cars  arrive  at  an  intersection  at  approximately 
the  same  time,  the  car  coming  from  the  right  has  the  right  of 
way"  Roberts  v.  ’.‘.ilson,  33  S.  . (2d)  (Mo.  App.)  169.  1.  c. 
172).  In  other  words,  any  car  approaching  froa  the  driver's 
right  on  an  intersecting  highway  has  the  right  of  way,  while 
such  driver  has  the  right  of  way  over  any  driver  of  a motor 
vehicle  approaching  from  the  left. 

Since  the  first  three  questions  relate  to  entering 
an  Intersection  ?hero  there  is  a stop  sign,  we  will  consider 
the.;  together. 

Section  8755,  R.  . ko.  1939,  provides  that  the 
State  Highway  Commiss ion  may  erect  "danger  signals  or  warning 
signs"  at  "hi^hwaj  intersections  or  other  places  along  the 
state  highways  which  the  Commission  deem  to  be  dan  arous." 

The  case  of  Roberts  v.  *.lison,  supra,  in  consider- 
ing Section  8755,  supr  , declared  that  there  Is  no  statute 
requiring  one  to  observe  the  warning  of  a stop  sign,  but 
pOLhts  out  that  failure  to  ooey  such  warning  si jn  may  be 
found  to  constitute  common  law  ne  ll.  ence.  The  court  said 
(1.  c.  172): 


"There  is  no  statute,  so  far  as  wo  Know, 
requiring  one  to  observe  the  warning 
implied  in  the  stop  signal,  yet  defond- 
ant's failure  to  obey  it  was  a matter 
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for  the  consideration  of  the  Jury, 

In  connection  with  the  general 
negligence  pleaded*  dgan  v.  i'almer; 

«itchell  v.  rown,  supra,  It  may 
well  be  noted  that  under  section  17, 
p.  138,  1st  xtra  Session  oars  1921, 
the  state  highway  commission  is  author- 
ized to  erect  warning  signs  at  points 
on  highways  within  its  discretion;  and 
section  14  of  tne  act  further  defines 
the  commission* s rights  and  duties  in 
this  respect,  it  naturally  follows 
that  when  such  warning  signs  are  placed, 
any  one  who  falls  to  observe  and  obey 
them  is  not  acting  in  ari  ordinarily 
prudent  maimer,  and  may  be  found  guilty 
of  common-law  negligence  by  the  jury. 

Poulka  v.  Lehman  Ulo.  App.)  17  S.  V*. 

(2d)  994." 

l.ot  only  hrve  we  found  no  statute  requiring  one  to 
halt  at  a stop  sign  when  approaching  an  int  rs action,  but 
we  have  also  found  no  statute  pr  scribing  any  fine  or  punish- 
ment for  fai lure  to  observe  a stop  sign  at  an  intersection. 

Section  8383,  A.  S.  tao.  1939,  provides  as  follows; 

"Every  person  operating  a motor  vehicle 
on  the  highways  of  this  state  shall 
drive  the  same  in  a careful  and  prudent 
manner,  and  shall  exercise  the  highest 
degree  of  care,  and  at  a rate  of  speed 
so  as  not  to  endanger  the  property  of 
another  or  the  life  or  limb  of  any  per- 
son, provided  that  a rate  of  speed  in 
excess  of  twenty-five  miles  an  hour  fa? 
a distance  of  one-half  mile  shall  be 
considered  as  evidence,  presumptive  but 
not  conclusive,  of  oriving  at  a rate  of 
spead  which  is  not  careful  and  pruuent, 
but  the  burden  of  proof  sliaL  1 continue 
to  be  on  the  prosecution  to  shew  by  com- 
petent evidence  that  at  the  time  and 
place  charged  the  operator  was  driving 
at  a rate  of  speed  which  was  not  careful 
and  prudent,  considering  tne  ti.^e  of  day, 
tne  amount  of  vehicular  and  pedestrian 
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traffic,  condition  of  tno  highway 
and  the  location  with  reference  to 
intersecting  highways,  curves, 
residences  or  schools:  Provided, 
however,  that  no  person  shall  oporate 
a solid  tire  commercial  motor  vehicle 
having  a rated  live  load  capacity  of 
two  (2)  tons  and  less  at  a rate  of 
speed  exceeding  twenty  miles  per  hour, 
or  a solid  tire  coioniercial  motor  ve- 
hicle having  a rated  live  load  capacity 
of  more  than  two  (2)  tons  and  not  more 
than  five  (5)  tons  at  a rate  of  speed 
exceeding  fifteen  miles  per  hour,  or 
a solid  tire  commercial  motor  vehicle 
having  a rated  live  load  capacity  of 
more  than  five  (5)  tons  at  a rate  of 
speed  exceeding  ten  miles  per  hour; 
and  provided  further,  that  no  person 
shall  operate  a motor  vehicle  equipped 
with  iron  or  other  metal  tires  at  a 
greater  rate  of  speed  than  six  miles 
per  hour." 

A person  approaching  an  intersection  and  falling  to 
stop  might  by  reason  of  the  time  of  day,  amount  of  traffic 
condition  of  highway,  and  other  considerations,  be  found 
guilty  of  violating  the  above  statute  for  failure  to  drive 
in  a careful  and  prudent  manner.  In  determining,  however, 
whether  the  above  section  was  violated,  the  guilt  of  the 
driver  could  not  be  conditioned  upon  the  mere  faLlure  to 
halt  at  a stop  sign. 

Section  839b,  subsection  "b",  it.  S.  Ko.  1939,  provide 
thut  municipalities  may  by  ordinance  require  vehicles  to 
stop  oefore  crossing  certain  designated  streets  and  boule- 
vards : 


"municipalities  may,  by  ordinance, 
make  additional  rules  of  the  road  or 
traffic  regulations  to  meet  their 
nee<_s  and  traffic  conditions;  estab- 
lish one-way  streets  and  provide  for 
the  regulation  of  vehicles  thereon; 
require  vehicles  to  stop  before  cross- 
ing certain  designated  streets  and 
boulevards;  limit  the  use  of  certain 
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designatea  streets  ana  ooulevards 
to  passenger  vehicles;  prohibit  the 
use  of  certain  designated  streets 
to  vehicles  with  metal  tires,  or 
solid  rubber  tires;  regulate  the 
parking  of  venicles  on  streets  and 
prohibit  or  control  left-hand  turns 
of  vehicles;  require  the  use  of 
signaling  devices  on  all  motor  ve- 
hicles, and  prohibit  sound- producing 
warning  devices,  except  horns  directed 
forr.ard.  No  ordinance  shall  be  valid 
which  contains  provisions  contrary  to 
or  in  conflict  with  this  article, 
except  as  herein  provided." 

The  above  subsection  provides,  hew  ever,  that  no 
ordinance  snail  be  valid  which  is  contrary  to  or  in  con- 
flict with  the  hotor  Vehicle  Act. 

In  the  case  of  City  of  Cape  C-irardeau  v.  Eennett, 

27  S.  V.'.  (2d)  (Mo.  App.)  447,  1.  c.  448,  tne  court  in  holding 
that  a prosecution  would  lie  for  the  violation  of  a city 
ordinance  requiring  the  operation  of  motor  vehicles  in  a 
careful  and  prudent  manner,  said- 

"There  Is  some  f e ;ble  attempt  maue  to 
attack  the  ordinance,  but  the  ordi- 
nance conforms  to  tne  state  laws,  and 
there  Is  nothing  in  the  ordinance  which 
in  any  way  conflicts  with  the  statute. 
...unicipalities  are  given  authority  to 
establish  by  ordinance  reasonable 
regulations  for  the  driving  of  mbtor 
vehicles  within  their  limits,  and  a 
prosecution  will  lie  for  the  violation 
of  such  ordinances,  prohibiting  the 
operation  of  motor  vehicles  in  other 
than  a careful  and  prudent  manner. 

Laws  of  Missouri  1921  (Ex  Sess.)  Sec- 
tion 19,  p.  91;  City  of  Mexico  v.  Sharp, 

221  Ko.  App.  195,  300  £ . . 308." 

A municipal  ordinance  requiring  a person  to  observe 
a atop  signal  and  providing  a fine  or  punishment  for  failure 
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to  observe  samo  would,  obviously  not  be  In  conflict  with 
a state  statute  since  there  is  no  statute  (except  those 
relating  to  municipalities)  governing  stop  signs. 

bro.  the  foregoing  we  are  of  the  opinion  that: 

(1)  Any  motor  venicle  approacning  from  the  driver1 s 
right  on  an  intersecting  highway  has  the  right  of  way, 
while  euch  driver  h s the  right  cf  way  over  any  uriver  or 
operator  of  a motor  vehicle  approaching  from  the  left; 

(2)  The  State  uighway  Commission  has  the  authority 

to  erect  a stop  sign  as  a warning  signal  on  an  intersection 
of  a highway  one  municipalities  have  authority  by  ordinance 
to  erect  stop  signs  on  such  streets  and  boulevards  as  they 
may  designate; 

(3)  There  Is  no  state  statutes  requiring  one  to  ob- 
serve a stop  sign  at  an  intersection  nor  Is  there  a statute 
imposing  a fine  or  other  punishment  for  faL  lure  to  observe 
ana  obey  said  stop  sign.  However,  in  failing  to  observe 
and  heed  a stop  sign  a person  may  be  found  guilty  of  common 
law  negligance  by  a jury  In  a civil  suit  for  damages  arising 
out  of  an  a cident; 

(4)  A municipality  may  by  ordinance 'require  a driver 
to  ttop  at  certain  aeslgnatsd  streets  ana  boulevnras  and  may 
impote  a fine  or  other  punishment  for  failure  to  observe  such 
stop  signal. 

(5)  Section  8583,  K.  S.  Ho.  1939,  sets  out  the  law 
governing  the  speed  of  automobiles  and  trucks  on  the  highways 
of  Missouri. 


nespoctfully  submitted. 


MAX  WASShRMAH 

Assistant  attorney- General 


APPROV  1) : 


(Acting) 


" . C.  THUnLO 

Attorney -General 
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OFFICERS:  Conviction  in  Federal  Court  does  not  create  vacancy. 
VACANCY  : Service  can  be  had  on  officer  at  usual  place  of  abode 


March  17,  1942 


Hon.  J.  Fv.  Cidaon 
Prosecuting  Attorney 
Taney  County 
Forsyth,  Mssouri  t 


hear  oir: 


FILE 


| 

V.'e  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"oherman  H.  nray,  county  Treasurer  of 
Taney  county,  entered  a plea  of  guilty 
of  using  the  mail  to  defraud.  You  proba- 
bly are  familiar  with  the  case  as  the 
trial  was  in  the  Federal  court  in  Jeffer- 
son City. 

"bray  lias  not  resigned,  although  he  is 
not  serving  time  in  a federal  Prison, 
but  is  attempting  to  hold  said  office 
and  has  installed  a deputy  in  said  of- 
fice who  is  acting  for  said  treasurer. 

"When  he  was  sentenced  and  incarcerated 
did  that  create  a vacancy  in  said  office, 
or  will  it  be  necessary  to  Institute  quo 
warranto  proceeding  to  have  the  office 
declared  vacant?  This  man,  so  1 under- 
stand, is  incarcerated  outside  the  state 
of  Missouri  and  if  an  action  must  be  filed 
what  method  would  have  to  be  used  to  ob- 
tain service?" 
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Your  first  question  is  whether  or  not  the  fact  that 
Sherman  R.  Bray  was  sentenced  ana  incarcerated  would 
create  a vacancy  in  the  office. 

Section  2,  Article  VIII  of  the  Constitution  of  Mis- 
souri, provides,  as  follows: 


"All  citizens  of  the  United  States, 
including  occupants  of  soldiers'  and 
sailors'  homes,  over  the  age  of  twenty- 
one  years  who  have  resiced  in  this  state 
one  year,  and  in  the  county,  city  or 
town  sixty  cays  immediately  preceding 
the  election  at  which  they  offer  to  vote, 
and  no  other  person,  shall  be  entitled 
to  vote  at  all  elections  by  the  people: 
Provided,  no  idiot,  no  insane  person 
and  no  person  while  kept  in  any  poor- 
house  at  public  expense  or  while  con- 
fined in  any  public  prison  shall  be 
entitled  to  vote,  and  persons  convic- 
ted of  felony,  or  crime  connected  with 
the  exercise  of  the  right  of  suffrage 
may  be  excluded  by  law  from  the  right 
of  voting." 


Section  4561,  Article  5,  Chapter  31,  R.  i>.  Jio., 
1939,  reads  as  follows: 


"Any  person  who  shall  oe  convicted  of 
arson,  burglary,  robbery  or  larceny, 
in  any  degree,  in  this  article  speci- 
fied, or  who  shall  be  sentenced  to  im- 
prisonment in  the  penitentiary  for  any 
other  crime  punishable  under  the  pro- 
visions of  this  article,  shall  be  in- 
competent to  serve  as  a juror  in  any 
cause,  and  shall  be  forever  disquali- 
fied from  voting  at  any  election  or 
holding  any  office  of  honor,-  trust 
or  profit,  within  this  state:  Pro- 
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vided,  that  the  provisions  of  this  sec- 
tion shall  not  apply  to  any  person 
who  at  the  time  of  his  conviction  shall 
be  under  the  age  of  twenty  years : Pro- 
vided further,  that  in  all  cases  where 
persons  have  been  convicted  under  this 
article  the  disqualification  provided 
may  be  removed  by  the  pardon  of  the 
governor  any  time  after  one  year  from 
the  date  of  conviction." 


Section  4796, Article  8,  Chapter  31,  R.  S.  Missouri, 
1939,  read's  as  follows: 


"Every  person  wjho  shall  be  convicted 
of  any  felony,  punishable  under  any  of 
the  provisions  of  this  article,  shall 
be  thereafter  disqualified  from  hold- 
ing any  office  of  honor,  profit  or 
trust,  or  of  voting  at  any  election 
eithin  this  state." 


In  construing  the  above  section  of  the  Constitution, 
and  the  two  sections  as  enacted  by  the  legislature  by 
reason  of  said  Article  Vlll  of  the  Constitution  of  Mis- 
souri, this  office,  on  October  3,  1938,  rendered  an 
opinion  to  the  honorable  J.  E.  Woodmansee,  Chairman  of 
the  board  of  Election  Commissioners  in  Jackson  County, 
Kansas  City,  Missouri,  in  which  we  held  that  persons 
convicted  in  the  Federal  Court,  or  In  the  courts  of 
other  states,  are  not  disqualified  to  vote  in  Missouri. 
The  question  of  holding  office  is  also  taken  up  in  the 
sections  which  refer  to  the  qualifications  to  vote,  and 
for  that  reason  we  hold  that  the  conviction  in  a Federal 
Court  does  not  disqualify  a person  from  holding  office 
in  this  State.  We  are  enclosing  a copy  of  the  opinion 
herein  described. 
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Section  18,  Article  II  of  the  Constitution  of 
Missouri,  reads  as  follows: 


"That  no  person  elected  or  appointed 
to  any  office  or  employment  of  trust 
or  profit  under  the  laws  of  this  State, 
or  any  ordinance  of  any  municipality 
in  this  State,  shall  hold  such  office 
without  personally  devoting  his  time 
to  the  performance  of  the  duties  to 
the  same  belonging." 


By  reason  of  the  above  section  of  the  Constitution, 
the  legislature  enacted  Section  12828  R.  fc.  wissouri, 
1939,  which  reads  as  follows: 

t 


"Any  person  elected  or  appointed  to 
any  county,  city,  town  or  townshiD 
office  in  this  state,  except  such 
officers  as  may  be  subject  to  re- 
moval by  impeachment,  who  shall  fall 
personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such 
office,  or  who  shall  be  guilty  of 
any  willful  or  fraudulent  violation 
or  neglect  of  any  official  duty,  or 
who  shall  knowingly  or  willfully  fail 
or  refuse  to  do  or  perform  any  of- 
ficial act  or  duty  which  by  law  it 
is  his  duty  to  do  or  perform  with  re- 
spect to  the  execution  or  enforce- 
ment of  the  criminal  laws  of  the  state, 
shall  thereby  forfeit  his  office,  and 
may  be  removed  therefrom  in  the  man- 
ner hereinafter  provided." 


The  above  section  is  not  applicable  to  proceedings 
for  the  removal  of  an  officer  under  a particular  statute. 
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for  the  reason  that  this  section  applies  where  there 
is  no  such  particular  statute.  (State  ex  rel  v.  Peters, 
(App.)  94  S.  *.  (2d)  930;  State  ex  rel  v.  Sartorius,  95 
S.  ».  (2d)  873.) 

Section  12828,  supra,  declares  that  the  officer 
shall  forfeit  his  office  if  he  fails  to  personally  devote 
his  time  to  the  performance  of  the  duties  of  such  office. 
Under  this  section  of  the  statutes  it  makes  no  difference 
if  the  officer  has  a competent  deouty  in  charge  of  the 
office,  he  must  personally  devote  his  time  to  the  office. 
It  was  so  held  in  the  case  of  The  State  ex  rel  Tilley  v. 
Slover,  113  Mo.  202,  1.  c.  206,  where  the  court  said: 


" * * * The  grave  abuses  that  could, 

and  did  creep  into  the  public  service 
under  that  law,  by  which  the  honors  and 
emoluments  of  an  office  could  be  accepted 
by  one  person  and  the  performance  of  its 
duties  'farmed  out'  to  another,  for  con- 
venience or  profit,  furnished  a cogent 
and  sufficient  reason  for  this  consti- 
tutional enactment.  The  wholesome  doc- 
trine that  'public  office  is  a public 
trust'  was  fortified  by  its  provision, 
declaring  it  also  a personal  trust, 
and  that  no  person  should  thereafter 
hold  office  in  this  state  who  did  not 
personally  devote  his  time  to  the  per- 
formance of  his  official  duties.  That 
he  may  have  deputies,  who,  under  his 
supervision  and  control,  may  assist 
him  in  the  performance  of  his  official 
functions,  does  not  dispense  with,  nor 
in  any  way  lessen  his  obligation  to 
personally  devote  his  time  to  their 
performance.  That  this  wise  and  salu- 
tary provision  of  the  constitution  may 
be  enforced  Ihrough  the  provisions  of 
the  statute  under  consideration  as  to 
this  particular  cla^s  of  officers,  we 
have  no  doubt." 
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Also,  in  the  case  of  state  v.  Yager,  250  Mo.  388, 
1.  c.  403,  where  the  court  said: 


w c-  * « The  defendant  was  the  sheriff 
of  Pike  county.  It  was  his  duty  under 
the  law  to  be  and  remain  in  attendance 
upon  the  circuit  court  of  his  county 
when  the  same  was  in  session  (Sec. 

11212,  R.  S.  1909),  unless  by  other 
pressing  official  outies,  or  by  illness, 
or  some  other  liawful  reason  he  was  pre- 
vented therefrcfr..  In  other  words,  de- 
fendant had  no  right  wilfully,  without 
cause,  to  absent  himself  from  his  coun- 
ty and  St a e,  as  the  record  shows  that 
he  did,  during  the  two  cays  mentioned 
in  the  instruction  complained  of  in 
this  case.  If  he  had  the  right  to  so 
absent  himself  for  two  days,  without 
any  excuse  whatever,  and  wilfully,  as 
he  did,  then  he  had  the  right  to  ab- 
sent himself  for  two  months  or  two 
year 8,  and  it  is  no  excuse  that  during 
his  absence  his  deputies  may  have  per- 
formed as  well,  or  better  than  he,  the 
duties  made  incumbent  upon  him  by  lav/. 
Especially  upon  the  facts  in  this  case 
was  this  instruction  properly  refused 
and  the  converse  thereof  properly  given. 
This  is  so  for  the  reason  that  the  proof 
shows  that  the  absence  of  the  sheriff 
from  his  attendance  on  the  court  was 
due  to  the  fact  that  he  had  fled  to  a 
foreign  State  with  the  intention  and 
solely  for  the  purpose  of  avoiding 
arrest  upon  a warrant  for  a criminal 
offense,  to-wit,  for  assault  and  bat- 
tery, which  warrant  was,  as  he  well 
knew,  in  the  hands  of  the  coroner  of 
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Pike  county  for  service  on  him.  What 
is  here  said  will  dispose  of  the  excep- 
tions taken  by  defendant  to  the  refusal 
of  the  court  to  permit  him  to  show  that 
during  his  absence  certain  deputy  sheriffs 
properly  performed  the  duties  of  his  of- 
fice. As  we  have  said,  it  was  no  excuse 
for  his  dereliction  that  certain  deputies 
appointed  by  him  may  have  done  the  work 
for  which  he  was  elected.  There  are  cer- 
tain elements  of  Dersonal  selection  and 
personal  responsibility  imputed  as  domi- 
nating the  minds  of  the  voters  in  the 
election  of  officers  who  shall  perform 
the  statutory  duties  in  the  several  coun- 
ties. To  take  the  view  of  defendant  would 
be  tantamount  to  saying  that  the  selec- 
tion of  the  voters  is  transferable  and 
delegable  on  the  part  and  at  the  unre- 
stricted will  of  the  elected,  a thing 
which  the  Constitution  Itself  specifically 
negatives,  by  providing  generally  that 
officers  shall  devote  their  time  personally 
to  the  duties  of  the  several  offices  to 
which  they  have  been  elected.  (Constitution 
of  1875,  art.  2,  sec.  18.)  We  must  there- 
fore rule  these  objections  and  all  of  them 
against  defendant." 


You  also  inquire  how  to  obtain  service  upon  the 
defendant,  or  officeholder,  who  is  now  serving  time  in 
a federal  prison  outside  the  State  of  Missouri. 

Section  12829  of  Article  3,  Chapter  83,  reads  as 
follows : 


"When  any  person  has  knowledge  that  any 
official  mentioned  in  section  12828  of 
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this  article  has  failed,  personally, 
to  devote  his  time  to  the  performance 
of  the  duties  of  such  office,  or  has 
been  guilty  of  any  willful,  corrupt 
or  fraudulent  violations  or  neglect 
of  any  official  duty,  or  has  know- 
ingly air  willfully  failed  or  refused 
to  perform  any  official  act  or  duty 
which  by  law  it  was  his  duty  to  do 
or  perfiorm  with  respect  to  the  execu- 
tion or  enforcement  of  the  criminal 
laws  of  this  state,  he  may  make  his 
affidavit  before  any  person  authorized 
to  administer  oaths,  setting  forth  the 
facts  constituting  such  offense  and 
file  the  same  with  the  clerk  of  the 
court  havin  Jurisdiction  of  the  of- 
fense, for  the  use  of  the  prosecuting 
attorney  or  deposit  it  with  the  prose- 
cuting attorney,  furnishing  also  the 
names  of  witnesses  who  have  knowledge 
of  the  facts  const  tuting  such  offense; 
and  it  shall  be  the  duty  of  the  prose- 
cuting attorney,  if,  in  his  opinion, 
the  facts  stated  in  said  affidavit 
justify  the  prosecution  of  the  of- 
ficial charged,  to  file  a complaint 
in  the  circuit  oourt  as  soon  as  practic- 
able upon  such  affidavit,  setting  forth 
in  plain  and  concise  language  the  charge 
against  such  official,  or  the  prosecuting 
attorney  may  file  such  complaint  against 
such  official  upon  his  official  outh  and 
upon  his  own  affidavit *H 


In  the  filing  of  the  complaint  against  Sherman  R. 
bray.  County  Treasurer,  this  section  of  the  statute  should 
be  specifically  followed.  'Ihe  procedure  under  this  sec- 
tion of  the  statute  is  the  same  as  the  civil  procedure 
in  civil  actions,  or  suits.  It  was  so  held  in  State  v. 
Yager,  250  Mo.  388,  at  1.  c.  401,  where  the  court  said* 
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"Turning  to  the  other  objection,  that 
this  is  not  such  a case  as  contemplates 
the  granting  of  a change  of  venue,  we 
find  that  the  statute  which  prescribes 
some  at  least  of  the  procedure  required 
to  be  followed  in  actions  under  this 
article  to  remove  derelict  officers, 
provides  that  'all  actions  and  proceed- 
ings under  this  article  shall  be  in  the 
nature  of  civil  actions,  and  tried  as 
such.'  (Sec.  10209,  K.  S.  1909.)  We 
thus  observe  that  the  Legislature  it- 
self has  seen  fit,  for  reasons  no  doubt 
sufficient  to  the  lawmakers,  to  pre- 
scribe specifically  the  nature  of  this 
proceeding,  and  that  they  ha\ e denominated 
it  in  express  Ian  uage  a 'civil  action.' 

* * * * ->  " 


Also,  Section  12833,  Article  3,  Chapter  83,  R.  8. 
Missouri,  1939,  partially  reads  as  follows: 


" * * * All  actions  and  proceedings 

under  this  article  shall  be  in  the  nature 
of  civil  actions,  and  tried  as  such." 


Since  the  procedure  under  Section  12829,  supra,  is 
the  same  as  in  other  civil  actions,  service  can  be  had 
upon  the  officeholder,  or  defendant,  in  the  same  manner 
as  in  other  civil  actions.  The  service  can  be  obtained 
by  personal  service  as  set  out  in  Section  880  R.  S. 
Missouri,  1939,  which  partially  reads  as  follows: 

"A  summons  shall  be  executed,  except 
as  otherwise  provided  by  law,  either: 
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* * '■'<  * >*  by  leaving  a copy  of  the 
petition  and  writ  at  his  usual  place 
of  abode,  with  som6  person  of  his 
family  over  the  age  of  fifteen  years; 

# ft  # S « it  i'.  ■ » ** 


By  leaving  a copy  of  the  petition,  which  is  the  same 
as  the  complaint,  and  a copy  of  the  writ,  with  Ms  wife, 
or  child  over  the  age  of  fifteen  years,  proper  service 
could  be  had.  If  he  has  no  usual  place  of  abode,  where 
the  above  service  can  be  hacf,  it  will  be  impossible  to 
file  any  proceedings,  for  the  reason  that  the  service 
in  this  action  cannot  be  had  by  order  of  publication 
as  set  out  in  Section  8S1  K.  3.  Missouri,  1939. 


•>  ) CL  j 3 lJli 


In  vievr  of  the  above  authorities,  it  is  the 
opinion  of  this  department,  that  the  conviction  in  a 
Pederal  Court  of  SLer  an  R.  Eray,  County  ir-asurer  of 
Taney  County,  does  not  create  a vacancy  in  the  office 
of  County  'ireasurer. 

It  is  iurther  the  opinion  of  this  department 
that  service  can  be  had  upon  Gherman  At,  Bray,  who  is 
now  confined  in  a Pederal  Prison  outside  of  the  State 
by  leaving  a copy  ox  the  complaint  and  writ  at  his 
usual  olace  of  abode,  with  a member  of  his  family  over 
the  age  of  fifteen  years. 


Respectfully  submitted 


APPROVED: 

W , J . BUKKL 

Assistant  Attorney  General 


ROY  McKIi TRICK 

Attorney  General  of  Missouri 
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attempt  to  administer  a lethal  dose  of  poison 
a dt°S  is  a misdemeanor . 

June  20,  1942 


Mr*  L.  F,  aingery 
Rush vi lie,  ids sour 1 


Dear  Sir: 


FILED 


This  Is  in  reply  to  your  request  for  our  opinion 
by  your  recent  letter,  wliich  is,  in  part,  in  the  follov/ing 

terns: 


"I  am  writing  you  for  some  information 
which  I need  very  bad  at  this  time*  V/e 
have  had  a lot  of  dog^  poisoned  here  the 
last  few  years  and  wc  have  worked  hard  to 
catch  up  with  the  guilty  parties  and  now 
we  have  caught  him  & Mi  putting  it  out 
wa3  seen  and  got  the  party  who  was  watching 
got  the  stuff  and  brought  it  to  me  aid  I 
sent  it  to  the  Jensal  Laboratory  and  their 
test  showed  it  contained  a trycIuxUie • 

"Now  our  attorneys  say  there  i3  no  stats 
law  against  poisoning  dogs*  fhey  say  they 
are  not  classed  in  Missouri  as  a domestic 
animal  so  we  can  not  file  under  the  section 
of  the  statutes  covering  domestic  animals, 
therefore  they  don't  know  ..hat  to  file  under* 

««««««««« 

"I  sure  will  appreciate  any  information 
you  can  give  me  to  help  me  out  in  this 
matter* 

"I  was  told  that  several  yoars  ago  Champ 
Clark  had  a case  in  court  and  it  was  estab- 
lished in  tills  case  that  a dog  was  a 
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domestic  animal.  But  we  cannot  find 
anything  to  establish  thi3. 

"If  you  know  of  any  prosecuting  attor- 
ney who  has  handled  a case  like  thi3 
and  got  a conviction  I would  sure  like 
to  know  who  he  Is. 

a ^ -tdiow  that  we  have  the  evidence 
we  sure  would  like  to  find  a statute 
that  we  can  convict  on. 

"Thinking  you  in  advance  for  any  informa- 
tion that  you  might  give  me  in  tills 
natter r 7.  will  await  an  early  reply." 


Section  4556,  R.  S.  Missouri,  1932,  pro  vines: 


"Every  person  who  shall  willfully  a£- 
. minister  any  poison  to  any  cattle,  hog, 
sheep , goat,  horse,  mule,  ass  or  other 
domestic  aninal  or  to  any  domestic 
fowl,  or  shall  maliciously  expose  any 
poisonous  substance,  with  intent  that 
the  same  shall  be  taken  or  swallowed  by 
any  cattle,  hog,  sheep,  goat,  horse, 
mule,  ass  or  other  domestic  animal  or 
do,  estic  fov/1  shall,  upon  conviction, 
be  punished  by  Imprisonment  in  the  peni- 
tent! ary  not  e xooeding  three,  years  tr 
in  tiie  county  jail  not  less  than  six 
months,  or  by  fine  not  less  than  two 
hundred  and  fifty  dollars  or  by  both  a 
fine  not  less  than  cne  hundred  dollars 
and  imprisonment  in  the  county  jail  not 
less  than  three  months." 


The  courts  of  Missouri  have  not  ruled  on  the  question 
whether  a dog  is  included  in  the  envisions  of  Section  4556, 
supra,  which  prohibits  poisrfhiing  "any  cattie  . . , or  other 
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dor.es tic  animal."  In  general,  the  courts  of  some  other 
states  have  held  that  a domestic  animal  is  one  "belonging 
to  the  house,"  and  that  a dog  is  a domestic  aninaal.  People 
v.  Campbell,  H • Y.,  4 Parker,  Or.  R.  336,  593;  uilcox  v. 
State,  2^  ^>.  U.  931,  101  Ga.  563,  39  L.  R.  A.  7 Off;  . an'! es 
v.  'State,  32  3.  ...  i^cL;  470 „ 116  Tex.  Or.  R.  542. 

On  the  other  hand,  courts  of  other  states  have  held 
that  a domestic  animal  is  one  which,  in  its  domestic  state, 
"furnishes  3ome  support  to  the  family,"  or  "adds  to  the 
wealth  of  the  comuni ty, " and  that  a dog  is  not  such  an 
animal.  3 1 a te  v . Marriman , 75  ?5e.  552,  564,  46  Am.  Rep. 
423;  3kog  v.~  .ling.  254  tf.  W.  354,  355,  214  is.  591. 

Regardle33  of  whether  a dog  is  a domestic  animal, 
as  that  term  is  used  in  a gene  al  sense,  it  would  appear 
that  a dog  is  not  a domestic  animal  in  the  sense  in  which 
that  term  is  'used  in  said  Section  4356.  It  must  be  noted 
that  the  term,  "domestic  anim&l"  follows  more  particular 
words  — "cattle,  hog,  sheep,  etc.",  Within  the  rule  known 
as  ejusdem  generis,  when  a general  term  ("domestic  animal " ) 
follows  particular  terms,  the  general  term  is  limited  in 
its  mo  ailing  to  things  of  the  3ame  nature  or  class  as  those 
meant  by  the  particular  terms.  It  was  so  held  in  State  ex 
rel.  Goodloe  v.  ..urde:  .an.  227  S.  ..  64,  67,  2 86  Bio.  133, 
where  the  court  said: 


"It  is  a familiar  rule  of  statutory 
construction  that  where  an  enumeration 
of  specific  things  is  followed  by  some 
more  general  word  or  phrase,  such  general 
word  or  phrase  should  be  construed  to 
refer  to  tilings  of  the  same  kind." 


It  appears  that  the  term,  "domestic  animal,"  as  used 
in  Section  4556,  supra,  includes  only  animals  of  the  same 
kind  oi»  class  as  cattle,  sheep,  etc.  Inasmuch  as  a dog  13 
not  of  that  kind  or  class,  It  would  seem  it  13  not  included 
In  the  term,  and  that  that  section  does  not  apply  to  dogs. 

In  a prosecution  for  killing  a dog.  In  State  v.  Mease, 
69  Mo.  App.,  581,  1.  c.  582,  the  St.  Louis  Court  of  Appeals 
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affirmed  a Jud^ient  quashing  an  Information,  and  said: 


n>  x -a  It  is  unquestionably  the  law 
that  dog3  are  property  in  Iiissourl  and 
that  damages  may  be  recovered  civilly 
for  injuries  to  them*  It  is  also  true 
that  they  are  the  sub ject-natter,  by 
special  statutes,  of  larceny*  R*  I* 

1089,  sec.  5535*  hut  It  was  not  an 
offense  at  common  law  to  kill  a dor, 
and  in  that  respect  the  co;  non  law  Is 
still  in  force  In  this  state*  v-  * * * fc." 


V/hen  that  decision  was  written  in  1327,  it  is  true 
there  was  no  statute  prohibiting  the  killing  of  a dog*  There 
was  then  in  force  R*  S*  1809,  Section  5620  (mentioned  in 
that  opinion),  which  in  part  provided: 


" ^ very  person  who  shall  ...  kill  , • * 
any  cattle  of  another  ...  shall,  upon 
conviction,  be  punished  by  i:  ijirisonmcnt 
in  the  penitentiary  ...  or  ...  in  the 
county  jail  . • • or  by  a fin6  ...  or 
by  both  such  fine  and  i..ip»i rxuent • " 


Those  provisions  were  carried  forward  in  devised  Stat- 
utes of  1899,  section  1SG7.  The  terns,  "'nog,  sheep,  goat," 
were  added  in  Laws  of  1909,  page  469,  section  1987,  and 
carried  fcjward  with  the  felony  provi  ions  in  Revised  Stat- 
utes of  19G9,  section  4627;  and.  Revised  Statutes  of  1919, 
Section  5414.  This  statute  was  amended  in  Laws  of  1929, 
page  166,  section  3414,  so  us  to  provide: 


"^vory  person  who  sli&ll  wilfully  and 
jmliciously  or  cruelly  kill,  maim,  wound, 
beat  or  torture  any  dumb  animal*  whether 
bolonging  to  himself  or  anotlior,  shall 
upon  conviction  be  punished  by  imprison- 
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merit  In  the  county  jail  for  not  more 
than  three  months,  or  by  a fine  of 
,.50*00  or  by  both  such  fine  and  im- 
prison, ent,  provided  that  nothing  here- 
in contained  ahull  be  construed  to 
prohibit  or  interfere  with  any  scientific 
experiments  or  investigations,  pro- 
vided further,  that  nothing  in  this 
section  shall  apply  to  the  hunting  or 
trapping  of  wild  animals.'’ 

(underscoring  ours) 


In  the  same  form,  that  statute  was  carried  forward 
in  Revised  statutes  of  1929,  Section  4168,  and  Is  now  Re- 
vised Statutes  of  1*>59,  section  4557* 

The  reduction  of  punishment  by  the  provision  of  mak- 
ing the  offense  only  a misdemeanor,  and  the  use  only  of 
the  tern,  "any  dumb  animal,"  may  be  regarded  as  an  indica- 
tion of  a legislative  intent  to  broaden  the  scope  of  tho 
statute  so  as  to  include  many  lore  animals. 

It  has  been  held  that  the  tern,  "dumb  animal"  In- 
cludes "every  living"  animal.  People  v.  lirunoll,  N.  Y. 

40  How.  Prac*  455,  447. 

xn  licPanlel  v*  otatc  (1879)  5 Tex*  App.  475,  1*  c. 
479,  the  Court  of  Appeals  of  Texas  affirmed  a conviction 
for  killing  a dog,  under  a statute  prohibiting  the  killing 
of  "any  dumb  animal,"  and  saids 


"*  * c-  The  Information  is  a good  one* 

It  i3  made  an  offence  by  our  statute 
to  wilfully  and  wantonly  kill  a dog,  as 
It  is  to  kill  any  other  dumb  animal, 
the  property  of  another.  Pasc*  big*, 
arts.  2544,  2345." 


Section  4557,  supra,  also  prohibits  torturing  any 
dumb  animal* 
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The  3pringfleld  Court  of  Appeals  held  that  -ection 
4557,  supra.  Includes  doc8*  by  affirming  8 conviction  of 
torturinc  a dog,  in  St  te  v,  Ixap,  137  3.  W,  (2d)  638, 

It  is  noted  that  in  this  case  the  person  did  not 
succeed  in  killing  a dog,  or  even  in  poisoning  it.  But 
he  did  put  out  the  poison;  he  did  attempt  to  poison 
a dog.  With  evidence  of  the  lethal  amount  of  poison, 
this  would  constitute  an  attempt  to  kill  the  dog.  Sec- 
tion 4855,  R,  S,  Missouri,  1939,  in  part,  provides: 


"l- very  porson  who  shall  attempt  to 
commit  an  offense  prohibited  by  lav,, 
and  in  such  attempt  shall  do  any  act 
toward  the  commission  of  such  offense, 
but  shall  fail  in  the  perpetration  there- 
of, or  shall  be  prevented  or  intercepted 
in  executing  the  a. one,  upon  conviction 
thereof,  shall,  in  casos  where  no  pro- 
vision is  made  by  law  for  the  punish- 
ment of  3uch  attempt,  be  punished  as 
follows**  ************  * 
****************** 
sixth,  if  the  offense  so  attempted  be 
punishable  by  imprisonment  in  the  county 
jail  and  fine,  or  by  either  imprison- 
ment or  fine,  the  person  convicted  of 
such  attempt  nay  be  punished  by  both 
imprisonment  and  fine,  or  either,  not 
exceeding  one-*half  the  longest  time  of 
inprisonnont,  and  one-half  of  the 
greatest  fine  which  nay  be  imposed  upon 
a conviction  for  the  offense  attempted; 
**********," 


Undor  this  section  the  essential  elements  of  the 
offense  are,  as  held  in  Jtate  v,  Wright,  112  5,  l*.  (2d) 
571,  1,  c,  573,  342  Mo,  f>6: 


L It.  L.  F.  Gingery 


(7) 


Juno  2D  , 1942 


» a But  he  would  be  guilty  of 
an  attempt  to  commit  tho  fraudulent 
cr Inc  not  v/i  ths t andlng  there  was  no 
insurance,  16  C.  J.  sec.  96,  p.  117, 
since  the  requisite  elements  v/ere 
present:  (1)  An  intent  to  commit 

the  crime;  (2)  an  overt  act  toward  its 
commission;  (5)  failure  of  consumma- 
tion; (4)  apparent  possibility  of  com- 
mission, State  v.  Block,  333  Mo.  127, 
131,  132,  62  S.  W.  (2d)  428,  431.  * *- 


It  appears  that  the  putting  out  of  a lethal  dose  of 
poison  constitutes  the  overt  act  and  apparent  possibility 
of  co  mission. 

In  our  opinion  the  facts  stated  In  your  letter 
constitu  o the  misdemeanor  of  a ttempting  to  kill  a dumb 
animal,  namely,  a dog. 

Section  4559,  R.  3;  Missouri,  1959,  provides: 


"It  shall  not  be  necessary  to  show  on 
the  trial  of  any  offense  for  malicious 
trespass  or  injury  to  property  specified 
in  this  article  that  the  offense  was 
committed  from  malice  conceived  against 
the  owner  of  the  property,  or  against 
the  animal  or  property  injured;  but  if 
the  act  vms  wrongfully.  Intentionally 
and  willfully  do  e,  it  may  be  inferred 
that  it  was  done  maliciously." 
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On  the  above  mentioned  autiiority,  it  is  our  opinion 
that  one  who  wilfully  ana  maliciously  exposes  a lethal 
a .ount  of  poison  with  intent  to  poison  a dog,  is  guilty 
of  the  misuemoanor  of  attempting  to  kill  a dumb  animal, 
punishable  by  one-half  of  the  jail  sentence  or  fino,  or  one- 
hall  of  both,  provided  -by  statute  for  killing  such  animal. 


Respectfully  submitted. 


MUlLliT  IfUBBULL 

Assistant  Attorney-General 


At  iiicVLD: 


rioY  ' 

Attorney  -^oneral 
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BOARD  OF  EQUALIZATION:  Deputy  Surveyor  In  Tackson  County  is  not 

entitled,  to  sit  as  a member  cf  the  Board 

of  Equalization  in  absence  of  surveyor 

and  is  not  entitled  to  per  diem  compensation. 


July  10,  1942. 


Mr.  Floyd  R.  Gibaon 
County  Counselor's  Office 
Kansas  City,  ilia s our i 


FILED 


Dear  ir.  Gibson: 


lour  letter  of  July  3,  1942,  requesting  an 
opinion  has  been  referred  to  me.  This  request,  omit- 
ting caption  and  signature,  is  as  follows: 

"The  Presiding  Judge  of  the  County  Court  of 
Jackson  County  has  requested  me  to  write  you 
for  an  opinion  on  the  following:  Is  the 

Chief  Deputy  Highway  nglneer,  who  is  recog- 
nized by  the  Court  as  being  the  acting  Highway 
Engineer  in  the  place  of  Col.  Thompson,  Highway 
Engineer  recently  called  to  array  service, 
authorized  to  sit  as  a member  of  the  Board  of 
Equalization  In  the  place  of  the  elected 
Highway  Engineer?  And  if  so,  would  the  act- 
ing Hi<;hway  .ngineer  be  entitled  to  the  same 
per  diem  compensation  as  is  paid  other  mem- 
bers of  the  Board?" 

Article  9,  Chapter  46  of  the  Revised  Statutes 
of  Micsouri,  1939,  provides  for  the  office  of  County 
Highway  Engineer.  Section  8660,  R.  S.  Mo.,  1939,  which 
is  in  the  Chapter  aforesaid  provides  as  follows: 

"The  county  court  of  the  several  counties  in 
tuis  state  may,  in  their  discretion  appoint 
the  county  surveyor  of  their  respective  coun- 
ties to  the  office  of  county  highway  engineer, 
provided  he  be  thoroughly  qualified  and 
competent,  as  required  by  this  article;  and 
when  so  appointed,  ho  shall  receive  the  com- 
pensation fixed  by  the  county  court,  as  pro- 
vided in  section  8657,  in  lieu  of  all  fees, 
except  such  fees  as  are  allowed  by  law  for 
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hi3  cervices  ac  county  surveyor:  - rovided , 
that  in  counties  in  which  the  vro  isionc  of 
tjiis  article  wit;:  reference  to  the  Mppoint- 
ueiit  of  a comity  Mr’  : ay  or. ’ineer  urve  not 
been  suspended  ac  hereinafter  "rovided,  the 
county  surveyor  iav  refuse  to  e.  ct.  or  serve 
ac  such  county  highway  engineer,  unless 
otherwise  provided  by  law*  In  the  event 
that  the  county  highway  engineer  cannot  pro- 
perly perform  all  the  duties  of  his  office, 
LI,  • Ltl  the  approval  of  t!  < rt, 
api>olnt  one  or  uore  assistants,  who  shall 
receive  such  compensation  as  may  he  fixed  by 
the  court:  -rovided . however,  that  in  all 
counties  in  this  state  v/hicK  cr.nt  in  or 
wlliich  may  hereafter  contain  more  than  fifty 
thous  nd  s,  and  wJ  taxable 

wealth  exceeds  or  may  hereafter  exceed  the 
sum  of  forty-five  illlion  dollars,  and  which 
adjoin  or  contain  therein,  or  'nay  hereafter 
adjoin  or  contain  therein,  a city  of  aore 
than  1^0,000  inhabitants  by  the  last  decen- 
niul  census,  the  county  surveyor  11  be 
ex  officio  county  1-i-hway  engineer,  end  Ms 
salary  as  surveyor  and  ex  officio  county 
highway  engineer  shall  he  not  less  t’  an 
three  thousand  dollars  end  not  :ore  than 
five  tho  send  dollars,  as  -.ay  be  fixed  by 
the  county  court,  and  all  fees  collected  in 
such  counties  by  the  surveyor,  for  Ms  ser- 
vices as  surveyor,  shall  be  paid  into  the 
count."  treasury,  to  be  placed  to  the  credit 
of  the  county  revenue  "und ; provider- . also, 
that  in  the  counties  last  above  mentioned 
the  county  surveyor,  as  surveyor  end  ex  of* 
flclo  county  highway  : ir,  aj  i > point, 
subject  to  the  approval  o"  the  county  court, 
such  assistants  as  nay  bo  neoessury,  and  no 
assistant  shall  receive  "ore  then  tv/enty-one 
hundred  dollars  per  annum:  ’'rovided  further, 
that  in  all  counties  in  thin  state  which  " 
contain  or  ^nay  hereafter  contain  two  hundred 
thousand  and  less  theh  -‘our  hundred  thousand 
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Inhabitants,  and  ..  Id  sou 
contain  oae  hundred  uul  fifty  rdles  r tiorc 
Of  :!acuda.  li.  ed  roads,  outside  of  vailciyul 
rations,  c unt  or  counties 

pay  to  the  count.,  surveyor  a salm-'  of  three 
thousand  dollars  or  lore  annually,  the  coun- 
ty surveyor  of  sue',  county  or  counties  on  all 
oe  on  officio  comity  li.^v.vay  on  ineor:  ro- 

_ _ _ ’ , 1,  1041,  t 

in  all  counties  i„  the  rt  ■ a \v  Ich  c tain, 
or  v/hie 

twenty  thousand  ii_-ufd touts  or  ora  th un 
fifty  ihc  sand  i tj  rrvor- 

yor  shall  bo  or  officio  count;  * kvay  jngin- 
ecr,  ...  ry  as  o . ' In- 

cur sj  ill  no w to  loss  than  twelve  1 undred 
dollars  <ui  u-yriuu,  nor  more  than  tvo  thou- 
sand dollui^  oi  annum  as  shall  b fietor.-.lned 
by  the  County  f-urt* 

.l  c a he  seen,  rve  Jackson  Coun- 

ty is  tho  er  oi-  lclo  County  * ylv.Tay  hu  inner  in  view  of 
the  fact  that  sue]  Ccu  ty  ' >vei  fif- 

ty thousand  (50,000)  Inhabitants  and  has  a taxable 

weal  h 1..  o-o...  liars  j bo -wit  * 

approx;  ad:  ion  dol- 
lars (*-630*000,000*00  J - , ich 

cit-  has  a population  . . : ed  the  rand 

(100,000). 

Section  1320",  . o.,  1C  f , 3r:;pining  to 

surveyors  i:  .r  folio,  s: 

Ml>eputijs  ia„  bo  ay  no ' tad  by  any  surveyor 
Who,  r ceed  to  discharge  their 

duties,  skull  take  a a oatl  well,  truly  and 
faithfully  to  dlsch  iyt  the  duties, of  deputy 
Burveyorr 

01,  . .,  , king 

of  the  County  oaa  rovldea  as  follows: 
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"There  shall  be  in  each  county  in  this  state, 
except  the  city  of  St.  Louis,  a county  board 
of  equalization,  which  board  shall  consist  of 
the  county  clerk,  who  shall  be  secretary  of 
the  same,  but  have  no  vote,  the  county 
surveyor,  the  judges  of  the  comity  court,  and 
the  county  assessor,  which  board  shall  meet 
at  the  office  of  the  county  clerk  on  the  first 
honday  in  ^pril  of  each  year:  Provided,  that 
in  any  county  having  adopted  township  organi- 
zation,  the  sheriff  of  said  county  shall  be 
a member  of  said  board  of  equalization;  Pro- 
vldod  further,  that  in  counties  containing  a 
population  o x more  than  seventy  thousand, 
such  board  sha^l  meet  upon  the  first  honday 
of  March  in  each  year." 

It  will  be  seen  from  this  Section  that  the 
Surveyor  of  a County  is  a member  of  the  Board  of  Equal- 
ization ana  not  necessarily  the  County  Highway  Engineer. 

As  stated  above,  however,  the  Surveyor  of  Jackson  County 
is  ox-officio  County  Highway  Engineer,  and  would  serve 
on  the  Board  of  Equalization,  but  in  his  capacity  as 
Surveyor,  Therefore,  if  a Deputy  is  to  serve,  it  would 
be  the  deputy  Surveyor  of  Jackson  County  and  not  the  Calef 
Deputy  Highway  engineer.  Of  course,  it  la  possible  that 
the  latter  is  also  a deputy  Surveyor,  but  he  will  serve  on 
the  Board  of  Equalization  as  Deputy  Surveyor  and  not  as 
Chief  Deputy  Highway  mnginoer. 

As  to  the  powsrs  of  deputies,  we  will  first  cite  you 
to  46  Corpus  Juris,  at  page  1063,  which  is  as  follows: 

"When  the  law  authorizes  an  officer  to  appoint 
a deputy  without  any  express  limitation  upon 
his  power,  the  duties  of  the  office  may  be 
performed  by  either  and  a deputy  may  exercise 
any  of  the  duties  pertaining  to  his  office, 
as  the  necessity  or  convenience  of  the  public 
may  demand  their  use." 

This  question  of  the  powers  of  a deputy  arose  in 
the  case  of  State  v.  Carey,  1.  S.  W.  143,  318  Mo,  613, 

The  Court  in  discussing  this  point  cited  Mchemfs  Office 
and  Officers,  p.  571,  which  stated  the  following r 
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n*  * *».here  a public  officer  is  author- 
ized to  appoint  a deputy , the  authority  of 
that  deputy,  unless  otherwise  limited,  is 
commensurate  with  that  of  the  officer  him* 
self,  ana,  in  the  absence  of  any  showing  to 
tne  contrary,  it  will  be  so  presumed.  Such 
a ueputy  is  himself  a public  officer,  known 
and  recognized  as  such  by  law.  Any  act, 
therefore,  which  the  officer  himself  mi^it 
do,  his  general  deputy  may  do  also.*  * * *" 

In  the  case  of  Small  v.  Field,  14  S.  Y.  • 815, 

102  Mo.  104,  the  Court  held  that  the  deputy  of  an  officer 
may  do  every  act  which  his  principal  might  do.  However, 
there  is  a limitation  on  the  powers  of  deputlos . As  shown 
above  it  is  a well  settled  rule  that  deputios  may  perform 
all  the  duties  of  their  superior  as  long  as  such  duties  are 
merely  ministerial.  But  when  there  is  occasion  for  dis- 
cretion to  be  exercised  then  the  deputy  cannot  act  since 
the  powers  of  an  officer  which  call  for  the  use  of  discre- 
tion on  his  part  cannot  be  delt3gated. 

In  Revised  Volume  1 of  mCHUillin  on  municipal 
Corporations,  Section  394,  page  1101,  we  fine  the  following! 

"As  appears  in  various  parts  of  this  work  mure 
ministerial  duties  may  be  delegated  but  the 
general  mile  is  that  if  from  the  nature  of  things 
to  be  done  the  officer  is  required  to  perform 
duties  involving  the  exercise  of  discretion  and 
judgment  he  cannot  in  any  manner  delogate  them." 

Also  in  46  Corpus  Juris,  at  pa_;e  1033,  we  fine  the 

following! 

"An  officer  to  who m a discretion  la  Intrusted 
cannot  delegate  the  exercise  thereof,  but  min- 
isterial duties,  except  v/here  there  is  a 
statutory  prohibition,  may  be  delegated." 

Citing  State  v.  Reber,  226  ao.  229,  126  S.  W. 

397,  and  Matthews  v.  Alexandria,  63  Mo.  115, 

30  Am.  Rep.  776. 

Now  the  question  arises  as  to  the  nature  of  the 
duties  the  surveyor  has  on  the  county  board  of  equalization. 
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l.e.,  are  the  duties  of  a ministerial  nature  or  are  they 
duties  involving  the  oxercise  of  the  discretion  on  the 
part  of  the  officer? 

In  the  case  of  State  ex  rel,  Arnold  v.  McCune, 
252  S.  ¥<♦  657,  the  court  held  that  the  board  of  equaliza- 
tion in  the  exercise  of  its  powers  acts  judicially,  and 
has  general  jurisdiction  of  all  subject  matters  in  regard 
to  taxation  of  property  in  the  county,  and  while  acting 
within  its  jurisdiction  its  judgments  and  findings  are 
not  to  be  impeached. 

Where  the  board  of  equalization  acts  judicially 
it  is  presumed  that  an  officer  on  such  board  must  exercise 
discretion  on  any  decisions  which  he  reaches  while  sitting 
as  a member  of  such  board.  Therefore,  if  the  deputy  sur- 
veyor of  Jackson  Coimty  is  allowed  to  sit  as  a member  of 
such  board  of  equalization  during  the  absence  of  the  sur- 
veyor, he  will  be  required  to  exercise  his  discretion  on 
any  acts  which  he  performs  while  a member  of  that  board. 

In  view  of  the  fact  that  an  officer  may  not  delegate  any 
powers  requiring  the  exorcise  of  discretion  we  feel  that 
a deputy  surveyor  of  Jackson  County  cannot  sit  as  a member 
of  the  board  of  equalization  of  such  county. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  Deputy  Surveyor  of  Jackson  County,  Missouri,  is 
not  empowered  to  sit  or  be  a member  of  the  board  of  equali- 
zation of  the  aforesaid  county;  and  it  is  further  our 
opinion  that  the  Chief  Deputy  Highway  Engineer  is  also 
precluded  from  sitting  on  the  Jackson  County  Board  of 
Equalization,  The  other  matter  about  which  you  asked  our 
opinion,  namely,  as  to  whether  or  not  the  men  mentioned 
above  would  be  entitled  to  the  ^5,00  per  diem,  of  course  Is 
answered  in  this  conclusion,  since  if  they  are  not  permitted 
to  sit  they  cert&intly  would  not  be  entitled  to  the  per 
die:!  compensation. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 

APPROVED: 
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Mr.  b'.  Stanley  Ginn 
Superintendent 

Missouri  State  Highway  Patrol 
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P> 

\V 


\ 


FILED 

33 


Dear  Sir: 


This  will  acknowledge  receipt  of  ycur  recent  request 
for  an  opinion  relative  to  a matter  submitted  by  Captain 
•V.  J.  amsey  and  which  r^ads: 


"(1)  .he  Agricultural  Transportation  ksso- 
cieticn  of  Springfield,  111.,  leases  trucks 
from  individuals  who  are  members  of  the 
Association  and  contracts  to  haul  furniture 
of  another  ’ember  through  the  tate  of  ’is- 
souri  to  Kansas , charging  this  member  *150 
for  the  trucking  service.  This  fee  is  other 
than  the  Association  dues. 

M (2)  In  case  the  individual  moved  Is  not  a 
member  of  the  Association  and  pert  of  the 
fee  charged  for  hauling  is  set  aside  as  a 
membership  fee,  would  this  movement  come 
under  the  rublic  Service  Conriss ion 


ihe  law  is  well  settled  that  a person  may  lease  a truck 
for  a period  not  to  exceed  ten  days  and  haul  his  own  goods 
without  coming  within  the  public  Service  Act.  Sut  here  we  have 
an  entirely  diiferent  set  of  facts.  The  Association  leases  the 
truck,  It  -ns  that  the  lessor  is  a member  of  said  Associa- 
tion though  that  is  Immaterial,  and  the  Association  then  agrees, 
for  a stipulated  amount  cf  mone  , to  haul  furniture  belonging 
to  another  Individual  who  Is  also  a member  from  the  State  of 
Illinois  through  f issouri  to  the  Stace  of  Kansas. 

-action  5720  (b),  defines  'motor  carrier"  as  used  in 
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Lav/s  of  Missouri  1'41,  page  523,  is  as  follows: 


"(b)  -he  t rm  ’r^tor  carrier’,  when  used  in 
tMs  article,  re  an  a any  person,  firm,  part- 
nership, association,  jci.ot-3tock  company, 
corporation,  lessee,  trustee,  cr  receiver  ap- 
pointed by  any  court  whatsoever,  operating 
any  motor  vehicle  with  or  without  trailer  or 
trailer  s attached,  upon  any  public  lighway 
f r the  transportation  of  persons  cr  property 
or  botr.  cr  of  providing  or  furnishing  such 
trana- orta tion  service,  for  nire  as  a com- 
mon carrier : Provided,  however,  t is  article 
shall  not  be  so  contrued  fs  to  apply  ‘to 
motor  vehicles  used  in  the  transportation  of 
passengers  or  property  for  •'Ire,  operating 
over  and  along  re  ular  routes  within  any 
municipal  corporation  or  a municipal  corpora- 
tion and  the  suburban  territory  adjacent 
thereto,  forming  a part  of  transportation 
system  within  such  municipal  corporation  or 
such  municipal  corporation  and  adjacent  sub- 
urban territory,  where  the  major  part  of 
such  a vs  tern  is  w thin  the  limits  of  such 
municipal  corpore tlon.  And  provided  further, 
this  article  shall  not  oe  so  contrued  aa 
to  apply  to  motor  ve  ilcles  operated  between 
the  Jtete  cf  I iascuri  and  an  adjoining  state 
when  the  operations  of  such  motor  vehicles 
■ within  the  ot«  e of  issouri  are  limited  ex- 
clusively to  a municipality  and  its  suburban 
territ  ry  as  herein  defined." 


Section  5720  (C),  page  523,  Laws  of  J iaso  ri  1941, 
"contract  hauler"  as  used  n the  same  rticle  and  reeds 


"(c)  The  term  ’cntrect  hauler,’  when  used 
in  this  article  means  any  person,  firm  cr  cor 
poration  enga  ed,  as  his  cr  its  principal 
business,  in  the  transports tion  for  cc  pensa- 
tion  or  ire  of  . arsons  and/or  property  for 
e particular  person,  pe?sons,  or  corporation 
to  or  from  a particular  place  or  places  under 
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special  cr  individual  agreement  or  agr  eirents 
and  not  operating  as  a common  carrier  and  not 
operating  exclusively  within  the  co~nora'.e 
limits  of  an  incor  orated  city  or  town,  or 
exclusively  within  the  corporate  lirrits  cf 
such  city  or  town  and  its  suburban  territory 
as  herein  defined." 


Section  5721,  R.  . I<iss  uri  1939,  contains  certain  excep- 
tions to  Article  VII I,  Chapter  35,  . 0.  f issouri  1939,  regulating 

transportation  of  persons  and  property  by  motor  vehicles  and  mads: 


"The  provisions  of  thi s article  shall  not 
apply  tc  any  motor  vehicle  of  a carrying 
capacity  of  not  to  exceed  five  persons,  or 
one  ton  of  freight,  when  operated  under 
contract  with  the  federal  government  for 
carrying  the  United  States  mail  and  when  on 
the  trip  provided  in  said  contract;  nor  to 
any  motor  vehicle  owned,  controlled  or  opera- 
ted as  a school  bus;  nor  taxicab,  e s herein 
defined;  nor  to  motor  vehicles  used  exclu- 
sively in  transporting  farm  and  dairy  pro- 
ducts from  the  farm  or  dairy  to  a creamery, 
warehouse,  or  other  original  storage  or  mar- 
ket, and  transporting  stocksr  and  feeder  live- 
stock from  market  to  farm  or  from  farm  to  farm 
nor  to  motor  vehicles  used  exclusively  in  the 
distribution  of  newspapers  from  the  publisher 
to  subscribers  cr  distributers.  Eo  provision 
of  this  article  shall  be  so  construed  as  to  de- 
prive any  county  or  municipality  within  this 
state  of  the  right  of  police  control  over  the 
use  of  its  public  1'nighways,  or  the  state  high- 
way comrission  of  the  right  of  police  control 
over  the  use  of  sta'e  highways.  This  article 
shell  not  apply  to  trucks  u-eo  in  work  for  the 
state  cr  any  civil  subdivision  thereof." 

__ 

It  is  apparent  chat*  uch  Association  does  net  come  within  the 
above  exceptions. 

Section  5726,  . S.  Missouri  1939,  specifically  vests  in 

the  rublic  Service  Commission  authority  to  license,  supervise 
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and  regulate  every  "contract  hauler"  excej  t as  provided  in  Sec 
tlon  5721,  supra,  end  rear’s  In  part: 


"The  public  service  core.  1 salon  is  hereby 
vested  with  power  and  authority  and  it 
shall  be  its  duty  to  license,  supervise 
and  regulate  every  contract  hauler  in 
this  state  except  as  provided  in  section 
5721  and  to  approve  schedules  containing 
the  minimum  charges  of  such  contract  haul- 
ers and  to  prescribe  reasonable  rules  and 
regulations  governing  t>  e filing  a d keep- 
ing open  for  public  inspection  of  such 
schedules:  - . " 


Section  5723,  K.  3.  Msscuri  1039,  is  authority  for  the  rub- 
lic  Service  Commission  to  regulate  all  m tor  carriers  and  rears 
in  part: 


"The  public  service  coreirisslon  is  hereby 
vested  with  power  and  authority,  and  it 
shall  be  its  duty  to  license,  supervise  and 
regulate  every  motor  carrier  in  this  state 
to  fix  or  approve  the  rates,  fares,  charges, 
classifications  and  rules  and  regulations 
pertaining  the  '^to;  to  regulate  and  super- 
vise the  accounts,  schedules,  service  and 
method  of  operating  of  same;  to  prescribe  a 
uniform  system  and  classification  of  accounts 
to  be  used,  which  among  other  things  shall 
set  up  adequate  depreciation  charges,  and  after 
such  accounting  system  shall  have  been  promul- 
gated, motor  carriers  dall  use  no  others;  to 
require  the  filing  of  annual  and  other  reports 
and  any  oth»r  data;  and  to  supervise  and  regu- 
late motor  carriers  in  all  natters  affcting 
the  rela tiondlp  between  such  motor  carriers  and 
the  public. 

"(b)  Uhe  public  service  commission  shall  have 
power  and  authority  by  general  order  or  other- 
wise to  prescribe  i*ules  and  regulations  govern- 
ing all  motor  carriers  as  herein  defined:*  * 

* * 4 » * * * # -of  . " 
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As  wt's  held  in  Schwa  rtzrr.an  service  vs.  ' tal  l,  60  ederal  (2) 
1034,  1,  c.  1037,  tae  State  baa  authority  tc  regulate  -otor  vehicles 
u.on  the  highways.  The  court  said: 

"At  the  outset  It  must  be  ac’cncwledged 
that  the  sts.e  has  the  poser  tc  regulate 
and  control  the  movements  of  motor  vehicles 
over  its  Ighweys.  This  it  may  do  in  the 
interest  of  public  convenience  and  safety 
an-  for  the  protection  of  the  highways. 

^revisions  of  this  character  have  b^-en  uni- 
formly sustained.  ^Hick  v.  Kuykendall,  267 
U.  3.'  307,  loc.  cit.  314 , 45  3.  Ct.  324, 

69  L.  id.  623,  38  A.  L,  R.  286;  tepbenson 
v.  91 r ford  et  al.  ( T . C.  ) 53  ’ . (2d)  509. 

"’•'oreover,  while  ’a  citizen  may  have,  un- 
der the  Fourteenth  Amendment,  the  r£h t to 
travel  and  transport  hia  property  uf sa  them 
by  auto  vehicle, ' yet  'he  has  no  right  to 
make  the  highways  his  place  cf  business  by 
using  them  as  a common  carrier  for  hire. 

3uch  use  Is  a privilege  w'^ich  may  be  granted 
or  withheld,  by  the  state  in  its  discretion, 
without  violating  eithor  the  due  process 
clause  or  the  equal  protection  clauso.' 
rackard  v.  anton,  264  U.  1.  140,  loc.  cit. 

144,  44  3.  Ct.  257,  58  L.  -M.  596.” 

In  hrouty  vs.  Coyne,  55  Federal  (2)  209,  1.  c.  292,  the  court 
held  that  a state  nay  tax  interstate  commerce  and  in  so  hoi  ing  said: 


"*  » * •;*  -•  *ihe  state  may  constitu- 

tionally impose  a tax  burden  on  inters^a'-e 
commerce  ns  compensation  for  the  use  of  the 
nubile  highways,  provided  the  charge  is 
only  a reasonable  and  fair  contribution  to 
the  expense  o'  construction  and  maintenance 
of  such  highways  and  of  regulating  the  traffic 
thereon*  (Cases  cited.)." 


See  Iso  5ta  e vs.  rublic  Service  Commission,  108  i.  ...  (2)  116, 
1.  c.  119,  whe. ein  the  court  said: 
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"Is  the  tax  imposed  upon  the  appellant  (an 
interstate  carrier),  by  section  5272  as 
added  by  section  1 of  the  haws  of  1931  ( o. 
ot.  Ann.  occ.  5272,  p.  6689)  for  the  use  of 
the  highways  in  tils  state  a reasonable  charge 
and  a fair  contribution  to  the  expense  of  con- 
struction and  maintenance  of  such  highways  and 
of  regulatln  the  traffic  thereon?  Ilf  so, 
then  the  tax  Is  valid,  even  if  it  is  a burden 
on  n+"'i  r.  a e e<HBNNt«  XtDt  v.  aw  Jersey, 
242  U.  S.  160,  37  S.  Ct.  30,  61  L.  d„  8S  | 
-lark  v.  i oor,  274  T . . 5c<,  47  . t.  707, 

71  J . 1199;  irouty  v.  Covne  (D.  '.  ) 55  F. 

(2d)  289." 


In  the  Instant  ca^e  the  name  "Agricultural  Transportation 
Association"  indicates  to  the  writer  that  said  Association  is 
organized  for  the  purpose  of  transporting  agriculture  products 
belonging  to  the  members  of  that  Association  and  no  one  else  and 
for  no  other  purpose  under  some  kind  of  a limited  or  special  con- 
tract. iiot  knowing  all  the  facts  sue.-  as  the  purpose,  organization 
of  the  Association,  whether  the  pa  ment  of  membership  fees  limits 
the  membership,  by-laws,  etc.,  it  is  difficult  to  pass  Intelligent- 
ly upon  this  question.  • e are  assuming,  for  the  purpose  cf  this 
opinion,  that  said  Association  Is  in  tne  nature  of  a cooperative 
association  created  for  the  benefit  of  Its  members  and  no  one  else, 
i'laturall-,  its  charter  or  b.s-laws  must  prescribe  certain  purposes 
fox'  st^h  organization  and  It  is  limited  to  those  particular  func- 
tions. Unless  t is  Association,  under  the  above  facts,  ernes 
within  the  above  statutory  provisions  defining  motor  carrier  and 
contract  hauler  it  does  not  come  under  the  juri sdic tlcn  and  super- 
vision of  the  rubl i c 5t  rv5.ee  commission. 

whether  or  not  a person  or  association  Is  a co-mon  carrier  is 
a question  of  fact,  however,  we  think  this  Association  is  not  a 
common  carrier.  1 is  Association  apparently  is  not  indiscriminately 
dealing  with  the  general  public.  In  Osage  fie  and  Timber  Company  vs. 
Corg-'  urphy  Tirber  A Grain  Company,  151  s,  . . 1026,  1.  c.  1028,  the 
court  defined  who  is  a common  carrier  and  said: 


”-3  a ait  appears  that  on  the  Isage 
river  plaintiff  was  engaged  principally 
in  transporting  it  own  ties,  and  th° t 
ther'ate  It  was  engaged  almost  exclu- 
sively, if  not  entirely  so.  In  transport- 
ing ties  for  defendant. 
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"’The  test  of  whether  the  business  is  a 
public  calling  is  whether  there  is  in- 
discriminate dealing  with  the  general 
public.  1 '-.jinan  on  Pub*  Service  Corp. 
Section  227.  it  is  the  willingness  to 
serve  all. that  makes  the  employment  a 
public  one.  If  the  carrier,  however,  does 
not  deal  with  the  public  indiscriminately 
as  a matter  of  routine,  but  in  effect 
makes  an  individual  bargain  in  each  case, 
this  course  of  business  shows  that  the 
service  is  upon  a private  basis.  1 ISym&n 
on  iub.  berv.  Jorp.  Section  239. 

Whether  a person  is  not  a co-men  carrier 
is  to  be  determined  from  the  facts  bearing 
u, on  the  nature  of  the  calling,  the  basis 
on  which  he  contracts  and  whether  he  holds 
himself  out  to  the  public  as  a carrier  in 
such  manner  as  to  render  himself  liable  to 
an  action  if  he  should  refuse  to  carry  for 
any  one  who  wished  to  employ  Mm.’ 

"See  Campbell  v.  .-torage  8t  Van  C .,  187 
App.  lcc  cit.  570,  571,  174  S.  A.  140,  loc. 
cit.  141,  and  authorities  cited,.' 


In  Dairymen's  Co-op.  Sales  Asso.  vs.  rublic  ervice  Commission, 
98  A.  L.  R.  21S,  t e court  held  that  such  an  association  was  not  a 
common  carrier  but  a private  carrier.  (See  also  ruolic  Utilities 
Commission  vs.  haines,  171  N.  255.) 

Therefore,  we  must  conclude  ^his  Association  is  not  a common 
carrier,  nor  is  it  a public  cerrier  when  operated  for  I iB  members 
only  under  e special  contract  but  more  in  the  nature  of  a private 
carrier.  (Iiissem  vs.  Quran,  112  Chio  State  59,  146  N.  . 808.) 
Neither  do  we  think  that  such  an  /'s sedation  is  a meter  carrier. 

In  Board  of  Railroad  Commissioners  at  al  vs.  Gamble- Rob Ins on 
Company  et  al..  Ill  t ac.  (2)  306,  1.  c.  310-311,  we  find  the  court 
lays  down  a very  clear  definition  of  metor  carrier  which  does  not 
include  one  carrying  one's  own  goods  which  transportation  is  inci- 
dental to  their  cusiness  sne  we  think  such  'definition  clearly  takes 
this  Association  out  of  such  classification  as  a motor  carrier.  In 
so  holding  the  court  said: 


"It  is  well  settled  that  a person  who  trans- 
ports merely  himself  or  his  own  property  is 
not  a carrier,  and  that  by  defining  a carrier 
as  one  operating  motor  vehicles  for  the  trans- 


Mr.  I 


Stanley  Ginn 


8 


December  30,  1942 


ports tion  of  ’persons  and/or  property’  the 
legislature  must  ave  meant  'other  persons 
and/or  the  property  of  others, ' A person 
may  oe  compensated  directly  c.r  indirectly 
for  transporting  his  can  propnty,  as  the 
defendants  have  been  in  this  instance.  Re 
may  also  be  compensated  directly  cr  indirect- 
ly for  transporting  his  cwn  pevson,  as  is  the 
doctor  or  the  carpenter,  plumber  or  tinsmith 
who  conveys  himself  by  motor  vehicle  to  per- 
form work  at  the  premises  of  others.  Their 
charges  must  necessarily  defray  their  trans- 
portation expense,  directly  cr  indirectly. 

In  such  case  they  might  strictly  b)  claimed 
to  be  roc tor  carriers  within  the  terms  of  the 
Act  because  they  are  operating  motor  vehicles 
for  the  transportation  of  their  own  persons; 
but  no  one  would  seriously  make  such  conten- 
tion, because  it  would  not  be  reasonable.  Cer- 
tainly no  onp  would  criticize  reading  the  word 
'other'  into  the  definition  In  that  connection, 
for  no  other  meaning  could  have  been  intended 
unless  everyone  who  conveys  himself  to  work  by 
a motor  vehicle  is  within  the  definition  and 
must  obtain  a certificate  of  public  ccnvenionce 
end  necessity  from  the  board  of  railroad  orr- 
missloners.  But  it  is  no  less  inevitable  that 
the  some  concept  be  read  into  the  other  half 
of  the  expression  'persons  and/or  property.' 

Cer  tainly  the  doctor,  carpenter,  plumber  or 
tinsmith,  who  could  not  logically  be  consider- 
ed a carrier  for  transporting  his  own  person, 
would  not  be  brought  within  the  definition  be- 
cause he  carried  his  own  instruments,  tools 
and  equipment;  nor  c?n  the  farmer  who  carries 
his  own  produce  to  market,  cr  the  wholesaler, 
jobber  or  retail  grocer,  who  delivers  nis  own 
merchandise  In  the  regular  conduct  cf  his 
business.  It  would  dc  violence  to  reason 
to  construe  a definition  of  motor  carrier  so 
as  to  include  one's  own  person  cr  property. 

"A  leading  decision  so  holding  is  holmes  v. 

ailroad  lomrission,  197  Cal.  627,  242  F.  486, 
490,  in  which  the  court  said:  *Cne  who  trans- 
ports merelj  his  own  freight  ever  the  highway 
is  net  a carrier,  privfcte^or  otherwise.  e 
may  be*  a farmer  or  a manufacturer  or  a mer- 
chant or  what  not,  but  the  business  in  rich 
he  is  engaged  is  not  the  business  of  trans- 
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portation.  l.e  is  not  a carrier  unless  he  en- 
gages in  the  business  of  transportation  of 
the  persons  or  property  of  other  for  compensa- 
tion. One  who  transports  merely  his  own  goods, 
is  of  necessity  engaged  in  some  business  other 
than  transportation,  and  the  transportation  of 
such  goods  is  no  more  tr.an  an  incident  to  such 
business.  So,  also,  one,  who  transports  the 
goods  of  another  as  a servant  or  agent  of  such 
other,  is  not  engaged  in  the  business  of  trans- 
portation, but  in  so  doing  is  engaged  in  the 
rusihess  of  his  master  or  principal,  whatever 
that  business  may  be.  Put  one,  who  engages  as 
an  independent  calling  in  the  transportation  of 
goods  for  another  or  for  others  under  contract 
and  for  compensation,  is  engaged  in  the  business 
of  transportation  and  is  a carrier.' 

"ether  cases  to  the  same  general  effect  are 
People  v.  Montgomery,  supra;  I urphy  v.  Standard 
Oil* Co.,  49  S.  . 197,  207  N.  S.  92;  City  of 
Sioux  alls  v.  Collins,  43  3.  D.  311,  178  V. 

950,  and  Koundtree  v.  State  Corporation  Com- 
mission, 40  K.  : . 152,  56  f*.  2d  1121;  and  while 
it  may  be  said  that  the  statutes  of  those  states 
are  not  identical  with  jours,  this  court  more 
than  merely  suggested  a like  construction  of  our 
own  statute  in  Christie  Co.  v.  Hatch,  95  lont. 
601,  28  d.2d  470,  472,  when  it  said:  'Defendants 
and  interveners  are  not  motor  carriers  engaged 
in  the  business  for  hire,  within  the  meaning  of 
chapter  184. * " 


Nor  are  we  convinced  that  this  Association  is  a "contract 
hauler"  under  the  foregoing  statutory  definition.  If  our  assump- 
tion is  correct  that  the  Association  is  transporting  only  products 
of  its  nembers  and  no  one  else  and  that  it  Is  operating  within  the 
provisions  of  its  charter  and  by-laws,  it  falls  more  in  the  classi 
fication  of  a private  carrier  or  as  an  individual  transporting  his 
own  goods  and  not  in  the  business  of  transporting  for  hire  which 
indicates  goods  belonging  to  ethers. 

As  held  in  oavis  v.  reople  ex  rel  rublic  Utilities  Commission 
247  t,  801,  1.  c.  802,  in  determining  whether  a business  is  a com- 
mon carrier,  or  we  add,  contract  hauler  or  motor  carrier,  the  im- 
portant thing  to  determine  Is  just  what  is  the  nature  of  said  bus! 
ness  and  what  is  permitted  under  its  charter  and  by-laws.  There- 
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fore,  unless  there  is  something  else  to  show  thrt  this  plan  was 
a r.ere  scheme,  device,  cr  subterfuge  to  avoid  the  duties  and 
responsibilities  o a common  and  public  carrier,  or  contract  haul- 
er as  defined  in  the  statutes,  such  action  on  the  pert  of  said 
Association  do^s  not  come  under  the  regulation  of  the  rublic  Ser- 
vice Commission. 

If,  however,  the  facts  are  that  this  is  an  action  against 
the  driver  and  owner  of  said  motcr  vehicle  and  the  asociation  is 
in  fact  paying  owner  end  driver  of  bis  own  motor  vehicle  to 

haul  said  furniture  for  a -ember  of  said  Associe ti on  aid  the  driver 
and  owner  hclda- himself  out  to  the  eneral  public  for  transporta- 
tion of  persons  and  property  for  hire  he  A s evading  the  Public 
Service  Act  and  would  be  a common  carrier  and  subject  to  the  Pub- 
lic Service  ormission  regulations. 


Respectfully  submitted 


. • J . 

Assistant  Attorney  General 


ArPRCViiD: 


M VcKITTfi  CK 

Attorney  General  of  i issouri 


ARR  A IV 


TOWNSHIP  WARRANTS:  Township  warrants  cannot  be  used  to 

pay  township  taxes,  even  if  for  the 
same  year. 


January  29,  1942 


Hon.  Arthur  U.  Joodman,  Jr. 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  January  6,  1942,  which  reads  as  follows* 


"Please  favor  my  office  with  an  opinion 
on  the  following  matter: 

"If  a taxpayer  has  a 1941  township 
warrant  for  *5.00,  drawn  on  the  road 
and  bridge  fund,  and  offers  same  in 
payment  of  road  & bridge  taxes  for 
the  year  1941  in  the  amount  of  *3.00 , 
is  the  township  collector  required 
to  accept  such  warrant  in  payment  of 
such  tax;  and  is  the  township  trustee 
in  turn  required  to  receive  such  war- 
rant and  give  the  collector  credit 
therefor  as  cash? 

"Under  the  same  facts  as  above,  if  the 
warrant  is  for  *10.00  and  the  road  6c 
bridge  tax  only  *3.00,  can  the  warrant 
be  used  to  pay  other  taxes,  for  example, 
township  revenue?" 


Section  11082  R.  a.  Missouri,  1939,  reads  as  follows: 


"hxcept  as  hereinafter  provlued,  all 
state,  county,  township,  city,  town. 
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villa  e,  school  district,  levee  dis- 
trict and  drainage  district  taxes 
shall  be  paid  in  gold  or  silver  coin 
or  legal  tender  notes  of  the  United 
States,  or  in  national  bank  notes. 
Warrants  cirawn  by  the  stale  auditor 
shall  te  received  in  payment  of  state 
taxes.  Jury  certificates  of  the 
county  shall  be  received  in  payment 
of  county  taxes.  Past  due  bonds  or 
coupons  of  any  county,  city,  township, 
drainage  district,  levee  district  or 
school  district  sliall  be  received  in 
payment  of  any  tax  levied  for  the  pay- 
ment of  bonds  or  coupons  of  the  same 
issue,  but  not  in  payment  of  any  tax 
levied  for  any  other  purpose.  Any 
warrant,  issued  by  any  county  or  city, 
when  presented  by  the  legal  holder 
thereof,  shall  be  received  in  payment 
of  any  tax,  license,  assessment,  fine, 
penalty  or  forfeiture  existing  against 
said  holder  ana  accruing  to  the  county 
or  city  issuing  the  warrant;  but  no 
such  warrant  shall  be  received  in  pay- 
ment of  any  tax  unless  it  was  Issued 
during  the  year  for  which  the  tax  was 
levied,  or  there  is  an  excess  of  revenue 
for  the  year  in  which  the  warrant  was 
issued  over  and  above  the  expenses  of 
the  county  or  city  for  that  year." 


According  to  the  facts  in  your  request,  the  question 
of  whether  or  not  the  warrant  was  issued  during  the  year 
for  which  the  tax  was  levied  and  attempted  to  be  paid 
is  not  In  issue.  The  above  section  provides  that  the 
payment  of  certain  taxes  should  be  in  certain  legal  tender. 
It  also  provides  exceptions  as  to  warrants  drawn  by  the 
state  auditor.  Jury  certificates  of  cue  county,  past  due 
bonds  or  coupons  of  certa_n  tovernment  organisations;  but 
it  does  not  describe  the  exception  of  township  warrants, 
either  general  or  warrants  upon  the  road  and  bridge  fund. 
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This  section  prescribes  mainly  the  payment  of  certain  taxes 
in  certain  legal  tender.  It  is  very  noticeable  that  in 
this  section  the  word  "shall"  is  used.  When  the  word 
"shall"  is  used  it  has  been  construed  to  be  mandatory  upon 
the  outies  of  the  officer. 

In  the  cas»e  of  Stale  v.  ..urdeman,  246  S.  . . 189,  l.c. 
194,  Par.  6,7,  the  court  said: 


*«■  *::•  * The  statute  says  the  defencAnt 

•shall  be  entitled  to  be  discharged' 
save  In  the  two  excepted  situations, 
supra.  Usually  the  use  of  the  word 
'shall*  indicates  a mandate,  and  un- 
less there  are  other  things  in  a statute 
it  indicates  a mandatory  statute,  especially 
is  this  true  in  a statute  calling  for 
strict  construction." 


In  the  construction  of  statutes  one  must  take  into 
consideration  the  exceptions  as  stated  within  the  body  of 
the  same  section.  It  is  very  noticeable,  under  Section 
11082,  supra,  that  the  exceptions  as  to  the  payment  of 
legal  tender  of  all  taxes  does  not  Include  township  war- 
rants. That  such  exceptions  must  be  strictly  construed 
was  held  in  the  case  of  State  v.  breckenridge,  282  S.  w. 
149,  1.  c.  150,  where  the  court  held: 


" * * a The  language  of  the  exception 

ought  not  to  be  enlarged  in  its  scope 
by  an  interpretation  out  of  accord  with 
its  ordinary  meaning.  As  a rule,  ex- 
ceptions in  statutes  are  strictly  con- 
strued. " 


It  has  also  been  held  in  this  State  that  the  general 
rule  Is  that  where  a certain  procedure  is  set  out  for  the 
carrying  out  of  any  statutory  law  it  excludes  any  other  pro- 
cedure. Under  the  facts  in  your  request,  and  under  Section 
11082,  supra,  all  taxes  must  be  paid  in  certain  legal  tender 
which  does  not  include  warrants. 
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In  the  case  of  State  v.  Smith,  111  S.  . (2d)  513, 

1.  c.  514,  Par.  2,  the  court,  in  upholding  this  rule  said: 


n * i.  * To  uphold  appellant  In  hi  a con- 
tention would  'violate  the  well-known 
canon  of  statutory  construction,  viz. 
that  the  expression  of  one  thing  is  the 
exclusion  of  another.'  State  ex  inf. 
oonkling  ex  rel.  Hendricks  v.  Sweaney, 
270  ilo.  685,  loc • cit.  692,  195  S.  W. 
714,  716." 


It  has  also  been  held,  in  this  State,  that,  in  the 
interpretation  and  construction  of  the  statutes  the 
legislative  interpretation  may  be  referred  to.  It  was 
so  held  in  the  case  of  State  ex  rel  Board  oi  Fund  Com'rs., 
et  al.  v.  Smith,  Auuitor,  96  S.  W.  (2d)  348,  1.  c.  352, 
(Par.  4),  where  the  court  said: 


"While  great  weight  and  deference  will 
be  given  by  the  courts  to  the  legis- 
lative interpretation  of  acts  of  the 
General  Assembly  as  indicated  in  this 
case  by  the  House  resolution  above  re- 
ferred to,  such  interpretations  cannot 
be  binding  or  conclusive  when  opposed 
to  the  clear  meaning  of  the  act." 


Section  11082,  supra,  before  1929  did  not  include 
the  following^  which  now  appears  in  the  Revised  Statutes 
of  Ulssouri,  1939: 


n * past  due  bonds  or  coupons  of 
any  county,  city,  township,  drainage 
district,  levy  uistrict  or  school 
district  shall  be  received  in  payment 
of  any  tax  levied  for  the  payment  of 
bonds  or  coupons  of  tne  same  Issue, 
but  not  in  payment  of  any  tax  levied 
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for  the  payment  of  bonds  or  coupons  of 
the  same  issue,  but  not  in  pay  ent  of 
any  tax  levied  for  any  other  purpose 

* * it  . " 


in  1929,  beet  on  12905  H.  S.  Missouri,  1919,  which  is 
now  uection  11082,  u.  S.  Missouri,  1959,  was  amended  by 
Inserting,  between  the  word  "township"  and  the  word  "or", 
in  the  eighth  line  of  said  section,  the  following  words: 
"drainage  district,  levy  district."  In  other  ?/orda,  until 
1929  the  section  did  not  apply  to  urainage  districts  or 
levy  districts. 

By  passing  this  amendment  in  1929  the  legislature 
construed  that  under  bection  11082,  supra,  all  taxes  must 
be  paid  in  legal  tender  with  the  exception  of  warrants 
given  by  certain  governmental  agencies  described  in  the 
exceptions,  i'he  exceptions  ala  not  include  drainage  dis- 
tricts. In  construing  this  section,  in  the  case  of  Ker- 
cheval  v.  Ross,  7 t.  hupp.  55b,  1.  c.  556,  the  court  said: 


"When  the  bonds  held  by  plaintiffs 
were  issued  ano  sold,  the  Missouri 
statute  providing  for  the  manner  of 
payment,  ana  the  lec  &1  tender  therefor, 
read  thus:  'Except  as  hereinafter  pro- 
vided, all  state,  county,  township, 
city,  town,  villa  e,  school  district, 
levee  district  and  drainage  district 
taxes  shall  be  paid  In  gold  or  silver 
coin  or  legal  tender  notes  of  the 
United  states,  or  in  national  bank  , 
notes.  ' Laws  of  Missouri,  1911,  p. 

418. 

" There  are  exceptions  to  the  above 
statute , but  ti.tTy  nave  nothing  to 
do  with  drainage  districts.  There 
was  added  to  the  above  statute,  by 
an  amendment  made  in  the  year  1929 
(Laws  of  Mo.  1929,  p.  452  (Mo.  St. 

Ann.  Sec.  9911,  p.  7965)),  an  ex- 
ception to  the  general  requirement 
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of  the  statute  which  aid  have  to  do 

with  drainage  districts,  which  read 
as  follows:  Tast  aue  bon^s  or  coupons 
of  any  county,  city,  township,  drainage 
district,  levee  uistrict  or  school  dis- 
trict shall  ce  received  in  payment  of 
any  tax  levied  for  the  payment  of  bonds 
or  coupons  of  the  same  issue,  but  not 
in  payment  of  any  tax  levied  for  any 
other  puroose. ’ Section  9911,  R,  6, 

. 1929  (Mo*  ~t.  Ann*  tec.  9911,  p. 

7963). 

"Perforce  the  terms  of  the  statute 
last  quoted,  defendants  admit  that  they 
have  accepted  in  payment  of  drainage 
taxes  past-due  bonds  and  coupons  of  de- 
fendant urainage  district,  and  concede 
that  they  will  continue  to  do  so,  unless 
restrained. 

"So,  plaintiff s contend  that,  as  to  an 
insolvent  drainage  district,  and  as  to 
them,  as  the  owners,  holders,  and  bearers 
of  well-r.igh  one-half  of  the  outstanding 
bonds  of  defendant  district,  the  above 
statute  passed  in  the  year  1929  is  un- 
constitutional, for  tliat  it  is  in  vio- 
lation of  both  section  10  of  article  1 
of  the  Federal  Constitution,  and  of  sec- 
tion 15  of  article  2 of  the  Constitution 
of  Missouri  of  1875,  which  sections  each 
forbid  the  state  of  Missouri  from  passing 
any  law  impairing  the  obligation  of  a 
contract. " 


At  page  359,  in  the  same  case,  the  court  further  said: 


"<:•  n a-  1 am  not  saying  that  a state 
has  no  constitutional  power  to  pass  a 
statute  which  makes  state  and  county 
warrants,  and  bonds  and  other  obliga- 
tions, of  its  own  elvers  subdivisions 
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and  Instrumentalities  of  government, 
legal  tender  for  tne  payment  ox  debts 
aue  to  the  state  or  its  subdivisions 
of  government.  This  a state  may  do  as 
to  future  debts.  Of  course,  a state 
could  not  make  such  obligations  legal 
tender  for  the  payment  of  all  debts, 
both  public  and  private,  because  of 
the  plain  letter  of  the  i ederal  consti- 
tution. The  question  here  cuts  deeper, 
however,  and  simply  stated,  is:  May  a 
state  by  statute  change  the  legal  ten- 
der in  which  the  debts  of  its  govern- 
mental subdivisions  are  by  law  made 
payable,  as  to  debts  created  on  the 
faith  of  an  existing  law,  without 
impairment  of  the  obligation  of  a 
contract?  I am  of  opinion  that  a 
atate  has  no  such  power,  j It  is  so 
blear  that  what  is  attempted  to  be 
done  here  does  violate  the  obligation 
df  a contract,  that  the  proposition 
Scarcely  needs  argument  or  citations 
df  authority.  Eut  the  cases  so  hold- 
ing, both  that  the  thing  here  done 
does  constitute  the  violation  of  the 
obligation  of  a contract,  and  that 
such  is  forbidden  to  a state,  are 
numerous . «-  * * * * * M 


This  case  was  an  injunction  suit  brought  in  the  Federal 
Court  which  assumed  jurisdiction  for  the  reason  that  the 
legislature,  by  its  amendment  of  the  section  which  is  now 
Section  11082,  passed  the  amendment  of  said  section  in 
1929,  which  impaired  the  obligations  of  contracts  under 
Article  1,  of  Section  10  of  the  Constitution  of  the  United 
States.  The  court,  in  the  above  partially  quoted  opinion, 
held  to  the  effect  that  since  all  of  the  bondholders  of 
the  drainage  district  had  purchased  the  bonds  involved, 
before  the  passing  of  the  1929  amendment , the  bondholders 
who  had  attempted  to  pay  their  taxes  in  the  drainage  dis- 
trict and  receive  credit  of  one  hundred  per  cent  upon  their 
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investment,  when,  in  truth  and  fact,  the  bonds  were  only 
worth  sixty  cents  on  the  collar,  the  passing  of  the  amend- 
ment would  be  a violation  of  the  contract  entered  into  by 
the  other  bondholders,  and  the  legislative  amendment  was  un- 
constitutional as  to  the  purchase  of  all  the  bonus.  In 
other  words,  the  federal  court,  in  so  holuing,  held  that 
the  exception  must  specifically  state  and  ulrect  the  war- 
rant tnat  could  be  used  in  the  payment  of  taxes. 

In  reading  Lection  11082,  supra,  and  according  to 
the  holuing  In  Kercheval  v.  uoss,  supra,  it  is  not  spe- 
cifically stated  that  warrants  Issued  by  a township  road 
district  could  be  used  in  the  payment  of  taxes  levied  and 
assessed  by  the  township  road  district. 


odhCLuSIO., 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  that  if  a taxpayer  has  a 1941  township 
warrant  for  three  dollars,  drawn  on  the  roaa  ana  bridge  fund, 
and  offei‘8  the  same  in  payment  of  roaa  and  bridge  taxes  for 
the  year  1941,  in  the  amount  of  three  dollars,  tne  township 
collector  is  not  required  to  accept  such  warrant  in  payment 
of  such  tax,  and  the  township  trustee  in  turn  is  not  re- 
quired to  receive  such  warrant  ana  give  the  collector  credit 
therefor  as  cash. 

It  Is  further  the  opinion  of  tnia  department  that 
since  we  have  ruled  that  the  warrant  cannot  be  used,  as 
set  out  in  the  first  paragraph  of  this  conclusion,  we  need 
not  answer  the  second  paragraph  of  your  request  as  to  whether 
or  not  the  warrant  can  be  used  to  pay  other  taxes  such  as 
township  revenue. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


VA HE  G.  THURLO 

(Acting)  Attorney  General 
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CRIMINAL  PROCEDURE:  Approved  form  of  information  on 

Section  4694  R.  S.  Missouri, 
1939,  in  reference  to  "no  funds” 
check, 


June  2,  1942 


Hon,  Arthur  U,  Goodman,  Jr. 
Prosecuting  Attorney 
Dunklin  County 
Kennett,  Missouri 


Dear  sir* 


We  are  in  receipt  of  your  letter  of  May  25,  1942, 
in  which  you  request  an  approved  form  of  information, 
charging  a defendant  with  obtaining  property  by  means 
and  use  of  a check  drawn  on  a bank  in  which  he  has  no 
funds. 

Your  request  does  not  refer  to  the  evidence  which 
should  be  submitted  on  such  a charge,  but  we  are  sub- 
mitting parts  of  an  opinion  which  was  furnished  James 
A,  Finch,  Jr.,  Assistant  Prosecuting  Attorney,  at  Cape 
Girardeau,  Missouri,  which  is  entitled  "Criminal  Law: 
Postdated  check  on  bank  in  which  there  is  no  account; 
cannot  be  prosecuted  under  Section  4694,  R.  3.  1939, 
without  other  misrepresentations,"  This  opinion  was 
rendered  January  24,  1942, 

In  that  opinion  we  stated  as  follows: 


"*  fc  It  lias  been  held  in  this  State  that 
the  mere  promise  of  the  delendant  that  a 
check  would  be  paid,  is  insufficient  under 
the  felony  section.  On  the  other  hand,  it 
has  been  held  that  a conviction  may  be  had 
under  the  misdemeanor  sections  where  the 
check  is  postdated,  for  the  reason  that  the 
Legislature  saw  fit  to  enact  a separate  law 
with  reference  to  evidence  on  a check  drawn 
upon  a tank  and  payment  refused  on  account 
of  insufficient  funds.  The  sections  under 
the  misdemeanor  sections  are  4695,  4696  and 
4697,  R.  3.  Mo.  1939. 
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"The  Supreme  Court  In  construing  the  felony 
section  (4694)  in  the  case  of  State  v.  kullirs, 
237  S.  W.  502,  1.  c.  504,  said: 

'So  the  only  evidence  offered  which 
proved  any  of  the  alleged  misrepre- 
sentations was  the  promissory  state- 
ment of  the  defendant  that  his  check 
would  be  paid.  As  seen  above,  that 
is  not  a false  pretense  within  the 
meaning  of  the  statute, 

'It  may  be  urged  that  presentation 
of  a chectf  drawn  on  the  bank  was 
prlma  facie  a representation  that 
the  defendant  had  funds  there.  The 
Legislature  of  1917  (Acts  1917,  p. 

244)  passed  an  act  incorporated  in 
the  statutes  of  1919  as  sections 
3553  and  3554,  Section  3553  relates 
to  the  offense  of  drawing  a bogus 
check  or  checks  upon  a bank  with  in- 
sufficient funds  to  meet  it.  It  will 
be  noted  that  the  defendant  was  not 
prosecuted  under  that  section  but 
under  section  3343,  a general  statute 
relating  to  the  obtaining  of  money  by 
false  pretenses. 

'Section  3554  is  as  follows: 

'"Sec.  3554.  Notice— Five  Days— How- 
Evidence.  As  against  the  maker  or 
drawer  thereof,  the  making,  drawing, 
uttering  or  delivering  of  a check, 
draft  or  order,  payment  of  which  is 
refused  by  the  drawee,  shall  be  prima 
facie  evidence  of  intent  to  defraud 
and  of  knowledge  of  insufficient  funds 
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in,  or  credit  with,  such  "bank  or 
other  depositary,  provided  such  maker 
or  drawer  shall  not  have  paid  the 
drawee  thereof  the  amount  due  thereon 
(together  with  the  drawee  thereof  the 
amount  due  thereon),  together  with  all 
costs  and  protest  fees,  within  five 
days  after  receiving  notice  that  such 
check,  draft  or  order  has  not  been 
paid  by  the  drawee." 

•Under  that  section  the  drawing  of 
& check  upon  a bank  in  which  the  draw- 
er has  no  funds  would  be  prima  facie 
evidence  of  intent  to  defraud  unless 
within  five  days  after  notice  of  dis- 
honor the  drawer  should  make  the  drawee 
whole. 

'For  the  purpose  of  this  case  we  will 
assume,  without  deciding,  that  this 
section  is  applicable  to  the  present 
transaction.  * * * 1 


"The  Supreme  Court  of  this  State  ir;  construing  the 
misdemeanor  sections,  that  is,  4695,  4696  and  4697, 
in  the  case  of  State  v.  Taylor,  73  S.  ?«.  (2d)  378, 
1.  c.  385,  said: 


'This  court  in  the  Shelby  Case  and 
in  prior  decisions  upheld  the  power 
of  the  General  Assembly  to  declare 
by  statute  the  rule  of  prima  facie 
evidence  laid  down  in  section  4116. 
The  like  power,  asserted  in  section 
4306,  is  not  questioned.  And  since 
the  latter  section  makes  no  distinc- 
tion between  predated,  truly  dated, 
postdated,  or  nondated  checks,  the 
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facts  which  the  statute  makes  prima 
facie  evidence  should  be  applicable 
to  postdated  checks  as  well  as  to 
predated,  truly  dated,  or  nondated 
checks. * 

"Section  4306,  mentioned  in  the  above  opinion, 
is  now  Section  4696,  R.  S.  Bo.  1939." 


Under  the  above  quotation,  which  refers  to  the  case 
of  State  v.  Mullins,  237  S.  W.  502,  1.  c.  504,  the  fact 
that  a check  is  drawn  on  a bank  in  which  the  drawer 
had  no  account  is  not  sufficient  evidence  for  a convic- 
tion under  Section  4694  R.  S.  Missouri,  1939,  but  there 
must  be  some  other  false  representations  with  the  intent 
to  cheat  and  defraud. 

Attached,  you  will  find  an  information  based  upon 
Section  4694  R.  S.  Missouri,  1939,  in  referexice  to  the 
obtaining  of  property  by  means  and  use  of  a check  drawn 
on  a bank  in  which  the  drawer  of  the  check  has  no  funds. 


Respectfully  submitted 


APPROVED: 


W.  J.  BURKE 

Assistant  Attorney  General 


- 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


"Carl  P.  Wymore,  Prosecuting  Attorney  within  and  for  the 
body  of  the  County  of  Cole  and  State  of  Missouri,  under 
his  official  oath  and  according  to  his  best  information, 

knowledge  and  belief,  informs  the  court  that  one  , 

on  the  day  of  , , at  the  City  of 

, County  of  Cole,  State  of  , did  unlaw- 
fully") feloniously,  knowingly  and  designedly  with  the  in- 
tent then  and  there  to  cheat  and  defraud  one  , did 

falsely  and  fraudulently  represent,  pretend  and  state  to  the 


said 


that  he  the  said 


had  lawful  mon- 
ey of  the  United  States  deposited  to  his  -credit  in  the  'Bank 


of 


» 


a banking  corporation  duly  incorporated,  or- 


ganized and  operating  as  such  under  the  laws  of  the  State  of 

, and  that  said  money  was  subject  to  be  checked  out 

of  said  bank,  and  that  he  had  sufficient  money  deposited  in 

said  bank  to  purchase  and  pay  for  of  the  value  and 

purchase  price  of  Dollars,  and  the  said  

further  falsely  pretended  and  represented  to  the  said  

(herein  set  out  other  evidence,  if  any,  of  the  nature  of  the 
trick  or  fraud  committed  by  defendant  described  with  certainty), 

that  the  said  , believing  the  said  false  pretenses 

and  representat icns  so  made  by  the  said  , and  being 

deceived  thereby,  was  by  reason  thereof  then  and  there  induced 

to  sell  and  deliver  to  the  said  , the 

personal  property  of  for  the  purchase  price  of 

Dollars  and  the  said  gave  the  said 


his 


drawn  on  the 
and  the  said 
by  the  said 


personal  check  for  the  above  amount 


'Bank  of 


» 


in  payment  for  said 


relying  upon  the  statements  so  made 
, and  believing  them  and  each  of  them 


to  be  true,  then  and  there  accepted  said  false  and  bogus  check 
in  payment  of  the  purchase  price  of  said  and  de- 

livered the  said 
said 


to  the  said 


and  the 


presented  said  false  and  bogus  check  at  the 
a banking  corporation  duly  incor- 


' Bank  of  

porated,  organized  and  operating  as  such  under  the  laws  of 
the  State  of  Missouri  for  collection  and  payment  at  the  'Bank 

of  

'Bank  of 


, and  the  payment  was  refused  by  said 
because  the  said  had  no  funds 


in  said  bank,  and  the  said  by  means  of  said  false  pre- 
tenses and  representations  so  made  to  the  said  as 

aforesaid,  unlawfully,  feloniously,  knowingly  and  designedly 


did  then  and  there  obtain  from  the  said  

session  of  the  said  of  the  value  of 


the  pos- 
Dollars 


with  the  in- 


of  the  moneys  and  property  of  the  said 

tent  then  and  there  unlawfully  and  feloniously  the  said 
to  cheat  and  defraud  of  the  same.  Whereas,  in  truth  and  in 

fact  the  said  did  not  have  any  money  in  the  'Bank 

of  '7  (herein  set  out  other  clauses,  if  any,  nega- 

tiving the  truth  of  the  alleged  statements  and  representations 
charged  to  have  been  made  by  the  defendant)  all  of  which  he  the 

said  then  and  there  well  knew  the  said 

false  representations,  statements  and  pretenses  made  as  afore- 
said to  be  false;  against  the  peace  and  dignity  of  the  state.” 


(l)  ctate  or  County  does  not  hold  fee  simple 
title  to  lands  conveyed  for  highway  pur- 
poses . 

U)  Abandoned  highways  revert 
owners . 

July  9,  1942 
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Hon.  Arthus  U.  Goodman,  Jr. 
Prosecuting  Attorney 
Kennett,  Missouri 


Dear  Mr.  Goodman! 

This  is  to  acknowledge  receipt  of  your  letter 
of  July  4,  in  which  you  request  the  opinion  of  this 
department.  Your  letter  is  as  follows: 

"Ag  you  may  know,  the  United  states 
Government  is  now  making  preparations 
to  take  over  approximately  3200  acres 
of  land  in  this  county  for  the  purpose 
of  establishing  a basic  air  training 
school,  together  with  a few  other 
tracts  to  be  used  as  auxiliary  lancing 
fields.  It  will  also  be  necessary  for 
them  to  acquire  title  to  certain  roads 
in  order  that  the  field  may  not  be  crossed 
by  roods  or  travel. 

"The  U.  S.  Engineers  have  requested  that 
I obtain  from  you  an  official  opinion 
relative  to  the  title  to  the  real  estate 
now  used  as  a road.  Does  the  State,  or 
the  County,  as  the  cose  may  be,  hold  fee 
simple  title  to  this  land?  Will  it  re- 
vert to  the  adjoining  landowners  if  and 
when  it  ceases  to  be  used  for  a road? 

In  short,  exactly  how  is  the  title 
held? 

"They  state  that  it  is  the  practice  of 
the  Government  to  obtain  such  an  opinion 
in  each  st  te  where  a project  of  this 
kind  is  undertaken.  I enclose  copies  of 
right  of  way  deeds  procured  from  Messrs. 
Sayre,  berry  and  Smith,  which  I am  in- 
formed represent  all  the  types  of  convey- 
ances covering  the  roads  in  question." 


to  abutting  land- 


D 
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HIGHWAYS ! 
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Attached  to  your  letter  of  request  are  three 
specimen  right  of  way  deeds  which  you  state  represent 
all  the  types  of  conveyances  covering  the  roade  in  ques- 
tion. Tou  submit  two  questions  for  ua  to  answer.  Your 
first  niestion  is:  l^oes  the  . tate,  or  the  county,  as 
the  case  nay  be,  hold  foe  simple  title  to  this  land? 

It  will  be  noted  that  each  of  the  three  deeds 
submitted  by  you  are  designated  as  right  of  way  deeds, 
and  was  executed  for  a consideration  of  one  dollar*  Two 
of  the  deeds  convey  the  right  of  way  to  the  County  of 
i>anklin  and  the  other  conveys  the  right  of  way  to  the 
State  of  Uifsouri*  i-ach  of  these  definitely  say  that  the 
lands  therein  described  are  conveyed  for  the  pur  ose  of 
establishing  and  maintaining  a public  road  or  hi  ghway* 

The  general  rule  with  reference  to  deeds  of  this 
kind  which  convey  land  for  highway  purposes  is  that  the 
rrantor  does  not  part  with  the  fee  simple  title  to  the 
land  conveyed,  but  only  conveys  an  easement  or  right  of 
way  over  the  land*  Ihe  rule  Is  stated  succinctly  in  25 
A • Jur*,  Sec*  132,  as  follows: 

"in  the  absence  of  a statute  expressly 
providing  for  the  acquisition  of  the 
fee,  or  of  a.  deed  fro; . the  owner  ex  - 
pres  sly  conveying  the  fee . w:  <°n  a high- 
way is  established  by  iedication  or 
prescription,  or  by  the  direct  action 
of  the  public  authorities,  the  public 
acquires  merely  an  veasement  of  passage, 
the  fee  title  remaining  in  the  land- 
owner *'  ( underscoring  ours  ) 

Tills  general  rule  is  sustained  oy  many  •iiasouri 
cases,  among  them  being  the  cate  of  Neil  v.  Independent 
Realty  Company,  317  -*.o.  1235,  293  S*  W.  363,  1.  c*  367, 
wherein  the  court  said: 

I 

" 'The  right  acquired  by  the  public  in 
respect  of  lano  devoted  to  hlrhway  pur- 
poses is  ordinarily  a mere  easement  of 
passage  over  It,  with  the  powers  and 
privileges  incident  thereto,  the  fee 
title  remaining  as  it  was  before  the 
highway  was  e • tablished*  ,w 
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Also,  in  the  case  of  Cartwright  v.  Liberty  Telephone 
Company,  205  Ko.  1.  c.  133,  in  discus sing  the  same 
question,  the  court  sold: 

"According  to  the  laws  of  this  State, 
the  property  owners  in  cities,  towns 
and  villages  own  the  land  to  the  center 
of  the  adjoining  street,  subject  to 
the  easement  of  the  city.  It  has  the 
right  to  subject  the  street  to  any  and 
all  of  the  uses  or  purposes  for  which 
the  street  was  acquired;  but  until  it 
does  so  subject  it  to  one  or  more  of 
those  uses,  or  so  long  as  he  and  the 
city  can  jointly  occupy  and  use  the 
street  without  doing  'violence  to  the 
full,  free  and  complete  exercise  of  the 
public  casement,'  he  is  to  that  extent 
Just  as  much  the  owner  of  the  property 
to  the  center  of  the  street  as  he  is  of 
the  remainder  of  the  lot,  and  has  the 
same  right  to  use  it  in  any  manner  for 
any  purpose  he  may  see  proper,  not  in- 
consistent with  the  rights  of  the  public. 

In  the  case  of  Aahurst  v.  .oohoefner , 170  Wo.  App. 

1.  c.  331,  the  court  said: 

"In  this  State  the  fee  of  land  over 
which  a highway  or  st  eet  is  laid  out 

remains  in  the  owner  with  an  easement  ^ 

to  the  public.  He  remains  the  owner  of 

the  product  of  the  land  on,  under  or 

above  the  surface,  the  taking  of  which 

would  not  injure  the  cone true tion  or  the 

public  use.  (C-amble  v.  Petti  John,  116 

Mo.  375;  Gsns  Sons  v.  Railway  Co.,  113 

I:o.  308;  Sno  dy  v.  Bolen,  122  ! o.  479; 

Walker  v.  Gedalia,  74  Ho.  App.  70;  iic- 
Antire  v.  Telephone  Co.,  75  Ho.  App. 

535;  Pemberton  v.  Looley,  43  i-o.  App. 

1.  c.  173;  Belcher  Sugar  Co.  v.  -levator 
Co.,  32  *-o.  1.  c.  125;  Thomas  v.  Hunt, 

134  Mo.  392.)" 


/ 
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Sustaining  the  sane  view  is  the  case  of  Houch  v.  Little 
Run  Lraina^e  District,  119  S.  W.  (2d)  326,  wherein  the 
Supreme  Court  held  that  fchere  a road  was  built  across  a 
8trio  of  land,  there  was  a reversionary  interest  in  such 
land  upon  cessation  of  public  use*  From  the  above  it 
1 s our  opinion  that  the  grantors  in  the  deeds  attached 
to  your  letter  of  request  did  not  convey  the  fee  simple 
title  to  the  lands  described  therein,  and,  from  the 
foregoing,  it  is  our  further  opinion  that  the  conveyances 
were  for  right  of  way  purposes  and  that  the  public  only 
has  an  easerent  of  passage  therein* 

Coming  now  to  your  second  question,  which  is: 

Will  the  land  revert  to  the  adjoining  land  owners  if  and 
when  it  ceases  to  be  a road? 

Since  we  have  answered  your  first  question  that  the 
grantors  therein  did  not  convey  a fee  simple  title  to  the 
land  described  in  such  conveyance  and  that  the  public  only 
had  an  easement  of  passage  therein,  it  is  obvious  that 
"upon  the  vacation  or  discontinuance  of  the  hi^way  as  such 
restores  exclusive  possession  the  oof  to  such  owner  or  to 
his  successors  or  his  assigns,  dependent,  in  the  even  of  a 
conveyance  upon  the  effect  thereof  as  carrying  title  to  the 
portion  of  the  highway  in  question." 

Of  course  the  question  may  arise  after  the  abandon- 
ment or  vacation  of  the  public  hi  hway  and  that  portion 
used  as  roadway  reverts  to  the  abutting  landowners,  whether 
it  reverts  to  the  present  owners  of  the  adjoining  land  or 
to  the  owners  of  the  lend  at  the  time  the  right  of  way  deeds 
were  made.  This  of  course  depends  upon  the  description  in 
the  subsequent  deed  or  deeds,  if  any,  whether  the  descrip- 
tion was  up  to  the  boundary  of  the  road  or  to  the  center 
of  the  highway.  The  presumption  is  that  the  owners  intend- 
ed to  convey  to  the  center  as  the  dividing  line. 


C IXL.  SICN 


It  is,  therefore,  our  opinion  that  (l)  the  State 
or  County,  as  the  case  may  be,  does  not  hold  the  fee  simple 
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title  to  the  land  described  in  the  deeds  attached  to  your 
letter  of  request,  and  (2)  that  the  land  described  there- 
in reverts  to  the  abutting  landowners. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


Van  fcp/.-Lc 

(Acting)  Attorney  General 


CRHiijS 


UXORBARk  ■ • '..hhlS: 


it  If  di. ere t ionary  v.'i  th  recorder  whether 
deputy  shall  perform  bis  duties  in  office 
of  recorder  to  the  exclusion  of  come  other 
i si /mated  ols  ce  in  county. 


September  10,  1942 


Eonortblt  Arthur  i*  -oodmsn,  Jr. 
Prosecjtin  Attorney 
Ker.net  t,  Sisaouri 

tear  r.  Goodmans 


FILED 


This  is  to  acknowledge  receipt  of  your  letter  of 
Au  ust  29,  in  which  you  request  an  official  opinion  from 
this  department.  Tour  letter 4 omitting  caption  and 
s ip nature,  is  as  follows: 

"i  have  your  letter  of  the  27th  inet. 
with  enclosure  but  neither  contains 
the  Infer"  tion  desired. 

"The  question  1st  Can  the  Recorder 
lc  ally  appoint  a Teputy  Recorder  who 
will  not  reside  in  or  do  any  work  in 
hir  office  In  the  county  seat  and  whose 
sole  duty  anr'  function  as  deputy  Record- 
er would  be  the  issuance  of  marriage 
licenses  upon  proper  application  being 
filed  therefor? 

"As  I understand  your  opinion  to  Paul 
t.  Bradly,  particularly  Point  2,  the 
person  there  insolved  was  merely  desif- 
nated  aa  deputy  recorder,  but  the 
present  situation  anticipates  an  appoint- 
ment exactl  - like  the  regular  deputy  who 
actually  works  in  the  recorder's  office. 

"Will  you  please  plve  us  an  opinion  on 
this  point?" 

By  way  of  reference,  we  might  state  that  the  opinion 
to  the  honorablo  faul  1-.  Dradley  referred  to  In  the  opinion 
request,  our  office  ruled  that  a deputy  recorder  performs 
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the  same  duties  as  the  recorder,  and  further,  that  the 
recorder  of  deeds  cannot  appoint  a person  as  den  ty  who 
Is  not  a dernity  recorder  to  issue  marriare  licenses.  -e 
else  note  fro-"  the  opinion  reiiest  that  you  state  that 
the  recorder  * r d<»eds  conte r lat.es  onr.cint’n*  a lerally 
quail ried  tnd  act’n*'  deputy  recorder  f^r  the  purpose  of 
Issuing  ',av,rla-  e lice  sec,  and  y >r  sole  question  is 
whether  such  person  must  physically  perform  1-J.s  work  in 
the  wffice  of  the  recorc er  of  deeds  in  the  county  seat  of 
the  county. 

Section  13160  oroviaes  as  follows: 

"in  all  counties  wherein  the  offices 
of  clerk  of  the  circuit  court  and 
recorder  of  deeds  have  oeen  or  -ay 
be  separated,  the  recorder  of  deeds 
may  appoint  in  writing  one  or  lore 
deputies,  to  ,e  ap  roved  'ey  the 
county  court  of  their  respective 
counties,  which  appointment,  with 
the  like  oath  of  office  as  their 
principals,  to  be  taken  by  them  and 
indorsed  thereon,  shall  oe  filed  In 
+he  office  of  the  county  clerk*  Such 
deputy  recorders  shall  possess  the 
qualifications  of  clerks  of  eocirts  of 
record,  and  may,  in  the  name  of  their 
principals,  perform  thedtities  of 
recorder  of  deeds,  nut  all  recorders 
of  deeds  and  their  sureties  phall  be 
responsiole  f ?r  the  official  conduct 
of  their  deputies*  But  no  recorder 
now  holding-  office  shall  appoint  puch 
denuty  or  deputies  until  he  shall  hftve 
entered  into  a new  bond  to  the  state 
in  such  sum,  manner  and  form  as  Is 
now  required  b*r  law*" 

It  will  be  noted  from  the  reading  of  the  above  section 
that  it  is  provided  that  such  denuty  recorder  shall  possess 
the  qualifications  of  clor-.s  of  the  courts  of  record,  and 
"may  in  the  name  their  principals,  perform  the  duties 
of  recorc er  o**  deeds,  but  all  recorders  of  deads  and 
their  sureties  shall  e responsible  for  the  o ^iciel  con- 
duct of  their  lea*  in  this  conr  n,  we  call  atten- 

tion to  Section  13133  which  reads  as  follows: 
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nIf  any  recorder  to  whom  any  deed 

or  other  writin.  , proved  or  ac ' cr- 
ied, ed  a cordlnj  to  law,  shall  oe  • 
silvered  for  record;  i irrt, 
neglect  or  refers  to  .ake  an  entry 
there:  , or  ive  c recelot  ther&fcr, 
ar  required  oy  section  lflGs,;  or, 
second,  no  lect  or  refuse  to  record 
p ici  deed  or  ct..er  wr-ltln^  within 
R reasonable  time  after  recelvlnr 
the  ra  (e;  or;  tlilrd,  record  any  deed 
or  of;  sr  Instrument  In  wrl  tin-  hefore 
another  flict  brought  Into  Mr  office 
an<  entitled  to  he  recorded;  >r,  fourth, 
record  any  deed  or  other  instrument  of 
writing  untimely  cr  In  any  other  manner 
than  i6  herein  hefore  irected;  or, 
fifth,  ne  lect  or  refuse  to  provide  end 
keep  In  ale  office  rue  an  Index  as 
1?  v qulred  by  this  chapter,  ho  shal 1 
pay  to  tbo  p.  rty  a^prieved  double  the 
cs~ ia  os  which  may  be  occasioned  thereby, 
to  be  recovered  by  civil  action  on  the 
official  bend  ol  the  re 

Section  15184  provider  n folio we; 

"if  any  recorder  Eball  wilfully  nar-loct 
or  ref  se  to  perform  my  of  the  c itlee 
requli-d  by  him  hy  this  chapter,  ov 
snail  willfully  perform  them  in  any  other 
manner  than  is  req  ired  by  law,  ae  shall 
be  dee-ied  r ilty  of  a misdemeanor  in 
cMce,  and  'roceeded  a;  *inst  accordin;  ly; 

~nd  shall,  moreover , forfeit  and  oay  to 
the  ce  of  the  county  a sum  not  exceeding 
three  hundred  dollars,  to  be  recovered  oy 
civil  action.' 

From  the  reaclin,  of  the  above  sections,  »e  find  that 
the  lew  lias  thrown  a safeguard  ar*.  nd  the  acts  end  conduct 
of  the  recorder  re  veil  nr  his  3ep  ty,  an  re  d n not  find 
any  other  section  in  cularly  pre- 

cludes a recorder  of  deeds  from  allcwinr  his  duly  qualified 
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and  acting  deputy  from  beinc  at  a place  other  than  the 
office  of  the  recorder's  office  at  the  county  scat,  and  it 
is  our  view  that  In  absence  of  any  prohibition,  or  in  the 
absence  of  a statute  which  requires  the  deputy  to  be  at 
the  office  or  the  recorder  of  deeds,  this  is  wholly  a 
matter  within  tne  discretion  of  the  recorder,  rearing  in 
mind  the  statutory  penalties  heretofore  eet  forth  in  this 
opinion  for  any  dereliction  of  d :ty  on  the  part  of  the 

recorder  or  his  deputy,  and  it  Is  our  view  that  this  is 

the  sole  saferuerd  provided  by  statute. 

« . * " 

S ars  enclosing  an  opinion  render ju  to  the  non* 

. I**  Hardesty,  Circ  it  ocoln  County,  dated 

February  9,  1940,  which  opinion  quotes  several  of  the 
other  sections  of  the  statute*  which  we  think  useful  in 
this  opinion  b;  way  of  reference. 

c ■ VtXi.cs  ;cir 

It  is  o-*r  or  in’  on  t'  ai  it  ii>  tl_sc:  eti  onary  with 
the  recorder  of  deeds  whether  cr  not  a duly  acting  and 
qualilied  deputy  recorder  e*  all  perform  his  Gutlos  in  the 
office  of  the  recorder  In  he  county  roat  of  tht  county, 
to  the  exclusion  of  some-other  he  el  mated  place  in  the 
county. 


Heapectf vlly  suu-fii*  ted*. 


* r>R0VEDl 


t.  RICflARL!  C!  ECil 

Assistant  Attorney  General 


HOY  McIlT'i’RICK. 
Attorney  General 


BRCjNS 


CORONERS : 
INQUESTS: 


Powers  and  duties  of  coroners  and  other  officers 
In  relation  to  inquests. 


October  21,  1042 


Forrest  3.  Goodrich,  Coronor 
3t.  Clair  County 
Osceola,  Missouri 


Dear  Sir: 


Tills  is  in  reply  to  yours  of  recent  date  wherein  you 
oub:.ilt  the  following  questions: 


"I,  './lien  a wreck  occurs  on  the  Highway 
and  some  of  the  occupants  of  the  oar  are 
killed,  does  the  xrosoouting  Attorney 
have  the  right  to  authorize  the  disposi- 
tion of  the  dead  body. 

”2.  ./hen  the  above  occurs  does  the  Pros- 
ecuting Attorney  or  the  Sheriff  have  the 
power  to  Investigate,  release  the  dead 
body  without  consulting  the  Coroner  of 
that  County. 

”3.  Is  the  power  invested  In  the  Prose- 
cuting Attorney,  Sheriff  or  the  Coroner 
as  to  decide  whether  there  shall  be  an 
inquest  held. 

n4.  ./lien  a dead  body  is  released  in  the 
above  manner  without  the  knowledge  of  the 
Coronor,  who  3hall  si^i  the  death  certi- 
ficate . 

"5.  Should  the  Sheriff  and  the  Prosecut'ng 
Attorney  investigate,  release  a dead  body, 
without  the  laiowledge  of  the  Coronor  are 
they  liable  to  a penalty." 


The  offices  of  coroner  and  sheriff  are  provided  for  by 
the  Missouri  Constitution,  Article  IX,  Section  10. 
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Section  13227,  3.  3.  ho.  1939,  provides  as  follows: 


"A  coroner  3hall  be  a conservator  of 
the  peace  throughout  his  comity,  and 
3hall  take  inquests  of  violent  and 
casual  deaths  happening  in  the  same, 
or  where  the  body  of  any  person  coming 
to  ilia  death  3hall  be  discovered  in  his 
county,  and  3hall  be  exempt  from  serving 
on  juries  and  working  on  roads.” 


Section  13231,  3.  3.  ^o.  1939,  provides  as  follows: 


"Every  coroner,  30  soon  as  he  shall  be 
notified  of  the  dead  body  of  any 
person,  supposed  to  have  come  to  ills 
death  by  violence  or  casualty,  being 
found  within  his  county,  shall  make  out 
liis  warrant,  directed  to  the  constable 
of  the  township  where  the  dead  body  is 
found,  requiring  him  forthwith  to  summon 
a jury  of  six  good  and  lawful  nan,  house- 
holders of  the  some  township,  to  appear 
before  such  coroner,  at  the  time  and 
place  in  ills  warrant  expressed,  and  to 
inquire,  upon  a view  of  the  body  of  the 
person  there  lying  dead,  how  and  by  whom 
lie  came  to  his  death.” 


Section  13242,  3.  3.  I'o.  1039,  provides  as  follows: 


"The  coroner,  upon  an  inquisition  found 
before  liin  of  the  death  of  any  person  by 
the  folony  of  ano tiier,  3hall  speedily 
inform  one  or  more  justices  of  the  peace 
of  the  proper  county,  or  3ome  judge  or 
Justice  of  some  court  of  record,  and  it 
shall  be  the  duty  of  3uch  officer  forth- 
with to  issue  his  process  for  the  appre- 
hension and  securing  for  trial  of  such 
person." 
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Jhlle  a coroner  is  a constitutional  officer,  jet  his 
powers  and  duties  are  provided  for  by  the  foregoing  statutes. 
In  searching  through  the  statutes  we  find  another  section 
pertinent  to  this  question.  It  Is  Section  9767,  1.  3.  ho. 
1930,  which  Is  as  follows: 


"In  cose  of  any  death  occurring  without 
medical  attendance,  it  shall  be  the  duty 
of  the  undertaker  to  notify  the  registrar 
of  such  death,  and  when  so  notified,  the 
registrar  shall  inform  the  local  health 
officer  and  refer  the  case  to  him  for 
Immediate  investigation  and  certification, 
prior  to  issuing  the  permit:  Provided, 
that  when  the  local  health  officer  is  not 
a qualified  physician,  or  when  there  is  no 
such  official,  and  in  such  cases  only, 
the  registrar  Is  authorized  to  make  the 
certificate  and  return  from  the  statement 
of  relatives  or  other  persons  having  ade- 
quate knowledge  of  the  facts:  Provided 
further,  that  if  the  circumstances  of  the 
case  render  it  probable  that  the  death  was 
caused  by  'unlawful  or  suspicious  means, 
the  registrar  shall  then  refer  the  case  to 
the  coroner  for  his  investigation  and  cer- 
tification. And  any  coroner  whose  duty 
it  is  to  hold  an  Inquest  on  the  body  of 
any  deceased  person,  and  to  make  the  certi- 
ficate of  death  required  for  a burial  per- 
mit, shall  state  in  his  certificate  the 
name  of  the  disease  causing  death,  or  the 
means  of  death;  causes  or  violence,  and 
whether  (probably)  accidental,  suicidal, 
or  homicidal,  as  determined  by  the  Inquest; 
and  shall,  in  either  case,  furnish  such 
Information  as  may  be  required  by  the  state 
registrar  properly  to  classify  the  death." 


By  this  section  It  seems  that  in  case  of  a death  occurring 
without  medical  attention  the  death  certificate  may  be  signed 
by  the  local  health  officer.  If  the  local  health  officer  la 
not  a qualified  physician,  or,  if  there  Is  not  a local  health 
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officer,  the  registrar  may  make  the  certificate  of  death 
described  in  Section  3766,  R.  3.  -lo.  1339. 

Under  Section  9767,  and  Section  13231,  ii.  3.  *io.  1339, 
supra,  in  cases  where  it  is  probable  that  the  death  was  caused 
by  unlawful  or  suspicious  means,  or  where  the  coroner  is  noti- 
fied of  the  dead  body  of  a person  who  Is  supposed  to  have  come 
to  his  death  by  violence  or  casualty,  the  coroner  has  Juris- 
diction to  hold  an  inquest.  From  a reading  of  these  sections 
it  will  be  seen  that  the  principal  reasons  for  notifying  the 
coroner  re  to  determine  by  an  inquest  whether  or  not  such 
person  has  come  to  his  death  by  unlawful  or  suspicious  neana, 
and  not  necessarily  for  the  purpose  of  Iiaving  the  coroner  sign 
the  death  certificate. 

On  the  question  of  the  necessity  of  holding  an  inquest 
by  a coroner,  v/e  find  that  this  department  has,  by  two  former 
opinions,  ruled  on  tills.  Vie  are  enclosing  copies  of  these 
opinions,  which  are  as  follows:  An  opinion  dated  November  15, 
1335,  to  Dr.  iS.  T.  JcGaugh,  State  Health  Commissioner,  Jefferson 
City,  Jisaouri,  and  an  opinion  dated  Jarch  8,  1933  to  Hr.  L.  D. 
Rice,  -rosecuting  Attorney,  lleosho,  hisaouri. 

In  speaking  of  the  duties  of  the  coroner  with  reference  to 
signing  the  death  certificate  under  Section  9767,  supra,  the 
Supreme  Court  In  u»Donnell  v.  .Veils,  21  S.  .7.  (2d)  762,  765, 
said: 


w Said  section  does  authorize  the 
coronor  to  make  the  medical  certificate 
when  the  case  is  referred  to  him  by  the 
registrar  as  a cose  without  an  attend- 
ing physician  and  a case  where  death  may 
have  been  caused  by  unlawful  and  suspici- 
ous means.  Then  the  coroner  is  so  auth- 
orized, he  must  make  the  certificate  as 
directed  In  said  section.  Shis  duty  is 
incidental  to  the  duties  of  a coronor 
under  chapter  48  (sections  5916-5957), 
Rev.  St.  1919,  which  provides  for  taking 
inquests  of  violent  and  casual  deaths. 

•>  > Jut  the  holding  of  an  inquest  does 

not  authorize  the  coroner  to  make  and 
sign  the  medical  certificate  unless  the 
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ca3«  was  roforred  to  him  by  the  regis- 
trar as  provided  in  section  5803.  If 
tiie re  is  an  attending  physician,  the 
medical  certificate  must  be  made  and 

signed  by  him.  > > -•*  »•  ••  •*  -•  > * > •>" 


In  our  said  opinion  dated  h'arch  2,  1933,  at  page  4 
thereof,  we  3tated: 


n Answering  the  first  paragraph  of  the 
inquiry,  in  your  letter  we  are  of  the 
opinion  that  in  every  case  where  death 
has  been  occasioned  by  violence  or  cas- 
ualty, as  those  terms  are  above  defined, 
the  Coroner  is  required  to  hold  an  in- 
quest and  that  without  regard  to  any 
criminality  or  negligence  that  might  be 
involved  in  or  grow  out  of  the  death." 


conclusion 


Prom  the  foregoing,  it  la  the  opinion  of  this  department 
that  where  a person  comes  to  his  death  by  violence  or  casualty 
the  coroner  is  required  to  hold  an  inquest,  regardless  of  any 
acts  of  the  prosecuting  attorney  or  sheriff. 

he  are  further  of  the  opinion  that  in  cases  of  violent 
or  casual  death,  the  death  certificate  could  be  signed  by  the 
local  health  officer,  if  he  is  a qualified  physician,  or,  if 
there  Is  no  local  health  officer,  then  the  registrar  Is  auth- 
orized to  malce  the  certificate.  But,  if  it  is  a case  where 
It  appears  probable  that  the  death  was  caused  by  unlawful  or 
suspicious  means,  then  the  registrar  refers  the  case  to  the 
coroner  for  his  investigation  and  certificate. 


V 


At  Jr  Jr  > Jc  -Jc  Je 
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Jn  the  question  of  the  criminal  liability  of  the  sheriff 
and  prosecuting  attorney  for  releasing  a dead  body  without 
the  ’.aiowledge  of  the  coroner,  we  find  that  the  ..ansas  City 
Court  of  Appeals  in  the  case  of  Ilagener  v.  Pulitzer  Pub*  Co., 
172  ho.  App.  436,  150  3.  ,7.  54,  held  that  the  sheriff  has  no 
official  duties  to  perform  in  connection  with  a coroner's  in- 
quest. 

Section  13240,  It.  0.  -lo.  1039,  provides  as  follows: 


"The  evidence  of  such  witnesses  shall 
be  taken  down  in  writing  and  subscribed 
by  them,  and  if  it  relate  to  the  trial 
of  any  person  concerned  in  the  death, 
then  the  coroner  shall  bind  such  wit- 
nesses, by  recognizance,  in  a reasonable 
sum  for  their  appearance  before  the 
court  having  criminal  jurisdiction  of 
the  county  where  the  felony  appears  to 
have  been  commit tod,  at  the  next  term 
thereof,  there  to  give  evidence;  and  he 
shall  return  to  the  same  court  the  in- 
quisition, written  evidence  and  recog- 
nizance by  him  taken." 


And,  Soction  13242,  3.  3.  :,lo.  1939  provides  as  hereto- 
fore set  forth  in  this  opinion. 

3y  these  sections  it  will  be  seen  that  the  criminal  code 
is  set  in  motion  if  it  appear  at  the  inquest  that  a felony  has 
been  committed  in  connection  with  the  death,  but  we  find  no 
statutes  which  authorize  the  prosecuting  attorney,  or  the 
sheriff,  to  interfere  with  the  coroner  in  the  performance  of 
his  statutory  duties.  However,  Section  12904,  H.  3.  Ho.  1939, 
provides  as  follows: 


"That  the  prosecuting  or  circuit  attorney 
of  cities  that  now  have  or  nay  hereafter 
have  500,000  inhabitants  or  more  is  here- 
by required  to  attend  inquests  held  by 
coroners  In  cases  of  deaths  occurring  by 
violence,  and  which  may  result  in  a charge 
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of  felony;  and  said  prosecuting  or 
circuit  attorney  shall  nake  an  investi- 
gation concerning  3ald  death  and  cause 
to  be  brought  before  the  coroner  any 
witnesses  he  nay  desire,  and  3hall  be 
pernitted  by  the  coroner  to  assist  in 
the  interrogation  of  witnesses  for  the 
full  development  of  the  circumstances 
leading  up  to  and  resulting  in  said 
death,  and  for  his  information  concern- 
ing any  possible  criminal  charge  that 
may  grow  out  of  the  same,  and  for  the 
aforesaid  services  there  shall  be  taxed 
as  costs  a fee  in  favor  of  said  prose- 
cuting or  circuit  attorney  of  ten  dollars 
for  each  aforesaid  inquest,  to  be  paid  • 
as  other  cost3  by  the  respective  counties. 
It  shall  be  the  duty  of  each  coroner  to 
promptly  notify  the  prosecuting  attorney 
of  hi3  county  or  city  of  the  time  and 
place  of  inquisition  concerning  any  death 
of  the  aforesaid  character." 


In  cities  of  500,009  or  over  it  is  the  duty  of  the 
prosecuting  attorney  or  circuit  attorney,  to  attend  inquests 
held  by  coroners  in  cases  of  death  occurring  by  violence, 
but  this  statute  no  where  Indicates  that  the  powers  and 
dutios  of  the  coroner  in  reference  to  holding  on  Inquest  are 
changed. 

In  searching  through  tho  statutes  relating  to  crimes  and 
punishment  wo  fail  to  find  any  statute  which  imposes  a pen- 
alty in  a case  where  the  prosecuting  attorney  and  sheriff 
assume  jurisdiction  over  the  matter  of  holding  Inquests.  In 
the  absence  of  such  a statute  no  penalty  could  be  imposed; 
however,  this  does  not  prevent  tho  coroner  from  holding  an 
Inquest  when  required  under  the  statute  so  to  do. 


COHCUJSIOH 


It  Is,  therefore,  the  opinion  of  tills  department  that  if 
Che  sheriff  and  prosecuting  attorney  should  release  a body 
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ovor  which,  an  inquest  should  be  held,  there  is  no  criminal 
liability  therefor.  However,  such  act  does  not  prevent  the 
coronor  from  holding  an  inquest  under  the  conditions  herein- 
before set  out. 


Respectfully  submitted. 


TYRE  V/.  3URT0II 
Assistant  Attorney-General 

TV.’BjC? 


APPROVED: 


HJY  ITcKIMBiflL; 

Attorney-General  of 
Hissouri. 
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• iij  1 ' aiiod  on  tiM  3ane  day  of  eacn.  wee 

Licatl 


December  30,  1042 


lion.  Arthur  J.  noodnan , Jr. 
Prosocuting  Attorney 
Dunklin  County 
x^ennett,  Lissourl 


Door  Sir: 


Phis  is  In  reply  to  yours  or  recent  date  wherein 
you  submit  the  following  question: 


"If  a notice  Is  published  twice  in  the 
Friday  Issue  of  a tv/Ice-a-wook  newspaper, 
can  legal  publication  for  three  I33ue3 
be  luxd  by  publishing  the  third  tine  in 
aii  Issue  of  the  sa  le  newspaper  actually 
published  on  Tuesday,  the  other  regular 
publication  day,  and  which  Issue  is  by 
the  publisher  designated  as  the  issue  for 
Tuesday  and  Friday? n 


Since  this  Is  a ..latter  controlled  entirely  by  the 
statutes  wo  refer  to  them  for  tlie  answer  to  your  inquiry. 

We  think  Section  14060,  R.  j . Ho.  193"  contains  the  answer 
to  your  question.  The  portion  of  the  section  which,  pertains 
to  the  subject  of  your  inquiry  reads  a3  follows: 


" •••  ' * rpyldod,  that  when  a public 
notice,  required  by  lav/,  to  be  published 
once  a week  for  a given  number  of  weeks, 
shall  be  published  in  a daily,  tri-voekly. 
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semi- weekly  or  weekly  newspaper, 
the  notice  3hall  appear  once  a week, 
on  the  sane  day  of  each  week,  and 
further  provided  tlxat  every  affidavit 
to  proof  of  publication  sliall  3tato 
tliat  the  newspaper  In  which  such 
notice  was  published  lias  complied 
with  the  provisions  of  this  section: 

Ifr  «c  'i  'i  it  It  «}■  .<■  .r  Je  > -r  «•  <r  i Jr  k M-** 


Tills  particular  amendment  was  inserted  into  tlio  statutes 
in  1037.  evidently  it  v:as  for  the  purpose  of  taking  care  of 
questions  such  as  you  have  propounded.  It  is  clear  and  does 
not  need  any  statutory  construction. 

From  your  inquiry  it  seer.is  that  the  publisher  was  of  the 
opinion  that  if  he  designates  the  issue  to  have  been  made  on 
the  day  of  the  week  on  which  legally  it  should  have  been  pub- 
lished, that  would  be  sufficient.  However,  since  tills  statute 
requires  the  notice  to  appear  on  the  sane  day  of  each  woek,  we 
think  that  if  it  appears  on  a day  other  than  the  day  designated 
as  the  date  of  'the  publication  of  such  newspaper  that  it  would 
not  comply  with  the  foregoing  proviso  clause  of  Section  14968. 


G01JCLU3I0N 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  a notice  of  publication  must  be  published  on  the  sane  day 
of  each  week  during  the  period  of  such  publication  and  that  a 
publication  published  on  any  day  other  than  the  day  designated 
would  invalidate  the  publication. 

Respectfully  submitted. 


TYRE  W.  BORTON 
Assistant  Attorney-General 

APPROVED: 


RoTTTckl^RlcT! 

Attorney-General 
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January  5,  1$K2 


Y 


4 


Hon.  Jot . L.  Gutting 
Prosecuting  Attorney 
Hiller  Building 
Kahoka,  Missouri 

Dear  Mr.  Gutting: 

Under  date  of  January  2,  1942,  you  wrote 
this  office  requesting  an  opinion  as  follows: 

"It  has  been  called  to  the  atten- 
tion of  this  office  that  the  last 
legislature  passed  a bill  requir- 
ing Trucks  which  haul  dead  animals 
to  be  equipped  specially  and  the 
persons  picking  up  dead  animals 
must  comply  with  certain  new 
regulations. 

"I  find  that  the  legislature  re- 
pealed the  ’dead  animal’  law  page 
344  1941  Session  Acts,  but  I cannot 
find  any  new  legislation  passed  in 
this  connection. 

"Please  inform  me  if  there  any  new 
regulations  pasted  by  the  legislature 
or  rules  made  by  the  Health  Depart- 
ment or  any  other  department  that 
are  binding  on  such  persons." 

The  61st  General  Assembly,  by  Senate  Bill 
94,  approved  July  3,  1941,  shown  at  pages  290  and 
following,  Lrws  of  Missouri,  1941,  repealed  Article 
9,  Chapter  103,  R.  S.  Missouri,  1939,  relating  to 
diseased  animals  or  carcasses  of  diseased  animals. 
This  Act,  in  addition  to  repealing  Article  9, 
Chapter  103,  enacted  a new  law  containing  tv/enty- 
five  sections  which  deal  with  disposal  plants  for 
the  bodies  of  dead  animals,  and  the  transportation 
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of  dead  animal  bodies  over  the  highways. 

The  above  act  of  the  61st  General  Assembly 
is  the  only  one  pertaining  to  the  disposal  of  dead 
animals  of  which  this  office  has  any  information. 
If  the  Health  Department  or  any  other  State 
Department  has  maue  any  rules  concerning  disposal 
of  dead  animals,  tills  office  does  not  have  copies 
of  their  rules. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney  General 


APPROVED! 


VANE  C.  THUkLO 
(Acting)  Attorney  General 


VvOJjNS 


ROADS  AND  BRIDGES: 
TOWNSHIP  ORGANIZATION: 
TAXATION: 

SPECIAL  ROAD  DISTRICTS: 


Properties  in  special  road,  districts  in 
counties  unaer  township  organization 
are  liable  for  taxes  assessed,  and  levied 
to  pay  such  bonds,  provided  such  special 
road  districts  did  not  have  bond  obliga- 
January  16,  1942  tions  at  the  time  the 

Township  bond  obligation  is 

1nr>.n  rmi  . 


Hon.  Charles  S.  Greenwood 
Prosecuting  Attorney 
Chillicothe,  Missouri 

Dear  Mr.  Greenwood: 


Y 


This  is  in  reply  to  your  letter  of  recent  uate 
wherein  you  request  from  this  department  an  opinion  on 
whether  or  not  the  properties  in  special  road  districts, 
which  are  within  bounds  of  a township  in  a county  under 
township  organization,  are  liable  for  taxes  for  the  pay- 
ment of  such  bonds. 


The  authority  by  which  township  road  bonds  are 
issued  is  aerived  from  Lection  8609  and  8610,  R.  £.  Mo. 
1939.  These  sections  provide  in  part  as  follows: 

”Sec.  8609.  The  board  of  commissioners 
of  any  special  road  district  organized 
and  incorporated  under  the  laws  of  this 
state,  for  and  on  behalf  of  such  district, 
and  the  county  courts  of  the  several 
counties,  on  .>ehalf  of  any  township  in 
their  respective  counties,  are  hereby 
authorized  to  issue  road  bonds  to  an 
amount,  including  existing  Indebtedness, 
not  exceeding  five  per  centum  of  the 
assessed  valuation  of  such  special  road 
district  or  township,  as  the  case  may 
be,  * * *•  # v *i.n 

HSec.  8610.  u a x h and  whenever  twenty 
legal  voters  of  any  township  shall  file 
with  the  clerk  of  the  county  court  wherein 
the  township  is  located  a petition  in 
writing  asking  that  bonds  for  road  pur- 
poses be  issued  for  and  on  behalf  of  such 
township,  it  shall  be  the  duty  of  the  court 
to  order  an  election  to  be  held  in  such 
township  upon  the  question  of  Issuing 
bonds.  « ^ If  it  shall 

appear  that  two- thirds  of  the  voters  vot- 
ing at  such  election  on  said  question 
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shall  have  voted  in  favor  of  the  issuance 
of  said  bonus,  the  board  of  commissioners 
of  the  special  roud  district,  or  the  county 
court,  as  the  case  may  be,  shall  order 
and  direct  the  execution  of  the  bonds 
for  and  on  behalf  of  such  special  road 
district  or  township,  and  shall  provide 
for  the  levy  and  collection  of  a direct  , 
annual  tax  upon  all  the  taxable  property 
in  said  district  or  township  sufficient  to 
provide  for  the  payment  of  the  principal 
and  interest  of  the  bonds  so  authorized 
as  they  respectively  become  due.  * * * * 

At  the  time  the  county  court  is  required 
to  determine  and  levy  the  rate  of  taxa- 
tion for  state,  county,  school  and  other 
taxes,  to  determine,  order  and  levy  such 
a rate  of  taxation  upon  the  taxable 
property  in  any  township  in  such  county 
as  may  have  outstanding  bonds  Issued 
under  this  section  as  will  be  sufficient 
to  pay  interest  and  principal  falling  due 
during  the  next  succeeding  year.  It  shall 
be  the  duty  of  the  clerk  of  the  court  to 
extend  upon  the  tax  books  of  the  county 
such  rate  of  taxation  upon  and  against 
all  of  the  taxable  property  in  such  town- 
ship, and  when  so  extended  the  same 
shall  be  collected  by  the  collector  of  the 
revenue  at  the  time,  in  the  .anner,  and 
by  the  moans  that  state,  county,  school 
and  other  taxes  are  collected.  o * * * 

By  the  provisions  of  these  sections  a system  is 
set  up  whereby  the  county  co\rt,  for  the  use  and  benefit 
of  a township,  may  issue  bonds  for  road  purposes.  It 
will  be  noted  that  only  the  taxable  property  in  such 
township  is  liable  for  the  payment  of  these  taxes.  In 
the  case  of  Sherlock  v.  Duck  Creek  Township,  92  S.  Y». 

675,  676,  the  Supreme  Court,  in  discussing  the  relation- 
ship of  the  county  court  to  such  bond  issue  transactions, 
the  court  said: 

"It  is  at parent  that  the  bonds  thus 
issued  were  issued  for  and  on  behalf  of  the 
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township,  at  its  behest,  and  for  Its 
benefit.  They  are  to  all  Intents  and 
purposes  township  bonus,  township 
obligations,  and  the  county  court,  in 
issuing  them,  was  merely  the  agency 
used  to  effectuate  the  objects  of  the 
law  ana  the  purpose  of  -the  township 
in  borrowing  the  money.  * « * » * 

So,  it  will  be  seen  from  tills  opinion  that  the  bonds 
issued  by  the  county  court  for  the  township,  under  the 
authority  of  said  Sections  8609  and  8610,  were  obligations 
of  the  townships . 

From  your  request,  it  appears  that  some  of  the 
residents  of  the  special  road  districts  which  are  within 
the  township  that  issued  the  bonds  do  not  think  that  they 
are  iiable  for  these  taxes,  because  none  of  the  proceeds 
from  the  sale  of  the  bonds  are  spent  on  the  roads  within 
the  special  road  districts,  wherein  they  reside.  Under 
Section  6613,  R.  S.  Missouri  1939,  if  a special  road 
district  is  within  a township  and  has  outstanding  bonds 
at  the  time  the  township  incurs  the  bond  obligation,  then 
the  county  court  would  not  be  authorized  to  issue  such 
bonds.  Section  8613  reads  in  part  as  follows: 

"The  four  next  preceding  sections,  to 
wit:  sections  6609,  8610,  8611  and 
6612,  shall  not  apply  to  any  township, 
the  whole  or  any  part  of  which  is  in- 
cluded in  a special  road  district  that 
has  issued  bonds,  the  whole  or  any  part 
of  which  are  outstanding  and  unpaid; 

**#<»**" 

The  fact  that  none  of  the  proceeds  from  the  sale 
of  the  bonds  were  spent  in  the  special  road  district 
would  not  be  determinative  of  this  question.  You  will 
find  many  instances  in  which  road  bonds  are  issued  and 
the  proceeds  therefrom  are  not  spent  in  every  district 
obligated  to  pay  the  same.  The  place  wiiare  public  funds 
of  a political  sub-division  are  to  be  spent  is  generally 
within  the  discretion  of  the  administrative  board  of 
such  sub-division. 
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Under  Section  JQ41,  as  amended  in  Laws  of 
Missouri,  1941,  page  528,  the  special  road  districts 
in  townships  in  counties  under  township  organization, 
are  entitled  to  the  taxes  which  are  imposed  on  all  the 
property  in  such  district,  by  virtue  of  the  road  and 
bridge  levy,  as  authorized  b:  Section  8526,  R.  S.  Ho. 
1939.  However,  referring  to  ..ection  8621,  it  will  be 
seen  that  the  lawmakers  have  not  permitted  the  special 
road  ana  bridge  taxes  on  such  properties  to  be  paid 
to  the  commie  si oners  of  the  special  road  districts. 

S(.e  call  your  attention  to  lection  8527,  R.  S.  Missouri 
1939,  which  provides  that  the  special  road  and  bridge 
taxes  in  counties  not  under  township  organization, 
shall  be  paid  to  the  special  roaa  district  which  con- 
tains the  properties  upon  wnich  the  tax  is  imposed. 

We  refer  to  these  two  sections  in  sup,  ort  of  our  view 
that  it  is  entirely  up  to  the  lawmakers  to  determine 
where,  and  by  whom,  tax  funds  may  oe  spent. 

C NCLUSIOM 


From  the  foregoing,  it  is  the  opinion  of  this 
department  that  taxes  for  the  purpose  of  paying  road  and 
bridge  bonds  of  a township  in  counties  unaer  township 
organization  may  be  levied  and  collected  on  all  proper- 
ties in  such  township,  including  special  road  districts 
therein,  providing  such  special  road  district  did  not, 
at  the  time  of  the  Issuance  of  said  township  bonds,  have 
any  outstanding  bond  obligations. 

Respectfully  submitted. 


TYRE  Y«.  3URTCN 

Assistant  Attorney  General 


APPROVED  s 


VANE  C.  THURLO 

(Acting)  Attorney  General 
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CORPORATIONS: 

FOREIGN  INSURANCE  - Upon  statutory  conformance,  a foreign 

insurance  company  becomes  an  inhabitant 
of  the  state  of  Missouri  and  may  invoke 
the  use  of  Sec,  8488  R.  S.  Mo.,  '39. 

January  22,  1942 


Mon*  Charles  . Greenwood 
Prosecuting  Attorney 
Livingston  county 
Chilli oo the , issourl 


Dear  Sir: 


ixi  receipt  of 


request  for  an  opinion 


as  oi  January  20,  1942,  whldh  request  reads  as  follows: 


"A  foreign  Insurance  company,  licensed 
to  dc  business  * n this  state,  took  some 
land  by  foreclosure  of  a mortgage.  This 
land  Is  land  locked  ana  has  no  outlet  or 
or  way  to  a public  road.  It  has  filed  a 
petition  with  the  County  Court  asking  for 
a way  of  necessity  under  section  Q4B8 
Revised  Statutes,  1939.  This  Section 
provides  that  any  'inhabitant » of  the 
state  who  is  the  owner  of  land,  may  pre- 
sent his  petition  setting  forth  that  he 
has  no  outlet  to  the  public  road  and  ask 
for  the  establishment  of  a private  road 
from  his  premises  to  connect  with  the  pub- 
lic road. 

"I  would  like  to  have  an  opinion  as  to 
whether  or  not  this  insurance  co  pany  is 
an  'inhabitant'  within  the  meaning  of  this 
section. " 


««e  note  from  reading  the  above  request  that  the  foreign 
insurance  company  to  which  you  refer,  has  fully  complied 
with  the  laws  of  Missouri  and  has  received  its  license  to 
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do  business  In  this  State.  We  presume  that  the  company 
is  the  purchaser  of  a tract  of  land  which  it  procured  from 
the  force  of  subdivision  4,  of  fection  6029  R.  S.  Mo., 
1939,  which  subdivision  provides: 


"No  insurance  company  formed  under  the 
laws  of  this  state  shall  be  permitted 
to  purchase,  hold  or  convey  real  estate, 
excepting  for  the  purpose  and  in  the 
manner  herein  set  fortn,  to-wit:  * * 
fourth,  such  as  shall  have  been  pur- 
chased at  sales  upon  the  Judgments, 
decrees  or  mortgages  obtained  or  made 
for  such  debts.  :>  " 


Upon  becoming  the  record  title  owner  to  the  tract  of  land 
in  question,  and  finding  that  it  did  not  have  a way  of 
ingress  and  egress  to  said  tract  of  land  it  endeavored 
to  invoke  the  use  of  section  8466  R.  S.  Missouri,  1939, 
which  provides  as  follows: 


"If  any  inhabitant  of  this  state  shall 
present  a petition  to  the  county  court 
of  the  proper  county,  setting  forth  that 
he  or  she  is  the  owner  of  a tract  or  lot 
of  land  in  such  county,  or  in  an  adjoin- 
ing county,  and  that  no  public  road  passes 
through  or  alongside  said  tract  or  lot  of 
land,  and  asking  for  the  establishment  of 
a private  road  from  his  or  her  premises, 
to  connect  at  some  convenient  point  with 
some  public  road  of  the  county,  or  with 
any  road  of  the  state  highway  system  with- 
in the  county,  in  which  the  proceedings 
are  had,  and  shall  describe  the  place 
where  saia  road  is  desired,  and  the  width 
desired,  not  exceeding  forty  feet,  the 
court  shall  appoint  three  disinterested 
commissioners  to  view  the  premises  and  to 
mark  out  the  road,  and  to  assess  the  damages 
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to  the  owner  or  owners  of  the  land 
through  which  It  will  pass.  Any 
number  of  persons  may  join  in  such 
petition:  Provided,  however,  that 
the  proceedings  shall  always  be  had 
in  the  county  in  which  the  premises 
are  situated  over  which  said  proposed 
road  is  to  pass." 


We  have  taken  occasion  to  trace  the  history  of  Section 
8488,  supra,  and  find  that  in  1845  there  existed  a statute 
which  provided,  in  substance,  that  if  a person  owned  land 
totally  surrounded  by  other  lands  without  any  way  of 
ingress  or  egress,  that  he,  or  she,  could  petition  the 
county  court  and  a method  of  procedure  was  set  up  similar 
to  that  provided  for  in  ection  8488,  supra.  In  the 
year  1846  the  legislature  enacted  a new  section  which  also 
was  in  substance  similar  to  the  present  Section  8488,  supra. 
It  will  be  particularly  noted  tuat  in  the  section  that 
was  enacted  in  1846,  as  well  as  the  present  section,  the 
legislature  used  the  word  "inhabitant".  Therefore,  we  take 
up  the  question  of  v/hether  or  not  a foreign  insurance  com- 
pany which  has  conformed  to  the  laws  of  the  state  of 
Missouri  does  through  the  compliance  with  the  statutes 
immediately  become  an  inhabitant  of  the  state  of  Missouri. 

31  C.  J.  p.  1194,  defines  the  word  "inhabitant"  as  follows: 


"A.  In  General.  The  term  ’inhabitant' 
is  derived  from  the  Latin  word  'habito' 
or  'habitare. ' No  exact  definition  can 
be  given  of  the  word  'inhabitant'  as 
applicable  to  all  cases.  It  has  many 
meanings,  being  a word  of  great  varia- 
tion of  meaning.  Its  construction  has 
generally  been  governed  by  the  con- 
nection in  which  it  is  used;  for,  by 
Itself,  it  has  no  definite  meaning. 

it  * «•  H 
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In  the  case  of  The  Bank  of  tne  United  Stales  v. 
Leveaux  et  al.,  3 U.  3.,(L.  Ed.,  5-9  Cranch)  61,  1.  c.  87, 
the  court  had  this  to  say: 


"The  statute  of  Henry  VIII.  concern- 
ing bridges  ana  highways,  enacts, 
that  bridges  and  highways  shall  be  made 
ana  repaired  by  the  ’inhabitants  of 
the  city,  shire,  or  riding,'  and  that 
the  justices  shall  have  power  to  tax 
every  'inhabitant  of  such  city,'  &c., 
and  that  the  collectors  may  'distrain 
every  such  Inhabitant  as  shall  be  taxed 
and  refuse  payment  thereof,  in  Ills  lands, 
goods  and  chattels.' 

"Under  this  statute  those  have  been 
construed  inhabitants  who  hold  lands  with- 
in the  city  where  the  *bridge  to  be  re- 
paired lies,  although  they  reside  elsewhere. 

"Lord  Coke  says,  'every  corporation  and  bouy 
politic  residing  in  any  county,  riding, 
city,  or  town  corporate,  or  having  lands 
or  tenements  in  any  shire,  quae  proprlls 
manibus  et  sumptlbus  possldent  et  nabent, 
are  said  to  be  inhabitants  there,  sitUn 
the  purview  of  this  statute. ' * * " 


In  the  case  of  the  Home  Insurance  Company  v.  The 
City  Council  v.  Augusta,  50  Ge.-  530,  1.  c.  541,  followed 
the  reasoning  of  the  Bank  of  the  United  htates  case,  supra. 

Again,  in  the  case  of  Shainwald  v.-  Lavids  et  al., 

69  P.  704,  1.  c.  706,  the  court  had  this  to  say: 


"The  real  proposition  was  that  the 
corporation,  by  complying  with  a state 
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statute  requiring  the  appointment 
of  an  agent  within  tne  state  upon 
whom  process  might  be  served,  thereby 
submitted  itself  to  the  Jurisdiction 
of  the  courts  held  within  that  state. 

In  this  respect,  the  corporation  be- 
came as  much  an  ’inhabitant'  of  the 
state  as  it  did  a person  'found' 
within  the  state,  because  it  had 
agreed  to  be  sued  there.  By  the 
appointment  of  an  agent  in  this  state 
under  the  provisions  of  section  616 
of  the  Political  Code,  the  uome  in- 
surance Company  has  distinctly  agreed 
with  the  people  of  this  state  that 
summons  and  other  process  may  be 
served  upon  it  In  all  actions  or  legal 
proceedings  against  the  company,  and 
that  all  process  so  served  gives  Juris- 
diction over  the  person  of  such  company. 
For  all  purposes  of  legal  proceedings, 
the  company  is,  therefore,  an  'in- 
habitant' of  this  state.  * * *-  " 


Again,  we  wish  to  call  attention  to  the  case  of  Southern 
Illinois  & M.  Bridge  Co.,  v.  Stone,  73  S.  . 4Cf3»  1.  c. 
457,  459,  461,  where  the  court  said: 


"w  w it  is  unquestionably  true 
that  when  a private  corporation,  whether 
foreign  or  domestic,  asserts  the  right  to 
exercise  the  power  of  eminent  domain,  it 
must  show  that  the  right  has  been  given 
it  in  express  terms  or  by  necessary  impli- 
cation. * k-  * it  * 

"The  language  of  secti  n 1024,  Rev.  St. 
1899,  is  explicit  that  it  'shall  be  sub- 
jected to  all  the  liabilities  and  re- 
strictions and  duties  which  are  or  may  be 
imposed  upon  corporations  of  like  charac- 
ter, organized  under  the  geneial  laws  of 
this  state,  ' and  'shall  have  no  other  or 
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greater  powers’;  i.  e.,  it  shall 
have  those  of  corporations  of  like 
character  in  this  state.  * * * ' 

•a-  *-  it  "The  manifest  and  only  purpose 
was  to  produce  uniformity  in  the 
powers,  liabilities,  duties,  and 
restrictions  of  foreign  and  domestic 
corporations  of  like  character,  and 
bring  them  all  under  the  influence 
of  the  same  law."  From  this  it  would 
seem  that  a foreign  corporation  doing 
business  in  this  state  possesses  the 
same  but  no  greater  powers  than  a 
corporation  organized  under  our  statute. 
* a « e * it  * 1 1 it 


"So  in  tliis  case  the  plaintiff  pro- 
duced a charter  to  build  a bridge 
over  tne  Mississippi  river,  one  end 
of  which  was  to  be  in  this  state. 

Here  is  the  general  authority  to 
build  a bridge.  It  is  at  once 
obvious  that  under  tliis  Illinois 
charter,  as  such,  no  power  was  con- 
ferred to  either  purchase  or  condemn 
or  hold  real  estate  in  this  state, 
unless  our  laws  should  permit  it  to 
do  so;  but,  naving  the  right  to  con- 
struct the  bridge  so  far  as  Illinois 
could  give  it,  it  must  depend  upon  our 
laws  to  acquire  its  abutment,  approaches, 
and  roadways  in  this  state,  and  we  have 
given  it  exactly  the  same  power  to  ac- 
quire the  necessary  land  for  that  pur- 
pose which  our  bridge  companies  have. 

* * * * *.  It  follows  that  In  our 

opinion  the  plaintiff  was  entitled  to 
condemn  the  lands  described  in  its 
petition  for  its  approaches  and  neces- 
sary roadway,  ana  that  the  circuit 
court  erred  in  dismissing  its  petition. 


n 
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Prom  the  reading  of  the  latter  case  It  will  be  ob- 
served that  a foreign  Insurance  corporation  whicn  has 
complied  with  the  laws  of  the  state  of  Missouri,  and 
procured  a license  to  do  business  in  this  state  stands 
on  an  equal  footing  with  domestic  corporations  of  the 
same  kind,  and  as  we  have  shown  such  foreign  corporation 
is  also  to  be  considered  as  an  “inhabit ant"  of  the  state 
of  Missouri,  upon  procuring  tiie  license  to  do  business. 

See  State  ex  rel  Hennings  v.  illiams,  131  S.  V,'.  (2d)  561, 
1.  c.  564. 


CONCLUSION 


' e are  of  the  opinion  that  upon  compliance  with 
the  Missouri  Statutes  a foreign  insurance  corporation 
becomes  an  inhabitant  of  the  state  of  Missouri,  and  may 
invoke  the  use  of  Section  8488  R.  S.  Missouri,  1939. 


Respectfully  submitted 


B.  RICHARhS  CREECH 
Assistant  Attorney  General 


APPROVED: 


VANE  C.  THURLO 

(Acting)  Attorney  General 


BRC  :RW 
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COUNTY  SURVEYOR: 


Should  budget  his  compensation  ana  ex- 
penses as  ex-officio  county  highway 
engineer  under  Class  4 - to  be  paid 
out  of  the  general  revenue. ' 


February  5,  18*2 


Hon.  Joseph  L.  Jutting 
Prosecuting  attorney 
Clark  County 
hahoka,  Missouri 


hear  : ir  : 


We  are  in  receipt  of  your  request  for  an  opinion, 
which  r^uds  as  follows: 


"1  have  been  advised  that  years  ago 
Clark  county  voted  under  section 
8668  H«  S.  yio  1839  (County  highway 
engineer)  to  suspend  tue  provisions 
of  the  law  relating  to  the  appoint- 
ment and  duties  of  a county  highway, 
engineer.  This  county  has  a popu- 
lation of  about  12000, 

"This  being  true  by  the  next  section 
(8669)  1 find  that  the  County  sur- 
veyor shall  be  ex-officio  county 
highway  engineer  and  perform  the 
duties  to  be  done  ana  perforraea  by 
the  county  highway  engineer;  ' and 
for  his  services  as  ex-officio  county 
highway  engineer  he  shall  receive  such 
compensation  as  may  be  allowed  by  the 
County  Court,  of  not  less  than  three 
dollars  nor  more  than  five  dollars  for 
each  day  he  may  be  actually  employed 
or  engaged  as  such  county  highway 
engineer.  The  County  court  may  em- 
power the  county  highway  engineer, 
or  the  county  surveyor  when  acting 
as  county  highway  engineer,  to  em- 
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ploy  such  assistants  as  may  be  deemed 
necessary  to  carry  out  the  court’s 
orders  and  at  such  compensation  as 
.may  be  Fixed  by  the  Court ' . 

”1  construe  the  above  section  to  mean 
that  the  coujnty  surveyor  is  ex-officio 
county  highway  engineer  if  Clark  County 
has  voted  to)  suspend  the  operation  of 
the  county  highway  engineer  law  as  set 
forth  in  said  section  3668  and  the 
County  Court  cannot  prohibit  him  from 
acting  as  such  and  he  shall  perform  the 
duties  as  county  highway  engineer  'or 
as  may  be  ordered  by  the  county  court; 

' and  s4&H  get  not  less  than  three 

nor  more  than  five  dollars  per  day  at 
the  discretion  of  t*e  3aid  Court.  Also 
the  Court  may  appoint  assistants. 

"question:  Should  the  county  surveyor 
as  said  county  highway  engineer  make 
a budget  as  other  county  officials 
and  should  he  and  any  assistants  be 
paid  out  of  class  four  (the  salary 
fund)  or  should  they  be  paid  out  of 
the  road  fund? 

"Also  can  the  collector  or  the 
assessor  call  on  the  county  surveyor 
to  ao  work  in  straightening  out  land 
surveys  or  descriptions  a lio.  the  sur- 
veyor get  his  pay  from  the  County  (he 
gets  no  salary  in  this  county)?" 


In  your  first  question  you  inquire  if  the  county 
surveyor  ana  his  assistants  receive  their  salary  out  of 
the  general  fund  or  the  road  fund,  ana  should  they  pre- 
sent a budget  to  the  county,  the  same  as  other  county 
officials. 
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He  are  presuming  that  the  payment  to  which  you  re- 
fer is  the  payment  of  a county  surveyor,  as  ex-officio 
engineer,  ihe  county  surveyor  himself  only  receives 
fees  and  Is  not  on  e salary,  but,  after  the  suspension 
of  the  office  oi  county  highway  engineer,  the  county 
surveyor  becomes  the  ex-officio  county  highway  engineer 
and  is  entitled  to  a certain  amount  per  oay  while  actually 
employed,  he  is  entitled  to  this  compensation  under  lec- 
tion 8669  i.  S,  Missouri,  1959,  which  partially  reaas  as 
f ollow8 : 


" * * In  all  counties  wnerein 

the  services  of  a county  highway 
engineer  are  dispensed  with,  as 
provided  by  section  8668  of  this 
article,  the  county  surveyor  shall 
be  ex  officio  county  highway  engineer, 
anu,  as  such,  shall  perform  such  ser- 
vices pertaining  to  the  working,  im- 
provement, repairing  ana  maintenance 
of  trie  roaas  ana  highways,  anu  the 
building  of  bridges  and  culverts  as 
provided  by  this  article  to  be  done 
ana  performed  by  the  county  highway 
engineer,  or  as  may  be  ordered  by 
the  county  court;  and  for  his  ser- 
vices as  ex  officio  county  Highway 
engineer  he  shall  receive  such  compen- 
sation as  may  be  allowed  by  the  county 
court,  of  not  less  than  three  dollars 
nor  more  than  five  aollars  for  each  day 
he  may  be  actually  employed  or  engaged 
as  such  county  highway  engineer.  The 
county  court  may  empower  the  county 
highway  engineer,  or  the  county  sur- 
veyor when  acting  as  county  highway 
engineer,  to  employ  such  assistants 
as  may  De  deemed  necessary  to  carry 
out  the  court's  orders  and  at  such 
compensation  as  may  be  fixed  by  the 
court,  not  to  exceed  the  sum  of  four 
dollars  per  uay  for  deputy  county  high- 
way engineer  nor  more  than  tnree  dollars 
per  day  for  each  other  assistant  for 
each  aay  they  may  be  actually  employed." 
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The  county  surveyor  acting  as  ex-officio  county  high- 
way engineer  is  a county  officer,  and  his  compensation 
must  be  buagetea  under  blase  4,  as  set  out  in  the  Session 
Laws  of  1941,  pa  e 650,-  which  reads  as  follows*  (l.c.651) 


"The  county  court  shall  next  set  aside 
the  amount  required  to  pay  the  salaries 
of  all  county  officers  wnere  the  same  is 
by  law  made  payable  out  of  the  ordinary 
revenue  of  the  county,  together  with 
the  estimated  amount  necessary  for  the 
conduct  of  the  offices  of  such  officers, 
including  stanps,  stationery,  blanks 
and  other  office  supplies  as  are  autho- 
rized by  law.  Only  supplies  for  cur- 
rent office  use  and  of  an  expendable 
nature  shall  be  included  in  this  class. 
Furniture,  office  match  in  es  and  equip- 
ment of  whatever  kind  shall  be  listed 
tinder  class  six.” 


It  will  be  noted,  in  reading  Section  8669,  supra, 
that  it  is  specifically  stated: 


« * and  for  his  services  as  ex 

officio  county  highway  engineer  he 
shall  receive  such  compensation  as 
may  be  allowed  by  the  county  court, 
of  not  less  than  three  dollars  nor 
more  than  five  dollars  for  each  day 
he  may  be  actually  employed  or  en- 
gaged as  such  county  highway  engineer. 
, " 


This  portion  of  the  section  also  empowers  the  county  sur- 
veyor, when  acting  a3  county  highway  engineer,  to  employ 
necessary  assistants  who  shall  receive  compensation  fixed 
by  the  court  not  to  exceed  the  sum  of  four  dollars  a day 
for  the  deputy  county  highway  engineei  nor  more  than 
three  dollars  per  aay,  for  each  other  assistant,  for 
each  day  they  may  be  actually  employed. 
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The  compensation  for  the  surveyor  acting  as  county 
highway  engineer,  ana  his  assistants,  is  specifically 
set  out  but  aoes  not  state  out  of  which  fund  the  salary 
must  be  paid. 

In  the  case  of  State  v.  McLlroy,  274  5.  V..  755,  l.c. 
754,  the  Supreme  ^ourt,  in  passing  upon  a similar  situation 
said: 


" * * The  law,  after  creating  the 

office  and  prescribing  the  duties, 
fixes  a salary  of  vl£5  per  month  for 
the  performance  of  those  duties.  The 
law  does  not  say  from  what  fund  this 
salary  shall  be  paid.  e realize  that 
in  the  creation  or  an  office,  the  law- 
makers might  designate  a fund  out  of 
which  the  salary  shall  be  paid,  and 
this  fund  may  be  other  than  the  salary 
fund  of  the  county,  but  such  was  not 
done  In  this  case.  In  such  situation 
it  will  be  presumed  that  the  Legislature 
intended  the  salary  to  be  paid  as  other 
official  salaries  are  paid,  i.  e.,  out 
of  the  salary  fund  of  tne  county.  We 
think  thiB  to  be  clear  and  without  doubt. 
It  is  urged  however  that  a parole  board 
for  t.  Louis  was  enacted  at  the  same 
time,  and  that  such  law.  In  terms,  desig- 
nated the  salary  fund.  e ao  not  think 
that  this  fact  changes  the  presumptive 
intent  of  the  Legislature  in  the  act 
before  us,  discussed  above. “ 


It  is  therefore  the  conclusion  of  this  department 
that  since  the  county  surveyor,  acting  as  county  highway 
engineer,  receives  compensation  in  the  nature  of  a salary, 
it  is  necessary  that  he  have  this  compensation  presented 
in  the  budget  to  the  county  court. 

It  Is  further  the  opinion  of  this  i-epartraent  that 
this  compensation  should  be  placed  In  Class  4,  the  same 
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as  salaries  for  other  county  officers. 

We  are  also  of  the  opinion  that  the  salary  can  only 
be  paid  out  of  the  general  revenue,  anu  not  out  of  the 
road  fund. 

Your  next  question  inquires:  Who  can  order  the  county 
surveyor  to  perform  work?  You  specifically  ask:  " * * 

can  the  collector  or  the  assessor  call  on  the  County 
surveyor  to  uo  work  in  straightening  out  lanu  surveys 
or  descriptions  arm  the  surveyor  g6t  his  pay  from  the 
County  * * * ?" 

We  are  assuming  that  the  work  performed,  about 
which  you  inquire  in  your  second  question.  Is  that  of 
county  surveyor,  ana  not  that  of  ex-oificio  county  high- 
way engineer. 

The  county  surveyor  of  dark  county  is  oi:ly  on  a 
fee  basis,  for  tne  reason  that  tne  population  of  tlark 
County,  accoruing  to  the  1940  census,  is  only  10166. 

Section  13*25  R.  S.  Missouri,  193'*,  sets  out  the  spe- 
cific fees  which  are  allowed  the  county  surveyor.  The 
duties  of  tne  county  surveyor  to  make  surveys  are  set  out 
in  Sections  13198,  13199,  13202,  13203  and  13204,  R.  3. 
Missouri,  1939.  After  a careful  search  of  Chapter  90, 

K.  5.  Missouri,  1939,  which  refers  to  the  duties  of  the 
county  surveyor,  we  find  no  autnority  granted  the  county 
collector  or  the  county  assessor  to  demand  the  county 
surveyor  to  do  any  work  in  reference  to  their  official 
office.  However,  under  section  15198,  supra,  the  county 
court,  which  is  a court  of  recorc,  may  demand  a survey 
of  certain  land  to  which  the  title  is  in  dispute  before 
such  court.  This  may  happen  in  case  of  a dispute  ove,‘ 
real  estate  taxes  which  may  bo  before  tne  court  on  ac- 
count of  the  error,  or  mistake,  of  the  assessor  or 
collector.  If  he  is  ordered  by  the  proper  authorities 
of  the  county  to  make  such  survey  he  is  entitled  to  his 
fees,  as  set  out  under  Section  13425,  supra,  which  must 
be  paid  by  the  county. 
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It  is  therefore,  the  conclusion  of  tills  Department 
that  the  county  collector  and  county  assessor  cannot 
demand  the  county  surveyor  to  ao  work  in  straightening 
out  land  surveys  or  descriptions,  but,  if  he  is  ordered 
by  the  county  court  to  make  such  a survey  he  is  authorized 
to  collect  from  the  county  the  fees  allowed  him  under  Sec- 
tion 13425  R.  S.  Missouri,  1939. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  ttorney  General 


AP  ROVED: 


(A Attorney  General 
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QTOR  I’-  8: 
OP-Rh.rORSi 
LICENSING: 


(2)  Nonresident  who  merely  operates  rotor  vehicle 
and  who  possesses  driver's  license  in  home 
state  does^not  have  to  secure  driver's  license 
“•**  1 * 19™  to  operate  in  Missouri. 


(1>  Nonresident  operator  must  secure  registered 
operator's  license  when  operating  car  be- 
longing to  some  other  person  in  the  course 
of  or  incidental  to  his  employment,  hut  does 
not'have  to  secure  driver's  license. 


Hon.  Charles  S.  Greenwood 
Prosecuting  Attorney 
Chllllcothe,  Missouri 

Lear  Mr.  Greenwood: 

?<e  are  in  receipt  of  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
based  on  the  following  statement  of  facte: 

"One  of  the  insurance  companies  has 
their  mortgage  loan  department  here 
and  they  have  a number  of  field  men 
who  drive  company  cars.  Should 
these  operators  or  drivers  register 
under  No.  3373,  Revised  Statutes, 

1929;  and  if  so,  do  they  have  to  ob- 
tain also  a driver's  license  under 
No.  3443,  et  eeq,  Revised  Statutes 
1929." 

Section  8367,  R.  S.  ^o.  1939,  defines  "registered 
op  rater"  as  follows: 


"*  * * An  operator,  other  than  a 

chauffeur,  who  regularly  operates  a 
motor  vehicle  of  another  person  in 
the  course  of,  or  as  an  incident  to 
hie  employment,  but  whose  principal 
occupation  is  not  the  operating  of  such 
motor  vehicle.  **  *•  * * * * " 

It  will  be  noted  from  the  reading  of  Article  1, 
Chapter  45,  R.  i.  Mo.  1939,  that  thee  does  not  appear 
any  section  or  portion  of  a rection  which  allows  a non- 
resident to  operate  a motor  vehicle  in  the  State  of 
Missouri,  where  such  person  comes  within  the  definition 
of  a registered  operator  on  a registered  operator's 
license  procured  in  another  state.  V.e  are  mindf  1 of 
Section  8373,  R.  E.  Mo.  1939,  which  has  to  do  with  reci- 
procity, bul.  it  is  our  view  that  this  section  only  har  to 
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charges  that  may  be  placed  by  the  State  of  Missouri 
against  the  motor  vehicle  and  does  n t extend  to  the 
person*  Therefore,  It  Is  Incumbent  upon  every  person 
desiring  to  operate  a rotor  vehicle  in  the  Itate  of 
Missouri,  to  procure  a registered  operator's  license 
which  is  provided  for  in  Section  3373,  R.  E.  ho.  1939. 

Now  turning  to  the  question  of  whether  or  not 
such  person  shall  first  procure  a driver's  license,  as 
is  provided  for  under  Article  3,  R.  S.  *o.  1939,  Sub- 
division B of  Section  3444,  R.  S . Mo.  1">39,  provides: 

"(b)  Any  person  holding  a valid 
chauffeur's  licence  or  registered 
operator's  license,  as  provided  in 
Sections  3372  and  3373,  need  not 
procure  an  operator's  license." 

The  *ords  "operator's  license"  in  the  above  subdivis'on 
are  synonymous  with  driver's  license. 

Ve  concilude,  therefore,  that  a nonresident  who 
comes  within  the  definition  of  registered  operator,  as  fiven 
in  Section  3367,  supra,  mutt  in  all  inrtances  procure  a 
registered  operator's  license,  if  he  is  to  operate  on  raid 
license  in  the  State  of  Missouri,  without  further  procuring 
an  operator's  or  driver's  license.  On  the  other  hand,  a 
nonresident  of  the  State  of  Missouri,  operating  a motor 
vehicle  within  the  state,  who  does  not  come  within  the 
definition  set  forth  in  Section  3367,  supra,  and  who 
porsesses  an  operator's  or  driver's  licence  which  is  in 
force  in  the  state  of  his  residence,  may  operate  a motor 
vehicle  in  the  State  of  Missouri,  without  first  procuring 
an  operator's  or  driver's  license,  for  Subdivision  (2)  of 
Section  3445,  R.  S.  Mo.  1939,  provides  as  follows: 

"2.  A nonresident  who  is  at  least 
sixteen  (16)  years  of  age  and  who  has 
in  his  immediate  possession  a valid 
operator's  license  issued  to  him  in 
his  home  State  or  country  may  operate 
a motor  vehicle  in  this  State  only  as 
an  operator." 

The  term  "operator"  is  defined  in  Section  3367,  supra, 
as  follows: 

"Any  person  who  operates  or  drives  a 
motor  vehicle." 
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fie  are  of  the  opinion,  therefore,  that  if  a 
person  regularly  operates  a motor  vehicle  belonging  to 
another  person  in  the  course  of,  or  as  an  incident 
to,  his  employment,  but  whose  principal  occupation  is 
not  the  operating  of  such  motor  vehicle,  such  person 
must  first  procure  a registered  operator's  license  in 
the  State  of  Kifsouri,  whether  he  be  a resident  or  e 
nonresident.  Having  procured  such  registered  operator's 
license,  he  is  privileged  to  operate  without  procuring 
an  operator's  or  driver's  license.  Secondly,  a non- 
resident who  is  merely  an  operator  of  a motor  vehicle 
may  operate  his  car  without  first  procuring  an  operator's 
or  driver's  license,  if  he  possesses  an  operator's  or 
driver's  license  in  his  home  state  or  country,  if  such 
license  is  in  full  effect. 


Respectfully  submitted. 


b.  RICHARDS  CFbt.Ci 

Assistant  Attorney  General 


APP-OVuDs 


R-  Y McKITTRICK 

Attorney  General 
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-01  Z 0T:  Interpretation  of  Sec.  >'0l2c,  of  . 

Olia p ter  51,  Article  9,  Missouri 
Statutes  iinnotsted,  pa  e 6515 


August  12,  1942 
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ba  j • ^yle  T*  raham 
State  itaff,  Hq  'oNQ 
Office  of  the  Adjutant  General 
Jefferson  Oity,  issouri 

tear  Major  Graham* 

This  is  to  acknowledge  receipt  of  your  letter  of 
recent  (Sate  wherein  you  request  an  opinion  from  this  de- 
partment based  on  the  following  statement  of  facts* 

"In  the  adjudication  of  a claim  for 
Missouri  Soldiers'  bonus  of  one  Florine 
Dawson,  widow  of  Floyd  N.  Dawson, 
decoared,  World  V.ar  veteran,  a certain 
technicality  has  developed  and  this 
office  wishes  an  opinion  before  proceed- 
ing further  with  the  claim. 

"A  res  me  of  the  case,  an  outlined  in 
the  application,  is  as  follows: 

"Floyd  li.  Dawson,  Army  Serial  Humber  5- 
319,792,  was  inducted  into  Federal  Ser- 
vice on  November  5,  1918,  and  served 
honorably  therein  until  his  discharge, 

April  18,  1919.  At  the  time  of  his  en- 
trance into  service,  he  was  married  to 
one  Adeline  II.  Dawson.  To  this  union 
was  bom  one  (only)  child,  Velda  eawson, 
still  living,  ciate  f birth  unknown. 

During  the  year  1930,  Mr.  Eawson' e wife, 
the  above  mentioned  -Adeline  II.  Dawson, 
died,  and  subsoquent  thereto,  said  Floyd 
N,  Dawson  married  one  Florine  DcChesney, 
above  referred  to  as  Florine  Dawson.  On 
September  7,  1941,  said  Floyd  N.  ^awson 
died,  without  having  made  claim  for  his 
Missouri  Soldiers'  Bonus. 

"Under  the  Missouri  Soldiers'  Bonus  Act, 
which  states  in  part  'in  case  of  the 
death  of  any  person  who  would,  if  1 vlng, 
be  entitled  to  the  bonus  under  this  act, 
the  same  shall  be  paid  to  the  following 
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persons,  in  the  order  named,  and  none 
other;  first,  surviving  wife  or  husband; 
second,  surviving  child,  and  If  there 
be  more  than  one  child  surviving,  then 
equally  among  such  children;  third, 
surviving  mother;  fourth,  surviving 
father, ' 

"It  is  not  clear  to  this  office  which 
is  the  legal  claimant,  the  daughter  from 
the  first  marriage,  Velda  Lawson,  or  the 
present  widow,  Florine  Dawson," 

In  reviewing  the  Revised  Statutes  of  Missouri,  1929, 
we  find  that  Section  9012c  of  Chapter  51,  Article  9, 

Missouri  Statutes  Annotated,  page  6313,  was  not  carried 
over  into  the  Revisions  of  1939.  However,  said  section  was 
not  repealed  and  is,  therefore,  in  full  force  and  effect. 

In  the  case  of  £tate  ex  rel  Asotsky  v,  Hicks,  472  S.  W.  (2d) 
1,  c,  473,  the  court  said* 

"The  above  sections  are  Secs.  101,  102 
and  103  of  Chapter  51,  General  Laws  of 
Mo.  1377,  supplement  to  the  agner 
statutes  of  1372.  They  do  not  appear 
in  the  revisions  of  1379  and  succeeding 
revisions.  Even  so,  the  omission  from 
the  revisions  does  not  operate  to  re- 
peal said  sections.  Meri weather  v. 

Overly,  223  Mo.  213,  129  S.  B.  1,  Bird 
v.  Sellers,  122  Mo.  23,  23  S.  ft.  668." 

Section  9012c-,  Mo.  Stat.  Ann.  Chap.  51,  Art.  9,  p. 
6313,  provides  as  follows: 

. "In  case  of  the  death  of  any  person  who 

would.  If  living,  be  entitled  to  the  bonus 
under  this  act,  the  same  shall  be  'aid  to 
the  following  persons,  in  the  order  named, 
and  none  other:  First,  surviving  wife 
or  husband;  second,  surviving  child,  and 
If  there  be  more  than  one  child  surviving 
then  equally  among  such  children;  third, 
surviving  mother;  fourth,  surviving  father. 

Every  person  making  application  for  a 
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bonus,  as  hereinafter  provided, 
shall  set  forth  in  his  application 
the  names  and  addresses  of  all 
persona  who  would  be  entitled  to  receive 
the  same  in  the  event  of  the  death  of  the 
applicant,  and  if  sich  applicant  shall 
die  before  the  payment  of  such  bonus,  then 
such  application  shall  be  deemed  to  inure 
to  the  benefit  of  the  person  or  persons 
next  entitled  thereto,  and  payment  shall 
be  made  to  such  person  or  persons  upon 
proof  of  identity  satisfactory  to  the 
commission  hereinafter  provided  for.  If 
all  persons  designated  herein  as  entitled 
to  the  bonus  shall  die  before  the  payment 
thereof,  the  right  to  the  bonus  shall 
cease  and  determine*  Application  for 
bonus  made  in  behalf  of  minor  children 
shall  be  made  by  the  duly  appointed  guard- 
ian or  curator  of  such  children,  or  by  any 
person  who  stands  in  loco  parentis  to  such 
minor  children.  (Laws  1921,  2nd  Ex.  Sess. 
p . 6 , Sec . 3. ) 

It  will  be  noted  from  the  reading  of  the  first  part 
of  said  section  that  it  provides  ”In  case  of  death  of 
person  who  would,  if  living,  be  entitled  to  the  bonus 
under  this  act,  the  same  shall  be  paid  to  the  following 
persons,  in  the  order  named,  and  none  other*  First,  sur- 
viving wife  or  husband;  second,  surviving  child,  and  if 
there  be  more  than  one  child  surviving,  then  equally  among 
such  children;  third,  surviving  mother;  fourth,  surviving 
father. * * *" 

It  may  be  pointed  out  that  the  statute  under  clause 
(l)  supra,  used  the  words  'surviving  wife  or  husband”  and 
at  no  place  in  the  section  is  there  any  attempt  on  the  part 
of  the  Legislature  to  distinguish  between  the  wife  of  the 
veteran  at  the  time  the  statute  was  passed  and  a future 
wife  of  a claimant.  Under  the  section,  supra,  it  is  clearly 
the  Intent  that  the  peteran  shall  have  the  absolute  right,  to 
the  exclusion  of  all  other  named  classed  of  claimants,  to 
receive  the  benefits  of  the  Missouri  Soldier's  Bonus. 
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Y.a  note  from  the  opinion  request  that  the  veteran  did  not 
see  fit  to  claim  any  benefits  under  this  act  during  his 
lifetime,  and  now  that  he  is  deceased,  it  is  our  view  that 
clause  (1)  of  said  section  is  controlling,  for  thf  reason 
that  said  clause  provides  "first,  surviving  wife  or  hus- 
band > "•  Certainly,  the  lawful  wife  of  cl-imant, 

though  she  be  the  second  wife  of  claimant,  would  be  his  sur- 
viving wife,  and  absent  any  wording  in  said  section  which 
would  preclude  a wife  other  than  the  one  at  the  time  the 
act  was  passed,  would  in  our  opinion  prevent  any  other  in- 
terpretation, and  that  the  woman  who  survived  the  veteran 
would  be  the  lawful  claimant.  This  is ‘further  true  for 
the  reason  that  claimant  did  not  seek  to  receive  the  bene- 
fits of  this  act  during  his  lifetime. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  law- 
ful living  wife  of  a veteran  is  entitled  to  the  benefits 
under  the  soldiers'  bonus  act,  upon  the  death  of  the  veteran, 
who  has  failed  to  claim  his  benefits  under  said  act  during 
his  lifetime,  even  though  she  not  be  the  wife  of  said  claim- 
ant at  the  time  said  act  was  passed. 

Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 

. PROVED: 


RCY  McKITTRICK 
Attorney  General 
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TAXATION  AND  REVENUE:  Collector  must  advertise  and  sell 

realty  for  all  unpaid  delinquent 
taxes  due  thereon  for  all  years 
prior  and  subsequent  to  the  years 
for  which  a certificate  of  sale  was 
issued  and  which  are  not  barred  by 
the  statute  of  limitations. 

September  18,  1942 


Hon.  Cliarles  S.  Greenwood 
Prosecuting  Attorney 
Livingston  County 
Chillioothe,  Missouri 

Dear  Mr.  Greenwood: 

Your  requ  st  of  September  15,  1942,  for  an 
opinion  relating  to  the  Jones-Munger  Law  is  as  follows: 

"The  County  Treasurer  of  this  county  is 
confronted  witn  a situation  as  follows: 

"Certain  property  in  this  county  was  sold 
for  taxes  a number  of  years  ago  and  the  County 
Treasurer  permitted  the  owner  to  redeem  the 
property  upon  payment  of  a part  of  the  back 
taxes.  Lome  of  this  baoic  taxes  has  been  paid, 
but  in  other  cases  not.  The  question  is, 

•has  the  Treasurer  the  right  to  auver  ize  the 
property  for  e .le  for  uhe  taxes  that  were  de- 
1 nquen  at  tne  time  of  the  original  sale  und 
not  paid  to  date?* " 

The  County  Collector  is  the  proper  officer  to 
sell  lands  for  general  delinquent  taxes  on  real  estate. 
(Section  11108  R.  S.  Mo.  1959). 

Section  11125  Ri  S.  Mo.  1959,  is  in  part  as 

follows : 

"All  lands  and  lots  on  which  taxes  \re 
delinquon  L and  unp.  id  sh  11  be  subject  to 
sale  to  discharge  the  lien  for  sa'l'd  d'e'lTn- 
quent  and  'un.m  Id  taxes  as  provided  for  in 
this  act  on  the  first  Mond  y of  November 
of  eacn  ye.  r.  ¥ w w w " ( Unuerscorixig  ours ) . 
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Therefore,  it  becomes  the  du^y  of  the  Collector  to  submit 
for  sale  each  November  all  tuxes  due  and  delinquent  at 
such  time. 


section  11165  thereof  is  in  part  as  follows: 

"No  proceedings  for  the  sale  of  1^  nd  end 
lots  f<,r  delinquent  taxes  under  the  provisions 
of  chapter  74,  Revised  Statutes  of  Missouri, 

1959,  relating  to  the  collection  of  delinquent 
and  back  taxes  and  providing  for  foreclosure 
sale  and  redemption  of  land  and  lots  therefor, 
shall  be  valid  unless  initial  proceedings  there- 
for shall  be  commenced  witnin  five  (5)  years 
after  delinquency  of  such  taxes,  and  any  sale 
hold  pursu  nt  to  initial  proceedings  commenced 
within  such  period  of  five  (5)  years  shall  be 
deemed  to  hove  been  in  compliance  with  the 
provisions  of  said  law  in  so  far  as  the  time 
at  which  such  sales  are  to  be  had  is  specified 
train:  * * *n 

Under  the  above  section  no  sales  may  be  had  for 
the  enforcement  of  the  states  lien  for  such  delinquent 
taxes  unless  such  initial  proceedings  snail  be  commenced 
within  five  (d)  years  after  such  delin  uency. 

Under  Section  11127  thereof  px’oviding  for  a 
first  offering  or  sale  und  Section  11129  providing  for  a 
second  offering  or  salu,  realty  may  be  sold  only  on  con- 
dition that  the  bid  is  for  a sum  equal  to  the  delinquent 
taxe.  together  with  interest,  penalty  and  cos *s. 

Thus  when  a sale  is  made  under  such  offerings 
the  State  nd  County  receive  the  full  amount  of  taxes  due 
under  the  lien  f -r  the  particular  years  involved  i nd  the 
lion  is  thereby  foreexosed.  The  above  offerings  and 
sales  thereunder  i^re  evidenced  by  a certificate  of  pur- 
chase from  * hich  tin  right  of  redemption  exists. 
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The  third  Bale  - to  the  highest  bidder  - was 
also  subject  to  redem  tion  (Laws  1953  p.  425).  However, 
under  the  provisions  of  Section  11150  thereof  (Re-enacted 
L w8  of  19^9  p.  850,  Sec.  9955-a)  the  right  of  redemption 
wul  ithdrawu  from  such  suie.  It  was,  therefore,  to  be 
evidenced  by  thu  execution  and  delivery  of  a deed. 

By  Section  11151  thereof  it  was  provided  that 
the  County  can  protect  itself  by  bidding  in  the  property, 
on  the  tulrd  sale. 

Section  1114o  thereof  is  i part  as  follows: 

"The  owner  or  occupant  of  any  land  or  lot 
sold  for  taxes,  or  any  other  persons  having  an 
interest  therein,  muy  redeem  the  same  at  any 
time  during  tne  two  years  next  ensuing,  in  the 
following  manner:  By  pacing  to  the  county 
collector,  for  the  use  f the  purchaser,  his 
heirs  or  assigns,  the  full  sum  of  the  purchase 
money  n.  mod  in  his  certificate  of  purchase  and 
all  the  costs  f the  sale  together  with  inter- 
est at  the  rate  specified  in  such  certificate, 
not  to  exceed  ten  per  centum  annually,  v/ith  all 
subsequent  taxes  which  have  been  paid  tnereon 
by  the  purchaser,  hiB  heirs  or  assigns,  with 
interest  at  the  rate  of  eight  per  centum  per 
annum  on  such  taxes  subsequently  p.  id,  and  in 
addition  thereto  the  person  redeeming  any  land 
shell  pay  the  costs  incident  to  entry  of  recital 
of  such  redem  tion." 

The  above  statute  is  explicit  in  fixing  the 
duties  of  the  Collector  with  reference  to  redem  tion. 

In  event  the  certificate  holder  paid  subseouent 
taxes  it  became  the  duty  of  the  Collector  to  require  re- 
payment as  a prerequisite  to  redemption.  If  such  sub- 
sequent taxes  were  not  paid  by  any  person, it  beoarne  the 
duty  of  the  Collector  to  advertise  and  sell  when  they 
bee  me  delinquent. 
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Section  11152  thereof  is  as  follows: 

"Every  holder  of  a certificate  of  purohase 
shall  before  being  entitled  to  ap  ly  for  deed 
to  any  tract  or  lot  of  land  described  therein 
pay  ail  tax  e that  have  accrued  thereon  since 
the  issuance  of  said  certificate,  or  any  prior 
taxes  that  may  remain  due  and  unpaid  on  6a id 
property,  auu  the  lien  for  which  was  not  fore- 
clo>  ed  by  sale  under  which  such  holder  makes 
demand  for  deed,  and  any  purchaser  that  shall 
suffer  a subsequent  tax  to  become  delinquent 
and  a subsequent  certificate  of  purchase  to 
issue  on  th<  same  pro  arty  included  in  his  cer- 
tificate, such  first  purcin  ter  shall  forfeit 
.is  rights  of  priority  tnereunder  to  the  sub- 
sequent purchaser  shall  at  tin  time  of  ob- 
taining hi  certificate  redeem  s id  fir  *t  cer- 
tific  te  of  ourchasa  outstanding  y depositing 
with  oho  county  collector  the  amount  of  said 
first  certificate  with  interest  th  reon  to  the 
date  of  said  redemption  and  the  amount  so  paid 
in  redem  ption  shi  ll  become  a part  of  said  sub- 
sen uenf  certificate  of  purchase  nd  draw  inter- 
est at  the  rate  specified  in  s id  first  certi- 
ficate out  net  to  exceed  ten  per  cent  per  an- 
num from  the  date  of  payment,  fnid  holder 
of  a certificate  of  purcnase  permitting  s sub- 
se>  aenc  ce.tificote  to  issue  on  the  suae  prop- 
erty, shal. , on  notice  from  the  county  collec- 
tor, surrender  s lei  certificate  of  purchase  on 
payment  to  him  of  the  redemption  money  paid  by 
the  sub  equent  purchaser." 

Therefore,  the  <,uection  of  redemption  does  not 
control  the  Collector  in  collecting  taxes.  If  the  owners 
or  other  parties  in  into  eat,  including  th~  certiiicate 
holder,  fail  to  pay  general  delin  Uent  taxes  on  real  estate 
the  collector  siiouxd  sell  for  such  unpaid  delinquent  taxes 
for  years  prior  to  taose  years  includeu  in  the  cex*tificate 
as  well  as  for  subsequent  years. 
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No  priority  exists  in  favor  of  Luc  certificate 
holder  for  taxes  accruin  after  the  date  of  the  certifi- 
cate. jilso  the  same  is  true  as  to  prior  unpri  taxes 
which  are  not  inferior  to  the  taxes  for  whicn  the  sale 
was  had. 


Therefore,  the  only  general  taxes  foreclosed  by 
the  sale  are  tuose  for  whicn  tue  sale  is  had.  The  fact 
that  the  collector  emitted  from  the  advertisement  older 
genera x taxes  then  those  includeu,  a sole  under  such  ad- 
vertisement would  not  foreclose  the  lien  of  the  State  on 
such  old  or  taxes.  Such  in  effect  is  the,  holding  in  the 
case  of  State  ex  rel.  v.  Baumann  1G0  S.  . (2d)  697,  700: 

"jiiven  as  to  taxes  becoming  delin  ue.nt  after  the 
effective  date  of  the  new  law,  we  think  the  leg- 
islature contenrlnted  tnat  some  fwch  taxes  mif,ht 
be  omitted  from  a tax  ssxe  and,  if  so,  the  pur- 
chaser mu.- 1 pay  them  before  receiving  a deed. 

Surely  the  1 nguage  in  f ection  lilb2  re  uiring 
the  purchaser  to  pay  'any  prior  taxes  that  may 
remain  due  and  unpaid  on  s id  property,  and 
the  lien  for  hich  w s not  foreclosed*  by  the 
sale,  means  something.  It  me'  ns  that  some  gen- 
eral taxes,  which  had  become  due  prior  to  the 
issuance  of  the  certificate  of  sale,  might  be 
omitted  from  the  udvertisement.  We  think,  the 
Jones-Munger  Act  does  contem  >lote  that  the  col- 
lector shall  include  all  delin  uent  taxes  in 
the  sale,  but  we  c Iso  think  if  he  fails  to  do 
so  the  State's  lion  is  not  lost,  at  least  up 
to  the  time  hv  delivers  his  tax  deed.  The 
Kansas  tiupreme  Court,  under  /.  tax  law  somewhat 
similar  to  our  Jones-Munger  law,  has  held  that 
a tax  sale  for  a given  year  does  not  preoxude 
the  State  from  later  selling  for  the  delin- 
uent  taxes  of  a previous  year.  Board  of 
Cori'rs  v.  Conners,  121  Kun.  105,  245  P.  1050. " 
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CONCLUSION 


Therefore,  it  is  he  opinion  of  this  Depart- 
ment that  although  lands  are  sold  ana  redeemed  under 
the  Jones-Munger  Law  such  actions  do  not  control  the 
Collector  in  collecting  delinquent  taxes  on  real  estate 
for  those  years  not  inorudea  in  sc  id  action.  If  the 
owners  or  other  parties  in  interest,  including  the 
certificate  border,  fail  to  pay  such  delin  .ent  taxes 
the  collector  should  Si  11  - absent  ap  licetion  of  said 
statutes  of  limitation  - for  ye«rs  prior  to  those  in- 
cluded in  iie  certificate  of  s 1*  «s  well  \ for  sub- 
sequent years. 

Respectfully  submitted, 


S.  V.  K IDLING 

Assistant  Attorney-General 

AP.1  ROV'D : 


■AOY  MnKiTT'hl'ck 
Attorney-General 


VM/mc 


bSCHEAT  FUND: 


Appropriation  Pill  not  necessary  to  allow  moneys 
in  hands  of  State  Treasurer,  to  the  credit  ol 
"escheat  fund",  to  be  withdrawn  for  the  purpose 
of  investment. 


November  6,  1942 


r.  Joan  L.  Graves 
.iond  Attorney 

State  Auditor's  ./apartment 
Jefferson  City,  Missouri 


Dear  dr.  Graves: 


The  Attorney-General  wishes  to  acknowledge  your 
letter  of  October  22,  in  which  you  ask  that  a memorandum 
be  prepared  oy  this  office  on  a matter  set  out  in  your 
lettor.  This  request  has  been  rof erred  to  me  and  I deem  it 
advisable  to  copy  same,  which,  omitting  caption  and  signature, 
is  as  follows  : 

"Governor  Donnell  has  requested  the 
undersigned  to  investigate  the  law 
relative  to  the  question  of  whether  or 
not  it  is  necessary  to  have  an  appro- 
priation act  to  support  the  invest:oent 
of  monies  in  the  escheat  fund. 

"The  61st  General  assembly  enacted  a 
law  appearing  in  Laws  of  Uis souri  1941 
page  366,  authorizing  the  6 ara  of  Poind 
Commissioners  to  Invest  all  monies  paid 
into  the  State  Treasury  under  the  pro- 
visions of  Article  1 Chapter  3 hevisod 
Statutes  of  Missouri,  1939  entitled 
•Escheats'  in  registered  oonds  of  the 
United  States  Government  and  ctato  of 
. is souri  and  proviuing  for  tno  disposal 
of  the  interest  from  said  investments 
to  the  Public  School  Fund. 

"The  61st  General  Assembly  did  not  make 
an  appropriation  for  the  investment  of 
the  Escheat  Poind. 
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"Pursuant  to  the  aoovo  statute  the 
State  oard  of  Fund  Commissioners,  as 
you  recall,  hus  adopted  several  reso- 
lutions authorizing  and  directing  the 
investment  of  the  escheat  fund  into 
United  States  Defense  ^onds  Series 
«pt  and  United  States  Treasury  bonds. 

The  aggregate  of  the  investments  made 
to  date  from  the  bs cheat  .t  und  aaount 
to  the  sum  of  .f3G0,884.13,  and  the 
casu  balance  in  said  fund  as  of  this 
uate  amounts  to  the  sura  of  v»28,101.82. 

"The  purpose  of  this  letter  is  to 
obtain  your  permission  to  have  Mr. 

Bradley  of  your  office  prepare  a memo- 
randa opinion  on  the  questions  involved 
for  consideration  at  the  November  meet- 
ing of  the  State  board  of  Fund  Commi  s loners." 


My  vinders landing  of  the  question  involved  is  whether 
or  not  money  which  is  in  the  hands  of  the  gtate  Treasurer  of 
the  ; tato  of  Missouri  can  be  witlidrawn  for  the  purpose  of  pur- 
chasing Unitad  states  Bonds  without  an  appropriation  duly 
passed  by  the  Legislature  of  the  State  of  Missouri. 

Section  19,  of  Article  X,  of  the  Constitution  of  the 
State  of  Missouri,  provides  as  follows: 

"No  moneys  shall  ever  bo  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
funds  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  issued  therefor,  with- 
in two  years  after  the  pa. sage  of  such 
appropriation  act;  and  every  such  law, 
making  a new  appropriation,  or  continuing 
or  reviving  an  appropriation,  shall  dis- 
tinctly specify  the  sum  appropriated,  and 
the  object  to  Which  it  is  to  be  applied; 
and  it  shall  not  be  sufficient  to  refer 
to  any  other  law  to  fix  such  stun  or 
object.  A regular  state  :ent  and  account 
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of  the  receipts  and  expenditures  of 
all  public  money  shall  be  published 
from  time  to  time.” 

As  can  be  noted  from  this  provision  of  the  Consti- 
tution, the  following  words  are  used: 

"No  moneys  shall  ever  be  pala  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law;  * * * 

This  brings  us  to  the  definition  of  the  term  "paid 
out."  abater's  Nev.  International  Dictionary,  . econd  edition, 
defines  the  word  "paid"  as,  "given  or  handed  over  to  discharge 
an  obligation."  This  clearly  was  the  intention  of  the 
framers  of  the  Constitution  wnen  they  made  the  provision  set 
out  above.  In  our  particular  case  the  money  to  be  usod  for 
the  purcliase  of  the  government  securities,  of  course,  will  be 
wltlidrawn  from  the  State  Treasury  in  the  usual  ana  customary 
manner.  This  withdrawal,  however,  will  not  be  in  the  payment 
or  discharge  of  any  obligation  on  the  part  of  the  State,  but 
will  be  merely  a withdrawal  for  the  purpose  of  purchasing 
government  bonds. 

Under  Senate  Bill  224,  set  out  in  the  naws  of  Missouri 
for  1941,  at  page  366,  the  Board  of  Fund  Commissioners  is  em- 
powered to  Invest  all  moneys  paid  into  the  State  Treasury  under 
the  provisions  of  Article  1,  Chapter  3,  R.  S.  Mo.  1939,  that  have 
accumulated  in  the  State  Treasury  through  the  escheats  statutes. 
It  is  further  provided  that  if  the  said  bonds  are  purchased  by 
the  Fund  Corunis  si  oners  that  the  S tate  Treasurer  shall  then  be 
the  custodian  of  the  bonds  purchased  and  shall  deposit  all 
Interest  received  from  such  bonds  Into  the  escheat  fund,  which 
interest  shall  be  subject  to  investment  and  may  be  transferred 
to  the  public  school  fund  upon  the  order  of  the  Board  of  Fund 
Commiss loners . In  other  words.  It  appears  that  the  money 
shall  be  withdrawn  from  the  State  Treasury  only  for  the  purpose 
of  purchasing  bonus ; immediately  upon  wiilch  purchase  the  bonds 
are  deposited  with  the  State  Treasurer  as  custodian.  It  does 
not  appear  to  this  apartment  that  a procedure  of  this  kind 
would  do  in  violation  of  section  19,  of  Article  X,  of  the  Consti- 
tution of  Missouri,  since  this  money  is  not  paid  out  of  the 
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Treasury  of  the  State  for  any  obligation  but  13  merely  used 
for  tne  purpose  of  purchasing  United  States  Treasury  Bonds 
which  are  immediately  deposited  v;ith  the  Treasurer  of  the 

State. 


Under  such  circumstai cos  it  is  the  opinion  of  this 
Department  that  it  will  not  be  necessary  that  the  Legislature 
pass  an  appropriation  bill  for  the'  purpose  of  withdrawing 
such  moneys  from  the  escheat  fund  to  purchase  Hegictered  Bonds 
of  the  Unitod  States  Government.  The  State  does  not  relinquish 
its  property  or  funds  but  merely  invests  them. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  ' ttomey- General 


APP:;OVIDj 


Attorney -General 


JSPiEG 


NEPOTISM: 


Great  nephew  is  within  fourth  degree 


December 


Honorable  Percy  W.  Gullic 
Prosecuting  Attorney 
Oregon  County 
Alton,  Missouri 


Dear  Sir: 

Receipt  is  acknowledged  of  your  letter  of 
December  2,  1942,  requesting  an  opinion  as  follows: 

"The  Circuit  Clerk  elect  has  asked  me  to 
write  in  regard  to  his  using  his  great  ne- 
phew by  marriage,  as  his  deputy  in  the  of- 
fice . 

"The  Circuit  Clerk's  wife  is  the  boy's  great 
aunt,  and  he  wants  to  know  whether  he  would 
be  in  violation  of  Nepotism  Law,  by  using 
him  as  deputy." 

The  portion  of  our  law  generally  referred  to 
as  the  "nepotism  law"  is  Section  13  of  Article  14  of 
the  Constitution,  which  is  as  follows: 

"Any  public  officer  or  employee  of  this  State 
or  of  any  political  subdivision  thereof  who 
shall,  by  virtue  of  said  office  or  employ- 
ment, have  the  right  to  name  or  appoint  any 
person  to  render  service  to  the  State  or  to 
any  political  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service  any 
relative  within  the  fourth  degree,  either  by 
consanguinity  or  affinity,  shall  thereby  for- 
feit his  or  her  office  or  employment.  " 
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In  the  case  of  State  ex  inf.  Norman  v.  Ellis, 
325  Mo.  154,  this  section  was  held  to  be  self-enf orcing . 
In  the  case  of  State  ex  inf.  Ellis  v.  Ferguson,  333  Mo. 
1177#  is  found  the  following  definition  of  a public  of- 
ficer at  page  1181: 

"'The  first  question  in  this  connection  is:  Is 
the  mayor  of  a city  of  the  third  class  a pub- 
lic officer?  The  answer  must  be  yes.  A pub- 
lic office  is  well  defined  to  be: 

"'"The  right,  authority  and  duty,  created  and 
conferred  by  law,  by  which,  for  a given  period, 
either  fixed  by  law,  ...  an  individual  is 
invested  with  some  portion  of  the  sovereign 
functions  of  government,  to  be  exercised  by 
him,  for  the  benefit  of  the  public; and  a pub- 
lic officer  is  one  who  receives  his  authority 
from  the  law  and  discharges  some  of  the  func- 
tions of  government.*  * * * " 

The  case  of  State  ex  inf.  McKittrick  v.  Whit- 
tle, 63  S.W.(2d)  100,  contains  an  interesting  discus- 
sion of  the  reason  for  the  adoption  of  this  amendment 
to  the  Constitution.  It  is  found  on  page  101: 

"It  is  a matter  of  common  knowledge  that  at 
the  time  of  the  Constitutional  Convention  in 
1922-1923,  and  for  a long  time  prior  thereto, 
many  officials  appointed  relatives  to  posi- 
tions, and  thereby  placed  the  names  of  said 
relatives  upon  the  public  pay  rolls.  The 
power  was  abused  by  individual  officials  and 
by  members  of  official  boards,  bureaus,  com- 
missions, and  committees,  with  whom  was  lodged 
the  power  to  appoint  persons  to  official  posi- 
tions. It  also  was  abused  by  officials  with 
whom  was  lodged  the  power  to  appoint  persons 
to  official  positions,  subject  to  the  approval 
of  courts  and  other  functionaries  of  the  state 


Hon.  Percy  W.  Gullic 


-3- 


December  8,  19^2. 


and  its  political  subdivisions. 


"It  also  is  a matter  of  common  knowledge  that 
many  of  the  relatives  were  inefficient,  and 
some  of  them  rendered  no  service  to  the  pub- 
lic. * * * *" 


The  definition  of  "consanguinity"  is  found  in 
volume  12  C.J.  page  510,  and  is  as  follows: 


"Consanguinity  or  kindred  is  the  connection  or 
relation  of  persons  descended  from  the  same  stock 
or  common  ancestor,  vinculum  personarum  ab  eodem 
stipite  descendentiem,  as  distinguished  from  af- 
finity, or  relationship  by  marriage;  the  being 
of  the  same  family  and  stock;  the  having  the 
blood  of  some  common  ancestor;  blood  relation- 
ship; relationship  by  blood;  the  actual  relation- 
ship of  blood.  * * * *" 

and  in  volume  2 C.J.  page  378  is  the  following  definition 

of  affinity: 

"***•*  * The  term  has  been  variously  defined 
as  the  connection  existing  in  consequence  of 
marriage  between  each  of  the  married  persons 
and  the  kindred  of  the  other;  the  connection 
formed  by  marriage,  which  places  the  husband  in 
the  same  degree  of  nominal  propinquity  to  the 
relations  of  the  wife  as  that  in  which  she  her- 
self stands  toward  them,  and  gives  to  the  wife 
the  same  reciprocal  connection  with  the  rela- 
tions of  the  husband.  ****■■*" 


Applying  this  definition  of  affinity,  it  will 
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be  noted  that  the  Clerk  of  the  Circuit  Court  would  be 
related  to  his  wife's  blood  relatives  by  affinity. 


There  have  been  several  cases  before  the  ap- 
pellate courts  in  which  the  question  of  the  enforcement 
of  Section  13  of  Article  14  of  the  Constitution,  supra, 
was  passed  upon.  None  of  these  cases  has  laid  down  a 
rule  to  be  followed  in  determining  whether  or  not  a 
person  comes  within  the  prohibited  degree  of  relation- 
ship. Two  methods  of  determining  relationship  have 
been  used:  the  canon  law  and  the  civil  law.  These 
rules  for  determining  relationship  are  set  out  in  vol. 
12  of  C.  J.  at  page  511: 


"'There  are  two  methods  of  computing  the  de- 
grees of  consanguinity:  One  by  the  canon  law, 
which  has  been  adopted  into  the  common  law  of 
descents  in  England  and  the  other  by  the  ci- 
vil law  which  is  followed  both  there  and  here 
in  determining  who  is  entitled  as  next  of  kin 
to  administer  personalty  of  a decedent.  The 
computation  by  the  canon  law  . . . is  as  fol- 
lows: "We  begin  at  the  common  ancestor,  and 

reckon  downwards;  and  in  whatever  degree  the 
two  persons,  or  the  most  remote  of  them,  is 
distant  from  the  common  ancestor,  that  is  the 
degree  in  which  they  are  said  to  be  related. 

By  the  civil  law,  the  computation  is  from  the 
intestate  up  to  the  common  ancestor  of  the  in- 
testate, and  the  person  whose  relationship  is 
sought  after,  and  then  down  to  that  person, 
reckoning  a degree  for  each  person,  both  as- 
cending and  descending.  By  this  mode  the  in- 
testate is  taken  as  the  terminus  a quo,  and 
the  propinquity  to  him  of  any  collateral  rel- 
ative is  determined  by  the  sum  of  the  degrees 
in  both  lines  to  the  common  ancestor."  The 
clearest  and  most  comprehensive  exposition  of 
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the  subject  . . . is  in  2 Coke  Lit  *p.  158 
(Thomas  Ed.,  p.  129),  as  follows:  "it  is  to 
be  noted  that  in  every  line  the  person  must 
be  reckoned  from  whom  the  computation  is  made. 
And  there  is  no  difference  between  the  canon 
and  civil  law  in  the  ascending  and  descending 
line,  but  in  the  collateral  line  there  is. 
Therefore,  if  we  will  know  in  what  degree  two 
of  kindred  do  stand  according  to  the  civil 
law,  we  must  begin  our  reckoning  from  one  by 
ascending  to  the  person  from  whom  both  are 
branched,  and  then  by  descending  to  the  other 
to  whom  we  do  count,  and  it  will  appear  in 
what  degree  they  are.  For  example,  in  bro- 
thers’ and  sisters’  sons,  take  one  of  them 
and  ascend  to  his  father,  there  is  one  degree; 
from  the  father  to  the  grandfather,  that  is 
the  second  degree:  then  descend  from  the 
grandfather  to  his  son,  that  is  the  third  de- 
gree; then  from  his  son  to  his  son,  that  is 
the  fourth.  But  the  canonists  do  ever  begin 
from  the  stock,  namely,  from  the  person  from 
whom  they  do  descend,  of  whose  distance  the 
question  is.  For  example,  if  the  question  be, 
in  what  degree  the  sons  of  two  brothers  stand 
by  the  canon  law,  we  must  begin  from  the 
grandfather  and  descend  to  one  son,  that  is 
one  degree;  then  descend  to  his  son,  that  is 
another  degree:  then  descend  from  the  grand- 
father to  his  other  son,  that  is  one  degree; 
then  descend  to  his  son,  that  is  a second  de- 
gree: so  in  what  degree  either  of  them  are 

distinct  from  the  common  stock,  in  the  same 
degree  they  are  distant  between  themselves; 
and  if  they  be  not  equally  distant,  then  we 
must  observe  another  rule.  In  what  degree 
the  most  remote  is  distant  from  the  common 
stock,  in  the  same  degree  they  are  distant 
between  themselves:  and  so  the  most  remote 
maketh  the  degree."'  McDowell  v.  Addams,  45 
Pa.  430,  432.  (2)  'In  determining  degrees 


Hon.  Percy  W.  Gullic 


-6- 


December  8,  19^2. 


of  relationship  by  consanguinity  or  affinity, 
like  in  determining  the  descent  of  property, 
we  must  proceed  from  a single,  definite  pro- 
positus. In  the  descent  of  property  the 
propositus  is  the  ancestor  or  person  from 
whom  the  descent  is  reckoned.  In  consangui- 
nity it  is  a single,  definite  person;  and  in 
affinity  it  is  a single,  definite  marriage. * 
*****" 


In  an  opinion  dated  October  31*  1933*  written 
by  the  honorable  Frank  W.  Hayes,  assistant  Attorney  Gen- 
eral, to  Miss  Marjorie  Neff,  County  Superintendent  of 
Schools,  Saline  County,  it  was  held  by  this  office  that 
the  civil  law  method  should  be  followed  in  determining  a 
relationship  for  the  purpose  of  enforcing  the  nepotism 
law.  Applying  the  rule  as  it  is  set  out  above  to  deter- 
mine whether  or  not  the  circuit  clerk  elect  is  related  to 
his  wife’s  great  nephew  within  the  fourth  degree  by  af- 
finity we  would  ascend  to  the  father  or  mother  of  the 
clerk's  wife,  the  common  ancestor,  then  descend  to  the 
brother  or  sister  of  the  clerk's  wife,  to  the  niece  or 
nephew  of  the  clerk's  wife,  then  to  the  great  nephew. 

This  clearly  places  the  great  nephew  within  the  fourth 
degree,  as  will  appear  by  the  diagram  below. 


clerk's  wife 


common  ancestor 


brother  or  sister  of 
clerk's  wife 


niece  or  nephew 


great  nephew 
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CONCLUSION 


It  follows  that  if  the  circuit  clerk  elect  of 
Oregon  County  would  appoint  as  his  deputy  the  great  ne- 
phew of  his  wife  he  would  be  violating  the  provisions  of 
Section  13  of  Article  l4  of  the  Constitution  and  would 
forfeit  his  office. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 

APPROVED : 


ROY  McKITTRICK 
Attorney-General 
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"•  iXATION: 

COLLECTING  MERCHANTS 
AND  MANUFACTURING 
TAX: 


Collector  must  bring  suit  on  merchants 
and  manufacturing  bond  before  he  cai 
obtain  credit  for  tax. 


February  10,1942 


lion.  Leo  J.  Earned 
Prosecuting  Attorney 
Pettis  County 
Ledaliu,  Missouri 


Pear  Mr.  Earned: 

Tills  is  in  reply  to  your  letter  of  recent  date 
true  re  in  you  re  picst  an  opinion  from  this  department  upon 
the  following  statemeiit  of  facta  and  questions: 

"I  am  writing  you  to  request  your  opinion  on 
lection  11322  ft.  £• . lo.,  1939 

”1  it  necessary  that  the  Collector  of  Rev- 
enue file  suit  and  ta^e  jud{?aent  against 
the  defendant  before  he  nas  exercised  duo 
ulli  .ence? 


"In  other  words,  hot.  far  does  tie  collector 
have  to  proceed  to  exercise  due  ulli- fence ? 

Section  11322  k.  S.  ;0.,  1939  is  as  follows* 

"/lie  County  Court,  at  each  regular  tern 
thereof,  shell  settle  and  adjust  the  ac- 
counts of  the  collector  for  licenses  de- 
livered to  him,  giving  him  credit  for  all 
blan  licenses  returned,  and  charging  him 
for  ;ill  licenses  not  returned,  aocording 
to  the  statement  required  to  be  filed  by 
the  person  having  license,  and  the  state- 
ment of  the  bonds  required  to  be  returned: 
Provided  howeve.-,  t at  w en  the  collector 
shows  tiiaf  he  lias  exercised  due  diligence 
to  collect  outstanding  merchants  tuxes 
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against  the  merchaa  t and  upon  his  bond 
or  bondsmen  and  that  the  sane  is  uncol- 
lectible, the  county  court,  upon  a show- 
ing of  said  facts  may  t0.1o\7  the  collector 
credit  for  the  amount  thereof.” 

Lection  11306  R.  S.  ho.  1939  requires  each  merchant 
to e xecute  a bond  for  the  payment  of  his  mere  . ant's  tax  before 
such  person  may  receive  a license  to  do  business. 

Under  section  11515  if  such  merchant  fails  to  pay  to 
the  collector  the  amount  of  his  merchant's  tax  diie,  then  such 
bond  is  dee-oed  forfeited  and  judgment  shall  be  rendered  for  the 
collector  In  double  the  amount  of  the  tax  and  costs. 

If  the  merchant  fails  to  file  a statement  of  his 
goods  as  is  required  by  See.  11309  then  the  bond  is  deeded  to  be 
forfeited  and  judgment  shall  be  rendered  for  triple  the  amount 
of  such  revenue  and  costs. 

If  such  merchant  files  a false  statement  then  under 
Section  11317,  his  bond  is  forfeited  and  judgment  shall  be 
rendered  for  four  times  the  amount  of  revenue  due. 

Section  11318  R.S.  Lo.,  1939  reads  as  follows: 

"Upon  the  forfeiture  of  any  bond  as  provided, 
it  shall  be  the  duty  of  the  collector  of  the 
proper  county  to  institute  suit  without  d e lay, 
by  some  attorney  to  be  selected  by  him,  upon 
the  bond  forfeited,  against  the  principal  and 
all  sureties,  jointly  or  severally,  as  may 
be  deemed  advisable;  and  the  court  in  which 
the  judgment  shall  be  rendered  shall,  if  judg- 
ment shall  be  for  the  plaintiff,  tax  as  costs 
in  the  case  to  be  collected  and  paid  as  other- 
costs,  a reasonable, fee  in  favor  of  the  attorney 
prosecuting  the  action*" 

This  section  r equires  the  collector  to  proceed  with- 
out delay  to  institute  suit  on  the  merchant's  bond  which  lias 
been' if crfelted  for  any  of  the  reasons  hereinabove  set  out. 

Said  section  11322  R.S.  Mo.,  1939,  authorizes  the 
county  court  to  give  the  collector  credit  for  merchant's  taxes 
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which  he  has  been  unable  to  collect,  provided  he  can  show 
that  he  has  exercised  due  diligence  in  trying  to  collect 
such  tax. 


Just  what  is  "due  diligence",  is  the  question  here. 

"Due  diligence"  in  collecting  a note  has  been  defined 
in  Words  and  Phrases,  Permanent  I.dition  Volume  13,  as  follows: 

"’Due  diligence,’  within  the  principle  that 
the  blank  indorsement  of  a note  implies  that 
t ie  same  shall  be  collectible  by  due  diligence, 
imports  not  only  a demand,  but  an  attempt 
to  collect  by  legal  process." 

"’Due  diligence'  by  assignee  of  note  in  at- 
tempting to  collect  from  original  maker  does 
not  consist  in  merely  constituting  suit  against 
maker  and  prosecuting  it  to  judgment,  but 
execution  must  be  obtained  and  regularly  re- 
turned. " 

"Under  a statute  providing  that  the  assignee 
of  a note,  having  used  due  diligence,  shall 
have  an  action  against  his  immediate  indorser, 
it  is  held  that  the  phrase  "due  diligence" 
must  be  t aken  to  mean  prompt  employment  of  vhe 
means  which  the  la.!r  affords  for  the  enforce- 
ment and  collection  of  debts  due  and  payaole." 

Since  the  law  contemplates  th: t every  pe  rson  shall 
bear  his  share  of  the  tax  burden,  and  since  our  lawmakers  have 
set  up  a system  for  the  colls  ctor,  to  follow  in  collecting 
merchant’s  taxes,  and  since  it  requires  the  officer  to  proceed 
without  delay  to  obtain  a judgment  of  forfeiture  of  the  bond, 
then  it  would  seem  that  "due  diligence"  would  require  tiie  col- 
lector to  proceed  by  suit  in  accordance  writh  the  foregoing 
statutes,  before  the  county  court  would  be  authorized  to  give 
him  credit  for  a merchant's  tax,  which  he  reports  -uncollectible. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
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the  collector,  in  order  that  he  may  show  that  he  has  ex- 
ercised due  dilige.ice  to  collect  outstanding  merchant's 
taxes,  for  the  purpose  of  bein0  allowed  credit  for  such 
taxes  that  he  has  been  unable  to  c ollect,  lie  must  show  that 
he  has  filed  suit  for  the  forfeiture  of  such  merchant's 
bond,  obtained  judgment  thereon,  requested  execution  be  is- 
sued thereon  find  that  execution  has  been  returned  nulla 
bona. 


Respectfully  submitted 


TYKE  \i.  BURTON 

Assistant  Attorney  General 


APPROVED: 


uCY  hchITJKICK 
Attorney  General 


T..B:A> 


COUNTY  COURTS: 


County  court  does  not  have  authority  to  expend  money 
out  of  cuss  6 for  road  and  bridges  in  a specral  road 

district. 


i*  I 

February  lo,  1942 


Mr.  Leo  J.  Horned 
Prosecuting  attorney 
Pettis  County 
Cedulia,  Missouri 


Dear  oir: 


Tnis  will  acknowledge  reoeipt  of  your  letter  re- 
questing an  opinion  from  this  of floe,  whloh  reads  as  fol 
Iowa: 

MI  am  writing  you  requesting  an  opin- 
ion on  the  following: 

** *Wnere  a speoial  road  district  has 
insufficient  funds  to  properly  main- 
tain the  roads  in  its  district,  can 
the  County  court  set  up  a fund  in 
Class  No.  6 in  the  profit  from  gen- 
eral revenue  funds  to  be  used  under 
the  supervision  of  the  Court  in  said 
district  where  it  is  most  needed  for 
tae  maintenance  of  said  roads?* " 


We  point  out  thut  this  opinion  applies  only  to 
counties  not  under  tov/nship  organization  and  to  special 
road  districts  organized  under  Article  10,  Chapter  46,  R.  S. 
Mo.  1939. 

In  attempting  to  throw  light  on  the  above  perplex- 
ing problem,  we  have  read  more  than  a score  of  decaions  of 
our  supreme  Court.  The  only  comfort  derived  from  the  au- 
thorities is  found  in  the  quotation  of  Judge  Brown  in  the 
case  of  Road  District  v.  Ross,  270  Mo.  76,  and  of  Judge  Lamm 
in  the  case  of  Holloway  to  U3e  v.  Howell  County,  240  Mo.  601. 
Judge  Brown,  in  the  Boss  case,  at  1.  o.  80,  said: 
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"Our  road  laws  i*eminu  us  of  the  famous 
coLjueut  ox  Peter  on  the  epistles  of  his 
Beloved  Brother  Paul:  ’In  whlon  are 
30  me  things  hard  to  be  understood. * We 
have  been  compelled  to  approach  them 
frequently  during,  the  last  few  years, 
and  do  so  with  the  feeling  that  we  are 
taking  up  a bundle  of  plugs,  whittled 
to  suit  well  enough  the  local  uses  that 
suggested  them,  but  far  too  small  for 
the  apertures  into  which  we  are  called 
upon  to  fit  them." 

In  the  Howell  County  case,  Judge  Lamm  expressed  his 
views  at  1.  c.  609,  as  follows: 

"We  pause  lon^,  enough  to  remark  there 
is  a precept  that  every  man  la  pre- 
sumed to  know  the  law.  3ut  should  not 
that  precept  be  amended  so  as  to  read, 
every  man  is  presumed  to  know  the  law, 
except  the  road  law?  Certain  it  is 
that  in  some  of  its  features  it  is  a 
tanglea  skein  of  incongruities  and  am- 
biguities, if  not  absurdities,  gome  of 
its  provisions  overlap,  they  do  not  make 
a neat  joint  with  cognate  sections  and 
the  law  needs  scientific  revision.  It 
would  be  a bold  court  that  did  not  ap- 
proach the  road  laws  of  Missouri  with 
a questioning  eye  and  a modest  degree 
of  doubt." 

Since  these  famous  jurists  penned  the  above  in  1912 
and  1917,  respectively,  the  roud  laws  and  kindred  statutes 
have  been  amended  and  patched  as  regularly  as  the  General 
Assembly  has  met.  v.e  should  be  pardoned,  therefore,  from 
expressing  an  honest  doubt  as  to  our  ability  to  correctly 
determine  the  question  here  presented,  or  to  satisfy  the 
large  number  of  officials  who  seem  to  be  wrestling  with  the 
same  vexing  problem. 

In  order  to  arrive  at  a correct  solution,  it  is 
necessary  to  consider  a number  of  fundamental  principles 
of  law  which  are  well  known  but  ofttimes  forgotten  in  the 
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desire  of  public  ofl'icials  to  i'ollov.  the  dictates  or  their 
own  JudjE.eat  rather  than  the  law.  It  is  well  to  remember 
that  a county  court  is  merely  the  agent  of  the  county  with 
no  powers  except  tnose  granted  by  law.  .-.3  saia  in  the  Ouse 
of  Jensen  v.  „ilsou  Township,  145  a.  W.  (2a)  572,  1.  c.  o74: 

'A  county  court  is  only  the  agent  of 
the  county  with  no  powers  except  those 
granted  and  limited  by  law,  anti  like 
all  other  agents,  it  must  pursue  its 
authority  ana  act  within  the  scope  of 
its  powers.  * * * In  auditing  claims 
« county  court  acts  merely  as  the 
fiscal  or  administrative  agent  of  the 
co  unty . " 

It  also  should  be  borne  in  mina  that  the  construc- 
tion and  repair  of  highways  and  roaus  is  purely  a matter  of 
statutory  regulation  subject  to  constitutional  limitations 
(2*  J.,  p.  56o,  par.  oOb) , ana  that  county  courts  or  com- 

missioners of  special  road  districts,  in  constructing  or 
improving  public  roans,  act  as  agents  of  the  state  subject 
to  ana  limited  by  the  stuoe  law.  In  Lamar  v.  Jolivar 
Special  itoau  district,  301  j.  ...  890,  the  court  at  1.  c. 

89o  s~id: 


"Having  held  that  the  county  courts, 
in  looking  after  the  publio  roaue 
within  their  Jurisdiction,  are  acting 
as  political  subdivisions  of  tne  state 
and  as  agents  of  the  latter,  we  see  no 
reason  fox*  assi0uin0  the  commissioners 
of  special  roaa  districts  to  a different 
class,  while  performing  the  some  general 
service  in  behalf  of  the  state." 

It  is  also  a fundamental  principle  of  law  that  the 
power  to  tax  ana  the  power  to  provide  for  tne  disposition 
of  taxes  ar«  identical  ana  inseparable,  and  accordingly  the 
legislature  has  full  power  ana  control  over  tne  disposition 
of  revenues  ueriveu  from  taxation,  iucluain0  the  rijit  to 
name  the  agency  to  disburse  such,  revenue,  subject,  of  course, 
to  constitutional  x*estrictions.  61  d.  J.,  p.  1520,  par.  22o4. 
In  the  case  of  3illihg,s  ipucial  .oad  district  v.  wixristian 
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County,  5 J.  . . 1 2d)  078,  the  court  quoted  with  approval 
from  15  G.  J. , p.  561,  par.  280,  as  follows: 

"The  revenues  or  a county  are  not 
tiie  property  or  the  county  in  the 
sense  in  which  tne  revenue  of  a pri- 
vate person  or  corporation  is  re- 
garded. a county  being  a public 
corporation  existing  only  for  puolic 
purposes  connectea  with  tne  udminis- 
tration  of  a state  government,  its 
revenue  is  subject  to  tne  control  of 
tne  legislature,  and  when  tne  legis- 
lature directs  tiie  application  of  a 
revenue  to  a particular  purpose,  or 
its  payment  to  any  party,  a duty  is 
imposed  ana  an  obligation  created  on 
tbe  county.” 

In  tne  case  of  gtate  v.  Jurton,  182  5.  W.  746,  tbe 
court  at  1.  c.  746-749  said: 

"Tne  legislative  power  to  tax  being 
inherent,  tne  creation  of  agencies 
or  instrumentalities  for  tne  levy, 
collection,  ana  disbursement  of  suon 
taxes  follows  as  a necessary  conse- 
quence, and  nenoe  tiie  light  of  tiie 
Legislature  to  enact  a law  delegating 
in  this  case  the  disbursement  of  the 
taxes  collecteu  to  a boara  of  commis- 
sioners of  a apeoial  roaa  district  is 
not  an  improper  exercise  of  such  power.” 

i'roiu  the  above  it  would  seam  that  the  question  here 
presented  could  be  determined  by  mex*ely  turning  to  the  stat- 
utes, but,  as  pointed  out  by  Judge  L-nm  in  the  Howell  County 
case,  tnese  statutes  are  ”a  tangled  skein  of  incongruities 
and  ambiguities,  if  not  aosurdities.  Come  of  its  provisions 
overlap,  they  ao  not  make  a neat  joint  with  cognate  sections 
It  is  plain,  however,  from  a reading  of  section  8o 82  of  ^rti 
cle  10,  Chapter  46,  i.  a.  1 o.  1909,  that  the  board  of  com- 
missioners of  a special  road  district  organized  under  said 
article  nas  the  sole  and  exclusive  control  and  Jurisuiotion 
over  all  public  highways  within  its  district,  outside  the 
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corporate  limits  ol  any  city  or  village.  Said  section  reads 
as  .follows: 


"Said  board  shall  have  sole,  exclu- 
sive and  entire  oontrol  and  Juris- 
diction over  all  publio  ai  Jaw  ays 
within  its  district  outside  the  cor- 
porate limits  oi*  any  oity  or  village 
therein  to  construct,  improve  ana 
repair  such  highways,  and  shall  re- 
move all  obstructions  from  such  high- 
ways, ana  for  the  discharge  of  these 
uuties  shall  have  all  the  power,  rights 
and  authority  conferred  by  general  stat- 
utes upon  road  overseers,  and  sala 
board  shall  at  all  times  keep  the  pub- 
lic roaas  under  its  charge  in  as  good 
repair  as  the  means  at  its  oommand  will 
permit,  and  for  this  purpose  may  employ 
bonus  at  fixed  compensations,  rent, 
lease,  or  buy  teams,  implements,  tools 
and  machinery,  all  hinds  of  motor  power, 
and  all  tilings  neeoful  to  carry  on  suon 
road  work:  Provided,  that  the  board 
may  have  such  road  work  or  any  part  of 
such  v.ork  cone  by  contract,  under  such 
regulations  as  the  board  may  prescribe. " 

Section  6687  of  saic  ..rticle  reads: 

"Such  board  may  buy  all  material  which 
may  bo  used,  directly  or  Indirectly,  in 
constructing,  improving  or  repairing 
any  publio  highway  or  bridge  in  its  dis- 
trict, ana  is  authorized  to  ao  and  per- 
form all  acts  within  its  district  for 
whioh  any  authority  is  given  to  road 
overseers  unaer  the  general  road  law  of 
tnis  state." 

Section  6688  provides: 

"Said  board  may,  by  contract  or  other- 
wise, under  such  regulations  as  the  board 


Mr,  Leo  J,  Earned 


-o- 


february  lo,  1942 


shall  prescribe,  cuild,  repair  and 
iiaintain,  or  cause  to  be  built,  repaireu, 
or  maintained  ull  bridges  and  culverts 
needed  within  said  district:  Provided, 
however,  that  the  county  court  of  the 
county  in  whloh  saiu  special  road  dis- 
trict is  located  may,  in  its  discretion, 
out  of  the  funas  available  to  it  for 
that  purpose,  construct,  maintain,  or 
repair,  any  bridge,  or  bridges,  or  cul- 
vert or  culverts  in  such  road  district, 
or  districts,  or  it  may,  in  its  discre- 
tion, appropriate  out  of  the  funds  avail- 
able for  that  purpose  money  to  aid  and 
assist  the  commissioners  of  said  special 
road  district,  or  districts,  which  shall 
be  expenuea  by  the  commissioners  of  said 
special  road  district,  or  districts,  as 
above  provideu." 

From  tne  above  statutes  it  is  certain  that  the  board 
of  commissioners  of  a special  road  district  has  the  exclu- 
sive control  and  jurisdiction  over  all  public  highways  within 
its  district,  and  has  tne  authority  to  employ  hand3,  rent  or 
buy  the  necessary  implements,  machinery  and  material  to  con- 
struct or  repaii*  all  roads  or  bridges  in  its  district,  and 
also  nas  the  specific  authority,  by  contract  or  otherwise, 
to  build,  repair  and  maintain  all  bridges  needed  within  the 
district.  The  only  authority  given  a county  court  is  a dis- 
cretionary one  to  construct,  maintain  or  repair  bridges  or 
culverts  in  such  roau  disti*icts  out  of  money  available  for 
that  purpose,  or  it  may  appropriate  out  of  funds  available 
for  that  purpose  money  to  aid  and  assist  the  commiss loners 
to  build  or  repair  suoh  bridges  or  culverts. 

Under  the  provisions  of  Section  8526,  R.  8.  Mo.  19o9 , 
the  oounty  courts  are  required  to  levy  upon  all  property  made 
taxable  by  law  a tax  of  not  more  than  200  on  the  one  hundred 
dollars  valuation  as  a road  tax,  which  tax  is  placed  to  the 
credit  of  the  county  road  and  bridge  fund. 

Under  the  provisions  of  Section  8527,  a.  s.  Mo.  19o9, 
the  county  courts  may  levy  a special  tax  not  exceeding  250 
on  the  one  hundred  dollars  valuation  to  be  used  for  road  and 
bridge  purposes  and  for  no  other  purpose  whatever.  This  sec- 
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tion  specifically  provio.es  that  that  part  of  said  tax  which 
is  collected  upon  any  property  lying  within  any  road  dis- 
trict shall  be  paid  into  the  county  treasury  and  placed  to 
the  credit  of  the  special  road  oistrict  or  other  roau  dis- 
trict from  which  it  arose,  and  shall  be  paid  out  to  the 
respective  road  districts  upon  warrants  of  the  county  court 
in  favor  of  the  commissioners,  treasurer  or  overseer  of  the 
district,  as  the  case  may  be. 

Under  the  provisions  of  Section  8515,  ii.  5.  Mo. 

1959,  taxes  derived  from  the  levy  authorized  by  deotion 
8526,  supra,  are  appropriated  to  the  use  of  the  county  court 
to  be  used  at  the  discretion  of  said  court  for  the  construc- 
tion and  maintenance  of  roads  and  bridges  lodateu  within  tne 
confines  of  the  county  highway  system  a3  well  as  all  other 
roads  ana  briuges  in  such  county.  But  under  the  provisions 
of  Section  8691,  K . S.  Ido.  1959,  special  road  districts  are 
entitled  to  all  money  collected  as  county  taxes  fox*  road  or 
briage  purposes,  by  virtue  of  any  law,  upon  property  within 
such  special  roau  district.  Said  section  x*eads  as  follows: 

"In  all  counties  in  this  state  where 
a special  road  aistrict,  or  districts, 
has  or  have  been  ox'ganized,  ox*  where 
a special  x*oad  aistriot,  or  distx-lcts, 
may  be  organizeu  under  this  article, 
and  wnere  money  shall  be  collected  as 
county  taxes  for  road  purposes,  ox*  for 
road  and  bi’iage  purposes,  by  vix*tue  of 
any  existing  law  or  laws,  ox*  subsequent 
lav/  or  laws  that  may  be  enacted,  upon 
px*o party  within  such  special  district, 
or  districts,  or  where  money  shall  be 
collected  for  pool  or  billiard  table 
licenses,  upon  business  within  such 
special  road  district,  or  uistricts, 
the  county  court  shall,  as  such  taxes 
or  licenses  are  paid  and  collected,  ap- 
portion and  set  aside  to  the  credit  of 
such  special  road  district,  or  districts, 
from  which  said  taxes  were  collected, 
all  such  taxes  so  arising  from  and  col- 
lected and  paid  upon  any  property  lying 
and  being  within  such  special  distriot, 
or  distx*icts,  and  also  one-half  of  the 


Mr.  Leo  J.  Harried 


-d- 


jfebi*uary  lo,  1942 


amount  collected  for  pool  and  bil- 
liard table  licenses,  so  collected 
from  3uch  business  carried  on  or  con- 
ducted \dthin  the  limits  of  suoh 
speoial  road  district;  and  the  county 
court  shall,  upon  written  application 
by  said  commissioners  of  suoh  special 
road  district,  or  districts,  uraw  war- 
rants upon  the  county  treasurer,  pay- 
able to  the  commissioners  of  such  spe- 
cial road  district,  or  districts,  or 
the  treasury  thereof,  for  all  that 
part  or  poition  of  said  taxes  so  col- 
lected upon  property  lying  ana  being 
within  suoh  speoial  road  uistrict,  or 
districts,  and  also  for  one-half  the 
amount  so  collected  for  pool  and  bil- 
liard table  licenses,  so  collected  from 
such  business  carried  on  or  conducted 
within  the  limits  of  suoh  speoial  road 
district,  or  districts." 

There  can  no  longer  be  any  doubt  tnat  a special 
roan  district  is  entitled,  upon  timely  demand,  to  all  taxes 
collected  for  road  anc  bridge  purposes  upon  property  within 
its  district,  under  tne  provisions  of  Sections  8526  and  o527, 
supra.  State  v.  arry  Jounty,  258  j.  ,V.  710;  3lllings  spe- 
cial iioaa  Dl3triot  v.  Christian  County,  5 o.  V.'.  (2d)  578. 

Trom  the  above,  we  think  it  plain,  anu  navo  no 
hesitation  in  holding,  that  the  oonx truction,  improvement 
and  repair  of  all  roads  in  speoial  road  districts  is  unuer 
the  exclusive  control  and  jurisdiction  of  the  commissioners 
of  such  speoial  road  district,  and  the  funds  for  carrying 
out  such  duties  ure  provided  by  the  above  statutes.  We 
think  it  is  equally  clear  that  the  county  courts  have  no 
authority  to  construct,  repair  or  improve  roads  in  speoial 
road  districts  or  to  expend  any  money  for  that  purpose. 
However,  the  county  courts  do  have  the  discretionary  au- 
thority to  construct,  maintain  or  repair  bridges  or  cul- 
verts in  a speoial  road  district,  or  to  appropriate  money 
to  aid  and  assist  the  commissioners  of  suoh  a district  in 
building  or  maintaining  bridges  or  culverts  out  of  money 
available  for  that  purpose. 
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The  question  necessarily  arises  as  to  wnat  funds 
a county  court  lias  available  for  such  purposes,  pointed 

out  above,  a conglomeration  of  statutes  bas  been  passed  to 
govern  the  construction,  maintenance  and  repair  of  our 
road  ana  bridge  systems  in  trie  various  counties,  and  unaer 
tne  provisions  of  Section  6526,  supra,  the  county  oourts 
have  the  mandatory  auty  of  levying  a roau  ana  bridge  tax 
of  not  to  exceed  20#  on  the  one  hundreu  dollars  valuation, 
and  under  the  provisions  of  Section  8527,  supra,  may  levy 
an  audit ional  tax  not  to  exceed  25#  on  the  one  hundred 
dollars  valuation  to  be  usea  for  road  and  bridge  purposes 
exclusively. 

Having  provided  a complete  scheme  for  the  construc- 
tion, maintenance  and  repuir  of  our  roaas  and  bridges,  and 
having  provided  special  taxes  for  the  purpose  of  carrying 
out  such  scheme,  the  question  arises  as  to  whether  or  not 
any  other  taxes  can  be  used  for  the  purpose  of  maintaining 
our  road  and  bridge  system.  15  0.  J. , p.  581,  par.  285, 
provides: 


"The  revenues  of  a county  are  not 
the  property  of  the  county  in  the 
sense  in  which  the  revenue  of  a private 
person  or  corporation  is  regarded.  A 
county  being  a public  corporation  ex- 
isting only  for  public  purposes  con- 
nected with  the  administration  of  a 
state  government,  its  revenue  is  subject 
to  the  control  of  the  legislature,  and 
when  the  legislature  directs  the  appli- 
cation of  a revenue  to  a parti cular 
purpose,  or  its  payment  to  any  party, 
a duty  is  imposed  and  an  obligation 
created  on  the  county.  Jo  too,  where 
tue  legislature  expressly  desl'^nates  a 
particular  mode  of  r al sing  funds  for  a 
certain  purpose,  all  other  modes  are 
r.  ..o  P 


A review  of  our  statutes  leads  to  the  conclusion,  we 
think,  that  since  special  taxes  are  provided  for  road  and 
bridge  purposes,  other  taxes,  including  the  ordinary  or  gen- 
eral revenue  of  the  county,  cannot  be  usea  for  such  purposes. 
Section  11219,  J.  J.  I/o.  1959,  makes  it  the  duty  of  the 
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county  treasurer  to  separate  and  uiviue  the  revenues  of 
such  county  in  his  hanas  in  compliance  with  the  law,  and 
makes  it  his  uuty  to  pay  out  tne  revenues  so  subdivided, 
on  warraats  issued  by  order  of  tne  oourt,  on  the  respec- 
tive funus  so  set  apart  and  subdivided,  unu  not  otherwise. 
5aid  section  also  requires  him  to  keep  a separate  account 
with  the  county  oourt  of  each  funu,  which  funds  shall  be 
known  anu  designated  as  provided  by  law,  and  provides 
that  no  warrant  shall  be  paid  out  of  any  fund  other  than 
that  upon  which  it  has  been  drawn  by  order  of  the  court. 

lection  lo825,  R.  L.  L.o.  19o9,  provides  as  follows 

"When  a demand  against  a county  is 
presented  to  the  county  court,  the 
usual  form  of  entry  may  be  exempli- 
fied thus: 

a 8 v.  county.  The  account 

of  A B for  tne  sum  of  dol- 

lars being  presented  and  in- 
quirea  into,  it  is  founa  by  the 
court  tnnt  tne  sum  of  dol- 

lars is  due  him  from  tne  county, 
payable  out  of  (express  the 
particular  fund,  as  the  case  may 
require),  and  for  which  the  olerx 
is  ordered  to  issue  a warrant. 

When  the  court  shall  ascertain  any  sum 
of  money  to  be  due  from  the  county, 
they  shall  order  their  clerk  to  issue 
a v. arrant  therefor  in  the  following 
form: 

Treasurer  of  tne  oounty  of , 

pay  to  dollars  out  of  any 

money  in  the  treasury  appropri- 
ated for  (express  the  particular 
funu,  as  tne  oase  may  require). 

Given  at  the  courthouse,  this  

day  of  , 19  . By  order  of 

the  county  court. 

attest:  C D,  clerk.  A B,  president." 
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From  the  above,  it  will  be  seen  that  the  order  of 
the  court  requires  the  cleric  to  issue  a warrant  out  of  the 
particular  fund  from  which  the  cleim  is  due. 

3eotion  9874,  xi.  3.  Mo.  1929,  requiring  the  oounty 
court  to  appropriate,  apportion  anu  subuivide  the  revenue 
into  certain  funds  has  been  repealed,  but  deotions  11219 
and  10825,  supra,  are  still  in  foroe  ana  effect  and  should 
be  read  and  construed  with  the  Budget  Act. 

It  is,  therefore,  our  opinion  that  the  only  money 
available  to  the  county  court  for  the  construction,  main- 
tenance or  repair  of  brioges  in  special  road  districts  is 
that  levied  for  road  and  bridge  purposes,  and  that  the 
ordinary  or  general  revenue  of  the  oounty  cannot  be  used 
for  such  purposes.  'Vs  realize  that  the  special  tax  levied 
unaer  the  provisions  of  Seotion  3527  must  be  returned  to 
the  special  or  other  road  district  from  which  it  is  ool- 
lecteu,  and  that  the  oounty  is  only  entitled  to  such  money 
levied  upon  property  not  situated  in  any  road  district, 
special  or  otherwise.  We  further  realize  that  the  money 
levied  under  the  provisions  of  Section  3526  must  be  re- 
turned to  the  special  road  districts  from  which  it  is  col- 
lected, and  the  balance,  if  any,  is  all  that  the  oounty 
court  has  for  road  and  bridge  purposes  under  this  section. 

In  the  case  of  State  v.  3arry  County,  258  3.  W.  710, 
the  county  claimed  the  funds  levied  and  collectea  under  the 
provisions  of  what  is  now  Section  8526,  anu  advanced  as  one 
of  the  reasons  why  it  should  be  entitled  to  the  fund  that 
tne  legislature  had  imposed  upon  the  counties  certain  dutie 
with  respect  to  the  upkeep  and  maintenance  of  roads  and 
bridges  in  special  road  districts,  and  that  the  moneys 
levied  unaer  Sections  8526  and  8527  were  practically  the 
only  sources  of  revenue  for  road  and  bridge  purposes,  and 
that  it  must  have  been  intenaed  that  the  proceeds  of  one  or 
the  other  should  be  retained  by  the  counties.  The  court, 
in  answer  to  this  argument,  at  1.  o.  711,  said: 

'•If  they  plainly  provide  that  the 
proceeds  of  both  levies,  so  far  as 
It  arises  from  property  in  special 
road  distrlats,  be  paid  to  such  ais- 
triots,  tnen  it  is  for  tne  Legislature 
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to  extricate  tie  counties  from  tie 
dilammu  in  which  it  has  plaoea  them, 
if  it  iias  done  so," 

Tie  question  of  tie  county  paying  for  tie  construc- 
tion, maintenance  or  repair  of  bridges  or  culverts  in  spe- 
cial roaa  districts,  or  assisting  tie  commissioners  of  said 
special  road  district  in  suoi  construction,  repair  or  main- 
tenance, is  furtier  complicated  by  tie  amendment  of  tie 
County  Budget  Law  by  tie  1941  General  assembly,  formerly, 
Class  o of  tie  County  Budget  Law,  Section  10911,  A.  3.  Mo. 
19o9,  read  as  follows: 

"Class  5:  Tie  county  court  shall 
next  sat  aside  and  apportion  tie 
amount  required,  if  any,  for  tie 
upkeep,  repair  or  replaoement  of 
bridges  on  other  than  state  high- 
ways (and  not  in  any  special  road 
district)  which  shall  constitute 
tie  tiira  obligation  of  tie  oounty. rt 

Tie  above  provision  required  tie  oounty  oourt  to 
apportion  tie  amount  required  for  tie  upkeep,  repair  or  re- 
placement of  bridges  on  other  than  state  highways  and  not 
in  any  special  road  district,  but  tie  Budget  ^.ot  does  not 
mention  tie  appropriation  or  apportioning  of  moneys  for 
road  purposes  or  for  bridges  in  special  road  districts. 

In  other  wox*as,  tie  road  and  bridge  fund  was  separate  and 
distinct  from  tie  rest  of  tie  oounty  revenues  and  did  not 
ooiae  within  tie  County  Buuget  Law.  This,  no  doubt,  by  rea- 
son of  tie  fact  that  tie  speoiul  and  oruinary  road  districts 
are  entitled  to  tie  moneys  levied  on  property  in  their  dis- 
tricts unaer  t.c  provisions  of  Seotion  8527,  ana  that  spe- 
cial road  districts  are  entitled  to  tie  funds  levied  on 
property  in  their  districts  under  tie  provisions  of  Seotion 
8526,  and  that  tie  balance  of  said  road  and  bridge  fund  was 
already  appropriated  under  tie  provisions  of  Section  8515, 
supra,  to  tie  county  ooui’ts  for  tie  construction  and  main- 
tenance of  roads  and  bridges  in  tie  oounty  highway  system 
and  on  all  other  x*oads  *nd  bridges  in  tie  county.  Now, 
however.  Class  5 of  tie  County  Budget  Law,  Section  10911, 
Laws  of  Missouri,  1941,  page  650,  reads  as  follows: 
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"Glass  3.  The  oounty  court  shall 
next  set  aside  and  apportion  the 
amount  required,  if  any,  for  the  up* 

Keep,  repair  or  construction  of 
bridges  and  roads  on  other  than  state 
hignways  (and  not  in  any  special  road 
district).  The  funds  set  aside  and 
apportioned  in  tnis  class  shall  be 
made  from  the  anticipated  revenue  to 
be  derived  from  the  levies  made  under 
Sections  8526  and  05*7  d.  S.  L£o.  1939. 

This  shall  constitute  the  third  obliga- 
tion of  the  county." 

The  funds  apportioned  in  Glass  3 must  now  be  made 
from  the  anticipated  revenue  to  be  derived  from  the  levies 
made  under  Sections  8526  and  8527,  supra,  and  this  money 
cannot  be  used  for  roads  and  bridges  in  any  special  road 
district.  The  only  purpose  we  can  imagine  for  this  amend- 
ment was  that  the  legislature,  realizing  tnat  special  road 
districts  were  entitled  to  all  money  colleoteu  from  levies 
on  property  within  their  districts,  desired  that  the  balance 
of  such  road  ana  bridge  funds  be  expended  upon  roads  not 
looated  in  such  a district.  The  above  provision,  however, 
does  not  require  that  all  moneys  derived  from  the  levies 
under  sections  8526  and  8527  to  which  the  oounty  is  entitled 
shall  be  budgeted  for  the  upkeep,  repair  and  construction  of 
bridges  and  roads  other  than  on  state  highways  and  not  in 
any  special  road  district.  It  merely  requires  that  appro- 
priations for  such  purpose  must  be  made  from  revenue  derived 
from  levies  made  under  tne  above  sections.  In  other  words, 
it  must  have  been  the  legislature's  intention  that  the  county 
court  should  take  care  of  roads  and  bridges  other  than  in 
special  road  districts  before  expending  any  money  out  of  the 
road  and  bridge  funds  for  briuges  in  special  districts. 

We  wish  it  understood  that  this  opinion  does  not 
apply  to  county  hlcshways  under  the  jurisdiction  of  the  oounty 
highway  commission,  nor  is  this  opinion  concerned  with  the 
transfer  or  expenditure  of  surplus  funds  after  the  ordinary 
and  general  expenses  of  the  current  year  have  been  taken 
oare  of. 
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OORGLUdlON 


In  view  or  all  the  above,  it  is  the  opinion  of 
this  department  that  the  county  court  aoes  not  have  the 
authority  to  construct,  repair  or  maintain  roans  in  spe- 
cial road  uistriots  or  to  expend  any  money  out  of  Class  6, 
or  any  other  Tuna,  Tor  such  purposes. 

It  is  our  further  opinion  that  the  county  court 
does  not  have  authority  to  expend  any  money  out  of  Class  6, 
or  out  of  the  ordinary  or  generul  revenue  or  the  county, 
for  the  construction,  repair  or  maintenance  or  bridges  or 
culverts  in  special  road  districts,  but  that  it  may  expend 
money  ror  the  construction  and  repair  of  such  bridges  out 
of  any  balance  of  the  roau  and  bridge  funds  remaining,  if 
any,  after  tne  amount  r eou ' reu  for  the  upkeep,  repair  and 
construction  of  bridges  and  roads  on  other  than  state  high- 
ways and  not  in  any  special  road  district  is  provided  for, 
as  required  by  Class  6,  dection  10911,  of  the  County  Budget 
Law. 


Respectfully  submitted 


J . h.  T.  .YLUrt 

/J3sistant  attorney  General 


APPROVAL: 


i\GY  KoaITT  .ICK 
, ttorney  Gei  eral 
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PROBATE  JUDGE: 
FEES : 


Hay  charge  10^  for  each  one  hundred  words 
or^figures  in  furnishing  copies  of  order 
pr anting  letters  or  refusing  to  grant 
letters  - and  50  <L  for  certificate  and  seal, 
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Mrs.  Jessie  B.  IIarri3on 
Acting  Probate  Judge 
Dunklin  County 
Kennett,  Missouri 


Dear  Mrs.  Harrison: 


Tills  will  acknowledge  receipt  of  your  letter  of 
February  6,  1942,  w 1 oh  is  as  follows: 


"Please  find  inclosed  two  Foe  Bills, 
one  used  in  case  of  a minor  or  an 
insane  person,  the  other  in  the 
estate  of  a deceased  person. 

"These  bills  were  recommended  to  rac 
by  one  of  y our  auditors,  J.!r.  Jarl 
Hulse  wlio  happened  to  bo  in  Kennett 
at  the  time  of  ray  appointment  to  the 
Probate  office. 

"I  havo  followod  these  consistently, 
adding  only  recording  at  the  rate  of 
about  fifty  cents  per  page.  I was  in- 
formed during  the  y ear  that  the  v3.10 
charged  for  Letters  Refusing  Adminis- 
tration should  be  increased  to  ,4.10  when 
the  applicant  desirod  a copy  for  their 
own  use.  Is  that  correct?  If  so,  when 
Letters  of  Administration  aro  issued 
should  I charge  .,1.00  for  the  cop;, 
usually  furnished  the  Administrator." 


It  appeal’s  th  t the  two  questions  upon  which  you  desire 
our  opinion  are: 
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(1)  ’.That  fee  is  the  Probate  Judge 
entitled  to  for  furnishing  a 
certified  copy  of  the  order 
granting  Letters  of  Adminis- 
tration; 

(2)  what  fee  is  the  Probate  Jud  e 
entitled  to  for  furnishing  a 
certified  copy  of  the  order 
refusing  to  grant  Letters  of 
Administration. 


Section  13404,  R.  d.  Missouri,  1939,  fixes  the  fees 
of  the  Probate  Court  as  follov/ss 


"The  Judges  of  probate  c urts,  res- 
pectively, shall  be  allowed  foes  for 
their  services  as  follows: 

"fc  Kt  * * « « « « c a a & * s * c-  « 

"For  copying  any  order,  or  re- 
cord or  paper,  not  herein  pro- 
vided for,  for  every  hundred 
words  and  figures.  10 

it  « -u  * * v a <.■  i * * < « * a * « 

"For  every  certificate  and  seal  ....50 

< * * « * it  -k  <:  •»  « « it  c-  it-  a-  " 


Under  this  section  it  seems  clear  that*  for  furnishing  a 
certified  copy  of  either  of  the  above  orders  mentioned  in 
the  questions,  tho  probate  court  would  be  entitled  to  charge 
a foe  of  ten  cents  (10/)  for  every  one  hundred  (100)  words 
or  figures  in  the  order  copied  and  fifty  cents  (50/)  for 
the  certificate  and  seal. 

With  your  opi..ion  request  you  enclosed  certain  fee 
bills,  calling  to  our  attention  specific  enumeration  of 
fees  therein  as  follows: 
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^LG.  APPLIK.  for  Letters  05,  Oath  05, 
Ctr.  50,  Ilg.  2s  i)t^«  50,  Orel, 
as  to  Bd.  15,  Ord.  Or.  Letters 
15,  Letters  2s  Reedg.  yl.OG,  Of. 

2:  Seal  50,  Ord*  notices  15,  Doc. 

Sett.  10,  Oath  of  s-xcr.  or  Admr. 

2s  Filg*  55 5.70 

«««*«««««  « o * * * *- 

"REFUSAL  OF  ADMIHISTRATIOH;  Fig. 

Applen*  05,  Cer*  2c  Seal  50,  Dtg. 

05,  Hg.  & Detg.  50,  Ord.  Ref.  15, 
cc.  rd.  60,  Judgt.  25,  Copy  of 
Ord.  50,  Certf.  & Seal  50 5.10" 


Since  we  are  able  to  answer  your  specific  question 
without  undertaking  to  go  into  and  approve  or  disapprove 
the  vurious  charges  listed  above,  we  will  not  undertake 
to  do  so  in  this  opinion. 


CONCLUSION. 


Therefore,  it  Is  the  opinion  of  tills  Department 
that  a Probate  Judge  Is  entitled  to  charge, for  furnish- 
ing a certified  copy  of  an  order  granting  or  refusing 
to  grant  Letters  of  Administration,  the  sum  of  ten  cents 
(10/)  for  each  one  hundred  (100)  words  or  figures  in  said 
copy  and  fifty  cents  (50/)  for  the  certificate  and  seal. 


Respectfully  submitted. 


AP  ROVAD: 


JL  L.  BRADLEY 

Assistant  Attorney-  eneral 


roy  Lcinrarex — : 
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BANKS  AND  Interpretation  of  term  "actual  market  value" 
BANKING:  In  Subsection  (c).  Paragraph  4,  Section  7952, 

r,  s.  Iko.  1939,  as  amended,  by  Laws  of  Missouri, 
LOANS:  1941,  pap-e  679. 


Kerch  IB,  1942 


Honorable  L . R,  Harrison 
Commissioner 
department  of  Finance 
Jefferson  city,  .issouri 


Lear  Sir: 


This  department  is  in  receipt  of  your  letter  of 
recent  date  wherein  you  request  our  opinion  based  upon 
a question  submitted  to  you  by  the  president  of  a state 
bank  in  Kansas  City,  issouri.  For  the  reason  that  the 
letter  of  request  and  the  accompanying  documents  are 
very  long,  wo  are  not  setting  forth  same  in  full,  and, 
in  writing  this  opinion,  we  are  assuming  t at  the  facts 
are  true.  The  question,  as  wo  understand  it,  is,  \.hat 
is  the  interpretation  of  the  term  "actual  market  value 
of  the  property  held  in  store"  as  used  in  Lection  7952, 
R.  . o.  1939,  as  amended  by  Laws  of  issouri,  1941, 
psge  679,  which  section  has  to  do  witF  the  restrictions 
on  loans,  purchss*  of  securities  and  total  liabilities 
to  be.iks  of  any  one  person. 


The  bank  In  question  has  loaned  to  a company  in 
Kens;  s City  a sum  of  money  In  excess  of  fifteen  per 
centum,  as  provided  by  Paragraph  1,  Lection  7952,  herein- 
after set  out,  and  said  loan  has  been  criticized  by  the 
federal  examiners.  The  bank  contends  that  the  loan  comes 
within  the  provisions  of  Subsection  (c).  Paragraph  4,  of 
Section  7952}  that  Is,  the  loan  is  secured  "upon  paper 
based  upon  the  collateral  security  of  warehouse  receipts 
covering  agricultural  products  or  the  manufactured  or 
processed  derivatives  of  products  in  public  elevators  or 
public  warehouses."  The  loan  Ib  made  on  canned  vegetables, 
soups  and  other  grocery  items  of  standard  make  and  pecking. 

The  only  criticism  made  of  this  loon,  as  set  forth 
in  the  various  documents  accompanying  your  request,  is 
that  the  commodities.  In  the  opinion  of  the  federal 
examiners,  did  not  have  "actual  market  value"  In  Kansas 
City,  i Issouri,  for  the  reason  that  the  collateral  held 
Is  not  traded  in  an  open  and  competitive  market  at 
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esteollahod  value  and  that  there  Is  no  public  market 
sheet  of  any  kind  quoting  the  *iarkst  of  this  class  of 
goods  daily.  .a  under  sc;  nd  that  the  loan  of  t 58,137.20, 
made  to  the  company  by  the  bank  qualifies  in  every 
respect  except  for  the  aoove  assigned  reasons. 

Section  , . . -o.  1939,  as  amended  by  dawa 

of  issouri,  1941,  at  page  679,  provides  in  part  as 
follows : 


"A.  bank  subject  to  the  provisions  of  this 
article : 

"1.  hall  not  directly  or  indirectly  lend 
to  any  individual,  partnership,  corporation, 
or  body  politic,  either  by  means  of  letters 
of  credit,  by  acceptance  of  drafts  or  by 
discount  or  purchase  of  notes,  bills  of 
exchange  or  other  obli  ations  of  such  Individ 
ual,  p.: rtnershlp,  corporation  or  body  politic 
an  amount  or  amounts  in  the  aggregate  which 
will  exceed  fifteen  (15)  per  centum  of  the 
capital  stock  actually  paid  in  and  surplus 
fund  of  such  bank  if  located  in  a city  hav- 
ing a population  of  one  hundred  thousand  or 
over  * * * : 


Subsection  (a)  provides  that  the  restrictions  in 
tils  subdivision  shall  not  apply  to  United  States  bonds, 
state  bonds  and  other  securities  which  sre  not  relevant 
to  this  opinion. 

Your  question  pertains  more  particularly  to  Paragraph 
4,  Subsection  (c)  of  Section  7952,  supra,  which  provides  in 
part  as  follows: 


"(c)  'The  total  liabilities  to  such  bank 
of  any  individual,  partner-ship  or  corpora- 
tion may  equal  but  not  exceed  thirty-five 
(35)  per  centum  of  the  capital  3tock  actual- 
ly paid  in  and  surplus  fund  of  such  bank: 
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Provided  that  all  oi  such  total  liabilities 
in  excess  of  the  legal  loan  limit  of  such 
bank  as  defined  in  subsection  (b)  of  this 
subdivision  is  upon  paper  based  upon  the 
collet  ral  security  of  warehouse  receipts 
covering  agricultural  proaucts  or  the  manu- 
factured or  processed  derivatives  of  agri- 
cultural products  in  public  elevators  and 
public  warehouses  subject  to  state  super- 
vision and  regulation  in  this  state  or  in 
any  other  state  of  the  United  States,  under 
the  following  conditions:  First,  that  the 
actual  Tturket  value  of  the  prop . rti,  held 
store  end  covered  by  such  receipt  shall 
at  all  times  exceed  by  at  least  fifteen 
(15)  per  centum  the  amount  loaned  upon  the 
sa  e;  ana  second,  that  the  property  covered 
by  such  receipts  shall  be  insured  to  the 
full  market  value  th  -roof  against  loss  by 
fire  and  lightning,  the  insurance  policies 
to  be  issued  by  corporations  or  individuals 
licensed  tc  do  business  by  the  state  in 
ivhlch  the  property  is  located,  and  when  such 
Insurance  has  been  used  to  the  limit  that  it 
can  be  secured,  then  in  corporations  or  with 
individuals  licensed  to  ao  an  Insurance 
business  by  the  3tate  or  country  of  their 
incorporation  or  residence;  and  sll  policies 
covering  property  on  wnich  the  loan  is  mace 
shall  have  indorsed  thereon,  loss,  if  any, 
payable  to  the  holder  of  sucn  warehouse 
receipts;  and  provided  further,  t at  in 
arriving  at  the  amount  thet  may  be  loaned 
by  any  brnk  tc  any  individual,  partnership 
or  coi’poratlon  on  such  elevator  or  ware- 
houses (warehouse)  receipts  there  shall  be 
deducted  from  said  3c  per  centum  of  its 
capital  and  surplus  fund  the  total  of  all 
other  liabilities  of  such  individual,  part- 
nership or  corporation  to  such  bank." 


’ e are  Inclined  to  toko  th  view  th  t the  coirjnoclitie 
do  hi  ve  an  "actual  market  value"  in  Kansas  City,  and  we 
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cannot  agree  with  the  construction  given  this  str. tute 
by  the  federal  examiners.  V.e  have  some  knowledge  of  the 
markets  in  Kansas  City  and  the  extensive  dealings  In 
the  above  commodities  in  that  market.  If  these  commodities 
do  not  have  a market  value  in  Kansas  City,  we  dc  not  know  - 
where  else  one  could  go  in  the  State  of  Missouri  to  find 
such  a market,  and,  in  effect,  it  would  he  holding  that 
these  commodities  do  not  come  within  the  terms  of  Sub- 
section (c)  of  Paragraph  4 because  they  have  no  actual 
market  value  for  the  reason  that  there  is  no  competitive 
market  which  establishes  values  daily  and  no  published 
quotations  of  those  articles  in  the  state.  It  would  seem 
that  in  a gre?.  t trading  center  like  Kansas  City  these 
articles  would  have  an  actual  market  value,  and  we  so 
find.  If  the  Legislature  had  Intended  to  give  the  term 
"nctuel  market  value"  such  a restricted  meaning,  it  would 
have  done  so.  V.e  must  interpret  3ome  as  it  is  written. 

Y,het  does  the  term  "actual  market  value"  mean,  as 
used  in  this  statute?  ' e have  assembled  a few  of  the 
definitions  of  the  words  "market  value"  as  used  In  the 
various  texts.  In  Cyclopedic  Law  Lictionary,  3rd  Edition, 
the  following  definition  is  given: 


"The  price  establisiied  by  public  sales, 
or  sales  in  the  way  of  ordinary  business, 
99  Mass.  345j  v hat  the  property  will  sell 
for  as  between  one  who  wants  to  purchase 
and  one  who  wants  to  sell.  151  V.is.  224." 


In  ’ ords  and  hrases.  Permanent  edition,  Vcluma  26, 
we  find  the  following  definition: 


"'market  value'  is  frequently  stated  to 
be  such  a price  as  dealers  in  goods  are 
willing  to  receive  and  the  purchasers 
are  made  to  pay  when  the  goodG  sure  bought 
and  sold  in  the  ordinary  course  of  trade. 
Albrecht  £-  Lon  v.  Landy,  L.  C.  Minn.,  27 
F.  Supp.  65,  72." 
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In  Bouvier's  Law  .L/ictionary  , Baldwin's  udition  1934, 
this  definition  is  given: 


"A  price  established  by  public  sales, 
or  salee  in  the  wey  of  ordinary  business, 
as  of  merchandise.  99  Wass.  348;  69 

h . Y.  448. " 


In  Black's  Law  Dictionary,  Second  ditlon,  "market 
value"  is  defined  as  follows: 


"The  market  value  of  an  article  or  piece 
of  property  is  the  price  which  It  might 
be  expected  to  bring  if  offered  for  sale 
In  a fair  market;  not  the  price  which 
might  be  obtained  on  a sale  at  public 
auction  or  a sale  forced  by  the  necessi- 
ties of  the  owner,  but  such  a price  as 
would  be  fixed  by  negotiation  end  mutual 
agreement,  after  ample  time  to  find  a 
purchaser,  as  between  a vendor  who  is 
willing  (but  not  compelled)  to  sail  and 
a purchaser  who  desires  to  buy  but  is 
not  compelled  to  take  the  particular 
article  or  piece  of  property." 


The  lawmakers,  when  they  used  the  term  "actual  market 
value"  in  the  above  statute,  intended  that  same  be  given 
its  usual  and  customary  meaning. 


CONCLUSION 


From  the  foregoing,  it  Is  our  opinion  that  the  commodi- 
ties mentioned  In  your  request  do  have  an  actual  market 
value  in  Kansas  City,  I/.issourl,  which  Is  available  and 
readily  ascertainable,  and  that  a loan  may  be  made  upon 
them  by  a state  bank  not  to  exceed  t lrty-five  per  cent 
of  the  capital  stock  actually  paid  in  and  surplus  fund  of 
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of  such  bank,  as  provided  In  Paragraph  4,  Subsection  (c). 
Section  7952,  supra,  notv;iths landing  the  fact  that  there 
may  not  be  published  quotations  daily  on  them,  and  even 
though  they  not  be  traded  in  an  open  and  competitive 
market . 


Respectfully  suDmitted, 


COVliLL  R.  HI* ITT 
Assistant  Attorney  General 


A PROVED: 


KJY  cKIlTKJlK 
Attorney  General 


CRH : VC 


BANKS  & BANKING: 
LOANS : 

TRUST  COMPANIES: 


Whiskey  is  a manufactured  or  processed 
derivative  of  agricultural  products  within 
the  meaning  of  paragraph  (4),  subsection  (c). 
Section  8032,  Laws  of  Mo,  1941. 


March  24,  1942 


Mr.  D.  R.  Harrison,  Commissioner 
Department  of  finance 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  request  the  opinion  0-*  this  de- 
portment. We  herewith  set  forth  in  full  your  letter  which 
Is  as  follows: 

"curing  the  course  of  an  examination  of 
a trust  company  attention  was  directed 
to  a loan  in  excess  of  the  statutory 
twenty  percent  limitation  provided  in 
Paragraph  1 of  Section  8032,  page  684, 
of  tho  Missouri  Session  Acts  of  1941. 

"The  management  of  the  trust  company 
and  its  counsel  contend  that  the  amount 
of  credit  extended  Is  not  in  excess  of 
tho  statutory  limitations,  for  the 
reason  that  it  is  almost  entir  ly  se- 
cured by  bottled  liquor  in  a local  ware- 
house and,  tho  efore,  the  indebtedness 
may  equal  but  not  exceed  the  thlrty- 
fivo  percent  limitation  provided  in 
sub paragraph  (c)  of  Paragraph  1 of 
Section  8032. 

"Will  you  please  let  us  have  an 
opinion  as  to  whether  whiskey  is  a 
manufactured  or  processed  derivative 
of  an  agricultural  product  and  also 
whether  It  has  an  actual  market  value. 

In  other  words,  we  should  like  to  have 
an  opinion  as  to  whether  a trust  com- 
pany may  legally  lend  up  to  thirty- 
five  percent  of  Its  capital  and  sur- 
plus to  an  Individual,  partnership 
or  corporation  on  the  security  of 
warehouse  receipts  representing 
whiskey  stored  In  bonded  public  ware, 
housos." 
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We  have  heretofore  rendered  an  opinion  dated  Larch 
18,  1942,  to  you  on  the  question  as  to  what  the  tcim  "ac- 
tual market  value"  m ans  in  Section  7952,  R.  S.  Missouri 
1939,  as  amended  by  Laws  of  Missouri,  1941  at  page  679, 

That  opinion  would  apply  equally  as  well  to  Section  0032, 

R.  S.  Missouri  1939,  as  amended  by  Laws  of  Missouri,  1941 
at  page  684. 

Section  7952,  supra,  applies  to  banks  organized 
under  the  laws  of  the  State  of  Missouri,  and  Section  8032, 
supra,  applies  to  trust  companies  and  said  sections  are  al- 
most identical  in  their  wording. 

Section  8032,  paragraph  (4),  subsection  (c),  pages 
685-636,  Laws  of  Missouri  1941,  provides  as  follows: 

"(c)  The  total  liabilities  to  such 
trust  company  of  any  individual, 
partnership  or  corporation  may  equal 
but  not  exceed  thirty-five  (35)  per 
centum  of  the  capital  stock  actually 
paid  in  and  surplus  fund  of  such 
trust  company:  Provided,  that  all 
of  such  total  liabilities  in  excess 
of  the  legal  loan  limit  of  such  trust 
company  as  defined  in  subsection  (b) 
of  this  subdivision,  is  upon  paper 
based  upon  the  collateral  security 
of  warehouses  (warehouse)  receipts 
covering  agricultural  products  or 
the  manufactured  or  processed  de- 
rive tv  - s o^  agricultural  products 
In  public  ‘elevators  nnc  put  lie  wnro- 
houses  subject  to  state  supervision 
and  regulation  in  this  state  or  in 
’ ny  other  state  of  the  United  States, 
under  the  following  conditions:  First, 
that  the  actual  market  value  of  the 
property  held  in  store  and  covered 
by  such  receipts  shall  at  all  times 
exceed  by  at  least  fifteen  (15)  per 
centum  the  amount  loaned  upon  same  an 
second,  that  the  property  covered  by 
such  receipts  shall  be  insured  to  the 
full  market  value  thereof  against  loss 
by  fire  and  lightning,  the  insurance 
policies  to  be  issued  by  corporations 
or  individuals  licensed  to  do  business 
by  the  state  in  which  the  property  is 
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secur  d,  then  in  corporations  or  with 
individuals  licensed  to  do  an  insur- 
ance business  by  the  stnto  or  county 
of  their  incorporation  or  residence  and 
oil  policies  covering  property  on  which 
the  loan  is  made  shall  have  indorsed 
thereon,  loss,  if  any,  payable  to  the 
holder  of  such  warehouse  roceipts;  and 
provided  further,  that  in  arriving  at 
the  amount  that  may  be  loaned  by  any 
trust  company  to  any  individual,  part- 
nership or  corporation  on  such  elevator 
or  warehouse  receipts  there  shall  be 
deducted  from  such  thirty- five  (35) 
per  centum  of  its  capital  and  surplus 
funo  the  total  of  all  other  liabilities 
of  such  individual,  partnership  or 
corporation  to  such  trust  company.” 

(Italics  ours) 

We  will  now  direct  our  attention  to  your  first  ques- 
tion, that  Is,  whether  whiskey  is  a manufactured  or  processed 
derivative  of  agricultural  products.  If  whiskey  is  such  a 
derivative  of  agricultural  products,  trust  companies  may  loan 
not  to  exceed  thirty-five  per  cent  of  the  capital  stock  actually 
paid  In  and  surplus  fund  of  such  trust  companies  as  provided 
In  Section  8032,  supra,  upon  paper  based  upon  the  collateral 
security  of  warehouse  receipts,  as  provided  In  subdivision 
(c),  supra. 

Vte  have  found  no  cases  that  throw  any  light  on  this 
question  and  we  must  look  to  tho  definition  of  the  terms  used 
in  this  statute.  In  1939  that  part  of  the  section  with  which 
we  are  concerned  contained  the  term  "covering  agricultural 
products  In  public  elevators  ana  public  warehouses,"  and  in 
1941  it  was  amended  to  read  "covering  agricultural  products 
or  the  manufactured  or  processed  derivatives  of  agricultural 
products  in  public  elevators  and  public  warehouses  » * ■>  ■>  * 

The  Legislature,  therefore.  Intended  to  broaden  the  collateral 
that  was  eligible  for  security  to  Include  the  manufactured  or 
processed  darivatlves  of  agricultural  products.  The  question 
then  to  be  determined  is  whether  whiskey  comes  within  the 
terms  added  by  the  1941  Legislature, 

Encyclopedia  Britannica,  14th  ditlon,  defines 
whiskey  a3  follows: 
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"A  potable,  alcoholic  liquor  distilled 
from  cereal  grains." 

The  Standard  Dictionary  gives  this  definition: 

"An  alcoholic  liquor  obtained  from  dis- 
tillatron  of  a fermented  starchy  com- 
pound, usually  grain." 

This  definition  is  given  in  U.  S.  Pharmacopoeia: 

"A  distilled  alcoholic  liquor  made  from 
any  of  the  various  grains.  In  the  Unit- 
ed States  whiskey  has  been  gone  ally  dis- 
tilled from  rye,  wheat  and  maire  or  corn." 

The  word  "derivation"  is  defined  by  Webster’s  Un- 
abridged Dictionary  as: 

"Obtained  by,  arising  from,  or  consist- 
ing in  derivation  or  transmission;  de- 
rived; transmitted  or  educed." 

The  chemical  definition  of  "derivation"  in  the 
Standard  Dictionary  Is: 

"A  body  formed  or  regarded  as  being 
formed  from  another;  usually  by  par- 
tial r eplacement. " 

When  the  Legislature  used  the  torm  "agricultural  pro- 
ducts or  th  manufactured  or  processed  c. erivative  of  agricul- 
tural products,"  it  used  very  broad  anc  Inclusive  language 
and  evidently  Intended  to  include  many  articles  or  substances 
that  mi^ht  be  derived  from  agricultural  products.  We  think 
whiskey  c racs  within  this  classification. 

CONCLUSION 

V»e  a e,  t:.er  for  , of  the  opinion  that  whiskey  cornea 
within  tiie  meaning  of  these  terns  and  is  a manufactured  or 
processed  derivative  of  agricultural  products  and  a loan  may 
be  made  by  a trust  company  not  to  ej.ce&4  thirty-five  per  cent 
of  the  capital  stock  actually  paid  In  and  surplus  fund  of  such 
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trust  company  if  all  the  other  conditions  and  requirements 
of  this  statute  ar  complied  wit h. 

Respectfully  submitted 


COVT  LL  R.  HEWITT 

Assistant  Attorney  General 


AP  ROV  D: 


hoy  teckiTTsrctf 

Attorney  General 


CRIitDA 


SMALL  LOAN  LAW; 

BANKS  AND  BANKING:  Small  Loan  Companies  domiciled  in  another  state 

may  not  'have  appraisers  or  agents  in  this  state 
to  solicit  small  loans  in  this  state  without  a 
license . 

April  17,  1942 


Hon*  D.  H.  Harrison 
Commissioner  of  Finance 
Jefferson  City,  Missouri 

Dear  Mr.  Harrison: 

Tills  is  to  acknowledge  receipt  of  your  letter  of 
March  28,  In  which  you  request  an  opinion  of  this  depart- 
ment. Your  letter  is  aa  follows: 

"I  am  enclosing  a copy  of  a letter 
written  to  Aliber  & Company,  310  -quit- 
able  Building,  Lea  Moines,  Iowa,  under 
date  of  January  10,  1942,  and  also  a 
copy  of  a letter  written  to  five  persons 
in  towns  in  North  Missouri  whose  ad- 
vertisements appeared  to  be  In  violation 
of  the  Small  Loan  Law.  It  developed  upon 
inquiry  that  these  five  persons  were 
soliciting  loans  for  Aliber  4 Company. 

"On  February  7,  1942,  Mr.  J.  Francis 
O’Sullivan,  Attorney  for  Aliber  4 Company, 
filed  a ’Statement  of  Facts  and  Brief  of 
Law  in  support  of  Aliber  4 Company's  Non- 
compliance  with  Missouri's  Small  Loan  Act' 

In  this  Department  and  filed  a copy  of 
the  Statement  of  Facts  In  your  office. 

"I  shall  appreciate  an  opinion  as  to 
whether  the  manner  in  which  Aliber  & Com- 
pany and  its  'appraisers'  or  ' solicitors 1 
are  operating  In  Miesouri  Is  in  violation 
of  the  Small  Loan  Law." 

As  stated  In  your  letter,  the  attorneys  for  Aliber 
and  Company  of  Des  Moines,  Iowa,  have  filed  with  our  de- 
partment a statement  of  facts  and  brief  in  support  of  their 
activities  In  Miesouri,  in  which  they  contend  that  they  are 
not  violating  the  Missouri  Small  Loan  Laws  and  are  not  sub- 
ject to  the  jurisdiction  of  the  Commissioner  of  Finance  of 
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the  State  of  Missouri. 

Aliber  and  Company,  a co-partnerEhlp  located  at  Dee 
Moines,  Is  duly  llceneed  by  the  State  of  Iowa  to  make  small 
loans  under  what  Is  known  ae  the  Iowa  Small  Loan  Act,  Iowa 
Code,  Sec.  9433-Fl  to  9433-F25,  and  It  has  what  it  terms 
"appraisers"  located  In  various  cities  In  North  Missouri  to 
take  applications  for  loans  which  are  submitted  to  the  office 
of  Aliber  and  Company  in  Iowa  for  their  approval  or  rejection. 
The  so  called  appraisers  in  Missouri  advertise  in  the  local 
papers  in  the  communities  where  they  operate,  and  also  send 
out  circular  letters  to  prospective  customer^  which  letters 
might  be  termed  "seles  talks*  advising  the  prospective 
customers  of  a plan  for  the  borrower  to  borrow  money  from 
this  company.  Ihe  rate  of  Interest,  however.  Is  not  mentioned 
in  the  advertisement  nor  in  the  circular  letters.  Aliber  and 
company  has  submitted,  with  their  brief  and  statement,  speci- 
men copies  of  the  application  for  a loan  which  must  be  mode 
by  the  borrower,  which  is  in  the  usual  and  customary  form  made 
by  small  loan  companies,  together  with  a specimen  of  a note 
and  chattel  mortgage  which  must  be  executed  by  the  borrower 
before  he  secures  the  money  on  his  loan,  if  a chattel  mortgage 
is  given.  It  Is  stated  In  the  application  as  follows: 

"The  note  and  chattel  mortgate  submitted 
herewith  shall  not  become  effective  until 
the  st».  e are  received  by  the  company  at 
its  office  in  Dee  Moines,  Iowa,  and  the 
company's  check  In  the  sum  for  which  the 
application  is  approved  is  there  deposited 
in  the  mails.  If  this  application  is 
approved  in  whole  or  In  part,  we  hereby 
appoint  the  United  States  mails  as  our 
agent  and  request  the  loan  as  aoproved  be 
forwarded  by  mail  in  an  envelope  addressed 
to  (Hare  of  applicant)." 

A1  so,  in  the  chattel  mortgage  it  is  stated  that: 

"This  mortgage  and  the  note  secured  there- 
by are  made  and  executed  under  the  laws  of 
the  State  of  Iowa  and  their  validity  and 
construction  shall  be  determined  by  and 
under  the  laws  of  said  state." 
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There  are  certain  parts  of  the  chattel  mortgage 
which  are  invalid  under  the  laws  of  the  ^ tate  of  Missouri, 
however,  it  is  not  necessary  to  pars  cn  these  clauses  in 
this  opinion.  In  the  brief  submitted  by  the  .ompany,  there 
are  statements  and  also  a contention  that  the  contracts 
entered  into  by  the  borrowers  are  Iowa  contracts  and  are 
not  subject  to  the  Laws  of  Missouri,  and  this  point  is 
stressed  at  all  times* 

Section  3150,  R.  S.  Mo.  1339,  of  the  Missouri  Snail 
Loan  Act  provides: 

"That  no  person,  co-partnership,  or 
corporation  shall  en/  age  in  the  business 
of  making  loans  of  money,  credit,  goods 
or  things  in  action  in  the  amount  or  to 
the  value  of  three  hundred  dollars 
(£300.00)  or  less,  and  charge,  contract  for 
or  receive  a greater  rate  of  interest  than 
eight  (3)  per  centum  per  annum  therefor, 
except  as  authorized  by  this  article  and 
without  first  obtaining  a license  from  the 
commissioner  of  finance  hereinafter  called 
the  licensing  official." 

Section  3157,  R.  S.  bio . 1939,  provides: 

"No  person,  co-partnership  or  corporation  so 
licensed  shall  make  any  loan  provided 
for  by  this  article,  under  any  other  name 
or  at  any  other  place  of  business  than  that 
named  in  the  licensed  Mot  more  than  one 
place  of  business  shall  be  maintained  under 
the  same  license,  but  the  licensing  official 
shall  If  sue  more  than  one  license  to  the 
same  licensee  upon  the  payment  of  an 
additional  license  fee  and  the  filing  of  an 
additional  bond  for  each  license."  (I  nder- 
scorlng  ours) 

And,  Section  8163,  R.  S.  Mo.  1939,  provides  that  no  person, 
co-partnership  or  corporation  except  as  authorized  by  this 
chapter  shall  charge  more  than  3 per  centum  per  annum  upon 
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the  loan,  use  or  forebearance  of  money  of  the  value  of 
$300.00  or  less. 

flection  3169,  R.  S.  Mo.  1939,  provides  that  the  per- 
son violating  any  of  the  provisions  of  this  article  shall 
be  guilty  of  a misdemeanor. 

In  their  brief  they  have  subdivided  same  into  four 
divisions,  viz: 

(A)  All  of  the  loans  ms  le  by  it  were  made 
in  Iowa,  not  in  Missouri, 

(13)  The  "business  of  making  loans  of 
money"  by  Aliber  and  Company  was 
carried  on  In  Iowa,  not  In  'Issouri, 
and  the  loans  made  to  Missouri  resi- 
dents were  made  in  Interstate 
cormerce , 

(C)  The  Missouri  Small  Loan  Act,  aforesaid, 
has  no  extraterritorial  effect, 

(D)  The  Missouri  Act  contemplates  inter- 
state lending  transactions. 

The  writer  of  this  opinion  will  not  undertake  to 
reply  to  each  of  the  legal  contentions  made  by  the  attorneys 
for  Aliber  and  Company  for  the  reason  that  he  deems  it 
unnecessary  in  the  writing  of  this  opinion. 

It  may  be  admitted  that  it  Is  the  Intention  of  the 
lender  to  make  the  loan  contract  an  Iowa  contract,  and  there- 
by, the  company  would  not  come  under  the  Missouri  Cmiall  Loan 
Act  and  required  t6  take  out  a license  In  this  state.  The 
three  common  conflict  of  law  rules  governing  the  validity  of 
contracts  provide  that  contracts  are  to  be  governed  by  the 
laws  of  (a)  the  place  of  making,  (b)  the  place  of  performance, 
or  (c)  the  place  intended  by  the  parties.  Beale  Conflict  of 
Laws  (1935)  VoL  II,  pages  1079-1036-1090.  It  is  expressly 
stated  in  all  the  loan  papers  that  the  parties  to  the  con- 
tract are  to  be  governed  by  the  laws  of  Iowa. 

Conceding,  for  the  sake  of  arg  ment,  that  the  con- 
tracts, according  to  the  usual  conflict  of  law  rules,  would 
be  governed  by  the  laws  of  Iowa,  It  does  not  necessarily 
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follow  that  the  courts  of  Missouri  are  required  to  recognize 
and  enforce  such  contracts,  There  there  is  an  effort  and 
intention  to  avoid  or  escape  the  application  of  the  laws  of 
Missouri . 


The  method  of  doing  business  indicates  an  intention 
to  avoid  the  laws  of  this  state.  'Ihe  practice  of  sending 
applications  to  the  office  in  Iowa  and  requiring  the  payments 
to  be  made  by  having  them  mailed  direct  to  the  company  at 
Des  Moines,  may  be  a needlessly  cumbersome  way  to  do  business 
since  the  lender  has  an  office  in  Missouri  where  applica- 
tions for  loans  may  bo  taken,  and  to  all  intents  and  pur- 
poses, an  agent  with  limited  authority,  it  would  seem  that 
he  would  be  permitted  to  accept  payments  on  loans.  All  of 
this  points  unerringly  to  the  fact  that  the  lender  has 
adopted  a method  of  doirp  business  for  the  purpose  of  avoid- 
ing the  securing  of  a license  in  this  state  and  other  re- 
quirements of  the  small  loan  lawe  of  Missouri. 

Missouri  has  a small  loan  law  very  similar  to  the 
one  in  Iowa  which  has  for  its  purpose  the  regulation  of  this 
type  of  business  and  to  permit  one  to  reach  across  state 
lines  in  the  manner  herein  described  would  thwart  the  very 
purposes  of  the  law. 

We  think  that  the  activities  of  the  Iowa  lender  are 
such  that  it  is  engaging  in  the  small  loan  business  in 
Missouri  without  the  required  license,  and  this  is  so,  even 
though  some  of  the  business  acts  are  performed  in  Iowa  and 
the  loan  con  racta  are  formally  closed  and  performed  in  that 
state . 

V«e  think  that  the  language  used  by  Mr.  Justice 
Holmes  in  the  case  of  Horning  v.  District  of  Columbia,  (1920) 
254  U.  S.  135,  41  Sup.  Ct.  53,  65  Law  Ed.  185,  is  applicable 
to  the  situation  here: 

"*  a «•  It  may  be  assumed  that  he  intended 
not  to  break  the  law,  but  only  to  get  as 
near  to  the  line  as  he  could,  which  he  had 
a right  to  do;  but  If  the  conduct  described 
crossed  the  line,  the  fact  that  he  desired 
to  keep  within  it,  would  not  help  him." 

If  a person  In  Missouri  makes  application  by  mail 
to  Aliber  and  Company  and  secures  a loan,  the  loan  would  be 
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in  keeping  with  the  laws  of  Missouri  and  Iowa,  and  to  all 
intents  and  purposes  would  be  valid.  However,  we  have  a 
different  situation  here,  in  that  Aliber  and  Company  has  so 
called  appraisers  in  Missouri  who  keep  offices,  run  adver- 
tisements for  loans,  and,  by  circular  letters,  indirate 
the  rate  of  interest  to  be  charged. 

If  this  company  may  have  appraisers  in  a half  dozen 
cities  in  North  Missouri,  it  may  place  one  in  every  city  in 
the  state  and  as  many  as  the  business  may  warrant.  Other 
companies  would  do  likewise  and  we  would  have  a condition 
whereby  these  companies  could  say  to  the  Mieeouri  authorities, 
"We  are  engaged  in  interstate  commerce.  You  cannot  repulate 
us."  This  would  bring  scout  a chaotic  condition  In  the 
small  loan  business.  And,  accordingly,  the  companies  coul 
also  say  to  the  Iowa  authorities,  "?-e  are  engaged  in  inter- 
state commerce  and  you  cannot  supervise  us,"  a position  it 
could  not  very  well  take.  This  we  gather  from  the  following 
statement  in  the  brief: 

"*  * < If  evils  ens  e with  respect  to  inter- 
state transactions.  Congress  would  be  ready 
to  intervene  in  the  public  interest.  * * * 


Ifte  think  the  above  position  is  wholly  untenable. 

f 

We  think  that  an  e dorsement  of  the  modus  operandl 
of  Aliber  and  Company  would  have  a far  reaching  effect  on  the 
administration  of  the  small  loan  law  in  the  State  of  Missouri, 
and  would  also  open  wide  the  doors  for  small  loan  companies 
in  neighboring  states  to  have  so  called  appraisers  in  the 
various  communities  of  the  state  to  solicit  loans  in  this 
manner,  and  would,  therefore,  put  It  beyond  the  power  of  the 
Commissioner  of  Finance  of  Missouri  to  regulate  or  supervise 
the  loans  so  made. 


C .NCL'JSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  plan  adopted  and  used  by  Aliber  and  Company  as  set  forth 
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above,  is  a violation  of  the  Missouri  Small  Loan  Law,  and 
it  will  be  necessary  for  them  to  secure  a license  from  the 
Commissioner  of  Finance  of  the  State  of  Missouri  in  order 
for  them  to  continue  their  operations  in  this  state. 

Respectfully  submitted. 


C ;VELL  R.  H .WITT 

Assistant  Attorney  General 


A OVSDl 


ROY  KcKITTRICK 

Attorney  General 


CRh:NS 


BANKS  AND  BANKING: 
MUNICIPAL  CORPORATIONS: 

-iOivLS : 


Savinrs  banks  may  not  invest  in  munic- 
ipal bonds  when  the  bonded  debt  of  the 
city  exceeds  5a,  under  Sec.  8102,  1939. 


Kay  0,  1942 


Hon.  D.  R.  arrison 
Co  umirsionrr  of  Finance 

Jefferson  City,  Kirscuri 

Tear  Yr.  Harrison: 

This  is  to  oeknowledt  e receipt  of  yo  n letter  of 
recent  date  In  which 'you  request  our  opinion.  Your  re- 
quest is  founr  in  two  letters  fro^  the  Bond  B^partment  of 
the  Commerce  Trust  Company  of  ansas  City,  Niu*««rl,  and 
we  herewith  set  forth  both  letters,  os  follows: 


1.  "One  of  our  clients  recently  olaced  hie 
business  in  the  hands  of  a trust  depart- 
ment, and  one  of  the  requirements  in  the 
trust  agreement  states  that  the  trust 
department  may  purchase  liisourl  munici- 
pal bends  provi:  ed  said  bonds  conform  to 
laws  governing  State  Uvinf  s Banks  of 
Missouri.  .-e  recently  submitted  to  this 
trurt  department  a block  of  bonos  to  be 
considered  for  this  Darticular  estate, 
and  the  question  was  raised  ae  to  whether 
or  not  this  particular  block  of  bonds 
could  qualify  as  the  gross  debt  of  the 
city  was  12  and  after  deducting  the 
water  and  light  bonds  this  city  had  a net 
debt  of  2%  of  the  assessed  valuation. 


"0  r attention  has  been  called  t''  -ection 
1102,  the  fourth  section  thereof,  which 
states  'such  bonded  debt  does  not  exceed 
5/. ' •«  would  like  to  have  an  interpreta- 

tion of  this  section  as  to  whether  the  5/a 
moans  the  gross  or  the  net  debt." 

2.  "-e  have  your  letter  of  April  29,  in  which 

you  ask  us  to  give  you  ore  particular  in- 
formation with  referen  e to  municipal 
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bonced  indebtedness,  and  we  enclose  here- 
with a circular  on  the  city  of  Kennett, 

Missouri,  which  clearly  brings  out  our 
point  in  question. 

"The  total  bonded  debt,  including  the 
460,000  Electric  Light  Plant  bends,  is 
4201,000,  or  11  l/2r"  debt,  and  after  de- 
ducting the  aterworks  and  Light  Bonds  in 
the  amount  of  *160,000  wo  have  a net  bond- 
ed debt  of  ^35,000,  or  2%  of  the  assessed 
valuation.  It  is  common  prectice  to  deduct 
the  waterworks  and  lirht  plant  bond  issues, 
they  being  classed  as  a tllity  and  being 
self-supporting.  Therefore,  the  amount  of 
the  tax  levied  on  the  valuation  would  be 
for  the  purpose  of  paying  the  >35,000  bonds 
which  we  e issued  for  other  purposes. 

SThile  all  of  the  4201,000  bonds  are  payable 
from  an  ad  valorem  tax,  such  tax  Is  not 
generally  levied  as  the  utility  bonus  are 
self-supporting  and  are  paid  from  the  earn- 
ings of  the  utility. 

M"e,  therefore,  would  like  to  have  a rulinp 
as  to  the  interpretation  of  the  bonced  debt 
ns  referred  to  in  our  letter  - whether  we 
should  consider  it  nr  a total  bonded  debt  or 
the  net  bonded  debt.'; 

The  above  letters  state  that  the  city  of  Kennett  has 
a gross  bonded  indebtedness  of  201,000;  *166,000  of  which 
are  aterworks  and  Electric  Light  Plant  bonds  and  *35,000 
are  other  bonded  indebtedness  the  City  of  Kennett.  It  is 
also  stated  that  the  *166,000  Waterworks  and  Electric  Light 
Plant  bonde  are,  seerrinrly,  classified  as  di.  ferent  from  the 
$35,000  other  bonded  indebtedness  of  the  city,  for  the  -’eason 
that  utility  bonds  are  self-supporting;  that  is,  the  debt  is 
payable  out  of  the  earnings  of  the  utilities,  notwithstanding 
the  fact  that  both  principal  and  interest  are  payable  from 
unlimited  ad  valorem  taxes  which  may  be  levied  upon  all  the 
tarabl*  property  located  in  the  City  of  Kennett.  In  other 
words,  »hey  call  the  201,000  the  gross  debt  of  the  city,  and 
after  deducting  the  .166,000  Waterworks  and  Electric  Light 
Plant  bond?  from  the  total  Inc ebtedness , they  call  the 
v 35, 000  the  net  debt  of  the  city.  The  $35,000  was  evidently 
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voted  under  the  provisions  of  article  10,  Section  12  of  the 
Constitution  of  Missouri,  and  the  4166,000  under  the  pro- 
visions of  Article  10,  section  12a  of  the  Constitution  of 
Missouri • 

Section  12,  supra,  limits  the  amount  of  debt  a city 
of  the  size  of  Kennett  may  vote  to  five  per  centum  of  the 
value  of  the  taxable  property  therein,  and  Section  12a,  supra, 
states  that  cities  under  thirty  thousand  population,  of  which 
Kennett  is  one,  may  vote  *Viot  exceeding  an  additional  ten  per 
centum  on  the  val  o of  the  nroperty  therein  for  the  purpose 
of  purchasing  or  constructing  waterworks,  ice  olants,  electric 
or  other  light  plants,  to  be  owned  exclusively  by  the  city 
so  purchasing  or  constructing  the  same."  ( Underscoring  ours) 

After  the  above  statement  of  facts,  we  come  to  the 
question  which  they  ask.  The  trust  company  states  thst  they 
have  a trust  agreement  in  their  trust  department  which  pro- 
vides that  they  may  purchase  tiiseouri  municipal  bonds,  pro- 
vided said  bonds  conform  with  the  laws  governing  savings 
banks  in  the  State  of  Missouri. 

Section  3102,  R.  S.  &o.  1939,  sets  forth  the  class 
of  securities  which  may  be  purchased  by  savings  banks  in  this 
state,  end  the  fourth  subdivision  of  said  pection,  applicable 
herein,  provides: 

"Fourth  - In  bonds  of  any  city,  county, 
town,  township  or  school  district  of  this 
state  that  has  not  defaulted  in  the  pay- 
ment of  any  part  of  either  principal  or 
interest  thereof,  within  five  years 
previous  to  making  such  investment;  and 
provided,  such  bonded  debt  does  not  ex- 
ceed five  per  cent." 

It  will  be  noted  that  municipal  bonds  may  be  purchased 
by  said  ravings  banks,  provided  such  bonded  debt  does  not  ex- 
ceed five  per  cent.  Phis  statute  does  not  make  any  distinction 
between  the  different  kinds  of  municipal  bonds,  whether  they 
be  general  bonds  voted  under  -ectlon  12,  Article  10,  of  the 
Constitution  of  isscuri,  or  whether  they  be  waterworks  and 
electric  light  plant  bonds  voted  under  Section  12a,  Article  10, 
of  the  Constitution  of  Missouri. 
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The  statute  does  not  make  any  distinction  between 
the  different  kinds  of  bonds  of  a city,  whether  they  be 
general  bonds  of  a city  or  waterworks  and  electric  light 
bonds,  or  any  other  bonds.  All  are  obligations  of  the  city 
to  pay,  and  the  property  therein  is  liable  therefor,  throurh 
an  ad  valore  tax.  The  Lerisla^.ure  Intended  thnt  savings 
jflnkr  should  not  invest  their  assets  in  oncis  of  a rlty  where 
the  onded  debt,  exceeded  five  per  Centura. 

C . i.  Si  OK 


The  combined  bended  indebtedness  of  the  City  of 
Bennett,  according  to  the  calc  :lation  of  the  Co  erce  Trust 
Cc  oany,  s a r ely  ll|.i.  Therefore,  bonds  of  the 

City  of  iennett  would  be  ineligible  for  inver^  t for  the 
trust  estate  mentioned  in  their  letters,  for  the  reason  that 
such  bonded  debt  exceeds  five  Der  centum,  as  provl  ed  in 
Subdivision  4,  -ection  8102,  . f.  Jo.  1939. 

Respectf  lly  submitted. 


. 

assistant  Attorney  General 


: 


"oy  JcKi’r  ick 

Attorney  General 


: 


COUNTY  COURTS: 


. Mortgage  for  county  sinking  funds  must 
convey  title  in  fee  simple. 


May  £1,  1942 


Honorable  Chas.  K.  Hurt 
Proseouting  Attorney 
Linn  County 
Brookfield,  Missouri 


Dear  sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  May  20,  1942. 

as  we  understand  your  question,  a voluntary  as- 
sociation in  the  county  has  rented  or  loused  a tract  of 
lana  for  the  purpose  of  growing  vegetables  to  be  canned 
and  preserved,  the  product  to  be  used  to  furnish  free 
lunches  for  indigent  pupils  in  the  sohools  of  Linn  County. 
The  organization  desires  to  borrow  vl,000  from  the  sink- 
ing fund  of  the  oounty,  ana  the  authority  of  the  county 
court  to  make  a loan  under  such  circumstances  has  been 
questioned. 

There  are  two  provisions  which  govern  the  lend- 
ing of  money  from  the  oounty  sinking  funa  created  for  the 
purpose  of  the  payment  of  any  county  indebtedness  on  bonds 
They  are  as  follows: 

section  1D776,  A.  C.  Mo.  19b9  - 

*»The  several  oounty  courts  of  this 
state  are  hereby  authorized  and  re- 
quireu  to  loan  out  any  money  in  the 
hands  of  the  treasurer  of  such  oounty 
oollectea  for  the  purpose  of  constitut- 
ing a sinking  fun a for  the  puyment  of 
the  principal  of  any  inaebteaness  in- 
curred, for  v.hioh  bonds  are  outstanu- 
ing,  ox*  collected  to  pay  interest 
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on  the  bonus  of  such  county  Issued, 
and  willed  das  not  been  applleu  In 
tde  payment  of  sued  Interest,  In  any 
case  v/dere  sued  bonus  are  or  may  be 
in  litigation,  or  tde  valiuity  of 
wdiod  is  at  tde  time  being  contested 
by  judicial  proceedings,  or  bonds 
maturing  at  tde  highest  rate  of  in- 
terest that  can  be  obtained,  not  ex- 
ceeding eight  nor  less  tdan  five  per 
cent:  Provided,  that  no  loan  shall, 
in  case  of  loan  of  sinking  funu,  ex- 
tend beyond  tde  maturity  of  tde  in- 
debtedness said  sinking  fund  is  pro- 
vided for  ana  intended  to  pay,  but 
snail  be  due  and  payable  a sufficient 
time  before  tde  maturity  of  said  in- 
debtedness to  insure  prompt  payment 
thereof ." 

Section  15777,  R.  3.  Mo.  1939  - 

"When  any  sued  money  shall  be  loaned 
by  tde  county  court,  they  shall  cause 
tde  some  to  be  secured  by  a mortgage 
in  fee  on  real  estate,  free  from  all 
liens  and  encumbrances,  within  tde 
county,  of  tde  value  of  double  tde 
amount  of  tde  loan,  with  a bond  and 
personal  security  in  addition  thereto; 
ana  no  loan  shall  be  made  to  any  per- 
son other  tdan  an  Inhabitant  of  tde 
same  county,  nor  shall  any  person  be 
accepted  as  security  who  is  not  at  tde 
time  a resident  householder  therein, 
who  does  not  own  and  is  not  assessed 
on  property  in  an  amount  equal  to  that 
loaned  in  aduition  to  all  debts  for 
wdiod  he  is  otherwise  liable,  uJid  prop- 
erty exempt  from  execution. " 

We  think  that  tnat  part  of  tde  latter  section  which 
requires  that  tde  money  to  be  loaned  be  "secured  by  a mort- 
gage in  fee  on  real  estate,  free  from  all  liens  and  encum- 
brances,_T_+  *"  furnishes  a direct  answer  to  tde  question 
presented. 
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The  word  "fee"  has  be on  interpreted  when  applied 
to  lands  ana  conveyances  to  mean  the  largest  possible 
estate  which  oan  be  held  in  lands.  It  is  synonymous  with 
"fee  simple’1  and  "fee  absolute.”  The  Supreme  Court  of 
Missouri  has  consistently  i'ollowea  this  definition.  In 
Jeoko,  Trustee  v.  Taussig,  45  Mo.  167,  we  fina  the  rule 
clearly  expressed  as  follows,  1.  c.  169-170: 

" * * * The  term  ’fee*  implies  an  in- 
heritable estate,  and  the  addition  of 
the  word  ’simple,*  forming  the  com- 
pound word  ’fee  simple,'  as  used  in 
’modern  estates’  and  conveyancing, 
add3  nothing  to  the  foroe  and  compre- 
hensiveness of  the  original  term. 

(1  Washb.  on  Heal  Prop.  65-6.)  And 
Mr.  Y.ashburn  say3  that  a ’fee  simple 
is  the  largest  possible  estate  which 
a man  can  have  in  lands,  being  an 
absolute  estate  in  perpetuity; * and 
further,  that  'an  estate  in  fee  simple 
conveys  at  once  the  idea  of  an  interest 
of  unlimited  duration.’  (Id.  59,  66.) 

Nor  does  the  addition  of  the  term 
’absolute,'  as  'fee  simple  absolute,' 
and  anything  to  the  force  and  meaning 
of  term  ’fee’  or  ’fee  simple.’  (Id.) 

In  modern  estates  these  several  terms, 

’fee,*  ’fee  simple,'  and  ’fee  simple 
absolute'  are  substantially  synonymous.” 


To  eliminate  any  question,  the  Legislature  maue  the 
further  provision  in  Section  lo779,  R.  S.  Lo.  1969,  that 
"every  mortgage  taken  under  the  provisions  of  this  artiole 
shall  be  in  the  ordinary  form  of  a conveyance  in  fee." 


CONCLUSION 


It  is  the  conclusion  of  this  department  that  the 
county  court  may  loan  money  from  the  sinking  funu  with  real 
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estate  as  security  only  when  the  borrower  is  possessed  of 
a title  in  fee  simple  to  the  land  covered  by  the  mortgage 
ana  securing  the  inaebteuness. 


.iespeotfully  suomitted 


BOBEHT  L.  HTDELH 

assistant  Attorney  General 


APPKOV  &i> : 


tGY  MotvlltuIJ,: 
Attorney  General 


1 


BANKS  AND  BANKINGS  Banks  must  retain  original  deposit  tickets 

and  ledger  sheets,  and  photographs  of  same 
are  not  sufficient  under  Sec.  7987,  R.  S.  Mo. 
1939. 


May  27,  1942 


Hon*  D.  R*  Harrison 
Commissioner  of  finance 

Jefferson  City,  Missouri 

Dear  Mr*  Harrison: 


This  is  to  acknowlad.  e receipt  of  your  letter  of 
recent  date  in  which  you  request  the  opinion  of  this  de- 
partment. Accompanying  you**  letter,  you  enclose  a copy  of 
a letter  from  a certain  hank,  which  letter  is  explanatory 
of  your  letter  and  forms  the  basis  of  your  request  for  an 
opinion.  We  herewith  set  forth  the  letters: 


"The  enclosed  copies  of  letters  received 
from  Mr*  0.  C.  Travis,  Cashier,  Cotton 
Exchange  Bank,  Kennett,  i-ifsouri,  are 
self-explantory. 

" 'ill  you  please  let  me  have  your  opinion 
as  to  whether  the  practice  of  returning 
original  deposit  flips  to  customer  with 
monthly  statement  and  cancelled  checks,  af- 
ter havin  recorded  the  deposit  slips  on 
photographic  film  of  the  Recordak,  would 
be  considered  to  be  in  koeping  with  the 
provisions  of  Section  7987,  Revised  Statutes 
of  Missouri,  1939;  also  if  the  practice  by 
a bank  of  photographing  the  original  (and 
only)  ledger  sheet  on  Recordak  i’ilm  and  re- 
turning the  sheet  to  the  depositor  would  be 
Inkeeping  with  the  banking  laws.” 

"Will  you  kindly  advise  us  if  the  practice 
of  returning  original  deposit  slips  to  the 
customer  with  monthly  statement  and  can- 
celled checks,  after  having  recorded  the 
deposit  slip  on  photographic  film  of  the 
Recordak  wo  ilj  be  considered  to  be  in  keep- 
ing with  the  provisionsof  Sec.  7937  of  the 
1939  Revision  of  the  banking  Laws  of  the 
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State  oi  -lssouri  (-'.  5.  Id29,  dec.  .591). 

n'vVe  read  an  a:  tide  published  recently  in 
one  of  the  ~>unk  Journals  that  one  of  the 
leaden,  banks  in  exas  has  instituted  this 
practice  of  returning  deposit  slips  after 
having  phot'of  ruphed  then  on  Hecordak  film, 
and  while  we  are  not  considering  this 
practice  for  Ip  radiate  use,  if  v<e  decide 
that  it  would  work  to  the  advanta.1  e of  the 
bank  and  the  customer  we  r. ay  co  so,  if  not 
In  conflict  with  the  -euxklnp  Laws. 

From  these  letters,  we  understand  the  question  to  be 
as  follows:  "whether  bank?  ay  reti  rn  to  the  customer  of 
the  the  bank  the  orlg Inal  cepoeit  slips  and  original  ledger 
sheets  showing  the  depositor's  acco  nt.  with  the  pank  after 
both  have  been  photographed  on  the  lecordak  film.’1  e 
understand  that  since  the  advent  of  p.  otogruphy  of  Instru- 
ments, many  ave  .:a  plan  of  phe  o raphlng 

chocks  iven  b„  a customer  on  the  bank  anc  parsing  through 
same  so  that  the  ank  may  have  e recode  of  th«  transact' on. 
Also,  some  banks,  we  mcer stand,  p -to  raph  .any  other 
records  of  the  ank,  Incli  uin,  deposit  slip: , all  for  the 
further  protection  of  the  anlt  and  the  c tomera.  The 
answer  to  your  .ue . tion  le  found  in  Section  17,  R.  S. 

1979,  which  provides  tc  'allows: 

"Ivery  bank  shall  preserve  all  its  records 
of  final  entr.; , incl  ~u  cards  used  unaer 
the  card  eyste  and  do  >osit  tickets,  -'or  a 
perlcc  ol  -t  le  ast  six  y are  from  . ..e  cate 
of  naxin,  the  s&’e  or  'rom  the  date  of  the 
last  entry  thereon.’ 

'he  statute  quoted  a^ove  is  nandatory  anc  req  ires 
that  the  bank  presorve  all  of  ita  records  of  final  entry,  in- 
cl ding  cards  used  ..ndor  the  card  system  and  ueposit  slips, 
for  a period  of  et  least  six  yea:  . . e do  not  think  that  the 
met  od  of  photographing  the  deposit  tickets  and  led*  er  sheets 
outlined  In  your  letter  is  a compliance  with  sections  7937, 
supra,  which  req  i ec  the  preservat i on  of  the  records  of  binal 
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entry  and  deposit  tickets,  for  the  reason  that  when  the  bank 
delivers  to  the  customer  the  ledger  sheets  and  deposit  slips 
aforementioned,  and  retaines  for  its  own  records  the  photo- 
graphic film,  it  would  not,  thereby,  have  in  its  possession 
the  original  deposit  slips  and  ledger  sheets.  Of  course, 
there  can  be  no  objection  to  the  bank  saferuarding  its  own 
interests  and  the  interests  of  its  customers  by  the  Kecordak 
film  method,  outlined  above,  however,  we  think  the  statute 
requires  the  preservation  of  the  original  records  in  a di- 
tion  thereto. 


l i.CL  SION 

It  is,  therefore,  the  conclusion  of  the  department 
that  the  method  of  photographing  the  deposit  slips  and  orig- 
inal ledger  sheets  on  Recnrdak  film  and  returning  the  original 
deposit  slips  and  ledger  sheets  to  the  customer,  is  not  a 
compliance  with  the  mandatory  provisions  of  Lection  7957, 
supra. 


Respectfully  submitted. 


V.  V r.L  5.  HI. IS/ ITT 

Assistant  Attorney  General 


AI'P  OV  I: 


ROY  McKITTRICK 
Attorney  General 


PL!  A L IRSTITbTlOKS:  Costs  of  discharge  and  transportation 
of  oarolees  to  nlace  of  conviction. 


July  6,  1942 


lion.  Prank  d.  Parris 
Chairman 

board  of  Probation  and  Parole 
Jefferson  City,  Missouri 
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Dear  olr: 


We  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"A  question  lias  arisen  in  the  minds 
of  the  Governor,  the  Penal  Board  and 
the  Board  of  Probation  and  Parole,  as 
to  rho  has  the  obligation,  under  the 
law,  to  transport  paroled  prisoners 
from  the  btate  Penitentiary,  nlgoa, 
aid  inmates  from  Ioonville,  tack  to 
the  counties  fro  whence  they  came,  or 
to  the  places  where  they  are  to  go  upon 
parole  after  the  parole  is  granted. 

”1  refer  you  to  the  latter  part  of  oec- 
tlons  9126  and  9047,  h.  w.  Lao.,  1939, 
which  is  as  lollows: 

”'Ard  each  convict’  sc  discharged 
shall  receive,  in  addition  to  such 
clothing,  a sxxfficient  sum  of  money 
to  transport  him  to  the  county  from 
whence  he  was  sentenced.1 

"The  Penal  board  follows  the  btatute 
with  reference  to  parolees  or  those 
leaving  upon  commutation.  It  has  been 
the  custom  at  Algoa  to  have  the  parole 
officer  at  that  institution  deliver. 
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when  paroled,  all  parolees  to  the  coun- 
ties from  whence  the  inmates  came  or  to 
the  places  to  which  they  are  to  go  on 
parole.  This  practice  was  being  followed 
when  the  present  law  relating  to  probation 
and  parole  went  into  effect  in  September, 
1937,  and  has  since  been  followed.  This 
procedure  at  Algoa  was  put  into  effect,  I 
think,  while  the  handling  of  paroles  and 
the  paroling  of  inmates  from  algoa  and 
the  otate  Penitentiary  was  under  tne  Penal 
hoard.  The  Board,  no  doubt,  reacned  the 
conclusion  that  money  would  be  saved  to 
the  State  by  having  the  parole  officer 
deliver  parolees  to  their  homes,  instead 
of  following  the  statute  and  giving  to 
them  a sum  sufficient  to  transport  them 
to  the  counties  from  wherce  they  came. 

The  Penal  hoard  may  have  had  in  mind  also 
that  it  was  well  to  have  an  officer  ac- 
company the  parolee  back  to  his  county, 
ana  deliver  him  to  his  parents  or  sponsor. 

"The  same  procedure  with  reference  to  de- 
livering parolees  to  the  counties  from  whence 
they  came,  or  to  their  homes,  is  being  fol- 
lowed at  the  Trailing  School  for  Boys  at 
Boonville,  as  that  followed  at  algoa. 

"since  the  present  probation  and  parole 
law  went  into  eiiect  in  1937,  the  expense 
of  aelivtrix^g  parolees  Irom  Algoa  and  Boon- 
ville has  been  paid  out  of  the  appropria- 
tion for  probation  anu  parole,  and  the  car 
used  by  each  of  these  oificers  lias  been 
paid  for  out  of  said  appropriation. 

"We  would  like  to  nave  your  opinion  as 
to  which  Loarn,  under  the  law,  lias  the 
responsibility  of  delivering  parolees  from 
algoa  ana  Boonville  to  the  counties  from 
which  they  came,  ar.d  also  your  ooinion  as 
to  whether  or  not  the  procedure  followed 
at  Algoa  and  Boonville  is  proper  under  the 
law. 
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"Vie  art*  seeking  to  kiow  the  proper 
method,  unaer  the  law,  of  delivering 
parolees  from  Algoa  and  boonville  to 
the  counties  from  which  the  inmates  came, 
ana  whose  responsibility  It  is  to  de- 
liver them." 


Section  6972  h.  6.  Missouri,  1939,  which  was  a re-enact- 
ment of  Laws  of  Missouri,  1939,  provides  for  the  establish- 
ment of  the  Department  njow  known  as  the  Department  of  Penal 
Institutions,  under  that  section  the  following  institutions 
have  beer  particularly  placed  under  that  Department : The 
Missouri  Tr-  - *'  •'  School  for  Hoys,  at  noonville,  Missouri; 
the  State  Indus  trial  Lome  for  Girls,  at  CMlllcothe,  Mis- 
souri; the  state  Industrial  Home  for  i.egro  Girls  at  Tipton, 
Missouri;  the  Intermediate  kefornatory  at  Jefferson  Gity, 
Missouri,  and  th6  State  Penitentiary  and  Prison  at  Jefferson 
Gity.  This  Lection  is  part  of  Article  1,  I r 48,  R«  G. 

Missouri,  1939, 

In  your  request  your  Inquiry  is  only  as  t o parolees, 
but  you  also  mentioned  Section  9047  K.  S.  ..isso.iri,  1939, 
Article  5,  Chapter  46,  which  does  not  apply  to  the  Hoard 
of  Probation  and  Parole.  This  Lection  partially  reads 
as  follows: 


"And  each  convict  so  discharged  shall 
receive,  in  addition  to  euch  clothing, 
a sufficient  sum  of  money  to  transport 
him  to  the  county  from  whence  he  was 
sentenced. " 


The  same  phrase  is  also  used  in  Lection  9126  h.  G.  Missouri, 
1939,  article  6,  Ghapter  48,  which  does  not  apply,  and  is 
not  a part  of  the  chapter  which  creates  the  Board  of 
Probation  and  Parole.  It  is  very  noticeable,  under  the 
partial  section  set  out,  (Bee.  9047),  that  it  is  further 
provided:  ’They  shall  furnish  to  each  convict  * * . " 

This  means  the  Commission  of  the  Department  of  Penal  Insti- 
tutions, ar,d  not  the  Board  of  Probation  and  Parole.  This 
section  is  o.  ly  applicable  when  the  convict  Is  "discharged" 
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from  the  penitentiary,  and,  under  Section  9126,  supra, 
the  money  furnished  for  transportation  back  to  the  county 
in  which  the  convict  was  sentenced,  only  applies  to  con- 
victs "discharged"  from  the  intermediate  Reformatory  for 
Young  Men. 

Since  both  Sections  9047  and  9126  specifically  pro- 
vide that  the  convict  shall  be  issued  clothing  of  a cer- 
tain description  and  a certain  amount  of  money  when  dis- 
charged, in  case  of  a discharge  that  is  the  only  procedure 
that  can  be  followed.  '»hen  special  powers  are  conferred, 
or  special  methods  are  prescribed  for  the  exercise  of  a 
power,  the  exorcise  of  such  power  is  within  the  maxim 
expressio  unius  est  exclusio  alterius,  and  "forbids  and 
renders  nugatory  the  doing  of  the  thing  specified,  except 
in  the  particular  way  po’nted  out."  (j£r oger  Irocery  & 
caking  ho.  v.  oity  of  -t.  Louie,  106  S.  ...  (2d)  435,  l.c. 
439).  Since  upon  discharge  it  is  the  duty  of  the  De- 
partment of  Penal  Institutions  to  furnish  the  clothing 
and  the  money  as  set  out  in  Sections  9047  and  9126,  supra, 
the  payment  of  this  expense  must  be  made  out  of  the  ap- 
propriation to  the  Department  of  Penal  Institutions,  and 
not  the  Boaid  of  Probation  and  Parole. 

There  is  a wide  distinction  between  a final  discharge 
and  a parole.  -this  matter  was  passed  upon  in  the  Federal 
Court,  in  the  case  of  Ex  parte  Paris,  18  led.  Gas.  1104, 
1105,  where  it  was  held: 


"• discharge, ’ as  used  in  a statute  pro- 
viding lor  the  payment  of  lees  to  United 
States  marshals  in  case  of  the  discharge 
of  a person,  means  an  order  of  discharge 
which  releases  the  person  entirely  from 
custody.  It  does  not  apply  to  the  re- 
moval of  a person  from  ore  place  to  an- 
other, or  merely  bringing  the  person  up 
to  testify  or  be  tried*  It  means  dis- 
charge from  the  custody  of  the  law." 


In  a case  of  parole  there  is  no  release,  from  all  custody 
or  Jurisdiction  of  the  parole  board, to  the  convict. 
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\e  find  no  provision  for  the  return  of  boys  discharged 
from  the  Missouri  i’rainin,  ocnool  for  toys  at  toonville, 
that  is,  where  they  are  i’inally  discharged  and  are  not 
paroled.  Under  Section  8,  Article  V of  the  Constitution 
of  Missouri  the  Governor  of  the  State  has  the  power  to 
grant  reprieves,  commutations  and  pardons,  except  for 
treason  and  cases  of  impeachment,  by  reason  of  thia 
section  the  legislature  enacted  section  4188  K,  S. 
Missouri,  1959. 

In  the  case  of  State  v.  Asher,  246  £>.  V,'.  911,  the 
Supreme  uourt  held  that  -action  4188,  which  oi  ly  pro- 
vides for  end  'rants  the  power  of  oardor  to  the  Gover- 
nor, also  includes  the  power  to  parole. 

The  Governor,  in  granting  a parole  may  make  such 
conditions  and  restrictions  as  he  sees  fit,  if  such 
conditions  6v  restrictions  are  not  illegal,  immoral  or 
impossible  of  fulfillment.  (Lx  parte  Strauss,  7 o.  1.. 

(2d)  1000 ; Ex  parte  ,ebbe,  522  Mo.  857,  30  . . (2d) 

612.)  By  reason  of  the  above  s vities  the  p or 

may  include  in  his  parole,  which  is  made  upon  the  recom- 
mendation of  the  board  of  Probation  and  far ole,  the  condi- 
tion that  the  convict  submit  himself  to  a parole  officer 
to  be  transmitted  back  to  the  county  in  which  he  was 
sentenced. 

The  authority  of  the  board  of  Probation  ard  Parole 
to  recommend  paroles  to  the  -*overnor,  for  convicts 
incarcerated  in  the  t ifferertt  otste  renal  institutions, 
is  granted  by  * rticl  8,  uliapter  48,  h.  s.  Liseouri, 

1939. 

Under  Section  9162  the  parole  officers  and  other 
employees  of  the  Loaid  of  Probation  and  Parole  shall 
perform  such  duties  as  may  be  prescribed  by  such  board. 

As  stated  in  your  request,  parole  officers  have  been 
returning  Darolees  from  tht  Training  School  for  hoys 
at  boonville,  and  parolees  from  Algoa  to  the  place  of 
conviction.  The  payment  of  such  return  should  be  out 
of  the  appropriation  made  to  the  board  of  Probation  and 
Parole  and  not  out  of  that  made  to  the  bepartment  of  Penal 
Institutions. 
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in  view  of  the  aLOve  authorities,  It  i3  the  opinion 
of  this  uepartmej  t that  nan  a convict  is  discharged, 
either  fro*  the  otate  xenitentl&ry  or  the  Intermediate 
hef orma tory,  it  is  mandatory  that  thfc  convict  he  fur- 
rished  the  cloiiJ.ng  ar.d  nor.ey  as  act*  oat  ii.  -actions  3047 
ana  9126  R.  o.  Missouri,  lii-3,  end  they  cannot  ho  trans- 
ported back  to  the  ooui  ly  li  which  tney  were  sentenced  by 
a parole  ohxCwi. 

It  is  further  Lne  ai >Li  n of  tliia  uepartrent  that 
there  is  no  provision  for  the  return  of  a coi  vict  after 
riischar- e iron  tie  kissouri  ».  ruining  bekool  for  toys  at 
boonville. 

it  is  further  the  opinion  oi  this  depart  me  1. 1 tixat 
urton  oarole  when  the  proper  condition  is  placed  ir  the 
oarole  by  the  Governor,  upon  i ecommtndation  of  l* 
of  Probation  arid  Parole,  the  parolee  may  be  transferred 
from  the  kissouri  xt*aii.in;s  wcnool  for  ^oja  at  Boonviile, 
the  outfc  uncus  trial  aome  for  uirls  ar.d  dhlllicotie,  the 
State  anuus trial  home  for  i-egro  Sir Is,  at  Tiptoii,  the 
intermediate  heforsutory  at  * offer son  tity,  and  the 
ouate  x cnitentiary  and  Prison  at  Jefferson  C ty,  ty 
a parole  officer* 

it  is  also  the  opinion  of  this  he  par  truer,  t that  when 
a parolee  is  returned  to  the  place  of  conviction  by  a 
parole  officer,  the  costs  of  the.  return  should  be  paid 
by  the  Board  of  Probation  and  Parole,  but,  when  a con- 
vict ic  discharged  from  the  penitentiary,  or  the  inter- 
mediate Ref oiirtatory,  the  clothing  ana  money  advanced  j.  i 
transportation  to  the  Diace  oi  conviction  must  be  paid 
by  the  department  or  renal  institutions. 


APPROVED:  f.espectfully  submitted 


W.  J.  BURKE 

VANE  C.  THURLO  Assistant  Attorney  General 

Acting  Attorney  General 
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ROADS  AND  BRIDGES:  Road  overseers  in  counties  under  township 

organization  operate  under  the  provisions 
Of  Sections  8819  and  $.820  Revised  Statutes 
of  Missouri,  1939,  and  not  under  the  provi- 
sions of  Section  8525  thereof. 


October  16,  1942 


lion.  Chas.  K.  Hart 
Prosecuting  Attorney 
Linn  County 
Brookfield,  Missouri 

Dear  Mr.  Hart: 


filed 

iZJ 


This  is  .n  acknowledgment  of  your  request  for 
an  opinion  dated  October  10,  1942,  relating  to  the  duties 
of  a road  overseer  in  counties  under  township  organization, 
which  is  as  follows: 


’*1  want  to  know  whether  or  not  you  have 
passed  on  the  meaning  of  Section  8525  R.  S., 
1939,  with  regard  as  to  when  work  snail  be 
done  on  roads.  It  has  been  put  up  to  :ue  by 
the  Townauip  Board  of  Farson  Creek  Township 
as  to  whether  or  not  the  grading  of  public 
road,  that  is,  cleaning  ou  the  ditches  on 
tna  side  of  tue  road,  an  grading  the  road  can 
be  done  i fter  ^ugust  first;  which  section  has 
a proviso  that  this  section  sh.  11  not  be  con- 
strued as  pi  event  in*  general  or  special  road 
work  after  August  First.  This  seems  to  me  to 
be  clear  conflict  a>;d  the  township  Board  of 
iarson  Creek  Township  uesi*es  to  do  this  work 
at  tiiia  time,  .hich  of  course  is  after  August 
First,  and  persons  owning  property  abutting  on 
said  highway  are  objecting  to  »,his  work  at 
this  ti  e. 


"If  your  Department  has  not  construed  this 
section,  I will  appreciate  your  opinion  con- 
struing some,  being  Section  8525  v.  S.  1939. " 

Section  8815  R.  Mo.  19o9,  is  as  follows: 
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"All  roud  lews  of  this  state  shall  apply 
to  countie*  under  township  organization,  un- 
less by  their  tanas  liraited  to  counties  not 
under  tovmsnip  organization,  or  in  conflict 
with  the  provisions  of  this  law.'* 

Section  8fil9  thereof,  is  in  part  as  follows: 

"It  shall  be  the  duty  of  the  road  over- 
seer to  begin  his  road  grading  and  filling  as 
soon  in  the  spring  as  the  weather  nenaits, 
ans  sh.ll  give  sufficient  bond  to  the  township 
board  to  have  his  roads  graded  and  worked  as 
well  as  the  finances  of  his  district  will  per- 
mit by  u uet  1st.*  * * * * It  s 11  be  the 
duty  of  all  road  overseers,  in  addition  to 
t lose  duties  al. end  assigned  them,  to  keep  all 
culverts  and  holes  in  the  floor  of  bridges  in 
hi*  district  repaired  and  to  make  an  inspection 
of  the  culverts  an  bridges  in  nis  district  in 
tho  spring  and  fall  und  see  that  they  are  kept 
in  a safe  condition  tm,  that  the  nails  are 
driven  down  -.nd  that  the  dart  at  the  abutments 
is  properly  filled  in." 

Section  8020,  R.  S.  j o.  1909 , is  a xoilows: 

"It  shall  be  the  duty  of  the  road  over- 
seer to  Reep  the  roads  in  ui  district  in  as 
good  repair  as  tue  funds  at  ims  command  will 
permit,  to  have  all  brush  and  weeds  found  grow- 
ing along  the  roadside  of  the  public  highway 
out  and  removed  durln, , tx-e  month  of  Au<  ust  of 
each  year,  and  wherever  there  is  a square  cor- 
ner or  a sharp  turn  in  the  road  that  in  any 
way  hinders  progress  or  obstructs  the  view  and 
by  such  obstruction  endan  era  the  life  find 
limb  of  those  traveling  thereon,  to  have  ^uch 
corners  rounded,  and  if  necessity  demands,  it 
sbeLl  have  such  land  as  may  be  re  uired  to 
round  corners  condemned  in  accordance  with  the 
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law  reg  la ting  such  nrocedure  in  counties  not 
under  township  organization,  end  he  shall  have 
tnc  road  drag  or  harrrx  used  upon  the  public 
hi;  hway  when  ,ac  oeu  would  be  inprovecL  tReTeby? 
( Underscoring  ours ) . 


Section  88 Jo,  R.  S.  Mo.  19^9,  is  in  pert  as 

folbws : 


"It  shall  be  lawful  ior  the  county  court 
of  . ttj  county,  ueon  the  application  of  the 
township  board  of  directors,  to  empower  end 
authorize  the  cou  .tv  highway  engineer  of  s id 
county,  under  tne  direction  of  the  township 
board  of  such  towns. dp  to  survey,  locate  and 
:lat  the  public  highways  of  such  township; 
net  when  such  plat  shall  In  ve  been  completed 
anu  approved  by  the  townsuip  board,  it  shall 
be  filed  in  we  office  of  nhe  township  clerk, 
together  with  the  minuses  anu  re  ort  of  such 
survey,  to  be  wept  by  such  township  cierk  as 
a part  of  his  official  records,  the  expenses 
of  such  proceeding  to  be  paid  out  of  -he  road 
fund  or  the  township." 

Section  8665  a.  . Mo.  l9o9,  relating  to  uhe 
holding  of  annual  meetings  of  road  overseers  upon  call 
of  -he  highway  engineer,  is  in  part  as  follows: 

"^my  overseex’  failing  to  attend  any  such  an- 
nual meetin . without  reasonable  excuse  shall, 
upon  complaint /of  the  county  highway  engineer, 
be  removed  frot.  office  by  he  township  bo  rd, 
as  the  oase  may  be." 

Section  8525,  Article  3,  Chapter  46,  R.  S. 
Mb.  19o9,  is  as  follows: 

"All  gr  ding  t n general  road  work  or  im- 
prove :ents,  except  in  the  opening  of  ne  roads 
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or  work  made  necessi  ry  by  a relocation  of 
ci^ange  of  road,  shall  be  done  prior  to 
August  first  of  eacn  year:  Provided,  how- 
ever, this  section  snali  not  be  construeu  as 
preventing  general  or  special  road  work  after 
/.ugust  first.’* 

Section  8514,  Article  o,  Chapter  46,  R.  S.  Mo. 
1959,  is  in  part  as  follows: 

'♦The  county  courts  of  all  counties,  other 
then  those  under  township  organization,  shall, 
during  t e montn  of  January,  1918,  with  the 
dvice  and  assistance  of  the  county  hi-uhwsy 
engineer,  divide  their  counties  into  ro' d dis- 
tricts, all  to  be  numbered,  of  suitable  end 
conve  ilent  size,  road  mileage  and  taxable 
pro pert  considered." 

In  view  of  the  provisions  of  Sections  88lo  and 
8 >14,  R*  . Mo.  1959,  supr  .,  clearly  it  1 ot  the  in- 
tention f the  Legislature  that  said  Section  8585,  supra, 
Sit-uld  i pply  to  and  control  the  road  overseers  in  coun- 
ties under  township  organization,  section  8514,  supra, 
and  other  sections  of  suca  .r’ticle  - including  said  Sec- 
tion 8585  - apply  p rticularly  to  road  overseers  in  coun- 
ties not  under  township  organization. 

COMC.  US  I ON 

Therexore,  it  is,  o i«  opinxon  of  ohis  Department 
that  saiu  Section  8525,  ..rtiole  3 , Chapter  46,  . . Mo. 

1959,  does  not  apply  to  counties  under  township  organiza- 
tion. It  is  further  our  opinion  that  the  road  overseers 
in  such  count!  e un  er  township  organi  ation  must  operate 
under  the  provisions  of  Sections  8819  and  8880,  ; article 
17,  Chapter  46,  of  t^e  Revised  Statutes  of  Missouri,  1939. 

Respectfully  submitted, 

S.  V.  MKDLING 

APPROVED:  Assistant  Attorney-General 


aOY  McKlTTkTCK 
Attorney-General 
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SCHOOLS:  Approval  of  substitute  bus  driver-  is  within  pro 

visions  of  anti-nepotism  law;  cleric  of  common 
school  district  cannot  be  removed  without  cause 
and  without  a hearing. 
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filed 

AL 

iAr.  a.  C.  Hammond 
Cleric  of  the  County  Court 
Forsyth,  Missouri 


oear  sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  v.hich  reads  us  follows: 


"Would  youx*  office  be  kind  enough  to 
t^ive  this  office  an  opinion  on  the 
following  two  matters: 

”1.  The  anti-nepotism  provision  in 
the  Missouri  Constitution  prohibits 
Sohool  Boaru  ..embers  from  hiring  rela- 
tives of  the  fourth  degree  or  less  us 
bus  drivers  etc.  how  can  a sohool 
board  hire  a bus  driver  ana  then  this 
bus  ariver  hire  a substitute  who  has 
to  be  approved  uy  the  board  and  who 
is  related  by  such  degree  to  a majority 
of  the  board  or  to  the  majority  approv- 
ing tne  suid  substitute? 

"2.  Can  the  Clerk  of  a common  sohool 
district  be  removed  by  tne  board  with- 
out cause  and  without  a nearing? 

"These  questions  are  before  me  and  the 
matter  is  oausing  some  trouble.  The 
County  Treasurer  anu  I need  to  have  an 
opinion  from  you  because  of  the  matter 
of  paying  some  warrants  urawn  under 
such  conditions  and  the  clerk  refusing 
to  sign  them  and  a new  clerk  be  ap- 
pointee and  tne  old  clerk  claiming  to 
hold  over." 


x.r.  n.  G.  Hammond 
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I. 


Tour  first  question  Has  to  do  with  the  anti-nepotism 
provision  of  the  Missouri  Constitution,  which  Is  Section 
IS  of  Article  XIV,  ana  which  reads  as  follows: 


’’y.ny  public  officer  or  employee  of 
tills  State  or  of  any  political  sub- 
division thereof  v;ho  snail,  by  vir- 
tue of  saiu  office  or  employment, 
have  the  right  to  name  or  appoint 
uny  person  to  render  service  to  the 
State  or  to  any  political  subdivision 
thereof,  ana  who  shall  name  or  ap- 
point to  such  service  any  relative 
within  the  fourth  decree,  either  by 
consanguinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or 
employment . " 


A scnool  director  is  a public  officer.  It  was  so 
hela  in  the  case  of  otate  ex  rel.  moKittricic  v.  Whittle, 
6b  S.  W.  (2a)  100,  wherein  the  court  used  tne  following 
language: 


"Thus  it  also  appears  tnat  a school 
director  is  a public  officer  within 
the  meaning  of  saiu  section  of  the 
Constitution. " 


The  section  of  the  Constitution  there  bein^  considered  v«as 
the  anti-nepotism  section. 

It  follows,  therefore,  that  a school  director  cannot 
name  or  appoint  a relative  within  the  prohibited  degree  to 
render  service  to  tile  school  district,  which  is  a political 
subdivision  of  the  state. 

Your  request  states  that  the  directors  require  that 
a substitute  bus  uriver  be  approved  by  them  before  he  can 
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opei’ate  a bus.  That  being  true , the  approval  oi‘  the  di- 
rectors is  necessary  to  allow  him  to  renuer  service  and 
receive  compensation.  The  approval  by  tne  uirectors  is, 
tnerefore,  e quivalent  to  an  appointment  or  hesitation  by 
the  uirectors,  ana  would  oe  prohibiteu  oy  the  anti-nepotism 
provision  of  tzie  Constitution. 

It  is  a general  rule  of  law  that  v.hat  a person  can- 
not do  uirectly  under  the  law,  he  cannot  ao  indirectly  or 
by  subterfuge.  In  the  case  of  Eisensmith,  et  al.  v.  Buhl 
Optical  Co.,  et  al.,  178  0.  695,  the  juprome  Ooui*t  of 

West  Virginia  Suiu: 


"A  person  * * * inuiviuual  or  corpora- 
tion may  not  ao  by  indirection  \ hut  he 
or  it  is  precluded  from  uoing  uirectly.” 


Likewise,  in  the  case  of  btate  ex  rel.  mcKiutrick 
v.  Dudley  & Co.,  102  3.  W.  (2a)  895,  tne  jupreme  Court  of 
Missouri,  in  uiscussing  the  rignt  of  a corporation  to 
practice  law  through  its  paid  attorneys,  saiu,  1.  o.  900: 


Mths  it  cannot  practice  law  directly, 
it  cannot  ao  so  indirectly,  by  employ- 
ing competent  lawyers  to  practice  for 
it,  as  that  woula  be  an  evasion  which 
the  law  will  not  tolerate.'” 


If  the  director*  coula  appoint  substitute  ariv.rs 
who  are  v^ithin  the  prohibited  de0reo  of  relationship  to 
them,  then  tne  effect  of  the  anti-nepotism  lav/  woula  be 
destroyed  because  they  coula  always  name  as  tne  principal 
driver  a person  who  is  not  related  to  tuem  ana  than  desig- 
nate a relative  us  a substitute.  This  would  be  a subter- 
fuge and  a clear  evasion  of  tne  anti-nepotism  law. 


VoDOLUDlQN 


It  is,  therefore,  the  opinion  of  this  office  that 
school  uirectors  who  require  that  their  approval  be  given 
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to  a substitute  bus  driver  before  he  can  operate  a bus, 
cannot  approve  a substitute  bus  uriver  \.ho  i3  isolated  to 
such  directors  ..ithin  the  fourth  decree,  either  by  con- 
sanguinity or  affinity. 


II . 


Y0Ux  second  question  nas  to  uo  \.ith  the  ruetnou  and 
procedure  fox*  the  removal  of  tac  elern  Cu  a com.  on  senool 
district . 

A clerk  of  a 3cnool  district  is  a public  officer, 
fhe  sane  reasoning  v.hich  holds  that  u school  director  is 
a public  officer  would  coiapel  the  conclusion  that  the  clerk 
of  tne  di^fcxict  in  like..iae  a public  officer.  Iii3  office 
is  created  by  lav.  udu  ..e  exercises  soiue  governmental  func- 
tions. v . t«  to  a.,  rel.  .uchittrlck  ..  hittle,  6u  ... 

( hu ) 100 . ) 

lection  104r2,  n.  a.  . iasouri,  iJw*,  proviuea  for  tne 
appointment  Ox  w cler  „ Ox  a c omuon  scnool  ulstrlot.  It 
reuds,  in  part,  -s  follows: 


Mi'ne  directors  ahull  meet  ..ithin  four 
days  ~l‘tei'  tnc  annual  .xeotin0,  at  so  rue 
pl.xdo  witnin  the  ui3trict,  and  or0aniue 
by  olectin0  one  of  tneir  number  presi- 
dent, txnd  tne  buuX'u  wdall , On  or  before 
the  fifteentn  day  of  July,  select  a 
clerk,  \.Lo  ahull  enter  upon  his  unties 
on  t no  xix  tcont..  ox  i u.y , but  no 

c Oxxp e..Stxt xon  wuolx  be  u.xlo'«veu  auch  clerk 
until  _lr  reports  x’s^uired  by  ln«»  anu  by 
tiiu  coax. u.  auVo  been  w»uly  runuo  unu  fxlad. 

-r>  ♦ rt 


While  no  term  is  speolxioally  pxdwineU  in  the  i’Oxo- 
uO  .n^  section,  >et  aaiu  section  requires  tnut  the  clerk 
snail  antor  upnn  nio  untied  on  tha  fix’toudtn  nay  of  July 
following  his  appointment.  The  section  requires  the  appoint- 
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ment  of  u dark  titer  t-ach  annual  scnool  meetin^.  Thei’e- 
fore,  it  .mist  follow  that  the  tern  of  tne  clerK  is  from 
tne  fifteenth  Ox  July  of  ona  year  to  tue  fifteenth  of  July 
of  tue  follov  in^  year. 

juction  10424,  .v.  j.  , .iusouri,  19J9,  reads  us  fol- 
lows: 

" TUe  bourn  ahull  U^Vu  power  to  remove 
tue  uistrict  cleric  from  Lis  office  for 
dereliction  of  duty  unu  appoint  an- 
other iu  ilia  place,  to  whom  the  former 
incumbent  suull  immediately  deliver  his 
cooks  l.uu  papers  pertaining  to  the  of- 
fice." 


The  ri^nt  to  remove  public  officers  from  office  anu. 
the  correct  proceaure  in  sued  cases  has  been  before  the 
courts  of  tnis  state  on  numerous  occasions.  The  x*ule  as 
to  wnether  tue  appointing  power  has  tne  right  to  remove 
an  officer  at  v.ill  has  been  definitely  established.  The 
rule  was  stated  in  tne  c^su  of  Lorst.iui*  v.  . cemson,  101 
io.  ,.pp.  i.  c.  124,  as  follows: 


" * ■*  The  rule  is  well  established 
that  an  appointment  to  office  for  a 
definite  term  confers  upon  tue  incum- 
bent tne  right  to  serve  out  the  full 
official  periou,  unless  forfeited  by 
misconuuct , for  the'  permanence  of  the 
official  tenure  negatives  the  author- 
ity of  the  appointing  power  of  removal 
at  v ixi.  But  where  the  law  conferring 
tne  authority,  under  which  the  appoint- 
ment ia  maue,  iu  client  as  to  any  limi- 
tation of  tue  ri^nt  oi  removal,  and  the 
official  ter-*  is  unlL-ite- , the  abso- 
lute power  of  ranov.nL  is  an  incident  to 
tne  power  ox  appointment  to  be  invoked 
unu  upplieu  at  pleasure,  without  notioe, 
ana  without  iu0al  liability  for  the  re- 
sults ; These  principals  .mve  been  fre- 
quently recOouizeu  in  numerous  decisions, 
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alike  by  the  federal  courts  as  well 
as  by  the  courts  oi'  many  Otates,  in- 
cluding our  own.-1  (Jitin^  numerous 
case-.  • ) 


Likewise,  in  the  case  of  Otate  ex  ini'.  , torney  Gen- 
v.  Hedrick,  294  Mo.  21,  the  jU  xeue  Court  of  Missouri 
1.  c.  64: 


"If  the  simple  power  to  appoint  is 
conferred  ana  no  tern:  is  fixed  by  law 
and  nothing  else  appears,  then  the  ap- 
pointee may  be  removed  at  pleasure,  by 
the  appointing  autnority,  without  no- 
tice, the  preferment  of  charges  or  the 
asolfc^iment  of  reasons.  (fhroop  on  Pub- 
lic Officers,  3ec.  054;  Meohem's  Public 
Officers,  sec.  445.)  The  reason  of  the 
rule  is  found  in  the  unreason  of  its 
alternative,  v.hich,  as  .«r.  IAeohem  says, 
wuuld  be  that  the  tenure  of  such  ap- 
pointee then  would  be  'subject  to  no 
will  but  nij  own;’  i.  e.  ue  would,  in 
such  case,  hold  at  his  own  pleasure,  a 
preuiounent  in  v<hich  courts  have  re- 
fused to  place  tne  public.  This  is  the 
law  in  this  Jtate.  In  otnte  ex  rel. 
dampbelx  v.  Police  Commissioners,  14  .. o. 
App.  1.  c.  002,  it  was  said:  'It  is  not 
disputed  that  the  power  of  removal  at 
pleasure  is  incidental  to  tne  power  of 
appointin0 , in  tne  absence  of  any  in- 
consistent limitation  in  the  law  wuich 
creates  tne  authority  to  appoint.*  This 
decision  was  fully  approved  by  this  court 
on  appeal.  (8b  o.  1.  c.  145.)  In  an- 
other particular  thi3  Cc.se  vus  disap- 
proved in  otnte  ex  rel.  v.  Johnson,  120 
Mo . 1.  c.  51,  but  the  lan^ua^e  above  set 
out  was  approvingly  yuoteu  end  the  rule 
it  states  was  applied  as  decisive  of  the 
case  then  unuer  consideration.  The  s^i.e 
rule  was  followed  in  Jtate  ex  rel.  v. 
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,J.t , 26  ho.  Ap 1.  o.  676.  In  tnls 
case  a formulation  cu  the  rule  by 
Thayer,  J. , tnen  on  tile  circuit  bench, 
Was  upproveu.  Other  uecisions  are  In 
point.  (Jtate  ex  rel.  v.  Brown,  o7 
o.  APp.  1.  c.  204;  ilorstman  v.  i-dam- 
son,  101  Mo.  .»pp.  1.  c.  124,  125,  ana 
cases  citeu;  State  ex  ini',  v.  Crandall, 
269  :.;o . 1.  c.  51.)  A like  principle 
is  ap proven  in  State  ex  rel.  v.  stone- 
street,  99  Mo.  1.  c.  o77;  jtate  ex  rel. 
v.  Ilawes,  177  .,o.  1.  c.  o78.  The  rule 
is  aaiu  to.  be  ’universal’  in  29  Cyc. 
pp.  1570,  1571,  1408;  and  ’general*  in 
22  R.  C.  L.  secs.  266,  267,  pp.  562, 
56o;  anu  ’uniform*  in  note  to  right  v. 
Gamble,  loo  Ga.  576,  in  .urn.  Cases, 
19120 , p.  o74,  et  seq.  h inner  ous  au- 
thorities are  cited  in  this  note — 
State,  'a  eaeral  und  English.  Others 
may  be  found  in  note  to  Train  or  v. 

Board  (.Mich.)  15  L.  ..  ..  95.  * * *" 


,4gain,  1.  o.  65,  tne  court  helu: 


"It  thus  appears  that  when  the  Legisla- 
ture provides  for  the  appointment  of  one 
official  by  another,  if  it  aoes  nothing 
more,  auopts  no  means  to  forestall  it, 
tne  act  authorizing  the  appointment  will 
inevitably  raise  the  power  to  rumove  at 
pleasure.  * * * 

"This  power  may  bo  defeated  by  specific 
provisions  vnich  destroy  it  or  by  the 
fixinu  of  a tenure,  v.uicn  is  inconsistent 
with  it.  * * * * * 


Under  tne  foregoing  authorities  it  must  oe  c^ear  that 
the  right  of  the  appointing,  power  to  remove  a public  offioer 
at  . ill  is  destroyed  ii  either  one  or  both  of  two  situations 
prevail.  The  first  is,  if  the  officer  has  a definite  term 
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provided  by  law,  anu  the  second  is,  if  the  law  has  pluoed 
specific  limitations  ori  the  . ijht  or  tne  nppolntin0  power 
to  remove  such.  officer. 

lu  the  ease  of  the  clerk  of  u common  school  district, 
the  law  actually  provides  u term  for  his  tenure  of  office, 
h'hile  not  aamin0  suoh  period  a term,  the  effect  of  the  law 
is  to  create  a tenure  of  one  year,  fx’om  July  15th  of  the 
year  of  his  appointment  to  the  follov.inj  July  15th,  when 
a successor  v,cul~  automatically  enter  into  the  office. 
Therefore,  it  would  seem  that  since  the  clerk  of  the  sohool 
district  has  a definite  term  of  office,  the  school  board 
coulu  not  1‘emove  him  ut  will. 

/urtnermore,  oection  10424,  supra,  pluoes  a further 
limitation  upon  the  ri^ht  of  the  boaru  to  remove  the  clerk. 
It  provides  that  the  board  may  remove  him  "for  dereliction 
of  duty."  Therefore,  the  l^w  has  not  conferred  the  simple 
power  to  appoint  upon  the  board,  bdt  kith  that  power  of 
appointment  has  also  provided  when  the  clerk  may  be  re- 
moved. Under  the  law  tne  clerk  has  mx ay  important  duties 
to  perform  in  connection  *itn  the  administration  of  the 
public  acuools,  una  unaoubteuly  the  Lej.  islature  contem- 
plated that  he  ououla  a more  or  less  established  offi- 
cer for  his  term.  vVe  think  the  Legislature  has,  therefore, 
limited  the  power  of  the  board  to  renove  the  olerm  to  a 
finding  by  it  that  he  ims  been  derelict  in  nis  duties. 

In  the  case  of  Hudgins  v.  School  District,  012  Mo.  1, 
10,  the  juprene  Court  used  some  lan^ua&e  which  ut  first 
glance  mi^ht  seem  to  refute  tne  above  principle.  In  that 
case  the  court  was  discussing  the  ri*^ht  of  a boaru  to  ap- 
point a clerk  temporarily  ana  tne  legality  of  tne  acts  done 
by  such  temporary  clerk.  In  uiscussin0  the  office  of  clerk 
tue  court  mentioned  several  statutes,  including  tne  statute 
re^ardin^  the  removal  of  the  clerk,  ana  in  that  connection 
said : 


M While  the  authority  of  the  board  to 
remove  him  (^eo.  11217)  is  unqualified, 
it  is  solely  a power  of  tne  board  and 
bears  no  such  relation  to  the  statutes 
defining  his  powers  anu  duties  as  to 
change  thuir  character.'1 


1 iZT  • ji.»  0 
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Tiie  foregoing  statement  mi^ht  inuicate  tout  the 
court  wua  holding  that  tne  authority  of  the  board  to  re- 
move a cleric  Is  unqualified  or  unlimited.  However,  from 
a reading  of  the  faota  in  the  case  in  connection  with  the 
question  which  tne  court  was  discussing,  it  will  be  seen 
tnat  the  oourt  was  in  no  way  passing  upon  the  right  of 
tne  bouru  to  remove  the  cleric.  The  court  was  considering 
the  validity  of  the  acts  of  a temporary  clerk,  and  there 
was  no  occasion  for  a holding  as  to  when  or  how  the  board 
could  remove  a clerk.  That  question  was  not  in  tne  case, 
anu  the  foregoing  language,  if  holding  that  the  power  of 
the  board  to  remove  the  olerx  is  unlimited,  is  certainly 
dictum  and  not  controlling. 

It  is  also  well  established  that  where  the  power  of 
removal  of  a public  officer  is  limited,  such  officer  can- 
not oe  removed  except  upon  charges  made  and  a hearing  had. 
The  rule  is  stated  in  btate  ex  rel.  venison  v.  City  of 
3t.  Louis,  90  Mo.  1.  c.  22,  us  follows: 


"Where  an  officer  is  appointed  uuring 
pleasure,  or  where  the  power  of  removal 
is  discretionary,  the  power  to  remove 
may  be  exercised  without  notice  or  hear- 
ing. Wiela  v.  commonwealth,  b2  Pa.  jt. 
478;  ^x  parte  Koanen,  lb  Peters,  2b0. 

But  where  the  appointment  is  during  good 
behavior,  or  where  the  removal  must  be 
for  cause,  the  power  of  removal  oun  only 
be  exeroi3eu  when  charges  are  made  against 
the  aocuseu,  anu  after  notice,  with  a rea- 
sonable opportunity  to  be  haaru  before  the 
officer  ox*  body  having  the  power  to  re- 
move. 3askin*s  case,  8 Term  hep.  209; 
field  v.  Commonwealth,  supra;  Jtato  v. 
liryoe,  7 Ohio  gt.  (purt  2)  82;  nillon  on 
hun.  Oorp.  (o  ha.)  secs.  280  to  254." 


This  rule  has  be^n  uniformly  followed  La  this  state 
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OOROLUSIQN 


It  is,  therefore,  the  opinion  of  tnis  office  that 
tne  clerk  of  a common  acnuol  district  cannot  be  removed 
by  tiie  board  without  cause  anu  without  a hearing  on 
charges  placed  against  him. 


Respectfully  submitted 


HARRY  H.  KaY 

Assistant  attorney  General 


aPPUOV^u: 


ROY  A.cKilTRlOK 

Attorney  General 


HHR:HR 


fL-GCTIONL:  Votes  shown  by  tally  sheets  should  *>e  co umfc-e-d 

rather  than  those  shown  by  certificate  of  Judges 
and  clerks,  where  there  is  a discrepancy,  but  when 
canvassers  have  once  tabulated  the  votes  and  said 
tabulation  has  been  certified  in  to  proper  authori 
ties,  canvassers  cannot  retabulate  the  votes,  nor 
can  the  county  clerk  certify  either  an  amended  or 
new  abstract  of  the  votes. 

November  19,  1942 


Mr.  Chas.  K.  Hart 
Prosecuting  ^ccorney 
Brookfielu,  iwissouri 


Dear  sir : 


This  will  acknowledge  receipt  of  your  letter  of 
November  Ik,  *.hica  reads  «^s  follows: 


"At  the  recent  election,  held  on  the 
3rd  uay  of  November,  1942,  Y.'ayne  W. 
Cowan  was  a canuidat©  for  the  office 
of  representative.  The  ballots  were 
canvassed  officially  by  the  bounty 
Court  on  the  6th  uay  of  November, 
1942. 

"1  have  tne  affidavit  of  Wayne  W* 
bowan,  which  I hanu  you  herewith,  in 
which  ne  states  taut  ne  was  present 
at  thu t count  ann  of  his  own  Knowl- 
edge knows  that  the  County  court 
failed  to  count  the  tallies  in  all 
or  tu6  Tally  Books. 

"He  states  tnat  there  were  differ- 
ences found  in  some  of  the  booms  can- 
vasseu  between  tne  number  of  tallies 
and  the  number  reported.  He  insists 
that  the  County  Court  snould  have 
counted  the  tallies  in  all  of  the 
boohs,  ana  as  these  books  are  now  in 
the  hanas  of  the  County  Clerk  they 
may  still  be  counted. 


"Please  let  me  know  whether  you  have 
passed  on  the  duties  of  the  County 
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Court  in  this  regard,  ana  if  so  favor 
me  with  a copy  of  your  opinion,  ana  If 
not  will  appreciate  an  opinion  from 
your  aepa  rtmerrt . " 


«.s  to  whether  or  not  tna  canvassers  snoula  certify 
tie  number  of  votes  us  shown  by  the  tally  sheets  or  as 
shown  by  the  certificate  of  the  judges  una  clerics  of  the 
precinct,  we  think  faction  Hold,  R.  3.  id.ssouri,  19o9, 
settles  tne  .uestion.  3oiu  section  renas  us  follows: 


"When  tae  judges  of  election  of  any 
voting  precinct  in  any  county  in  this 
state,  or  in  any  city  in  this  state 
not  within  a county,  in  casting  up  the 
totals  of  the  votes  cast  in  such  pre- 
cinct at  any  primary  or  general  elec- 
tion, snail  make  an  error  giving  to 
any  canaidate  for  any  district  office 
voted  for  entirely  within  auoh  county, 
or  such  city,  a greuter  or  less  iiumoer 
of  votes  t nan  such  candidate  actually 
received,  us  shown  by  tne  tally  sheet 
of  such  precinct,  it  shall  be  the  duty 
of  tne  county  clerk  of  such  county,  or 
of  the  board  of  election  commissioners 
of  any  such  city,  and  tne  board  of 
election  commissioners  in  all  cities 
of  this  state  having  such  board,  be- 
fore certifying  to  the  nomination  or 
eleotion  of  any  candidate  for  a county 
office,  or  for  a aisti‘iot  office  voteu 
for  entirely  within  such  county,  or 
such  city,  to  give  to  the  candidate  or 
candidates  v.hose  total  vote,  as  certi- 
fied by  the  judges  of  election  is  more 
ox*  less  than  the  number  of  votes  actu- 
ally cast  for  such  candidate  or  conci- 
liates, as  shown  Dy  tne  tally  sueet  of 
such  precinct,  the  actual  number  of 
votes  cost,  for  such  candidate  or  canal- 
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Mi*.  ../ha 3.  K.  Hart 


dates  in  the  precinct  or  precinct3  in 
’./hich  auoh  error,  or  errors,  occurred, 
the  certificate  of  the  Judges  of  elec- 
tion to  the  contrary  notwithstanding," 


The  foregoing  section  specifically  provides  that 
tivO  number  of  votes  us  shown  by  the  tally  sheets  shall 
prevail  a3  against  the  niuaber  of  vot  s certified  'ey  the 
judges  ana  clerks. 

Your  second  question  is  whether  or  not  t ie  county 
clerk  nay  yet  correct  his  certificate  to  correspond  to 
the  votes  oast  n3  3hown  by  the  tally  sheets. 

It  is  a generij.  rule  of  law  tin  t when  an  officer 
has  exercises  a power  ^jiven  to  him  by  lav/,  he  cannot  re- 
exercl3e  that  power  or  connect  nis  acts  unless  the  law 
specifically  ;ives  him  such  power  of  amendment  ox*  correc- 
tion. The  rule  is  stated  in  46  0.  J.  103d,  Geo.  292,  us 
follows : 


MIu  tne  absence  of  soatutory  author- 
ity, oUi  officer  in  perloriainw  a statu- 
tory uuty  whic/i  aoes  n involve  the 
exorcisa  oi  discretion  is  v.ithout  the 
power  of  amentuoent ; ana  wnen  the  judg- 
ment ox-  discretion  of  an  executive  of- 
ficer lias  been  completely  exex'cised  in 
the  performance  of  & specific  duty,  the 
act  pei'fcnueu  is  beyonu  nia  ru-vie.  or 
r.call,  although  the  statute  confer- 
ring authority  expressly  nukes  his  ue- 
teiuilnation  discretionary." 


In  your  case  Gection  11616,  supra,  left  no  discre- 
tion to  the  county  clerk  as  to  which  figure  snould  be  used 
in  arriving  at  tne  correct  number  of  votes  which  hau  been 
received  by  candidates.  He  ex3x'ciseu  the  uuty  which  he 
hau  ix!  that  regard.  We  assume  that  he  has  carried  out  the 
provisions  of  Jeotion  114C~,  ,i.  S.  Missouri,  1939,  .xa  has 
before  now  certified  to  the  secretary  of  state  an  abstract 
of  the  votes  as  determined  by  the  canvassers  in  his  county. 
Thut  being  true,  there  would  be  no  way  by  which  the  county 
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cleric  ana  his  associate  c^xvassers  ooulu  now  retabulate 
the  votes  anu  aenu.  ..  supplemental  or  corrected  abstract 
to  the  secretary  of  state. 


. HoiiJoIOh 


It  is,  tuerei’or e , the  opinion  of  this  office  that 
the  votes  shown  by  the  tally  sheet.,  should.  be  counted 
rather  than  those  shown  by  tu&  certificate  of  tne  juu^es 
ana  clerics,  v/hoxo  there  is  u discrepancy,  out  that  when 
tne  canvassers  L.va  once  tuouiafceu  tne  votes  and  said 
tabulation  nus  been  certified  in  to  the  proper  authorities f 
the  canvassers  cannot  re tubulate  the  votes,  nor  can  the 
county  cleric  certify  either*  a. n anenued  or  nev  abstract  of 
tne  votes. 


respectfully  submitted 


. 1 1 . . 

.assistant  .attorney  General 


, PPHOVnx. : 


hOY  McKlTt-.l^iv 
Attorney  General 


HiiKiHH 


SCHOOL  FUND  MORTGAGE: 


Personal  taxes  of  mortgagor  cannot 
be  deducted  from  surplus  proceeds  of 
foreclosure  sale. 


November  oO,  19<t2 


Mr.  Leo  J.  Harned 
Prosecuting  attorney 
Sedalla,  Missouri 


Dear  sir: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date,  willed  reads  as  follows: 


"I  would  appreciate  an  opinion  on 
the  following  question  to-wit: 

"Where  a man  had  a School  Fund  Mort-  ’ 
gage  on  his  property  and  the  property 
was  foreclosed,  and  where  the  party 
owed  personal  taxes  which  were  delin- 
quent, oan  the  surplus  from  the  fore- 
closure of  the  Sohool  Fund  Mortgage 
be  applied  by  the  oounty  court  to  the 
payment  of  the  delinquent  personal 
taxes?" 


We  assume,  of  course,  that  the  school  fund  mortgage 
which  was  foreclosed  contained  the  provisions  required  by 
Section  10585,  R.  s.  Mo.  1959.  That  being  so,  said  mort- 
gage provided  that  upon  default  in  payment  of  the  debt  se- 
cured, "the  sheriff  of  the  oounty  may,  upon  giving  twenty 
days’  notice  of  the  time  and  place  of  sale,  * * * proceed 
and  sell  the  mortgaged  premises,  or  any  part  thereof,  to 
satisfy  the  principal  and  interest,  * * 

Section  10587,  R.  S.  Mo.  1959,  reads  as  follows: 


"^Whenever  the  principal  and  interest, 
or  any  part  thereof,  secured  by  mort- 
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gage  containing  a power  to  sell, 
snail  become  aue  and  payable,  tne 
county  court  may  make  an  oraer  to 
tile  sheriff,  reciting  tne  debt  and 
interest  to  be  receivea,  ana  com- 
manding him  to  levy  tne  jtjne,  with 
costs,  upon  the  property  conveyed 
by  said  mortgage,  v.hicn  shall  be 
aescribeu  us  in  the  mortgage;  and  a 
copy  of  such  oruer,  uuly  certified, 
being  delivered  to  the  sheriff , shall 
have  the  effect  of  a .fieri  racias  on 
a judgment  01'  foreclosure  by  the  cir- 
cuit court,  and  shall  be  proceeded 
with  accordingly." 


froo.  the  two  sections  above  pioted  from,  it  appears 
that  the  authority  of  the  sheriff  is  to  sell  the  mortgaged 
premises  to  satisfy  tne  debt  secured  by  tne  mortgage  and 
also  to  pay  the  costs  of  tne  foreclosure.  He  is  given  no 
authority  to  pay  .-.nythint,  further  out  of  the  proceeds  of 
the  sale.  His  position  in  f oreclosin  , a school  fund  mort- 
gage is  similar  to  that  of  a trustee  under  a need  of  trust. 

Of  course,  personal  taxes  ao  not  constitute  a lien 
against  the  land  of  the  person  against  whom  such  taxes  are 
assessed.  It  has  been  held  in  this  state  that  the  trustee 
unaer  a deed  of  trust  oannot  even  pay  taxes  against  the 
mortgaged  lana  out  of  the  proceeds  or  a foreclosure  3ale. 
Jee  jeott  v.  Shy,  55  Ko.  478.  'fhis  jase  held  that  land 
sold  at  a foreclosure  sale  passed  to  the  purchaser  subject 
to  all  incumbranoes  prior  to  the  one  unaer  which  the  sale 
wa3  maae.  This  doctrine  was  followed  in  tne  very  recent 
case  of  orannek  Realty  Go.  v.  r.atnon  frank , Inc.,  o46  Mo. 
187,  159  8.  V..  (2d)  926. 

In  tne  case  or  ^chmiut  v.  smith,  57  Mo.  lo5,  157, 
tne  jupreme  court  Sv-id: 


trustee  holaino  the  naked  le^al 
title  cannot,  on  sale  of  tne  prop- 
erty, use  part  or  the  purunase  money 

to  satisfy  taxes  or  prior  incumbranoes, 


Mr.  Leo  J.  Earned 
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unless  lie  is  empowered  thereto  in 
the  instrument  creating  tue  trust. 
In  all  such  eases  the  purchaser 
ta^es  the  lanu  subjeot  to  the  In- 
cumbrances. ’’ 


To  the  3uiae  effect  is  the  case  of  Brown  v.  Bland, 
229  3.  W.  443  (MO.  ;*pp.). 

In  tae  foregoing  case  of  .Schmidt  v.  Jmith,  the 
taxes  which  had  been  aeuucted  by  the  trustee  from  the  pro- 
ceeds of  tae  f oreclosure  sale  were  taxes  which  were  due  a 
city,  but  it  was  agreed  by  tae  parties  taut  under  the  law 
tae  tui83  uiu  not  constitute  a lien  upon  the  property.  In 
discussing  the  oase.  the  court  used  the  language  above 
quoted  ana  also  said: 


’•That  tne  sale  realized  more  than 
enough  to  di scharge  the  whole  debt , 
cannot  alter  the  case  or  affect  the 
principle . Vvhen  the  amount  secured 
was  paia  off,  the  residue  belonged 
to  the  grantor  in  the  ueed. 

" _na  more  especially  would  this  be 
tiie  case  here — where  the  t^xes  con- 
stitutea  a simple  debt  against  the 
owner,  ana  there  was  no  lien  against 
tiie  property.  No  man  can  pay  anoth- 
er person* s uebt  without  a request 
to  uo  so,  and  then  charge  him  there- 
for. * 


In  tne  case  of  a sheriff  foreclosing  a school  fund 
mortgage,  he  woula  have  no  authority  other  than  tnat  _,iven 
him  by  the  statutes.  ..s  pointed  out  above,  nothing  in  the 
stututes  authorizes  him  to  pay  any  other  than  the  debt  se- 
cured by  the  mortgage  anu  the  costs  of  the  proceeuing.  That 
beint,  true,  he  wuulu  not  even  nave  the  right  to  pay  the  taxes 
against  the  property  itself,  since  hia  sale  would  pass  the 
property  subject  to  prior  incumbrances,  one  of  which  would 
be  taxes  uue.  If  he  could  not  pay  a prior  lien  against  the 
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land,  it  woula  seem  to  follow  that  he  coula  not  pay  a per- 
sonal debt  which  the  owner  of  the  l&nu  owed. 

If  the  school  fund  mortgage  contained  provisions 
authorizing  the  sheriff  to  pay  taxes  ana  other  items  out 
of  the  prooeeus  of  sale,  another  question  woula  be  pre- 
sented. We  have  assumed  in  this  opinion  that  the  school 
funa  mortgage  merely  provided  for  the  payment  of  the  debt 
and  costs  of  the  foreclosure. 


CCNdHJ.il  ON 


It  is,  therefore,  the  opinion  of  this  office  that 
the  surplus  from  the  foreclosure  of  a school  funu  mortgage 
cannot  be  applied  to  tne  payment  of  delinquent  personal 
taxes  owed  by  the  mortgagor. 


Respectfully  submitted 


HANKY  H.  KAY 

..ssistant  attorney  General 


.iPPROVED: 


ROY  ivicKITTRICK 
Attorney  General 


HIiK:HR 


CONSERVATION  COMMISSION:  Construction  of  regulation  #37 - (k) 

STATUTORY  CONSTRUCTION:  pertaining  to  resident  State  Wholesale 

Dealer's  Permit. 


January  15,  1942 


Y' 


\ 


Honorable  Robert  VV.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Caruthers villa,  Missouri 


Dear  Sir: 


FILE. 


This  will  acknowledge  receipt  of  your  r quest 
for  an  official  opinion  w ich  reads  as  follows: 


"I  would  like  to  know  if  under  Sec. 
(k)  Page  12,  wildlife  and  forestry 
code  of  Missouri  for  the  year  1941, 
if  one  who  operates  a fish  market 
and  sells  fish  to  a restaurant  is 
compelled  to  purchase  a Resident 
State  Wholesale  Pish  Dealer's  Per- 
mit of  v25.00. 

"The  person  in  question  has  a whole- 
sale and  retail  market,  however,  he 
does  not  ship  any  fish.” 


The  regulation  you  referred  to  is  now  known  as 
Section  57,  subdivision  (k),  page  29  of  the  Wildlife  and 
Forestry  Code  for  1942,  which  reads  as  follows: 


"To  possess,  buy,  sell,  transport 
and  ship  fish  and  fro^s  for  whole- 
sale purposes,  as  provided  herein, 
upon  the  payment  of  a resident 
wholesale  fish  dealer's  permit  fee 
of  twenty-five  dollars  (.,,25.00)." 


Hon.  Kobert  V..  ^awkins 
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The  courts  have  defined  wholesale  dealer  and  whole- 
saler. The  court,  quoting  approvingly  from  Veazey  Drug  Co. 
v.  Bruza,  37  Pac.  (2d)  294,  1.  c.  296,  said: 


nA  wholesale  dealer  is  one  whose 
business  is  the  selling  of  goods  in 
gross  to  retail  dealers,  and  not 
by  the  small  quantity  or  parcel  to 
consumers  thereof.  State  v.  Lowen- 
haught,  79  Tenn.  (11  Lea)  13;  Y.ebb 
v.  State,  79  Tenn.  (11  Lea)  662." 


The  court  in  ureat  Atlantic  & Pacific  Tea  Co.,  v. 
Cream  of  «heat  Co.,  227  Federal  46,  defined  wholesaler  in 
these  words: 


"A  ’wholesaler’  is  one  who  buys  in  com- 
paratively large  quantities,  and  who 
sells,  usually  in  smaller  quantities, 
but  never  to  the  ultimate  consumer  of 
an  individual  unit.  He  sells  either  to 
a ' jobber, • a sort  of  middleman,  or 
to  a ’retailer,'  who  sells  to  the  con- 
sumer. The  quantities  bought  by  the 
wholesaler  may  vary  from  a fraction  of 
a car  load  to  many  car  loads;  it  being 
the  character,  not  of  his  buying,  but 
of  his  selling,  that  marks  him  as  a 
wholesaler. n 


A wholesale  dealer  has  often  been  defined  as  one  whose 
business  is  to  sell  goods  in  gross  as  contra-distinguished  from 
one  who  sells  in  small  quantities.  It  is  common  knowledge 
among  business  men  that  restaurants  and  eating  establishments 
purchase  practically  all  supplies  at  wholesale  prices,  that 
very  few  commodities  are  they  required  to  purchase  at  consumer’s 
cost.  The  usual  procedure  is  that  the  restaurant  owner  pur- 
chases supplies  at  the  same  cost  as  a retailer. 

The  permit  in  question  is  that  of  a Sate  'Wholesale  Fish 
Dealer.  The  fact  that  he  does  not  ship  fish  does  not  lessen  his 
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obligation  requiring  him  to  purchase  such  permit.  One  of  the 
primary  rules  of  construction  of  statutes  or  ordinances  is  to 
ascertain  and  ive  effect  to  the  lawmakers'  intent  which  should 
be  done  from  words  used,  if  possible,  considering  the  language 
honestly  and  faithfully  to  ascertain  its  plain  and  rational  mean- 
ing and  to  promote  its  object  and  manifest  purpose.  (City  of 
St.  ^ouis  v.  Hope,  126  S.  V..  (2d)  1201.)  You  kate  that  this 
party  operates  both  wholesale  and  retail  business. 

Therefore,  it  is  the  opinion  of  this  department,  in  view 
of  the  foregoing,  that  such  party  is  required  to  purchase  a resi- 
dent State  Wholesale  Dealer’s  Hermit. 


Respectfully  submitted 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  THU  1X0 

(Acting)  Attorney  General 


A RK :EAW 


CANCER  COMMISSION:  Has  no  authority  to  convey  right-of-way 

for  street. 


February  20,  19*2 


Miss  jorothy  A.  Hehmann 
Lceoutive  secretary,  Cancer  Goikaission 
o71o  ..ushington  Boulevard 
Jt.  Louis,  Aissouri 


tear  ] i : 


This  will  acknowledge  receipt  of  your  letter  of 
February  16,  1940,  in  whicn  the  following  request  for  an 
opinion  is  made: 

"This  oxfiae  is  in  receipt  of  a letter 
fro  la  A.  v.  aappington,  attorney-at-luw , 
Columbia,  Missouri,  reading  as  follows: 

•At  the  tiiue  that  the  City  deeded 
the  property  to  the  State  for  the 
construct  on  of  the  Cancer  Hospital 
it  was  xJz*oposed  that  the  street  on 
the  east  side  of  the  hospital  tract 
be  widenea  and  opened  as  a street. 

The  City  is  now  in  the  process  of 
obtaining  the  right  of  way  for  this 
street  and  it  will  be  necessary  for 
the  City  to  have  a dead  froxu  the 
Cancer  Hospital  Oo-anission  for  20 
feet  along  the  ea3t  side  of  the 
Cancer  Hospital  tract.  Will  you 
please  aavise  ue  if  this  is  satis- 
factory anu  I will  prepare  a need 
conveying  this  tract  to  the  City  for 
street  purposes.* 

"At  the  tike  the  property  on  which  the 
CcAicex*  Hospital  is  erected  wus  deeded  by 
the  City  of  aoluxabia  to  the  Etute  for 
thut  purpose,  thei’e  was  son.e  discussion 
about  the  openin0  of  a street  on  the  east 
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slUe  of  the  hospital  tract.  For  your 
information,  the  hospital  is  bounced 
on  the  south  by  Highway  40.  Running 
at  right  angles  to  Highway  40  and  on 
the  south  side  thereof  is  Korth  Garth 
«vonue.  If  tain  avenue  wore  projected 
northward  across  Highway  40,  accord- 
ing to  Lr.  gappin^ton,  it  would  re- 
quire the  use  of  about  20  feet  of  the 
east  siae  of  tne  tract  now  usea  by  the 
dancer  Hospital. 

"^t  the  time  this  property  was  needed 
to  tne  jtcte  tue  C-ncer  Commission  was 
agreeable  to  the  construction  of  this 
street,  huvin0  the  thought  at  that 
time  tnat  they  ooulu  use  this  street  as 
their  means  of  entrance  to  the  hospital 
grounds  from  the  east.  As  tne  street 
v/as  not  constructed  at  tnat  time,  the 
hospital  was  required  to  builu  a road 
from  the  hospital  builaing  to  the 
southern  enu  of  its  tract  entering  into 
lii^hway  40. 

"Consequently  no  particular  importance 
as  far  as  hospital  use  is  concerned 
coulu  be  attached  to  the  extension  of 
North  Garth  ^venue,  as  the  present  road 
from  the  public  highway  thi'ough  tne  uos- 
pital  grounds  is  adequate  for  all  pur- 
poses. 

"go  that  you  are  conversant  with  all  of 
the  facts,  your  office  is  .equested  to 
bear  in  mine  that  the  Cancer  Hospital 
property  was  a gift  of  the  dity  of 
Columbia,  ana  v.as  purenasea  merely  for 
the  purpose  of  malcin^  the  gift  as  the 
danoer  doim-ission  required  that  the  site 
of  the  hospital  be  within  the  corporate 
limits  of  tne  City  of  Columbia..  ..  spe- 
cial bond  election  to  authorize  the  pur- 
chase v.as  had  in  dolumbia,  ana  the  ^anoer 
Commission  has  at  all  times  received  the 
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utmost  of  cooperation  from  the  City 
of  Columbia. 

"It  is  the  t nought  of  the  Commission 
that  the  deeding  back  of  the  20  foot 
strip  on  the  eastern  end  of  its  prop- 
erty to  the  City  of  Columbia  would  in 
no  wise  effect  the  efficiency  of  the 
hospital  or  its  administration.  The 
Commission,  however,  realizes  that 
this  property  is  the  property  of  the 
State  of  Missouri,  ana  what  legal  steps 
would  be  necessary  to  revest  title  to 
thi3  20  foot  strip  in  tue  City  of 
Columbia  for  street  purposes,  are,  of 
course,  unknown  to  us,  and  we  will, 
therefore,  asm  your  office  to  kindly 
auvi3e  us  the  legal  position  that 
should  be  taicen  by  the  Cancer  Commis- 
sion in  its  reply  to  hr.  Cappington*s 
oonuuun  ication." 


The  laws  of  the  ctatw  relating  to  the  Cancer  Commis- 
sion and  the  3t.*te  Cancer  Hospital  are  contained  in  Chapter 
125,  Revised  statutes  of  Missouri,  1959,  will  oh  were  enacted 
by  the  59th  General  .kSeeiably  in  19o7.  Tne  Commission  was 
authorized  to  establish  the  hospital;  the  Commission  further 
has  power  to  appoint  tne  medical  staff  of  the  Hospital,  to 
select  ana  fix  the  compensation  of  employees,  to  make  rules 
and  regulations  for  the  conuuct  ana  discipline  of  tne  hos- 
pital, to  establish  clinics,  ana  ao  other  things  relating 
to  the  operation  of  the  hospital,.  There  is  no  authoi*ity  oon 
f erred  upon  tne  Commission  oy  any  of  the  provisions  of  Chap- 
ter 125,  R.  3.  I.,o.  19o9,  to  convey  property,  a search  of 
the  statutes  relating  to  property  of  the  State  fails  to  re- 
veal any  law  which  would  authox*ize  the  Cancer  Commission  to 
execute  any  conveyance. 

This  office  fully  appreciates  the  cooperation  the 
Inhabitants  and  officers  have  given  in  the  establishment  of 
the  Cancer  Hospital. 

The  Cancer  Commission  was  created  by  statute  and 
derives  all  of  its  authority  from  the  statutes.  In  the 
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absence  of  a statute  authorising  tho  OoiuuJ.asion  to  convey 
property,  there  is  no  action  which  the  CoiuiLission  can  take 
to  grant  to  the  City  of  Columbia  the  strip  of  ground  for 
street  purposes. 


Respectfully  subudtted 


W.  0.  J..CKS0K 

..ssis&ant  attorney  General 


jdJ  PR0V..J: 


loy  LokItt..:,.; 
Attorney  General 


W0J:HR 


COUNTY  AND  SPECIAL  ROAD  DISTRICTS s Who  shall  pay  special  road 

districts'  part  of  publishing 
county  financial  statement. 


arch  2,  1942 


Honorable  Robert  W.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Caruthorsville,  Fissouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion  under  date  of  February  13,  1942, 
which  reads  as  follows: 


•’Will  you  kindly  advise  who  should 
pay  Special  Road  district's  part  of 
publishing  County  Financial  State- 
ment. 

"In  other  words,  should  each  special 
road  district  pay  their  proportionate 
part." 


Your  letter  does  not  disclose  wnat  special  road 
district  you  have  in  mind.  However,  from  what  information 
the  writer  can  gather  as  to  the  special  road  district  in 
your  community  I find  pascola,  Bragg  City  and  Little 
Prairie  were  all  formed  under  the  Eight  Nile  Road  District 
Act,  now  known  as  Article  10,  Chapter  46,  R.  S.  Kisaouri 
1939.  Therefore,  in  rendering  this  opinion  we  have  In 
mind  that  such  road  district  referred  to  in  your  letter  to 
be  organized  under  this  same  article. 

In  construing  statutory  provisions  one  of  the  car- 
dinal rules  Is  to  construe  all  provisions  which  are  in  peri 
materia  together  to  determine  the  legislative  intent  and 
then  give  It  that  construction.  In  the  case  of  State  ex  rel. 
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McKittrick  vs.  Carolene  Products  Co.,  144  S.  Yt . (2)  153,  1. 
c.  156  the  court  said: 


"#  * * * #It  Is  our  duty  to  keep  the 
legislative  Intent  in  mind,  if  it 
can  be  ascertained,  and  tne  whole 
act,  or  such  portions  thereof  as 
are  pari  materia  should  be  construed 
together.  * * * * -*  ■ » " 


Therefore,  we  shall  look  to  the  statutes  and  endeavor  to  con- 
strue same. 

Section  13827,  ;i.  S.  Missouri  1939,  provides  that  a 
detailed  financial  statement  of  the  county  for  the  year  ending 
December  31,  preceding,  shall  be  made  and  published  by  the 
county  court.  Among  other  requirements  as  to  what  said  finan- 
cial statement  shall  contain  we  find  the  following  requirement: 


":n  or  before  the  first  Monday  in 
March  of  each  year  ufter  the  taking 
efiect  of  this  law  the  county  court 
of  each  county  in  this  state  shall 
prepare  and  publish  in  some  news- 
paper of  general  circulation  pub- 
lished in  such  county,  if  such  there 
be,  and  if  not  by  notices  posted  In 
at  least  ten  places  in  such  county, 
a detailed  financial  statement  of 
the  county  for  the  year  ending  Decem- 
ber 31,  preceding.  Said  statement 
shall  show  *■»*»**«•**#«•* 

* * * »«*•*»# 

. tatements  of  special  road  districts 
shall  be  included  in  the  county 
financial  statement  in  the  form  in 
which  said  statements  were  submitted 
to  and  approved  by  the  county  court. 
*»»»*»*«*>  -*****-»*  " 


Section  13826,  H.  S.  Missouri  1939,  provides  the  county 
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court  shall  pay  the  clerk  and  publisher  for  preparing  the 
statement  and  publishing  same  and  further  provides  that  the 
person  preparing  said  statement  and  the  publisher  shall  item- 
ize the  amount  as  properly  chargeable  to  the  several  funds 
and  the  county  shall  pay  out  of  each  fund  in  the  proportion 
that  each  item  bears  to  the  total  cost  of  preparing  and  pub- 
lishing said  statement  and  shall  issue  warrants  therefor. 

The  same  section  further  provides  that  any  part  not  chargeable 
to  any  specific  fund  shall  be  paid  from  the  fund  from  which 
officers  salaries  are  paid.  Section  13828,  supra,  reads  in 
part  as  follows: 


"The  statement  shall  be  set  in  the 
standard  column  width  measure  that 
will  take  the  least  space  and  the 
publisher  shall  file  two  proofs  of 
publication  with  the  county  court 
and  the  court  shall  forward  one  proof 
to  the  state  auditor  and  shall  file 
the  other  in  the  office  of  the  court. 
The  county  court  shall  not  pay  the 
publisher  until  said  proof  of  pub- 
lication i s filed  with  the  court  and 
shall  not  pay  the  person  designated 
to  prepare  the  statement  for  the 
preparation  of  the  copy  for  said 
statement  until  the  state  auditor 
shall  have  notified  the  court  that 
said  proof  of  publication  has  been 
received  and  that  it  complies  with 
the  requirements  of  this  section. 

The  statement  shall  be  spread  on  the 
record  of  the  court  and  for  this  pur- 
pose the  publisher  shall  be  required 
to  furnish  the  court  with  at  least 
two  copies  of  said  statement  that  the 
same  may  be  pasted  on  the  record. 

For  the  preparation  of  the  copy  for 
the  statement  the  court  may  allow  a 
sum  not  less  than  ten  cents  and  not 
to  exceed  thirty  cents  for  every  hun- 
dred words  and  figures,  which  sum, 
if  allowed  to  the  clerk  of  the  court, 
shall  be  in  addition  to  the  salary 
or  fees  allowed  him  by  law,  and  no 
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pay  shall  be  allowed  for  pasting 
a printed  copy  in  the  record.  In 
submitting  bill  to  the  county  court 
the  person  preparing  the  statement 
and  the  publisher  shall  itemize  the 
amount  as  properly  chargeable  to  the 
several  funds  and  the  county  court 
shall  pay  out  of  each  fund  in  the 
proportion  that  each  item  bears  to 
the  total  cost  of  preparing  and 
publishing  said  statement  and  shall 
issue  warrants  therefor:  Provided, 
any  part  not  properly  chargeable  to 
any  specific  fund  shall  be  paid  from 
the  fund  from  which  officers  salaries 
are  paid.**  *•**#***#*#* 


Section  G691,  5.  S.  Missouri  1939,  provides  that  whore 
any  money  shall  be  collected  as  county  taxes  for  road  purposes 
or  for  road  and  bridge  purposes  upon  property  within  a special 
road  district,  or  where  money  shall  be  collected  for  pool  or 
billiard  table  licenses  upon  business  within  said  special  road 
district  the  county  court  shall,  as  said  taxes  are  paid,  appor- 
tion and  set  aside  to  the  credit  of  said  special  road  district 
said  taxes  and  also  set  aside  to  the  credit  of  the  special  road 
district  one-half  of  the  amount  collected  from  licenses  on  pool 
and  billiard  tables  in  said  special  road  district  and  upon  writ- 
ten request  the  county  court  shall  draw  warrants  upon  the  county 
treasurer  payable  to  the  commissioner  of  the  treasury  of  said 
special  road  district  the  above  moneys  collected  and  set  aside 
for  the  special  road  district-  Section  8691,  supra,  reads  as 
follows : 


"In  all  counties  in  this  state  where 
a special  road  district,  or  districts, 
has  or  have  been  organized,  or  where 
a special  road  district,  or  districts, 
may  be  organized  under  tills  article,  and 
where  money  shall  be  collected  as  county 
taxes  for  road  purposes,  or  for  road 
and  bridge  purposes,  by  virtue  of  any 
existing  law  or  laws,  or  subsequent  law 
or  laws  that  may  be  enacted,  upon  prop- 
erty within  such  special  district,  or 
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districts,  or  where  money  shall  be 
collected  for  pool  or  billiard  table 
licenses,  upon  business  within  such 
special  road  district,  or  districts, 
the  county  court  shall,  as  such  taxes 
or  liconses  are  paid  and  collected, 
apportion  and  set  aside  to  the  credit 
of  such  special  road  district,  or 
districts,  from  which  said  taxes  wore 
collected,  all  such  taxes  so  arising 
from  and  collected  and  paid  upon  any 
property  lying  and  tong  within  such 
special  district,  or  districts,  and 
also  one-half  of  the  amount  collected 
for  pool  and  billiard  table  licensos, 
so  collected  from  such  business 
carried  on  or  conducted  within  the 
limits  of  such  special  road  district; 
and  the  county  court  shall,  upon 
written  application  by  said  commission- 
ers of  such  special  road  district,  or 
districts,  draw  warrants  upon  the  county 
treasurer,  payable  to  the  commissioners 
of  such  special  road  district,  or  dis- 
tricts, or  the  troasury  thereof,  for 
all  that  part  or  portion  of  said  taxes 
so  collected  upon  property  lying  and 
being  within  such  special  road  district, 
or  districts,  and  also  for  one-half  the 
amount  so  collected  for  pool  and  billiard 
table  licenses,  so  collected  from  such 
business  carried  on  or  conducted  within 
the  limits  of  such  special  road  district, 
or  districts," 


In  support  of  this  see  State  ex  rel.  I'oberly  Spoclal  Hoad  District 
vs.  Burton,  266  Ko.  711  and  State  ex  rel,  vs,  Barry  County,  302  Ko. 
280. 


The  above  provision  and  authority  is  sufficient  proof 
to  show  that  the  county  court  has  no  regular  custody  of  any  funds 
belonging  to  said  special  road  district,  but  upon  application  of 
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the  commissioner  of  said  special  road  district  the  county 
court  must  draw  a warrant  for  such  moneys  in  the  county 
treasury,  payable  to  said  commissioner  or  the  special  road 
district  treasurer.  Furthermore,  Section  8699,  R.  S.  Mis- 
souri 1939,  requires  the  board  to  make  an  annual  report  or 
settlement  with  the  county  court  showing  all  funds  received 
and  the  purpose  for  such  expenditures,  also  a copy  of  said 
settlement  shall  be  filed  with  the  city  clerk  and  said  settle- 
ment may  be  published  in  the  same  newspaper  by  the  city  coun- 
cil  jat  the  expense  of  the  city  and  to  be  paid  out  of  the  city 
treasury.  Section  S&9&,  supra,  reacTs  as  follows : 


"The  said  board  shall  make  an  annual 
settlement  with  the  county  court  at 
the  August  term  thereof,  which  settle- 
ment shall  contain  a full  and  correct 
itemized  statement  of  all  moneys  re- 
ceived and  from  what  sources  received 
and  for  what  purposes  the  same  has 
been  expended,  giving  each  particular 
item,  and  shall  be  subscribed  and 
sworn  to  by  at  least  two  members  of 
said  board  before  some  officer  au- 
thorized by  the  laws  of  this  state  to 
administer  oaths,  a copy  of  which 
settlement  shall  be  filed  with  the 
city  clerk,  and  may  be  published  in 
some  nowspaper  published  in  said  road 
district  in  the  discretion  of  the 
city  council,  the  expenses  of  which 
shall  be  paid  out  of  the  city  treasury. 
Any  one  or  more  of  said  board  of  com- 
missioners failing  to  perform  the 
duties  required  by  this  section  shall 
be  deemed  guilty  of  a misdemeanor, 
and  upon  conviction  thereof  shall  be 
punished  by  a fine  of  not  less  than 
ten  dollars  nor  more  than  one  hun- 
dred dollars." 


Therefore,  it  is  the  opinion  of  this  Department  that 
since  the  county  court  does  not  have  in  its  custody  funds  be- 
longing to  the  special  road  district,  there  is  no  specific 
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fund  whereby  the  county  court  may  pay  for  this  expense  of 
preparing  and  publishing  the  financial  statement  of  the 
special  road  district  as  required  under  Section  13828,  supra, 
and  since  under  Section  8699,  supra,  the  city  is  required 
to  pay  for  a settlement  upon  publishing  a financial  state- 
ment of  the  special  road  district  it  certainly  was  the  in- 
tention of  the  legislature  that  such  expenditure  shall  be 
paid  by  the  county  court  out  of  the  fund  from  which  are  paid 
officers’  salaries. 


Respectfully  submitted 


AUBREY  R.  HAMMETT,  JR. 

Assistant  Attorney  Jeneral 


APPROVED: 


ROY  MCK if TRICK 
Attorney  .'eneral 


ARHrEAW 


CANCER  HOSPITAL:  Cancer  Commission  Is  not  liable  for 

damages  in  tort  nor  can  it  pay  for 
STA  E CANCER  COMMISSION:  damages  occasioned  by  the  negligence 

of  one  of  its  employees. 


I. larch  3,  1042 


I.ilss  boro  thy  A.  Ilehmann 
executive  Director 
State  Cancor  Commission 
3713  Washington  Boulevard 
St.  Louis,  Missouri 


Dear  MJ.SS  Hohman: 


This  will  acknowledge  receipt  of  your  letter  of 
February  17,  1942,  as  follows: 


’’Recently  one  of  the  automobiles  owned 
and  operated  by  The  ^llis  Flschel  State 
Cancer  Hospital  while  being  used  on 
3tate  business  was  involved  in  an 
accident,  resulting  in  property  damage 
to  the  car  belonging  to  a privute 
individual. 

”*Ve  understand  it  is  charged  the 
accident  was  duo  to  the  negligence 
of  the  hospital  employee.  We  are 
desirous  of  an  opinion  from  your 
office  as  to: 

"1.  The  legal  liability  of  the  hospital, 
that  is  to  say  of  the  Caicer  Commission 
as  a state  agency,  in  cases  whore  In- 
juries and  damages  result  from  the 
negligence  of  an  employee  of  the  Com- 
mission whilo  in  performance  of  his 
duties. 

"2.  The  authority  of  the  Commission  to 
make  reimbursement  for  damages  or  In- 
juries caused  under  such  circumstances." 
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The  State  Cancer  Core.ission  consists  of  four  persons 
appointed  by  the  Governor  and  is  created  by  the  provisions 
of  chapter  l‘c5,  R.  S.  Missouri,  1939,  Its  function  was  to 
establish  and  operate  a state  owned  and  Maintained  institu- 
tion k_.own  as  the  "State  Cancer  hospital. :: 

In  Lush  v.  3t<*te  Highway  Commission,  46  o.  i;#  (2d) 

354  ( : :o . Sup*)  the  Highway  Co  mission  had  been  sued. 

Bush,  the  plaintiff,  had  sued  for  personal  injuries  sustained 
an  demolition  of  his  automobile,  alleged  to  have  been 
caused  by  collision  with  a truck  of  the  Highway  Commission 
upon  the  highways*  Plaintiff  alleged  that  his  injuries 
and  the  destruction  of  his  automobile  x fere  the  direct 
result  of  the  negligence  of  an  era  loyee  of  the  Highway 
Commission.  l/e-endant  demurred  to  plaintiff's  petition, 
and  the  trial  court  sustained  the  demurrer.  Thus  it 
stood  admitted  that  the  employee  of  the  Highway  Co- mission 
was  at  fault,  and  that  his  negligence  was  the  can  e of 
the  accident.  The  court,  in  passing  upon  tills  case, 
first  laid  down  the  rule  that  (1.  c.  357): 


"•*  a * the  st:  to  is  not  liable  for 
injuries  arising  from  the  negligence 
of  its  officers  and  a ents  unless  such 
liability  has  been  assumed  by  constitu- 
tional or  legislative  enactment.' 

ft  w v ft  w ft  ii-  *1.  ^ v v v ^ v ft*  ft  ft  ft 

"The  proposition  that  the  cfc^te  is  not 
subject  to  tort  liability  without  lt3 
consent  is  too  famlliLr  to  deserve 
extended  citations  of  authority.  fc  * «• 

* * 


The  court  then  said,  1.  c.  853: 


"*  * <:  'Let  us  consider,  therefore,  in 
what  manner  the  stu:e  highway  commission 
should  be  classified,  it  was  created  by 
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a legislative  enactment  in  1921  (Laws 
1921,  1st  Lx*  Sess*  p*  132)*  It  consists 
of  four  members  app  inted  by  the  Gover- 
nor. Its  duties,  generally  stated,  are 
the  construction.  Improvement,  and  main- 
tenance of  highways;  and  to  that  end 
auxiliary  pov/er  is  conferred  necessary 
to  the  performance  of  the  main  purpose 
of  the  creation  of  the  corami 3 3ion 
(section  14,  Laws  1921,  1st  Lx*  Seas, 
p.  137)*  Created  by  legislative  enact- 
ment, and  clothed  with  powers  therein 
defined,  through  the  appointment  of 
the  Governor,  undor  all  recognized 
rules  of  construction  it  is,  when  prop- 
erly classified,  a subordinate  branch 
of  t ic  executive  department ♦ 1 •;  * •:;*»" 


It  . as  hold,  1*  c*  858: 


*'«  * # It  thU3  having  been  determined  that 
the  commission  is  a subordinate  branch  of 
the  executive  department,  it  is  not  liable 
in  tort  for  the  acts  of  its  agents  and 
employees  * c- 


There  Is  no  essential  difference  between  the  Cancer 
Commission  and  the  Highway  Commission  so  far  as  the  source 
of  its  authority  and  for  whom  it  acts.  .e  think  said 
Cancer  Comi-sion  is  also  a subordinate  branch  of  the 
executivo  department* 

Therefore,  in  answer  to  your  first  question,  it  is 
our  opinion  that  no  liability  is  imposed  on  the  ^>tute 
Cancer  Co  iralssl on  for  injuries  or  damages  resulting  from 
the  negligence,  w'.vile  engaged  in  performance  of  their 
duties,  of  its  agents  and  employees. 

Your  second  question  seems  to  conte  plate  an  answer, 
viewed  from  the  standpoint  of  the  authority  of  tho  Conmis- 
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slon  to  pay  such  damages  or  Injuries  evon  tho  :.gh  there 
is  no  legal  liability  to  do  so. 

Section  19,  Article  X of  the  Constitution  provides: 


"No  moneys  shall  ever  be  paid  out 
of  the  treasury  of  this  State,  or 
any  of  the  funds  under  its  manage- 
ment, except  in  pursuance  of  an 
appropriation  by  law;  *•  c * * * 

and  every  such  la w,  Mak- 
ing a new  appropriation,  or  con- 
tinuing or  reviving  an  appropria- 
tion, shall  distinctly  specify  the 
sum  appropriated,  and  tuo  ob joct 
to  which  it  is  to^  be  applied;  and 
Iff  shall  not  ""be  suTTiclent  to  refBr 
to  Riiy  other  law  to  fix  such  sun  or 
object.  « ..  *•" 

(Underscoring  ours) 


The  appropriation  to  tho  Cancer  Commission  for  the 
1941-42  biennium  appeal's  in  Laws  of  1941,  page  107,  sec- 
tion 17.  That  section  pays  hood  to  the  Constitution  by 
specifying  the  object  to  which  the  money  appropriated  is 
to  bo  applied,  as  follows: 


"For  operation  of  Cancer  Hos- 
pital, including  Personnel, 

Service,  Addition,  Repairs 
and  Replacements,  Operation, 
and  all  other  necessary 

expense  ...  .^442,730.00" 


None  of  the  purposes  there  enumerated  include  the  payment 
of  damages  aid  injuries  caused  by  negligent  acts  of  the 
employees  of  the  Commission. 

In  otate  ex  rel.  McKinley  Pub.  Co.  v.  Hockman,  282 
S.  W.  1007  (I’o.  Sup.)  it  was  expressly  held  that  money  could 
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not  be  paid  out  for  a purpose  not  sped  ied  in  the 
appropriation  act.  The  court  said,  1.  c.  1013: 


v-  * under  the  provisions  of 
sectidn  19,  article  10,  of  the  Con- 
stitution, no  money  :ay  be  paid  out 
of  the  state  treasury,  except  in 
pursuance  of  an  appropriation  by  law, 
the  respondent  was  and  is  without 
authority  to  i33ue  a warrant  in  pay- 
ment of  relator’s  claim.  i''or  it 
cannot  be  said  that  a claim  is  paid 
pursuant  to  an  appropriation  act, 
where  it  is  paid  out  of  money 
specifically  appropriated  for  a dif- 
ferent purpose,  *-  * *-  ■?:-  tt  * 


Further,  under  no  circumstances,  could  such  items  as 
these  be  paid  because  Section  46,  Article  IV,  of  the  Consti- 
tution expressly  provides  that: 


"The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to  au- 
thorize the  making  of  any  grant  of 
public  money  or  thing  of  value  to  any 
individual,  association  of  individuals, 
municipal  or  other  corporation  whatso- 
ever: *::•  a # * * * a *:;•  *•." 


Therefore,  it  is  our  opinion  that  the  Cancer  Commis- 
sion has  no  authority  to  pay  for  damages  or  injuries  occasioned 
by  the  negligent  acts  of  i.ts  employees. 


Respectfully  submitted. 


A?  ROVED: 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


TOyT.C'K'lxi’:  1'CK 
At  torney-G  ener al 
LLB/rv 


BURIAL  ASSOCIATION:  Kayes  Burial  Association  Plan  is 

a plan  for  insurance  business  and 
not  a non-profit  benevolent  society. 
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lion.  Robert  W.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Coruthorsville,  Missouri 


Dear  Sir: 


Sonetixne  ago  you  wrote  this  offiico  requesting  an 
opinion  as  follows: 


"I  liavo  been  infomed  tliat  you  have 
filed  an  information  in  the  nature 
of  quo  warranto  against  a burial  assoc- 
iation in  Barry  County,  which  has  been 
operating  on  an  assessment  plan  and 
issuing  policies.  A ruling  on  this 
character  of  association  would  not 
clear  up  matters  in  ray  county  as  burial 
associations  hero  have  reorganized  under 
a new  plan,  a printed  copy  of  which  I 
herewith  enclose. 

"As  I understand  the  law,  where  a society 
is  formed  to  furnish  relief  to  it3  members 
out  of  mutual  contributions  without  profit, 
it  is  not  a business  enterprise.  I call 
your  attention  especially,  to  the  follow- 
ing cases: 

Barbaro  v.  accidental  Grove,  4 Mo. 

App.  423. 

.ukl  v.  Meyer,  35  Mo.  App.  206. 

Proelich  v.  Asson,  93  Mo.  App.  3B3. 

Blanchard  v.  Hamblin,  162  Mo.  App, 

242. 

5 C.  J.  Page  1335. 
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"Kindly  furnish  me  at  the  earliest 
date  possible,  your  opinion  as  whether 
the  enclosed  plan  conflicts  with  any 
statute  in  this  state  and  oblige." 


The  reply  to  your  request  lias  been  delayed  because  of 
the  large  amount  of  business  in  the  office  and  the  amount 
of  study  requirod  to  prepare  a reply  to  your  question.  The 
plan  was  apparently  evolved  for  the  purpose  of  providing  a 
substitute  for  the  type  of  burial  societies  outlawed  by  the 
decision  of  the  Supreme  Court  in  the  case  of  State  ex  inf. 
Williamson  v.  Black,  145  S.  W.  (2d)  406,  and  a great  deal  of 
thought  lias  gone  into  it. 

The  insurance  code  of  the  State  applies  alike  to  all 
persona,  corporations  and  associations  doing  an  insurance 
business  in  the  State. 

Section  6003,  Article  10,  Chapter  37,  R.  S.  Uo.  1930, 
provides: 


"No  company  shall  transact  in  this 
state  any  insurance  business  unless 
it  shall  first  procure  from  the  super- 
intendent of  the  insurance  department 
of  this  state  a certificate  stating 
that  the  requirements  of  the  insurance 
lav/s  of  this  state  liave  been  complied 
with  authorizing  it  to  do  business;  a 
copy  of  which  certificate,  certified 
by  the  superintendent,  and  issued  only 
upon  the  request  of  the  president  or 
secretary,  or  other  chief  officer  of 
tlie  company,  or  of  a general  agent  of 
the  company  for  this  3tate,  notice  of 
whoso  appointment  lias  been  filed  in 
tlie  department,  shall  be  held  by  every 
agent  or  solicitor  for  such  company 
doing  bud.  ness  for  such  company  within 
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tills  3tate,  and  such  copy  shall, 
in  some  convenient  and  distinct  manner, 
set  forth  the  name  of  the  person,  agent 
or  solicitor  for  whoso  U3e  it  is  issued: 
Provided,  however,  that  where  two  or 
more  persons  comprise  a firm  doing  busi- 
ness  at  the  same  place  it  shall  be  suf- 
ficient if  one  copy  of  said  certificate, 
certified  by  said  superintendent,  shall 
be  issued  in  favor  of  said  firm,  and  one 
license  fee  only  collected  therefor. 

Every  such  company  shall  be  required  to 
procure  annually  for  the  use  of  its 
agents  and  solicitors,  copies  of  the  re- 
newed certificate  of  authority  provided 
for  by  law.  The  superintendent  of  insur- 
ance for  cause  shall  have  the  authority 
to  refuse  to  issue  a license  to  an  agent 
or  nay  suspend  or  after  15  days’  notice 
of  his  intention  to  do  so  given  in  writing 
to  the  agent  and  the  company  represented 
by  such  agent  revoke  any  such  license 
after  a hearing  before  the  superintendent 
of  insurance.  If  the  ruling  of  the  super- 
intendent of  insurance  be  adverse,  then, 
within  thirty  days  after  receiving  notice 
of  the  revocation,  suspension,  or  refusal 
to  license,  the  person  aggrieved  shall 
have  the  right  to  petition  any  court  of 
record  of  the  county  wherein  the  applicant 
resides  to  require  said  superintendent  of 
insurance  to  show  cause  why  the  license 
so  revoked,  suspended,  or  refused,  should 
not  be  reinstated  or  Issued.” 


Tliis  section,  as  you  will  observe,  provides  ”no  company 
shall, ”etc.  In  the  case  of  State  v.  Stone,  118  Ho.  383,  the 
Supreme  Court  held  Section  5710,  R.  S.  Mo.  1889  to  apply  not 
only  to  corporations  but  to  individuals  and  associations. 
Prom  this  case  we  quote  at  length,  beginning  at  1.  c.  397: 
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"The  use  of  the  word  Company*  in 
section  5910,  Revised  Statutes, 

1889,  which  provides  that  no  company 
shall  transact  In  this  state  any  In- 
surance business,  unless  It  shall  first 
procure  from  the  superintendent  of  in- 
surance department  of  this  state  a cer- 
tificate stating  tliat  the  requirements 
of  the  insurance  laws  of  the  state  have 
been  complied  with,  authorising  it  to 
do  business,  we  have  no  doubt  was  simply 
because  the  business  of  Insurance  in 
this  state  is  almost  all  done  by  incorp- 
orated companies.  It  should  be  read  in 
connection  with  the  following  section 
and  a3  including  both  companies  and 
association  of  individuals.  The  letter 
of  the  section  must  yield  to  the  evident 
intent  of  the  legislature  as  deduced 
from  the  whole  act  In  regard  to  insurance 
taken  together , giving  due  consideration 
to  the  object  of  the  act,  and  the  fact 
that  it  Is  intended  to  regulate  the 
entire  system  of  Insurance  within  the 
state.  Perry  County  v.  Jefferson  County. 
94  111.  fcl4;  Railroad  v.  trustees,  4&  111. 
303. 


"Section  5793,  Revlsed  Statutes,  1809, 
provides  that  the  Insurance  department 
shall  be  charged  with  the  execution  of 
all  laws  now  In  force,  or  which  may  be 
hereafter  enacted,  in  relation  to  insur- 
ance and  insurance  con.-ianles  doing  busi- 
ness in  tliis  state.  Section  5001  provides 
that  it  shall  be  the  duty  of  the  superin- 
tendent of  the  insurance  department  'to 
file  in  his  office  and  safely  keep  all 
books  and  papers  required  by  law  to  be 
filed  therein,  to  issue  certificates  of 
authority  to  transact  business  in  this 
state  to  any  companies  who  have  fully  corn- 
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plied  with  the  laws  of  this  state 
in  the  organization  of  insurance 
companies,  and  the  transaction  of 
the  business  of  insurance,  etc. 

Section  5002,  makes  it  hla  duty  to 
furnish  to  every  insurance  compan;/ 
doing  business  in  this  state  blanks 
on  which  to  make  its  annual  report; 
while  section  5805  provides  for  an 
examination  by  the  commissioner  of 
any  insurance  company  incorporated 
or  doing  business  in  this  state,  and 
section  5807  provides  for  the  payment 
of  certain  fees  to  be  paid  by  such 
insurance  companies. 

"The  whole  of  article  2,  Revised  Stat- 
utes, 1889,  in  regard  to  life  and  ac- 
cident insurance  uses  the  words  company 
or  corporation,  and  in  no  place  does  it 
make  use  of  the  word  individual,  and  if 
taken  by  itself,  it  must  be  conceded 
tliat  the  various  provisions  therein 
contained  relate  to  Incorporated  com- 
panies doing  an  insurance  business  in 
this  state,  and  not  to  individuals  or 
an  unincorporated  association  of  individ- 
uals. The  first  section  of  article  5, 
of  the  same  chapter,  being  section  5910 
of  the  Revised  Statutes  of  1889,  is  an 
old  section  brought  dorm  from  the  Revised 
Statutes  of  1879;  and,  standing  alone, 
it  also  relates  to,  and  contemplates, 
incorporated  companies,  and  not  individ- 
uals or  an  unincorporated  association  of 
individuals.  But  the  next  section,  as 
amended  and  carried  into  the  Revised 
Statutes  of  1889,  provides  that  *I<o  indi- 
vidual or  association  of  individuals, 
under  any  style  or  name,  shall  be  per- 
mitted to  do  the  business  mentioned  in 
this  chapter  within  the  stato  of  ilissouri, 
unless  he  or  they  shall  first  fully  comply 
with  all  the  provisions  of  the  law  of  this 
state  governing  the  law  of  insurance.’ 
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"This  section  in  express  terns  makes 
tiie  provisions  of  article  2 applicable 
to  an  individual  or  an  association  of 
individuals  doing  an  insurance  business. 

The  argument  that  section  5916,  upon 
which  this  information  i3  founded, 
should  be  disregarded,  so  far  as  it 
applies  to  a person  or  an  unincorporated 
association  of  persons,  because  the  law 
points  out  no  method  by  which  a person 
or  3uch  an  association  can  procure  a 
certificate  to  do  business,  is  not  well 
taken.  The  argument  is  based  upon  a 
false  assumption;  for,  according  to 
section  5911,  an  individual  or  such  an 
association  of  individuals  nay,  and 
indeed  must,  first  comply  with  the  laws 
governing  the  business  of  insurance, 
meaning,  in  caso  of  life  and  accident 
insurance,  the  provisions  of  article  2. 

It  is  true  that  some  of  the  provisions 
of  that  article  can  have  no  application 
to  an  individual  doing  insurance  business, 
as,  for  instance,  those  relating  to  the 
organisation  of  insurance  corporations; 
and  in  other  Instances  designated  officers 
of  the  insurance  corporation  are  required 
to  do  certain  things.  All  these  things 
can  be  done  by  the  individual  or  the  assoc- 
iation of  individuals  proposing  to  do  an 
insurance  business.  There  is  no  difficulty 
whatever  in  this  respect,  and  the  indiviual 
or  association  proposing  to  do  an  insurance 
business  can  make  the  required  deposits 
and  do  the  other  things  necessary  to  pro- 
cure a certificate  to  do  such  business. 

"The  evident  intent  of  the  legislature  as 
shown  by  the  sections  of  the  statute  quoted, 
was  to  regulate  and  systematize  the  business 
of  insurance  in  this  state,  and  that  it  was 
never  its  purpose  to  require  strict  observ- 
ance of  its  statutory  behests,  by  corpora- 
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tions  and  companies,  doing  business 
in  this  state,  and  to  require 
nothing  whatever  of  individuals  en- 
gaged in  the  sane  business.  On  the 
contrary,  it  is  manifest  that  the 
intent  was  to  require  of  them  the 
some  compliance  with  tho  law  that  is 
roqulred  of  corporations  and  companies, 
and  if  we  are  correct  in  this  position, 
while  conceding  that  the  offense  with 
which  the  defendant  is  charged  is  penal 
in  its  nature,  and  that  in  such  case  a 
strict  construction  of  the  statute  is 
required  as  is  hold  in  Con,  v.  Carroll. 
8 Mass.  490;  State  v.  Brady.  9 Ilunpih. 
74;  Ilamuel  v.  £tate.  5 I'.o.  260,  and 
Bishop  on  Statutory  Crimes,  sec.  220; 
yot  it  is  not  proper  or  reasonable  to 
construo  it  strictly  for  the  mere  pur- 
pose of  defeating  it  when  the  intent  is 
plain  as  in  tills  case.” 


Section  6003,  suora,  has  the  sane  language  as  Section 
5910,  R.  S.  Mo.  1889. 

"s  the  insurance  code  applies  to  Individuals  and  associ- 
ations as  well  as  corporations,  it  is  necessary  to  determine 
first  whether  or  not  the  plan  enclosed  by  you  is  a plan  for 
doing  an  insurance  business,  and,  second,  if  it  is  a plan 
for  doing  an  insurance  business,  whether  or  not  it  comes 
under  any  of  the  exceptions  to  the  insurance  laws. 

The  cases  you  cite  do  not  seem  to  shed  any  light  upon 
your  question.  The  case  of  Barbaro  v.  accidental  drove,  4 
Mo.  App.  429,  was  a case  in  which  enforcement  of  an  agreement 
was  sought,  the  court  holding  the  paying  of  a death  benefit 
to  the  family  of  a deceased  member  as  one  of  the  incidents  of 
membership  was  not  the  doing  of  an  insurance  business,  inas- 
much as  the  defendant  corporation  provided  in  its  by  laws 
that  'aiding  the  families  of  deceased  members * was  one  of  the 
objects  of  the  corporation.  The  defendant  apparently  was  a 
benevolent  and  fraternal  society  similar  to  those  authorized 
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by  Article  15,  Chapter  37,  R.  5,  Mo.  1939.  And  all  of  the 
by  lav; a of  the  organization  are  not  included  in  the  case. 

The  sole  purpose  of  the  "Burial  Association  Plan"  is  to 
secure  for  its  members,  graves,  burial  supplies  and  funeral 
services  as  a non  profit,  non-commercial  voluntary  associa- 
tion. 

The  case  of  Kuhl  v.  Meyer,  35  Lio.  App.  206,  did  not 
raise  the  question  of  the  right  of  persons  to  voluntarily 
associate  as  an  unincorporated  voluntary  benevolent  associa- 
tion. While  plaintiffs  in  the  action  alleged  they  were  the 
trustees  for  said  voluntary,  unincorporated  benevolent 
association,  no  question  v/as  before  the  court  of  the  right 
of  such  individuals  to  so  associate. 

The  case  of  iroelich  v.  Asson,  93  Mo.  App.  383,  involved 
an  association  of  musicians,  persons  all  engaged  in  the  same 
profession.  The  "^urial  Association  Flan”  submitted  is  not 
limited  to  any  particular  business,  profession  or  trade,  and 
the  payment  by  the  Musicians  Association  of  a small  sum  towards 
tho  funeral  expense  of  a deceased  member  wa3  not  the  sole 
object  of  the  association,  it  was  merely  incidental  to  member- 
ship, and  was  only  payable  if  the  deceased  member  iiad  been  in 
good  standing  for  one  year. 

Tho  case  of  Blanchard  Co.  v.  Hamblin,  162  Ho.  App.  242, 
was  one  involving  reciprocal  inter- insurance  contracts  between 
persons  and  finns  in  the  sane  business.  The  Burial  Associa- 
tion Plan  is  not  limited  to  persons  in  the  sane  business, 
further  reciprocal  insurance  agreements  are  now  governed  by 
Article  1,  Chapter  37,  R.  S.  Mo.  1939. 

Insurance  is  defined  as  follows  in  Vol.  32  of  Corpus 
Juris,  at  page  975: 


"Broadly  defined,  insurance  is  a con- 
tract by  which  one  party,  for  a compen- 
sation called  the  premium,  assumes 
particular  risks  of  the  other  party  and 
promises  to  pay  to  him  or  his  nominee  a 
certain  or  ascertainable  sum  of  money 
on  a specified  contingency.  •>  * * 
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Also,  attention  is  directed  to  the  case  of  State  ex 
rel.  Beach  v.  Benefit  Assn.,  6 Mo.  App.  163.  Attention  is 
directed  to  the  following  extract  from  this  case,  at  1.  c. 
169: 


"The  text-writers  generally  give 
similar  definitions;  and,  in  the 
definitions  of  the  contract  cited  by 
them  from  the  reports,  the  amount  to 
be  paid  on  the  happening  of  the  loss 
is  commonly  spoken  of  as  a fixed  sum, 
or  a certain  sum.  In  Paterson  v. 
Powell,  9 Bing.  320  (cited  in  the  text 
of  Bliss  on  Ins.  4),  insurance  is  de- 
fined to  be  ’a  contract  in  which  a 
sun  is  paid  as  a premium  in  considera- 
tion of  the  insurer*  s incurring  the 
risk  of  paying  a larger  sum  upon  a 
givon  contingency. * ' Insurance, * says 

Marshall  (vol.  1,  p.  1),  following  the 
civilians,  whom  he  cites  in  the  note, 

* Is  a contract  whereby  one  party,  in 
consideration  of  a stipulated  sum, 
tinder t alee s to  indemnify  the  other 
against  certain  perils  or  risks  to 
which  he  Is  exposed,  or  against  the 
happening  of  some  event;'  and  'the  in- 
surance of  life  is  a contract  whereby 
the  Insurer,  in  consideration  of  a 
certain  premium,  either  in  a gross  sura 
or  periodical  payments,  undertakes  to 
pay  the  person  for  whose  benefit  the 
insurance  Is  made  a stipulated  sum,  or 
an  annuity  equivalent,  upon  the  death 
of  the  person  whoso  life  is  Insured, 
whenever  this  shall  happen,  within  a 
certain  period.  If  the  Insurance  be 
for  a limited  time.'  2 Harsh,  on  Ins. 
766.  The  law,  however.  Is  not  fond  of 
definitions,  and  these  definitions  are 
to  be  taken,  perhaps,  rather  as  state- 
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nents  by  the  loomed  men  who 
make  them,  of  the  contract  as  they 
find  it  existing  around  them,  than 
as  strict  definitions  which  contain 
evory  essential  element  without 
which  the  thine  cannot  exist,  and 
which  exclude  everything  not  neces- 
, s ary  to  its  being. 


Attention  is  further  directed  to  the  Tennessee  case  of 
State  ex  rel.  Reece,  Commissioner  of  Insurance  v.  Stout,  65 
S.  VI.  (2d)  827,  where  the  court  held,  at  1.  c.  829,  as  fol- 
lows: 


"Durial  or  funeral  benefit,  being 
deter:iinable  upon  the  cessation  of 
hunan  life,  and  dependent  upon  that 
contingency,  constitutes  life  insur- 
ance. Such  a contract  1ms,  however, 
been  held  void  as  against  public 
policy  and  in  restraint  of  trade, 
where,  although  the  purpose  of  the 
association  was  to  provide,  at  their 
death,  a funeral  and  proper  burial 
for  the  members,  the  association  was 
organized  on  the  mutual  plan,  the 
members  contributing  a stipulated  sum 
weekly,  and  tho  funeral,  certain  fun- 
eral furnishings,  and  outfit  wero  to 
be  furnished  by  and  through  a desig- 
nated undertaker,  or  official  under- 
taker. 1 Couch’ 8 Cyc.  of  Insurance 
Law,  47,  See.  32;  State  ex  rel.  Unity 
I.  L.  I.  Sc  S.  Den.  Ass'n  v.  Michel, 

121  Im.  350,  46  So.  352;  Flynn  v. 
Prudential  Ins.  Co.,  145  App.  Div. 

704,  130  N.  Y.  S.  546;  State  v.  Willett, 
171  Ind.  296,  86  E.  E.  68,  23  L.  R.  A. 
(IT.  S.)  197;  State  ex  rol.  Fiohback  v. 

• Globe  C.  & Undertaking  Co.,  82  V<ash. 
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124,  143  P.  078,  L.  R.  A.  1915B, 
97G;  State  ex  rel.  Coleman  v. 
Wichita  12.  Burial  Asa’n,  73  Kan. 
179,  34  ?.  757;  Fikoa  v.  State, 

07  Hi sa.  251,  39  So.  703;  Robbins 
v.  Hennessey,  86  Ohio  St.  101,  99 
N.  £.  319." 


The  Burial  A3sociation  Plan  submitted  provides  for 
tlie  aymont  of  dues  by  menbers,  the  furnishing  of  funeral 
merchandise  and  funeral  by  a designated  undertaker  upon  the 
death  of  a member,  these  to  be  paid  for  from  the  dues  col- 
lected from  members.  There  is  the  payment  of  the  premium, 
dues,  the  payment  of  the  funeral  upon  the  happening  of  the 
contingency,  the  death  of  the  member.  The  plan  seems  to  be 
clearly  a plan  for  doing  an  insurance  business. 

How  it  is  necessary  to  determine  whether  the  plan  comes 
within  the  exceptions  to  the  Insurance  laws.  Article  13, 
Chapter  37,  R.  S.  lio.  1939,  provides  for  the  organization  and 
supervision  of  Fraternal  Beneficiary  Associations,  as  follows: 


"Sec.  C105.  Fraternal  benefit  soci- 
eties defined.  — Any  incorporated 
society,  order,  or  supreme  lodge, 
without  capital  stock,  organized  and 
carried  on  solely  for  tbs  mutual  ben- 
oflt  of  its  members  and  their  benefi- 
ciaries and  not  for  profit,  operating 
on  a lodge  system  and  ixaving  a repre- 
sentative form  of  government  and  which 
shall  nal.e  provision  for  the  payment 
of  benefits  in  accordance  with  this 
articlo,  is  hereby  declared  to  be  a 
fraternal  benefit  society." 


"See.  6106.  Lodge  system  defined. 
Bvery  such  society  liaving  a supreme 
governing  or  legislative  body  and  sub- 
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ordinate  lodgos  or  branches,  by 
whatever  name  known.  Into  which 
members  shall  be  elected.  Initiated, 
or  admitted  in  accordance  with  its 
constitution,  laws,  rules,  and  regu- 
lations, which  subordinate  lodges 
or  branches  shall  be  required  by  the 
constitution  or  by-laws  of  such 
society  to  hold  regular  or  stated 
meetings  at  least  once  in  each  month, 
and  either  to  conduct  prescribed  ritu- 
alistic ceremonies  or  to  carry  on 
other  altruistic,  educational,  frater- 
nal, religious,  patriotic,  or  recrea- 
tional activities,  shall  be  deemed  to 
be  operating  on  the  lodge  system." 


The  Burial  Association  Plan  submitted  is  not  a fraternal 
society  within  contemplation  of  this  article  as  the  plan  has 
no  lodge  system. 

In  Section  6137  of  this  article  and  as  amended  Laws 
1341  page  398,  certain  associations  are  exempted  from  the 
provisions  of  the  article.  This  section  is  as  follows: 


"Section  6137.  hxemptlon  of  certain 
socict lo3 . — Exemption  of  certain 
societies.  — — CD  Nothing  contained  in 
tlxis  article  shall  be  so  construed  as 
to  affect  or  apply  to  grand  or  sub- 
ordinate lodges  of  societies,  orders, 
or  associations  now  doing  business  in 
thi3  state  which  provide  benefits  ex- 
clusively through  local  or  subordinate 
lodges,  or  to: 

(a)  orders,  societies,  or  associ- 
ations which  admit  to  membership  only 
persons  engaged  In  one  or  more  crafts 
or  hazardous  occupations,  in  the  sane 
or  similar  lines  of  business;  and  the 
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ladies  societies  or  ladies  auxili- 
aries to  such  orders,  societies  or 
associations . 

(b)  Domestic  societies  which 
limit  their  membership  to  employees 

of  a particular  city  or  town,  designated 
firm,  business  house  or  corporation 
which  provide  for  a death  benefit  of 
not  more  than  five  hundred  ($500)  dollars 
or  disability  benefits  of  not  more  than  ^ 
tiiree  hundred  and  fifty  ('350)  dollars 
to  any  person  in  any  one  year,  or  both; 

(c)  Domestic  societies  or  associa- 
tions of  a purely  religious,  charitable 
and  benevolent  description,  which  pro- 
vided for  a death  benefit  of  not  more 
than  five  Hundred  (£500)  dollars  or  for 
disability  benefits  of  not  more  than 
throe  hundrod  and  fifty  (£350)  dollars 
to  any  one  person  in  any  one  year,  or 
both. 

"(2)  Any  such  society  or  association 
described  in  clauses  (b)  or  (c)  of  sub- 
section (1)  v/hich  provides  for  death  or 
disability  benefits  for  which  certificates 
arc  issued  and  any  such  society  or  associ- 
ation included  in  subsection  (c)  which  has 
nore  tlian  two  thousand  members,  shall  not 
be  exempted  from  the  provisions  of  this 
article,  but  shall  comply  with  all  the  re- 
quirements tlxereof. 

"(3)  Wo  society  which,  by  the  provisions 
of  this  section,  is  exempt  from  the  re- 
quirements of  this  article,  oxcept  any 
society  described  in  clause  (a),  supra, 
shall  give  or  allow,  or  promise  to  give 
or  allow  to  any  person  any  compensation 
for  procuring  now  members. 


-Ion,  Robert  YJ,  i-awkins 


-14- 


April  4,  1942 


"(4)  Any  society  whose  membership  la 
confined  to  any  roligious  denomination 
shall  not  bo  required  to  have  ritualis- 
tic ceremonies. 

"(5)  Lvery  fraternal  benefit  society 
heretofore  organized  and  Incorporated 
and  which  provides  exclusively  for  ben- 
efits In  case  of  death  or  disability 
resulting  solely  from  accident  and  which 
does  not  obligate  itself  to  pay  natural 
death  or  sick  benefits  may  be  relicensed 
under  the  provisions  of  this  article,  if 
heretofore  authorized,  and  shall  have 
all  of  the  privileges  and  be  subject  to 
all  the  applicable  provisions  and  regu- 
lations of  tills  article  except  that  the 
provisions  thereof  relating  to  medical 
examination,  standard  provisions,  pro- 
hibited provisions,  valuations  of  benefit 
certificates  and  the  requirement  that  the 
certificate  shall  specify  the  amount  of 
benefits,  shall  not  apply  to  such  society. 

" (G)  The  superintendent  may  require  from 
any  society  or  association  by  examination 
or  otherwise,  such  information  as  will 
enable  him  to  determine  whether  such 
society  or  association  is  exempt  from 
the  provisions  of  this  article." 


An  examination  of  the  hurial  Association  Plan  shows  it 
does  not  come  within  these  exceptions.  It  is  not  the  scheme 
of  operation  of  a grand  or  subordinate  lodge  existing  at  the 
time  of  the  enactment  of  the  statute;  the  membership  Is  not 
limited  to  persons  engaged  in  one  or  more  hazardous  occupa- 
tions, or  In  the  saiae  business  or  similar  lines  of  business; 
the  membership  is  not  limited  to  employees  of  any  particular 
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city,  town,  business  firm  or  corporation,  nor  is  the  member- 
ship  United  to  two  thousand  or  leas  members. 

As  heretofore  mentioned,  this  plan  v/as  ovidently  devised 
to  ta.:o  the  place  of  the  plan  used  by  the  ousted  burial  insur- 
ance associations.  And  a great  deal  of  thought  has  apparently 
gone  into  the  preparation  of  it.  whether  or  not  the  plan  is 
one  which  is  exempt  from  tlie  operation  of  the  insurance  laws 
of  the  State,  is  a question  that  can  only  be  definitely  settled 
by  the  decision  of  a court  of  proper  jur'sdictlon. 


Coi.CLUSIOK 


Hov/ever,  it  is  the  conclusion  of  the  writer,  from  the 
authorities  cited  herein  and  numerous  others  not  cited,  in- 
cluding the  case  of  State  ex  inf.  Williamson  v.  Black,  145 
S.  m.  (2d)  406,  that  if  the  question  were  submitted  to  a court 
having  jurisdiction  of  the  matter  the  hurial  Association  Plan 
would  be  held  to  be  a plan  for  doing  an  insurance  business  for 
the  benefit  of  the  undertaker  designated  and  not  a voluntary, 
non  profit  benevolent  association. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED* 

Attorney-General 
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PUBLIC  SERVICE  COMMISSION:  Under  Section  5728,  R.  S.  Missouri  1939, 
MOTOR  VEHICLES;  ' the  annual  license  issued  by  the  Com- 

mission must  be  attached  to  said  motor 
vehicle . 


April  21,  1942 


> 


Honorable  Robert  W.  Hawkins 
Prosecuting  Attorney 
Pemiscot  County 
Caruthersville,  Missouri 


Dear  Sir: 


ThiB  will  acknowledge  receipt  of  a request  for  an 
official  opinion  under  date  of  April  17,  1942. 


"please  advise  if  by  virtue  of  Sec. 
5728  K.  S.  Mo.  1939  a holder  of  a 
permit  or  license  is  required  to 
have  them  on  the  person  of  the  one 
driving  and  operating  a truck. 

"Several  drivers  for  the  rotasnick 
truck  line  have  been  arrested  by  the 
Highway  patrol  because  they  did  not 
have  such  permit  or  license  on  their 
person;  the  license  or  permit  being 
at  the  Office. 

"I  find  no  provision  requiring  that 
this  permit  be  carried  on  the  person." 


Section  5728,  R.  S.  Missouri  1939,  provides  for  an 
annual  license  fee  on  motor  vehicles  and  reads  In  part  as 
follows : 


"(a)  In  addition  to  the  regular  reg- 
istration license  fee  imposed  on  all 
motor  vehicles  in  this  state,  and  its 
personal  property  tax,  every  motor 
carrier,  except  as  provided  in  section 
5721  shall,  at  the  time  of  the  issuance 
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of  a certificate  of  convenience  and 
necessity  and/or  an  interstate  per- 
mit, and  annually  thereafter,  on  or 
between  January  1 and  January  15  of 
each  calendar  year,  pay  to  the  state 
treasurer  of  tlie  state  of  Missouri 
the  annual  license  fee,  as  set  out 
in  this  article,  for  the  maintenance 
and  repair  of  the  public  highways;  all 
such  fees  levied  upon  the  issuance  of 
a license  to  any  motor  carrier  for 
any  motor  vehicle  hereunder  shall  be 
reckoned  from  the  beginning  of  the 
quarter  in  which  such  license  was 
issued*  *»***»##**#****" 

^ •»  * 

"(e)  The  annual  license  foe  required 
by  this  article  is  intended  to  cover 
only  the  motor  vehicle  for  which  it  is 
issued  and  none  other;  ******* 

* * * «" 


Section  5730,  Laws  of  Missouri  1941,  page  521,  1.  c.  522, 
reads  in  part  as  follows: 


"The  Commission,  * * * shall  promulgate 
* * * * * *.  Any  such  safety  rules  ^ro 
mulgatod,  in  addition  to  any  others  * 
deemed  necessary  by  t!,o  commission, 
shall  include  tnoTbllowlng t ~~ 

******************* 

"The  commission  shall  require  and  every 
motor  carrier  or  contract  hauler  shall 
have  attached  to  each  unit  or  vehicle 
such  distinctive  marking  as  may  be  a- 
dopted  by  the  commission." 


The  above  provision  s ecifically  authorizes  the  Public 
Service  Commission  to  promulgate  safety  rules,  and  any  other 
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rules  that  the  Commission  deems  necessary.  Furthermore,  sub- 
section D,  supra,  indicates  that  it  was  the  Intention  of  the 
legislature  that  there  should  be  attached  to  snid  motor  vehicles 
some  distinctive  markers,  as  indicated  in  the  act. 

The  Public  Service  Commission  on  the  14th  day  of  September, 
1931  approved  certain  rules  and  regulations  known  as  General 
Order  No.  27.  These  rules  and  regulations,  in  so  far  as  we  know, 
are  still  in  effect  and  read  in  part  as  follows: 


"In  the  Matter  of  Proscribing  Rules, 
xlegulations  and  Forms  relating  to  the 
operation  of  motor  carriers  and  con- 
tract haulers  in  the  transportation 
of  pe  rsons  and/or  property  for  hire 
by  motor  vehicles  over  and  along  the 
public  highways  in  the  btate  of  Mis- 
souri . 

"ORDERED:  1.  That  the  following  rules, 
regulations  and  forms  relating  to  the 
operation  of  motor  carriers  and  con- 
tract haulers  in  the  transportation  of 
persons  and/or  property  for  hire  by 
motor  vehicles  on  the  public  highways 
in  the  State  of  Missouri  be  and  the 
same  are  hereby  approved  and  adopted 
and  made  a part  hereof  and  directed  to 
be  printed;  that  a copy  thereof,  duly 
authenticated  by  the  Secretary  of  the 
Commission,  be  filed  in  the  archives 
of  the  Commission,  and  that  such  copy, 
so  authenticated  and  filed,  shall  be 
deemed  an  original  record  thereof." 


The  following  Rule  No.  27  was  a part  of  said  order  and  reads 


"No  motor  vehicle  shall  be  operated 
under  any  certificate  of  convenience 
and  necessity  or  contract  hauler's 
permit  without  having  attached  to 
said  vehicle  the  annual  license  card 
issued  by  the  Commission  for  that 
vehicle,  which  card  shall  contain 
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sufficbnt  Information  to  identify  the 
vehicle  and  the  authority  for  the  op- 
eration tinder  which  it  was  licensed." 


Obviously,  /{ule  No.  27,  supra,  refers  to  the  st.me  annual 
license  which  you  now  inquire  about  and  specifically  answers 
s? id  inquiry  by  requiring  same  to  be  attached  to  each  motor 
vehicle  for  which  same  was  issued.  In  the  writer’s  opinion 
tills  is  a very  reasonable  rule,  for  the  reason  said  license 
shall  be  issued  only  for  individual  motor  vehicles  and  cannot 
be  used  on  others  and  if  said  license  were  not  attached  to  said 
motor  vehicle  it  would  only  confuse  and  retard  law  enforcement. 

It  was  held  In  public  Service  Commission  vs.  Frisco  Rail- 
way, 301  Missouri  157,  1.  c.  168,  that  the  Public  Service  Com- 
mission may  promulgate  any  rules  necessary  or  proper  to  enable 
it  to  carry  out  fully  the  purposes  of  the  act. 


"It  is  not  necessary  to  hold,  and  we 
do  not  hold,  that  the  Commission  is 
without  power  to  make  general  rules 
or  regulations  other  than  those  spec- 
ified in  the  statute.  It  is  entirely 
conceivable  that  the  promulgation  of 
others  are  'necessary  or  proper  to 
enable  It  to  carry  out  fully  ai  d ef- 
fectually all  the  purposes'  of  the 
act,*  ***■»***#*•»*«**  w" 


Section  5731,  R.  S.  Missouri  1939,  further  provides  a 
penalty  for  the  failure  to  comply  fully  with  the  rules  and  regu 
lations  promulgated  by  the  lublic  Service  Commission,  and  reads 


"Rvery  owner,  officer,  agent,  or  em- 
ployee of  any  motor  carrier,  contract 
hauler,  and  every  other  person,  who 
violates  or  fails  to  comply  with  or 
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who  procures,  aids  or  abets  in  the 
violation  of  any  provision  of  this 
article,  or  who  fails  to  obey,  ob- 
serve or  comply  with  any  order,  de- 
cision, rule  or  regulation,  direction, 
demand  or  requirement  of  the  commis- 
sion, and  who  procures,  aids  or  abets 
any  corporation  or  person  In  his  fail- 
ure to  obey,  observe  or  comply  with 
any  such  order,  decision,  rule,  direc- 
tion, demand  or  regulation  thereof 
shall  be  guilty  of  a misdemeanor  and 
punishable  by  a fine  not  exceeding 
one  thousand  dollars  or  by  Imprison- 
ment In  the  county  Jail  not  exceed- 
ing one  year,  or  by  bcjth  such  fine 
and  imprisonment." 


In  view  of  Section  5730,  4uPra»  requiring  each  motor  ve- 
hicle to  have  distinct  markers,  as  required  by  the  .ublio  Ser- 
vice Commission;  the  specific  authorization  of  the  Public  Ser- 
vice Commission  to  promulgate  all  necessary  rules  and  regula- 
tions; the  penalty  under  Seotion  5731,  supra,  for  failing  to 
comply  with  any  rules  and  regulations  promulgated  by  the  rublic 
Service  Commission;  mile  No.  27  found  in  General  Order  No.  27 
promulgated  by  the  Public  Service  Commission,  which  specifically 
requires  an  annual  license  to  be  attached  to  said  motor  vehicle 
for  which  same  was  issued,  it  is  obvious  that  it  was  the  legis- 
lative intent  that  said  annual  license  at  all  times,  while  said 
motor  vehicle  was  being  operated  on  the  highways  of  this  State, 
should  be  attached  thereto.  Also,  that  Rule  No.  27  adopted  by 
the  Public  Service  Commission  Is  a reasonable  and  valid  regula- 
tion and  leaves  no  doubt  as  to  what  Is  required  of  the  licensee* 
Therefore,  It  is  the  opinion  of  this  Department  that  said  an- 
nual license  shall  be  attached  to  the  motor  vehicle^  for  which 
said  license  was  Issued,  at  all  times  said  motor  vehicle  is 
being  operated  over  the  highways  of  this  State. 


Respectfully  submitted 


APPROVED: 


Roy  r.ckiTTRicK 

Attorney  General  of  Missouri 


AUBHEY  R.  HAMMETT,  JR. 

Assistant  Attorney  General 
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STATE  CANCER  Inmate  in  other  State  Institution  becoming 

HOSPITAL:  infected  with  cancer,  must  be  returned  to 

county  of  his  legal  residence  in  order  that 
county  court  may  comply  with  Section  15149 
R.  S.  Missouri,  1939, 


April  30,  1942 


Miss  Dorothy  A,  Hehmann, 
Executive  Director 
Cancer  Commission 
3713  Washington  Blva. 

St.  Louis,  Missouri 


Dear  Miss  hehmann: 


We  are  in  receipt  of  your  letter  of  recent  date, 
in  which  you  request  an  official  opinion,  as  follows: 


"The  Ellis  .Fischel  State  Cancer  Hos- 
pital received  a letter  from  the 
Superintendent  of  the  State  Soldier's 
Home  of  Missouri  in  St.  James,  relative 
to  the  admittance  of  a woman  whose  ill- 
ness has  been  diagnosed  as  cancer.  This 
woman  has  been  a resident  of  the  Soldier's 
Home  for  seven  years.  Originally  she 
lived  in  St.  Louis. 

"It  is  our  understanding  that  no  patient 
can  be  admitted  to  the  hospital  as  a 
patient  without  an  application  from  the 
county  court  of  residence  of  the  patient. 
The  present  question  is  what  is  con- 
sidered the  place  of  residence  of  this 
patient:  namely,  the  City  of  St.  Louis 
where  the  patient  originally  lived,  or 
Phelps  County,  where  the  patient  has  lived 
in  the  Soldier's  Home  for  the  past  seven 
years? 

"Also,  it  has  occurred  to  us  the  State 
statutes  might  provide  that  indivic  uals 
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in  ore  State  institution  car  be 
transferred  to  another  State  insti- 
tutior  temporarily  for  treatment, 
without  a Court  order,” 


In  reply  to  the  above  request,  we  call  attention 
to  Section  15149  R.  S,  wiissouri,  1939,  which  provides. 
In  part,  as  follows: 


"v.henever.  the  existence  of  a case 
described  in  section  15148  of  this 
chapter  shall  come  to  the  notice  of 
the  sheriff,  health  officer,  public 
heal tii  nurse,  oeace  officer,  or  any 
other  public  officer,  or  any  phy- 
sician or  surgeon,  it  shall  be  his 
duty  to,  and  any  other  person  may, 
file  with  the  Judges  of  the  county 
court  of  the  county  of  the  leral 
residence  of  such  person,  or  if  such 
person  be  a resident  of  the  city  of 
St,  Louis,  then  with  the  correspon- 
ding authority  of  said  city,  and 
application  for  the  treatment  of 
such  person  at  the  state  cancer 
hospital,  * -t  * Upon  the  filing  of 
such  application,  the  Judges  of  the 
county  court  shall  make  investiga- 
tion in  such  manner  as  they  shall 
deem  advisable,  * * « , If,  upon 
filing  said  report,  the  Judges  of 
the  county  court  shall  be  satis- 
fied that  the  patient  is  one  who 
should  be  treated  at  the  state  cancer 
hospital  and  that  the  person  to  be 
treated,  or  his  parent,  guardian, 
trustee  or  other  person  having  legal 
custody  of  his  p rson  in  case  of  a 
minor,  is  not  financially  able  to 
provide  such  person  with  proper 
treatment,  the  Judges  of  the  county 
court  shall  enter  an  order  finding 
such  facts,  * ■ * * Upon  the  entry 
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of  the  order  of  the  juu&es  of  the 
county  court,  approving  said  applica- 
tion, they  shall  communicate  with  the 
administrator  of  the  state  cancer  hos- 
pital and  ascertain  whether  or  not  the 
applicant  can  be  received  as  a patient. 
::  * # the  necessary  expense  incident 
the  re  to  to  be  chargeable  to  the  county 
of  residence  of  the  patient.  A copy 
of  each  application  and  a copy  of  the 
report  of  the  physician  and  court  order 
in  each  case  shall  be  s er.t  to  the  ad- 
ministrator of  said  hospital."  (Under- 
scoring ours.) 


Prom  a reading  of  section  15149,  as  well  as  'the 
other  sections  contained  in  Chapter  125  of  the  hevised 
statutes  of  Missouri,  1939,  It  will  be  noted  that  the 
legislature  has  set  up  a complete  procedure  for  the 
admittance  of  ar.  ix  digent  person  into  the  State  Career 
Hospital.  It  will  also  be  noted  from  the  reading  of 
Section  15149,  supre,  that  it  Is  incumbent  upon  the 
county  court  of  the  county  of  which  the  patient  is  a 
legal  resident  to  first  determine  whether  or  not  the 
pei son  is  Indigent,  and,  secondly,  whether  or  rot  such 
person  shall,  in  the  discretion  of  the  court,  be  en- 
titled to  treatment  In  the  State  Cancer  Hospital.  Fur- 
ther, If  said  court  Is  satisfied  that  the  person  is 
indigent  and  needs  treatment,  then  it  shall  make  an 
order  sending  the  patient  to  the  State  Cancer  Hospital 
for  examination,  and  the  necessary  expenses  incident 
thereto  shall  be  paid  by  the  county.  ' Also,  it. will  be 
noted  from  the  reading  of  the  other  several  sections 
contaired  In  Chapter  125,  supra,  that  there  does  not 
appear  any  section  which  gives  the  superintendent  of 
any  state  hospital,  or  institution,  authority  to  trans- 
fer one  of  Its  patients  to  the  State  Cancer  Hospital, 
directly. 

Hence,  we  must  conclude  that  where  a person  is 
an  inmate  of  a state  institution,  and  becomes  Infected 


Miss  Dorothy  A.  Hehmann 


.4-  April  30,  1942 


with  a cancer  that  such  inmate  must  follow  the  same 
procedure  as  any  other  citizen  of  the  county,  as  set  out 
in  Section  15149,  supra.  Further,  it  may  be  pointed  out 
that  Section  15150  R.  S.  Missouri,  1939,  provides  as 
follows : 


"The  state  cancer  hospital  shall  not 
make  any  charge  directly  to  a patient 
admitted  on  certificate  of  the  Judges 
of  the  county  court  as  heretofore  out- 
lined, but  shall  make  a charge  against 
the  county  from  which  said  patient  is 
sent  only  for  the  necessary  maintenance 
and  supplies  used  for  the  benefit  of 
said  patient."  (Underscoring  ours.) 


CONCLOSIOK 


It  Is,  therefore,  the  conclusion  of  this  department 
that  whre  an  inmate  of  a state  institution  becomes 
infected  with  cancer  such  person  must  be  re  turned  to 
the  county  court  of  the  county  ol  whi cTT" said  person  is 
a leral  resident,  and  that  said  court  must  follow  the 
procedure  as  outlined  in  Section  15149,  supra,  as  if 
said  person  were  making  an  original  application  for 
admittance  and  treatment  in  the  State  Cancer  Hospital. 

It  is  further  our  opinion  that  said  county  shall, 
under  Section  15150,  supra,  pay  for  necessary  maintenance 
and  supplies  used  for  the  benefit  of  said  patient,  who 
must  be  indigent. 


Respectfully  submitted 


APPROVED:  B.  RICHARDS  CREECH 

Assistant  Attorney  General 


ROY  McKI  WRICK 

Attorney  General  of  Missouri 
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SCHOOLS; 
SCHOOL  LOANS: 


Duties  of  county  courts  in  arriving  at 
valuation  of  lands  upon  which  a school  loan 
is  made* 


October  13,  1942 


Hon.  V.yatt  K.  Hawkins 
Clerk  of  the  County  Court 
Platt  sburg,,  Missouri 

Lear  Mr.  Hawkins: 


This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  submit  the  following  statement  of  facts  in 
request  of  an  opinion  from  thlr  department: 


"The  laws  of  Missouri  state,  real 
estate  must  be  assessed  fit  fi'll 
value.  Also  the  laws  of  Missouri 
state.  County  Courts  cannot  make 
School  loans  for  more  than  one 
half  the  value  of  the  real  estate. 
?^ill  you  please  give  mo  an  opinion? 
Can  the  County  Court  make  a School 
loan  in  excess  of  one  half  the 
arsessed  valuation  of  any  real 
estate?” 


County  courts.  In  handling  township  and  capital 
moneys  belonging  to  schools,  act  us  trustees.  Under 
Section  10376,  K.  S.  Missouri  1939,  it  is  provided  In 

part  as  follows: 

"It  is  hereby  made  the  duty  of  the 
eeveral  county  courts  of  this  state 
to  diligently  collect,  preserve 
ana  securely  invest,  at  the  highest 
rate  of  interest  that  can  be  obtain- 
ed, not  exceeding  eight  nor  less 
than  four  per  cent  per  amum,  on  un- 
encumbered real  estate  security, 
worth  at  all  times  at  least  double 
the  sum  loaned,  end  may,  in  its  dis- 
cretion, require  personal  security 
in  addition  thereto,  the  proceeds  of 
all  moneys,  stocks,  bonds  and  other 
property  belonging  to  the  county 
school  fund;  *#■»*****  «-*#*-*> 
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Faction  10334,  R.  S.  . issouri  1939,  provides  in 
part  as  follows: 

"When  any  Moneys  belonging  to  said 
funds  shall  be  loaned  by  the  county 
courts,  they  shall  cause  the  same 
to  be  secured  by  a mortgage  in  fee 
on  real  estate  within  the  county, 
free  from  all  liens  and  encumbe ranee s , 
of  the  value  of  double  the  amount  of 
the  loan,  with  a bond,  and  may,  if 
they  deem  it  necessary,  also  require 
personal  security  on  such  bond;  and 
no  loan  shall  be  made  to  any  person 
other  than  an  inhabitant  of  the  same 
county,  nor  shall  any  person  be 
accepted  as  security  who  is  not  at 
the  time  a resident  householder 
therein,  who  does  not  own  and  is  not 
assessed  on  property  in  an  amount 
equal  to  that  loaned,  in  addition  to 
all  the  debt 8 for  which  he  is  liable 
and  property  exempt  from  execution. 

Your  question  is  whether  or  not  the  county  court, 
in  determining  the  value  of  the  land  upon  which  the  loan 
is  made,  shall  only  take  into  consideration  the  assessed 
value  of  such  land*  Said  Section  10384,  supra,  simply 
provides  that  the  value  of  the  land  upon  which  the  loan 
is  made  shall  be  double  the  amount  of  the  loan*  It  does 
not  limit  the  county  court  to  the  assessed  value.  How- 
over,  the  labter  part  of  the  a-ove  quoted  provisions  of 
said  Section  10334,  does  require  the  county  court.  In 
parsing  upon  the  solvency  of  a security  on  the  bond,  shall 
require  such  person  going  on  the  security  bond  to  own 
property  assessed  in  an  amount  equal  to  the  loan*  That 
portion  of  said  section  requires  the  county  court  to  look 
to  the  assessment  val  e of  the  property  of  the  siu'dty,  but 
It  doe 8 not  bind  or  direct  the  county  court  to  consider 
only  the  assessed  value  of  the  property  upon  which  the 
loan  is  made. 

In  the  case  of  Saline  County  v*  Thorp,  88  S.  W. 
(2d)  133,  the  c urt  had  before  it  for  consideration  the 
duties  of  the  County  Court  in  regard  to  school  loans,  and 
said,  at  1.  c.  186: 
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w*  It  thus t be  remembered  that 

this  is  a case  where  public  officers 
were  acting  for  a governmental  sub- 
division of  the  state,  a county,  in 
relation  to  funds  held  In  trust  for 
the  public  for  school  purposes. 

Nothing  Is  better  settled  than  that, 
under  such  circumstances,  such 
officers  are  not  acting  as  they  would 
as  individuals  with  their  own  property, 
but  as  special  trustees  with  every 
limited  authority,  and  that  every  one 
dealing  with  them  muet  take  notice  of 
these  limitations.  Montgomery  County 
v.  Auchley,  103  Uo.  492,  15  S.  1.  626. 

"Sections  9243-9256,  P.  f.  1929  (Mo. 

St.  Ann.  Secs.  9243  to  9256,  pp.  7098- 
7104),  say  what  a county  court  can  do 
with  reference  to  the  investment, 
collection  and  reinvestment  of  public 
school  funds.  Theee  statutes  require 
that  county  courts  ^diligently  collect, 
preserve  and  securely  invest  * * * * * 
on  unincumbered  real  estate  security, 
worth  at  all  times  at  least  double 
the  sum  loaned  * « * the  county  school 
fund';  and  that  these  funds  * shall  be- 
long to  and  be  securely  invested  and 
sacredly  preserved  in  the  several 
counties  as  a co  nty  public  school 
fund,  the  income  of  which  fund  shall 
be  collected  annually  and  faithfully 
appropriated  for  establishing  and  main- 
taining free  public  schools.  * * * * " 

By  this  statement  It  will  be  seen  that  the  county  court  in 
performing  Its  duties  under  this  act  is  required  to  exercise 
Its  discretion  in  making  loans,  but  under  the  statute  the 
security  must  always  be  double  the  amount  of  the  loan.  In 
Vol.  65,  C.  J.,  795,  p.  672,  the  rule  as  to  the  duties  of 
a trustee  in  the  investment  of  the  funds  of  a trust  estate 
Is  stated  as  follows: 

* % * in  the  investment  of  trust  funds 
the  trustee  must  exercise  sound  discretion 
as  well  as  good  faith  and  honest  Judgment. 
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Further  considering  this  question  we  call  attention 
to  the  provisions  of  the  Constitution  and  statutes  relating  to 
valuations  for  tax  assessment  purposes. 

Section  4,  Article  X of  the  Constitution,  provides  in 
part  as  follows: 

"All  property  sxibject  to  taxation  shall 
he  taxed  in  proportion  to  its  value:  '■>  »" 

Section  10981,  K.  S.  Ho.  1939,  provides  in  part  as 

follows: 


"The  assessor  shall  value  and  assess  all 
the  property  on  the  assessor’s  books  ac- 
cording to  its  true  value  in  money  at  the 
time  of  tlie  assessment;  **»»*»* 

Speaking  of  the  statutory  duties  of  the  officers  in 
making  assessments,  the  Supreme  Court,  in  State  ex  rel.  v. 
Western  Union  Tel.  Co.,  165  Ho.  592,  1.  c.  51G,  said: 

"The  law  contemplates  that  for  purposes 
of  taxation  property  shall  be  assessed 
at  its  true  value  in  money,  and  it  also 
presumes  tiiat  all  officers  do  their  duty." 

Said  Section  10981,  supra,  requires  the  assessor  to 
assess  property  at  its  true  value  in  money.  Section  4 of 
Article  X of  the  Constitution  requires  it  to  be  taxed  in  pro- 
portion to  its  value.  Section  3 of  Article  X of  the  Constitu- 
tion requires  taxes  to  be  uniform  on  the  sane  class  of  subjects 
within  the  territorial  limits  of  the  authority  levying  the  tax. 
Section  18  of  Article  X of  the  Constitution  requires  the  Stato 
Board  of  equalization  to  adjust  and  equalize  valuations  of  real 
and  personal  property  among  the  several  counties  in  the  State. 

In  the  case  of  Jefferson  City  Bridge  & Transit  Co.  v. 
Blaser,  300  3.  W,  778,  the  court,  in  considering  an  attack  on 
an  assessment,  in  applying  the  provisions  of  said  Section  4 of 
Article  X,  supra,  said,  1.  c.  785: 

" If  the  persona  cl  larged  with  making 

this  assessment  refused  to  assess  plain- 
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tiff’s  property  in  proportion  to  its 
value  and  ir.  uniformity  with  all  other 
taxable  property  in  the  state,  they  are 
presu  jed  to  have  iaiowr.  t.*at  such  assess- 
ment would  be  in  violation  of  sections 
4 and  3,  respectively,  of  Article  10  of 
the  Constitution  of  Missouri,  and  would 
result  in  unlawful  discrimination  against 
plaintiff's  property.  * * '•  * 

Even  if  the  assessment  is  at  the  true  value  in  money 
as  required  by  Section  109G1,  3upra,  yet  if  it  is  not  in  pro- 
portion to  its  value  as  compared  to  the  assessed  valuation  of 
other  property  In  the  sane  district,  then  such  assessment 
wo  ..Id  not  bo  valid. 

The  State  hoard  of  Equalization  in  adjusting  and 
fixing  valuations  for  the  counties  fixes  a total  valuation 
for  real  and  personal  property  in  tliat  county. 

In  the  case  of  hank  of  Cartilage,  ct  al.  v.  Thomas,  48 
S.  W.  (2d)  933,  1.  c.  934,  the  court,  in  discussing  the  valua- 
tion fixed  by  the  State  Board  of  Equalization,  said: 

">  -•  The  presumption  that  the  valuation 

fixed  by  the  state  board  of  equalization 
'is  the  true  value  attaches'  to  the  action 
of  tliat  board.  > * •>  * * ;•  u < -■  " 

And,  in  State  ex  rel.  v.  Bethards,  9 S.  V7.  (2d)  G03,  1.  c.  604, 
the  court  said: 

" There  is  no  such  thing  as  an  absolute 
true  value  of  land.  The  'values'  men- 
tioned in  the  statutes  are  the  valuations 
of  the  officials  whose  duty  it  is  to  make 
them.  Land  is  not  like  commodities  which 
liave  a fixed  market  price  at  a given  period. 

Its  value  is  determined  always  by  the  esti- 
mate of  the  party  who  values  it.  The  re- 
quirement of  section  12C02,  tliat  the  assess- 
or assess  the  property  at  its  true  value  in 
money,  means  nothing  more  than  tliat  3uch 
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true  value  Is  Ills  estimate,  Ills  valuation. 

The  lav;  contemplates  that,  in  accordance 
with  that  section,  he  doe3  assess  it  at  its 
true  value  as  lie  judges  It.  *»***■-•*  *" 

The  court,  in  the  Bothards  case,  referring  to  the 
section  which  applies  to  the  county  board  of  equalization, 
3aid,  1.  c.  605: 

"That  section  means,  if  anything,  that  the 
state  board  of  equalization  fixes  values 
as  well  as  the  assessor  or  the  county  board. 

} > J > li  > J >/  1 i 5 •>  -f  if  ^ i 

The  county  taxing  authorities,  in  making  the  assess- 
ment of  properties  in  the  county,  must  keep  the  aggregate 
valuation  of  real  and  personal  property  up  to  the  aggregate 
amount  fixed  by  the  State  Board  of  Equalization  (Section 
11036,  R.  S.  Mo.  1939). 

Tlie  State  Board  of  Equalization  in  equalizing  and 
adjusting  the  valuation  for  the  cou  ties  shall  first,  add  to 
the  valuation  of  each  class  of  proporty,  real  or  personal,  of 
each  county,  which  it  believes  to  be  valued  below  its  real 
value  in  money,  such  percentum  as  will  increase  the  sane  in 
each  case  to  its  true  value,  and  second,  it  sliall  deduct  from 
the  valuation  of  each  class  of  property,  real  or  personal,  of 
each  county,  which  it  believes  to  be  valued  above  its  real 
value  in  money,  such  percentum  as  will  reduce  the  sane  in  each 
ca30  to  its  true  value  (Section  11036,  R.  S.  Mo.  1339).  So, 
as  a basl3  for  adjustment  and  equalization,  the  State  Board  of 
-Equalisation  uses  the  "time  value"  of  the  property. 

The  County  Board  of  Equalization  in  performing  its 
duties  vises  the  "real  value"  of  the  property  as  a basis  for 
equal- zing  properties  for  tax  assessment  purposes  (Section 
11003,  R.  3.  Ho.  1939)  . Tills  section  reads  in  part  as  follows 

"The  following  rules  shall  be  observed 
by  county  boards  of  equalization:  First, 
they  sliall  raise  the  valuation  of  all 
such  tracts  or  parcels  of  land  and  any 
personal  property,  such  as  in  their  opin- 
ion have  been  returned  below  tlieir  real 
value,  according  to  the  rule  prescribed 
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by  this  chapter  for  such  valuation; 

> > * * second,  t.  ey  shall  reduce  the 

valuation  of  such  tract  or  parcels  of 
land  or  any  personal  property  which,  in 
tlielr  opinion,  lias  been  returned  above 
Its  true  value  as  compared  with  tlie  aver- 
age valuation  of  all  the  real  and  person- 
al property  of  the  county." 

The  provisions  of  thl3  section  indicate  tliat  the 
lawmakers  distinguish  between  "true  value"  and  true  value 
as  compared  with  the  average  valuation  of  real  and  personal 
property  in  the  county.  Such  a construction  of  this  section 
would  be  in  harmony  with  the  provision  of  the  Constitution 
that  property  shall  be  taxed  In  proportion  to  its  valuo. 

The  County  Board  of  Equalization  is  composed  of  the 
county  court  and  other  officers.  Since  the  county  court  is 
the  body  which  administers  the  school  funds,  wo  have  the  same 
body  passing  upon  values  in  different  capacities,  namely,  the 
Board  of  Equalization  for  tax  purposes  aid  the  county  court 
for  loaning  acliool  funds . The  members  of  the  county  court  as 
members  of  the  board  of  equalization  fix  a certain  valuation 
on  property  for  tax  purposes  and,  as  members  of  the  court  fix 
a valuation  for  loan  jjur poses . With  the  presumption  that 
officers  are  presumed  to  do  their  duty,  in  case  the  aforesaid 
valuations  are  fixed  at  different  amounts,  then,  it  would 
follow  that  one  of  the  valuations  Is  wrong  and  Illegal  unless 
there  is  a different  standard  to  apply  in  fixing  valuations. 
Since  the  standard  for  tax  valuations  is  limited  to  the  pro- 
portionate value,  and  to  the  value  as  compared  with  the  aver- 
age valuation  of  all  real  and  personal  property  of  the  county, 
then  this  might  be  a different  value  tiian  the  real  value  con- 
templated by  Section  1Q3B4,  supra,  as  a basis  for  a loan. 


COHCLESIbll 

From  tlie  foregoing,  it  is  the  opinion  of  this  depart- 
ment tliat  "true  value"  of  property  for  taxing  purposes  may  not 
always  be  used  to  determine  the  real  value  of  lands  upon  which 
a 3cnool  loan  Is  sought,  because  the  "true  value"  for  tax  assess 
nent  purposes  Is  a comparative  value;  that  Is,  It  is  fixed  in 
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proportion  to  Its  actual  value  as  compared  with  the  avorajre 
valuation  of  all  other  real  and  personal  property  of  the 
county. 

Respectfully  submitted. 


TYRE  7j  . R0RT0N 

Assistant  Attorney- General 

APPROVED: 


roY  ::ci;iTTRic.. 
Attorney- General 


t r ' vi"  1ST:  i.  embers  in  armed  forces  of  the  United  States 

i>:  government  are  not  required  to  pay  renewal  fees. 


October  16,  1942 


Dr.  N.  F.  Hatfield 
Secretary, 

State  Board  of  Optometry 
Edina,  Hlssouri 


X J.  ^ 


FILED 


Dear  Eir: 


Tills  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  October  8,  1942,  which 
reads : 


“At  the  meeting  of  the  Missouri  State 
Board  of  Optometry  it  was  voted  that 
the  yearly  renewal  fees  of  our  Regis- 
tered Optometrists  In  the  Armed  Forces 
be  waived  for  the  duration.  This  vote 
was  taken  subject  to  your  decision  and 
if  it  does  not  conflict  with  the  law 
and  other  States  are  doing  this,  may 
we  have  your  opinion  at  an  early  date? 

I would  like  to  get  this  word  soon 
that  I may  answer  the  numerous  inquires 
that  come  to  this  office." 


Section  10120,  R.  S.  lissouri  1939,  provides  when 
optometrists  in  this  State  must  renew  their  certificate 
of  registration  and  reads: 


"Every  registered  optometrist  and  every 
registered  apprentice  who  continues  in 
active  practice  or  service,  shall,  an- 
nually, on  or  before  the  first  day  of 
April,  renew  his  certificate  of  regis- 
tration and  pay  the  required  renewal 
fee.  Ev^ry  certificate  of  registration 
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which  has  not  been  renewed  during  the 
month  of  April  in  any  year  s'  all  expire 
on  the  first  day  of  Kay  in  that  year, 

A registered  optometrist  cr  a register- 
ed apprentice  whose  certificate  of  reg- 
istration has  expired  may  have  his  cer- 
tificate of  registration  restored  only 
upon  payment  of  t a required  restoration 
fee.  Any  registered  optometrist  who 
retires  from  the  practice  of  optometry 
for  not  more  than  five  (5)  years  may 
renew  his  certificate  of  registration 
upon  payment  of  all  lapsed  renewal  fees." 


The  ab  ve  provision  requires  a renewal  fee  annually  of 
every  registered  optometrist  and  apprentice  who  continues  in 
ac tl ve  practice  or  service . "Active"  has  been  defined  by 
Webster's  Lew  International  Dictionary,  Second  Edition  as 
follows : 


"3.  In  action;  actually  proceeding; 
working;  in  force;  - opposed  to  quies- 
cent, dormant,  or  extinct;  as,  active 
laws,  assets,  or  hostilities;  an  active 
volcano . 

"5.  Requiring  or  implying  action  or 
exertion;  - opposed  to  sedentary  or 
tranquil;  as,  active  employment  or  ser- 
vice." 

In  United  States  vs.  Woodworth,  36  1 ederal  Supplement  €45,1. c. 
646,  uocdworth  wes  discharged  from  the  army.  He  reenlisted  in  the 
Medical  Thlisted  Reserve  Corps,  returned  to  college  where  he  com- 
pleted his  cental  education  and  subsequently  reentered  active  ser- 
vice of  the  army.  The  court  held  that  he  was  not  In  "active  ser- 
vice" between  the  dates  of  such  discharge  and  reentry  and  In  so 
holding  the  court  said: 


"The  main  question  Is  then  whether  or 
not  tetw  •'n  November  1,  1317  and  Cc- 
tober  11,  1918,  .Voodworth  was  in  the 
active  service  of  the  United  States 
Army. 
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"During  that  period  this  man  was  sepa- 
rated from  his  former  outfit,  was  not 
Identified  v/i  th  any  other  unit  of  the 
army,  was  net  under  the  immediate  di- 
rection of  any  superior  officer,  was 
paying  his  own  expenses  for  his  dental 
education,  and  was  merely  a member  of 
the  army  reserves,  Active  service  does 
not  necessarily  mean  actual  service,  but 
does  mean  service  performed  at  the  direc- 
tion of  a superior  officer  or  officers 
while  receiving  the  emoluments  to  which 
a scldier  is  entitled.  It  does  not  in- 
clude one  who  has  separated  himself  from 
the  army  to  follow  his  own  pursuits,  even 
though  he  may  be  subject  to  call  to 
active  service.  The  distinction  between 
a reservist  and  one  on  active  service 
has  been  recognized  in  opinion  of  the 
Attorney  General  when  in  listing  the 
various  types  of  active  service  he  par- 
ticularly excepted  the  reservist  from 
such  classif 1 ca t 'on.  See  7 Cp.  Atty.  Gen. 
149;  32  v-p.  Atty.  Gen  12;  and  32  vp.  Atty. 
Gen.  193.  See  also.  State  v.  Peake,  22 
. . 457,  135  N.  ...  197,  40  L.:  .A.,N.S., 
354;  State  v.  Josephson,  120  La.  433,  45 
So.  381;  Redd  v.  imerican  Gent.  Life  Ins. 
Go.,  200  Do.  App.  363,  207  S.  . 74:  Betty 
v.  State,  198  Ala.  211,  66  So.  457. 


Also,  in  Caswell  et  al.  vs.  Somer  ville  Retirement  System, 

28  G.  E.  (2)  231,  1.  c.  232;  306  Lass.  373;  the  court  held  that 
individuals  who  we*  appointed  and  confirmed  as  police  officers 
prior  to  December  27,  1930,  but  whose  daily  routine  service 
and  pay  did  not  actually  begin  until  January  11,  1931,  were  not 
in  active  service  on  January  1,  1931,  when  the  retirement  System 
took  effect  and  were  not  covered  by  statute  in  effect  and  force 
on  January  1,  1931,  and  prior  thereto,  providing  for  pensioning 
of  police  officers  when  retired  from  active  service,  so  that 
deductions  were  properly  made  from  their  salaries  under  the  Somer- 
ville Retirement  System.  In  so  holding  the  court  said: 


"Even  though  the  plaintiffs  were  police 
officers  on  January  1,  1951,  that  was 
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not  enough  to  place  then  within  the 
pcnsiondie  class  under  G.L.  (1921) 
c.  32,  Sec.  83.  That  statute  pro- 
vides for  the  pensioning  of  a police 
officer  only  when  he  is  retired 
’from  active  service’.  To  be  retired 
from  active  service,  one  must  already 
have  been  in  active  service.  Until 
a police  officer  is  in  active  service 
he  is  not  within  the  class  which  upon 
disability  nay  be  pensioned  under  that 
statute.  See  Dunn  v.  Commissioner  of 
mblic  Service,  281  'ass.  376,  183  StE* 
889,  87  A.L.R.  998.  When  the  Somerville 
Retirement  System  took  effect  on  January 
1,  1931,  these  plaintiffs  were  not  yet 
in  active  service,  and  consequently  were 
not  ’covered’  by  G.L.  (1921)  c.  32,  Sec. 
83.  They  therefore  fell  within  the 
Somerville  Retirement  System." 


In  Sta  e vs.  Josephson,  45  So.  381,  1.  c.  381-382}  120  La. 
433;  the  co  rt  in  holding  that  a member  of  the  militia  was  not 
in  active  service  of  the  o>tate  and  was  still  subject  to  tie 
jurisdiction  of  civil  courts  when  not  ordered  into  active  service 
by  the  Governor  said: 


"At  the  time  of  the  alleged  offense  de- 
fendant's company  had  not  been  'ordered 
into  active  service'  by  the  Governor. 

"But  the  learned  counsel  for  defendant 
contends  that  the  state  National  Guard  is 
in  'active  s rvice'  all  the  time,  and  in 
support  of  this  contention  refers  to  section 
99  of  the  act  by  which  members  cf  the  guard, 
after  four  years  of  ’active  service',  are 
exempt  from  jury  duty.  But,  manifestly, 
the  statute  contemplates  two  kinds  of 
’active  service'--  the  'active  service' 
which  follows  upon  call  of  the  Governor, 
and  the  'active  service'  which  consists 
in  merely  being  a member  of  the  organ- 
ization in  good  standing.  The  former 
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withdraws  the  militiamen  from  the  juris- 
diction of  the  civil  courts;  the  latter 
does  not.  In  fact,  the  contention  that 
a member  of  the  militia  is  all  the  time 
not  amenable  to  the  powers  of  the  courts 
can  hardly  be  serious.” 


If  this  Department  should  hold  that  a member  of  the  armed 
forces  should  be  required  to  pay  this  renewal  fee  while  in  the 
active  service  of  the  armed  forces,  and  while  It  is  physically 
impossible  for  him  to  actively  practice  optometry  in  this  State 
even  If  he  3o  desired.  It  would  be  in  effect  declaring  the  words, 
"who  continues  In  active  practice  or  service"  (Section  10120, 
supra.)  superfluous  and  meaningless. 

• 

One  of  the  cardinal  miles  of  statutory  construction  Is  that 
effect  should  be  given  to  all  the  provisions  of  a statute  so  that 
no  part  or  section  will  be  inoperative,  superfluous,  contradictory 
or  conflicting.  The  court  In  Graves  vs.  Little  Tarkio  Drainage 
District  No.  1,  134  S.  ft.  (2)  70,  1.  c.  78,  345  Missouri  557;  an 
nounced  this  rule  and  said: 


•;*  ie  -Jc  »'lt  is  an  elementary  and 
cardinal  rule  of  construction  that  effect 
must  be  given,  if  possible,  to  every 
word,  clause,  sentence,  paragraph,  and 
section  of  a statute,  and  a statute  should 
be  so  construed  that  effect  may  be  given  to 
all  of  Its  provisions,  so  that  no  part,  or 
section,  will  be  Inoperative,  superfluous, 
contradictory,  or  conflicting,  and  so  that 
one  section,  or  part,  will  not  destroy  an- 
other. Sutherland  on  Statutory  Construction 
(2d. Ed.)  731,  732,  Section  380.  Moreover, 
it  is  presumed  that  the  Legislature  intend- 
ed every  part  and  section  of  such  a statute, 
or  law,  to  have  effect  and  to  be  operative, 
and  did  not  intend  any  part  or  section  of 
such  statute  to  be  without  meaning  or  effect.’ 
State  ex  rel.  Dean  v.  Daues,  321  to.  1126, 
1151,  14  S.  ¥».  2d.  990,  1002. * * -*  * * ■>  * " 


Apparently  it  was  the  Intention  of  the  General  Assembly  In 
enacting  Section  10120,  supra,  that  no  registered  optometrist  or 
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registered  apprentice  shall  be  required  to  pay  renewal  fees  who 
does  not  continue  to  be  actively  engaged  in  the  practice  of  op- 
tometry, with  this  exception,  when  a registered  optometrist  re- 
tires from  practice.  Such  a construction  gives  meaning  to  all 
provisions  of  Section  10120,  supra,  and  is  reasonable.  Certain- 
ly, it  will  be  conceded  that  such  optometrists  cannot  be  actually 
practicing  their  profession  w ile  enlisted  in  the  armed  forces 
of  this  country  for  the  duration  of  this  war  and  since  the  renew- 
al fee  applies  only  to  such  optometrists  who  continue  the  active 
practice  or  service  as  optometrists,  it  is  the  opinion  of  this 
Department  that  the  Mssouri  State  3oard  cf  Cptometry  is  not  re- 
quired under  the  law  to  collect  renewal  fees  from  such  persons 
in  the  armed  forces. 


Respectfully  submitted 


AUB  EY  R.  HAJl’ETT,  JR. 

Assistant  Attorney  General 


Aili'i-VED: 


RCY  McKTTTRICK 

Attorney  General  of  Missouri 


ARIi : /.AW 


COUNTY  COURT  AND 

COUNTY  DEPOSITARIES:  County  funds  can  only  be  placed 

In  a legally  designated  and 
qualified  county  depositary. 


November  24,  1942 


lion.  Robert  <•.  i.awkins 
Prosecuting  Attorney 
Pemiscot  County 
daruthersville , Issouri 


Dear  oir: 


V»e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  November  18,  1942,  which  readB  as  follows.: 


"Will  you  kindly  advise  me  for  tz.e  use 
of  Pemiscot  Co.  oourt  how  they  can  dis- 
pose of  surplus  money  belonging  to  the 
school  fund  and  the  County  when  the 
batiks  refuse  to  accept  any  more  money 
and  give  legal  security  for  the  same. 

"The  oounty  lias  some  v 90,000  of  school 
money  on  hand  and  cannot  loan  it  as  the 
law  directs. 

"The  bonding  companies  say  they  will 
cancel  the  collectors  and  treasurers 
bonds  if  the  County  cannot  get  relief 
from  aorie  source." 


section  13846  R.  c.  .-Issouri,  1939,  partially  reads 
as  follows: 


"It  shall  be  the  duty  of  the  county 
court  of  each  county  in  tl  is  state, 
at  the  hay  term  thereof,  in  the  year 
1909,  and  every  two  years  thereafter, 
to  receive  proposals  * *•  * ." 
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The  above  partial  section  is  mandatory  upon  the  county 
court,  and  there  is  no  except  ons  in  that  section,  it 
was  so  held  in  Huntsville  Trust  Co.  v.  ioel  et  al., 

12  S.  (2d)  751,  1.  c.  754,  par,  5,  where  the  court 
said: 


" a * As  heretofore  stated,  all 
county  funds  are  required  by  lar 
to  be  deposited  in  a county  reposi- 
tory. The  officers  of  the  county 
charged  with  duties  relating  to  the 
deposit  of  such  funds  for  safe  keep- 
ing are  agents  of  limited  powers,  and 
as  such  they  have  no  authority  to  de- 
posit these  public  moneys  with  any 
other  than  a county  depository,  Xow 
a bank  or  trust  company  does  not  be- 
come a county  depository  merely  by 
being  designated  as  such  in  an  order 
of  the  county  court;  it  must  qualify 
as  a depository  bj  jiving  the  security 
prescribed  by  section  9585.  If,  there- 
fore, the  trust  co  par.y  Lad  not  so 
qualified  on  June  27,  1927,  the  deposit 
of  the  county  funds  with  it  was  unlaw- 
ful; and  it,  in  receiving  such  funds 
under  color  of  being  a county  depository, 
wrongfully  obtained  possession  of  them. 
The  county  moneys  so  obtained  thereupon 
becane,  in  the  hands  of  the  trust  com- 
pany, a trust  fund  by  operation  of  law. 

::  •>.  * * * a ■>.  * * tt  " 


That  it  was  mandatory  was  also  held  i r the  case  of 
Howard  County  v.  Fayette  Lank,  149  S,  w.  (2d)  641,  par. 
where  the  court  said: 
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"Was  the  failure  to  publish  the  no- 
tice for  bids  20  days  before  the  first 
day  of  the  regular  * ay  terra  fatal  to 
the  le^al  selection  of  a county  de- 
pository? The  stautory  requirements 
relative  to  the  selection  of  a county 
depository  are  mandatory  and  'failure 
of  compliance  prevents  title  to  the 
public  funds  passing  to  the  bank  end 
the  relation  of  creditor  and  debtor 
arising',  but  'a  literal  corapl  ar.ee 
with  all  the  statutory  nrovisiors  is 
not  required,  if  no  public  or  private 
right  is  prejudicially  affected.'  Liqui- 
dation of  People's  bank,  344  £4o.  611, 

127  s.  . 2d  669,  loc.  cit.  671,  and 
cases  there  cited.11 


Section  13848  R.  S.  ..issouri,  1939,  provides  the 
orocedure  for  the  bidding  of  barking  corporations  or 
Individual  bankers  in  the  local  county  on  the  accepting 
of  county  funds. 

Section  13850  R.  S.  uissouri,  1939,  partially  reads 
as  follows : 


"Within  ter.  cays  after  the  selection 
of  depositaries,  it  shall  be  the  duty 
of  each  successful  binder  to  execute 
a bond  payable  to  the  county,  to  be 
aoproved  by  the  county  court  and  filed 
in  the  office  of  the  clerk  thereof,  * 

II 


Section  13852  R.  S.  Missouri,  1939,  provides  that  if 
for  any  rea  ran  the  local  banking  corporatioi  s of  the  coun 
shall  fail  or  refuse  to  submit  proposals  to  act  as  county 
depositary,  then  the  county  court  wo  Id  have  the  power  to 
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to  deposit  the  lunds  of  the  county  with  one  or  moie  bank- 
ing corporate  ns  in  an  adjoining  county.  It  also  limits 
the  rate  of  interest  in  an  ac joining  county  and  the  same 
procedure  must  be  followed  as  followed  in  the  local  county. 


section  13846  R.  . issouri,  1939,  which  applies  to 
local  banking  cor 'orati  ns  acting  as  county  i enosltaxies, 
and  Section  13852  R.  o.  issouri,  1939,  which  allows  the 
county  court  to  designate  banks  in  adjoining  counties  as 
county  depositaries  are  the  oi  ly  two  methods  of  procedure 
for  the  designation  of  coJnty  depositaries. 


It  is  common  ! or  owl  edge  that  some  counties  are  now 
depositing  money  ii  banks  ^thet  are  r.ot  designated  as  county 
depositaries,  lor  the  reason  that  the  banks  will  not  pay 
the  interest  as  set  out  ii  section  13846,  and  bection 
13852  R.  8.  »il s sour  1,  193?|,  for  the  reason  that  banks  will 
rot  give  the  proper  legal  security  for  the  deposit  of  the 
county  funds,  uuch  a procedure  is  unlawful  and  does  not 
comply  with  the  County  depositary  Act,  but  it  has  been 
held  that  where  county  money  Is  deposited  in  a bank  which 
is  not  a county  depositary  and  has  not  beer  designated  as 
such  the  bank  holds  the  morey  as  trustee,  and  in  case  of 
a failure  of  the  tank  It  would  be  a preferred  claim,  J-t 
was  so  held  In  the  case  of  Consolidated  bchool  hist.  Io. 

4 of  iexas  County  v.  Citizens'  3a v.  bank  of  Cabool,  21  b. 

W.  (2d)  781,  1.  c.  789,  where  the  court  said: 


a * * While  other  jurisdictions 
variate  the  rule  ii  a greater  or  less 
degree,  i issouri  follows  the  rule  that, 
if  a trust  fund  Is  proved  to  have  been 
deposited  in  a mass,  and  wrongfully 
and  illegally  mingled  therewith,  even 
though  ir distinguishable,  it  may  be  re- 
covered and  taken  from  the  estate  of  the 
insolvent,  on  the  round  that  it  went 
into,  increased  and  sv/elled  the  volume 
of  the  insolvent's  assets,  and  it  is 
chargeable  against  the  Insolvent  es- 
tate to  the  amount  of  the  converted 
fund  as  a preferred  demand.  > * " 
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The  aarne  holding  was  had  in  the  case  of  fidelity  & De- 
posit oo.  of  aryland  v.  Peoplds  Bank,  44  F.  (£d)  19, 
1.  c.  21,  which  is  a Missouri  case,  and  tie  court  in 
that  case  said,  at  par.  2: 


”lr.  the  instances  where  the  banks  re- 
ceived from  the  county  treasurer  coun- 
ty funds  and  placed  them  on  «.eposit 
when  they  were  not  le  al  county  deposi- 
tories, they  became  trustees  ex  maleficio. 

. . " 


The  same  holding  was  also  had  in  School  Cons.  List., 
no.  10,  of  Arbyrd  v.  ilson,  135  S.  W.  (2d)  349. 

Kven  though  the  money  deposited  ir  barks  that  are 
not  legally  cesignated  county  depositaries  is  a preferred 
claim,  in  case  of  a failure  of  the  bank  and  loss  of  public 
jior.ey  belon;  ing  to  the  county,  the  county  treasurer  v'ould 
be  lia  le  by  reason  of  Section  13861  K.  S.  hisaouri,  1939, 
which  reads  as  follows: 


"The  county  treasurer  shall  not  be 
responsible  for  any  loos  of  the  county 
funds  through  the  ne  licence  or  fail- 
ure of  any  deno sitary,  but  nothing  in 
this  article  shall  release  said  treasurer 
from  any  loss  resulting  from  any  official 
misconduct  on  his  pa:t,  or  from  responsi- 
bility for  the  funds  of  the  county,  un- 
til a depositary  shall  be  selected  and 
the  funds  deoosited  therein,  or  for  any 
misappropriation  of  such  funds  in  any 
manner  by  him." 


Under  the  above  section  the  county  treasurer  is  not  re- 
sponsible for  loss  of  county  funds  throu^li  negli  ence  or 
failure  of  any  depositary,  but  if  any  loss  resulted  from 
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from  ary  official  misconduct  on  his  oart,  or  from  re- 
sponsibility for  funds  of  tie  county,  he  would  be  liable 
if  the  proper  county  depositary  had  not  been  le. ally 
selected  and  the  funds  deposited  therein.  That  he  wo  Id 
be  liable  in  such  an  event  was  held  ir  the  case  of  brs^g 
City  Special  Road  district  v,  Johnson,  20  i>.  Vi,  (2d)  22, 

In  setting  out  the  above  authorities  we  are  merely  fol- 
lowing the  legislation  as  enacted  by  the  le0islature,  and 
the  opinions  of  the  Appellate  Courts  of  t>  is  State,  In 
order  to  remedy  the  situation  which  you  find  in  Pemiscot 
County,  the  matter  should  be  taken  up  with  the  legislature. 


C0RCLUSI0K 


It  is,  therefore,  the  opinion  of  this  department 
that  under  the  present  law  the  county  court  can  only  dis- 
pose of  surplus  money  belonging  to  the  school  fund  and 
the  county,  to  a bank  legally  designated  and  qualified 
as  the  c.ounty  depositary. 

It  is  further  the  opinion  of  this  department  that 
if  the  county  court  should  deposit  surplus  funds  in  a 
bank  that  had  not  been  le  ally  designated  as  a county 
depositary,  and  who  has  not  given  the  proper  security 
for  the  funds  of  the  county,  such  a procedure  would  be 
illegal. 


Respectfully  submitted 


V,.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 

T.JbJRW 


INTOXICATING  LIQUORS:  Army  Post  Exchanges  and  C.C.C.  camps’  canteens 

not  liable  for  "gallonage"  on  intoxicating 
liquors  and  non-intoxicating  been,  as  it  is  col- 
lectible from  manufacturer  or 
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Mr.  W.  G.  Henderson 
Supervisor  of  Liquor  Control 
Jefferson  City,  Missouri 

Dear  Mr.  Henderson: 

Your  letter  of  April  6,  19ip2,  requesting  an  opinion! 
has  been  referred  to  me.  Omitting  caption  and  signature, 
such  opinion  request  is  as  follows: 

"I  respectfully  request  an  opinion  upon 
the  following  subjects. 

"This  Department  is  collecting  gallonage 
tax  on  all  intoxicating  liquor  and  beer 
going  into  Jefferson  Barracks,  Port 
Leonard  Wood  and  Camp  Crowder.  It  has 
been  argued  that  in  view  of  the  fact  that 
these  camps  are  located  on  Federal  Reserva- 
tions that  the  State  of  Missouri  has  no 
right  to  charge  this  tax.  If  possible, 
could  you  include  in  this  same  opinion. 

Civilian  Conservation  Camps  with  respect 
to  the  State  of  Missouri  collecting  gallon- 
age  tax  and  also  charging  a state  permit 
fee . 

"We  are  not  considering  charging  a state 
permit  fee  for  the  army  camps,  but  have 
taken  a position  that  canteens  at  Civilian 
Conservation  Camps  should  have  a state  per- 
mit. The  position  that  the  Civilian  Con- 
servation Camps  has  taken  is  further  ex- 
plained by  the  enclosed  correspondence  be- 
tween this  office  and  officials  of  the 
United  States  Government." 


The  first  question  to  be  considered  is  whether  or  not 
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the  State  of  Missouri  can  collect  a "gallonage"  tax  on  in- 
toxicating liquor  and  beer  shipped  into  army  camps,  to-wit. 
Port  Leonard  Wood,  Camp  Crowder,  Jefferson  Barracks^  and 
also  Civilian  Conservation  Camps  in  this  State. 


Referring  to  the  Statutes,  we  will  cite  you  to 
4900,  R.  S.  Mo.  1939,  Sub-sections  "(a)"  and  "(c)". 
Section  4925,  R.  S.  Mo.  1939.  In  speaking  of  galloi 
statute  provides  (Sec.  4900,  Sub-sections  "(a)"  and 


"(a)  For  the  privilege  of  selling  in  the 
state  of  Missouri  spirituous  liquors,  in- 
cluding brandy,  rum,  whiskey,  and  gin,  and 
other  spirituous  liquors  and  alcohol  for 
beverage  purposes,  there  shall  be  paid,  and 
the  supervisor  of  liquor  control  shall  be 
entitled  to  receive,  the  sum  of  eighty 
cents  ($.80)  per  gallon  or  fraction  thereof." 


Section 

and 

|a^e  the 


r 


"(c)  The  amounts  required  to  be  paid  by 
this  section  shall  be  evidence  by  stamps 
or  labels  purchased  from  the  supervisor 
of  liquor  control  and  affixed  to  the  con- 
tainer of  such  spirituous  liquor.  The 
person  who  shall  first  sell  such  liquor 
in  this  state  shall  be  liable  for  such 
payment  and  shall  purchase,  affix  and  can* 
cel  the  stamps  or  labels  required  to  be 
affixed  to  such  container." 


Section  4925,  supra,  provides  as  follows: 


"For  the  inspection  and  gauging  of  all 
malt  liquors,  containing  alcohol  in  excess 
of  three  and  two- tenths  (3.2^)  per  cent 
by  weight,  there  shall  be  paid,  and  the 
supervisor  of  liquor  control  shall  be 
entitled  to  receive,  the  stun  of  sixty-two 
(62^)  cents  per  barrel." 

Also,  we  will  cl  lx  you  to  Soctl  ns  4956  and  4957*  R.  S. 

Mo.  1939,  which  prescribe  the  following: 


v 
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"Sec.  4956.  The  supervisor  of  liquor 
control  shall  be  entitled  to  receive,  and 
shall  collect,  for  the  inspection  of  non- 
intoxicating beer,  inspection  fees  at  the 
rate  of  sixty-two  cents  (,62^)per  barrel  for 
the  inspection  of  all  nonintoxicating  beer 
manufactured  or  brewed  in  this  state  for 
sale  in  this  state,  or  manufactured  or 
brewed  in  another  state  and  shipped  or 
transported  into  this  state  for  sale  sub- 
ject to  the  provisions  of  this  article." 

"Sec.  4957.  Nonintoxicating  beer  brewed 
or  manufactured  in  this  state  for  ship- 
ment and  sale  outside  of  this  state  shall 
be  exempt  from  the  inspection  fees  by 
this  article  required  to  be  collected  for 
the  inspection  of  nonintoxicating  beer 
brewed  or  manufactured  for  sale  in  this 
state,  but  shall  be  inspected  by  the  super- 
visor of  liquor  control  as  required  by 
this  article." 


The  Supreme  Court  of  Missouri,  in  the  case  of  John 
Bordenhelr  frlne  & Liquor  Co.  et  al.  v.  City  of  St . Louis 
et  al.  135  S.  345,  held  that  the  fees  as  set  out  in 

Section  4900,  supra,  were  in  the  nature  of  inspection  fees 
and  not  license  fees,  and,  therefore,  such  fee  is  not  regu- 
latory, but  a revenue  measure  or  tax. 


It  seems  to  be  plain  that  the  person  first  selling 
spirituous  liquor  in  this  State  is  subject  to  pay  the 
"gallonage".  Therefore,  as  far  as  distillers,  located  in 
the  State  are  concerned,  they  are  required  to  pay  thif 
"gallonage",  in  view  of  the  fact  that  they  are  the  first 
one  to  sell  their  products  in  this  State.  But,  what  about 
distillers  and  manufacturers  who  are  residents  of  another 
state  and  ship  their  merchandise  into  Missouri  for  sale  in 
this  state?  If  the  Federal  Government  purchases  said  liq- 
uors or  beer  from  out  of  state  companies,  and  has  it 
shipped  into  this  state,  who  is  then  liable  for  the  "gal- 
lonage?" For  answer  to  this,  we  will  cite  you  to  Secuion 
4932,  R.  3.  Mo.  1939,  which  provides  as  follov/s: 
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*Any  person  who  shall  haul  or  transport 
Intoxicating  liquor,  whether  by  boat,  air- 
plane, automobile,  truck,  wagon,  or  other 
conveyance,  in  or  into  this  state,  for 
sale,  or  storage  and  sale  in  this  state, 
upon  which  the  required  inspection,  label- 
ing or  gauging  fee  or  license  has  net  been 
paid,  shall  upon  conviction  thereof,  be 
deemed  guilty  of  a miscemeanor ." 


th 


This  section  is  construed  by  us  as  meaning  that 
distiller  ships  spirituous  liquor  lfato  this  state  wi 
paying  the  "gallonage"  fee,  the  person  hauling  such  p 
will  be  deemed  guilty  of  a misdemeanor.  In  other  worl 
fore  any  company  sells  commodities  of  this  type  in  th 
state,  it  must  first  pay  the  inspection  or  "gallonage 


if  any 
out 

Iroducts 

ds,  be- 

is 

" fees. 


This  is  further  borne  out  by  reading  Section  4900, 
R.  S.  Mo.  1939,  sub-section  "(d)*  which  is  as  follows: 

"(d)  Any  person  who  sells  to  any  person 
within  this  state  any  intoxicating 
liquors  mentioned  in  subsection  (a)  of 
this  section,  unless  the  same  be  con- 
tained in  a container  stamped  cr  labeled 
as  provided  in  this  act,  shall  be  guilty 
of  a felony  and  shall  be  punished  by  im- 
prisonment in  the  state  penitentiary  for 
a terra  of  not  less  than  tivo  years  nor 
more  than  five  years,  or  by  imprisonment 
in  the  county  Jail  for  a term  of  not  less 
than  one  month  nor  more  than  one  year, 
or  by  a fine  of  not  less  than  fifty  dollars 
nor  more  than  one  thousand  dollars,  or  by 
both  such  fine  and  imprisonment." 


As  to  "malt  liquors"  containing  alcohol  in  excess  of 
three  and  two  tenths  (3.2^)  per  cent  by  weight,  wo  will 
cite  you  to  Section  4889  R.  S.  Mo.  1939,  relative  to  jthe 
power  of  the  Supervisor  of  Liquor  Control  to  make  regula- 
tions concerning  intoxicating  liquors.  This  section  pro- 
vides as  follows: 

"The  supervisor  of  liquor  control  shall 
have  the  authority  to  suspend  or  revoke 
for  cause  all  such  licenses;  and  to  make 
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the  following  regulations  (without  lim- 
iting the  generality  of  provisions  em- 
powering the  supervisor  of  liquor  con- 
trol as  in  this  act  set  forth)  as  to  the 
following  matters,  acts  and  things;  fix 
and  determine  the  nature,  form  and  ca- 
pacity of  all  packages  used  for  contain- 
ing intoxicating  liquor  of  any  kind,  to  be 
kept  or  sold  under  this  act;  prescribe  an 
official  seal  and  label  and  determine  the 
manner  in  which  such  seal  or  label  shall 
be  attached  to  every  package  of  intoxi- 
cating liquor  so  sold  under  this  act;  this 
includes  preccribing  different  official 
seals  or  different  labels  for  the  differ- 
ent classes,  varieties  or  brands  of  in- 
toxicating liquor;  prescribe  all  forms, 
applications  and  licenses  and  such  other 
forms  as  are  necessary  to  carry  cut  the 
provisions  of  this  act;  prescribe  the 
terras  and  conditions  of  the  licenses  is- 
sued and  granted  under  this  act;  prescribe 
the  nature  cf  the  proof  to  be  furnished 
and  conditions  to  be  observed  in  the  is- 
suance of  duplicate  licenses,  in  lieu  of 
these  lost  or  destroyed;  establish  rules 
and  regulations  for  the  conduct  of  the 
business  carried  on  by  each  specific  li- 
censee under  the  license,  and  such  rules 
and  regulations  if  not  obeyed  by  every 
licensee  shall  be  grounds  for  the  revo- 
cation or  suspension  of  the  license;  the 
right  to  examine  books,  records  and  pa- 
pers of  each  licensee  and  to  hear  and  de- 
termine complaints  against  any  licensee; 
to  issue  subpoenas  and  all  necessary 
processes  and  require  the  production  of 
papers,  to  administer  oaths  and  to  take 
testimony;  prescribe  all  forms  of  labels 
to  be  affixed  to  ell  packages  containing 
Intoxicating  liquor  of  any  kind;  and  to 
make  such  other  rules  and  regulations  as 
are  necessary  and  feasible  for  carrying 
out  the  provisions  of  this  act,  as  are 
not  inconsistent  with  this  act." 


Mr.  W.  G.  Henderson 


6‘ 


June  12,  1942 


The  Inst  provision  of  this  statute  prescribes,  "And 
to  make  such  other  rules  and  regulations  as  are  necessary 
and  feasible  for  carrying  out  the  provisions  of  this  act, 
as  are  net  Inconsistent  with  this  act."  As  can  be  seen 
from  Section  4925  R.  S.  Me.  1939,  supra,  although  the 
statute  provides  fer  the  payment  of  a gallonage  tax,  it 
does  not  prescribe  who  shall  pay  such  ^gallonage" . There- 
fore, in  accordance  with  Section  4889  R.  S.  Mo.  1939,  a- 
bove  cited,  the  Supervisor  has  made  a regulation  to  govern 
whe  shall  pay  the  gallonege  tax.  This  regulation  is  part 
of  Regulation  #17.  It  provides: 


"Malt  liquor  *****  must  be  in- 
spected and  labeled  and  the  Inspec- 
tion fee  paid  while  in  the  hands  of 
the  brewer." 


In  accordance  with  the  above,  we  are  of  the  opinion 
that  the  "gallonage"  tax  on  malt  liquor,  to-wit,  beer  con- 
taining more  han  three  and  two-tenths  [5,2%)  per  cent 
alcohol  by  weight  shall  be  paid  by  the  brewer  or  manufac- 
turer in  this  State.  As  to  the  out  of  State  brewers  or 
manufacturers,  the  Supervisor  has  also  made  a regulation 
under  the  authority  above,  which  regulation  is  the  last 
paragraph  in  Regulation  #17  and  provides: 

"Any  malt  liquor  ********* 
shipped  into,  sold  or  offered  for 
sale  in  this  State  without  the 
Missouri  inspection  stamps,  labels 
or  certificates  of  appropriate  num- 
ber and  denomination  being  affixed 
thereto,  shall  be  deemed  to  be  con- 
traband, by  the  Supervisor  or  his 
inspectors,  seised  and  disposed  of 
as  such.” 


As  to  who  shall  pay  the  gallonage  on  "Hon-intoxicat- 
lng"  beer,  it  will  be  seen  that  in  Section  4956  R.  S.  Mo. 
1939,  cited  above,  the  Supervisor  shall  collect  an  In- 
spection fee  at  a rate  specified  in  such  statute.  How- 
ever, this  statute,  as  in  the  case  of  Section  4925,  supra, 
does  not  specify  who  is  to  pay  the  tax.  This  is  set  up  in 
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Section  4951  R.  S.  Mo.  1939,  which  is  as  follows: 


"Every  person  who  shall  maintain  or 
operate  any  brewery  in  this  state  for 
the  brewing  or  manufacture  of  nonin- 
toxicating beer  within  this  state,  shall 
cause  such  nonintoxicating  beer  to  be 
inspected  by  the  supervisor  of  liquor 
control  of  this  state." 


The  liability  for  "gallonage"  on  "Non- intoxicating 
beer"  manufactured  out  of  this  state  is  set  up  in  Section 
4972  R.  S.  Mo.  1939.  This  section  provides: 


"Any  person  who  shall  sell,  or  offer 
for  sale,  any  nonintoxicating  beer 
within  this  state,  which  has  not  first 
been  inspected  and  labeled  as  required 
by  the  previsions  of  this  article,  or 
which  is  contained  in  any  package  or 
packages  not  having  thereon  the  certif- 
icate of  the  supervisor  of  liquor  con- 
trol required  by  this  article,  or  any 
person  who  shall  fall  to  destroy  said 
certificate  or  label  after  the  contents 
of  such  package  are  disposed  of,  shall 
be  deemed  guilty  of  a misdemeanor  and 
upon  conviction  thereof  shall  be  pun- 
ished by  imprisonment  in  the  county 
Jail  for  a term  of  not  moro  than  one 
year,  or  by  a fine  of  not  less  than 
fifty  dollars  ($>50 .00)  nor  more  than 
one  thousand  dollars ($1000 .00)  or  by 
both  such  fine  and  Jail  sentence." 


In  other  words  before  the  manufacturer  or  breweif  in 
another  State  can  sell  non-intoxicating  beer  in  this  state 
to  anyone,  including  the  Federal  Government,  the  beer  must 
be  Inspected,  which  presumes  the  payment  of  the  inspection 
fee  or  gallonage  tax. 

Furthermore,  this  construction  of  the  Statutes  is 
borne  out  by  the  actual  practice,  which  practice  is  that 
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before  spirituous  liquor,  malt  liquors  and  non-into*!- 
catlng  beer  are  brought  into  this  state,  the  "galloriage" 
is  always  paid  by  the  shipper.  Consequently,  no  furtner 
"gallonage"  is  to  be  collected  after  such  manufacturer 
or  shipper  has  paid  it  and  the  Federal  Government  would 
not  be  required  to  pay  any  "gallonage"  because,  (1)  the 
manufacturers  of  this  state  are  required  to  pay  such  fee 
since  they  sell  it  first  in  the  state,  and  (2)  the  manu- 
facturers out-state  pay  this  "gallonage"  fee  before  it 
is  shipped  into  the  state. 

The  above  conclusions  will  refer  to  Camp  Crowder, 

Fort  Leonard  Wood  and  the  Civilian  Conservation  Car.ps,  but 
we  do  not  think  that  they  will  refer  to  Jefferson  Bajrracka, 
In  1892,  Jefferson  Barracks  and  the  territory  attached 
thereto  was  ceded  to  the  United  States  and  is  not  a part 
of  the  State  of  Missouri. 

This  Department  has  written  three  opinions  dealing 
with  state  taxation  in  connection  with  Jefferson  Barracks. 
The  first  opinion  written  November  5,  1937,  dealt  with 
collection  of  state  tax  on  Athletic  shows:  the  secohd 
written  on  April  26,  1938,  dealt  with  liquor  tax  and  the 
third  written  on  January  15,  1940  dealt  with  State  Liq- 
uor Regulations.  All  three  opinions  held  that  the  State 
of  Missouri  could  not  tax  Athletic  shows  in  or  the  ship- 
ments of  liquor  consigned  to  Jefferson  Barracks.  Se« 

Laws  of  Mo.  1892,  Extra  Session  #16:  U.  S.  Const. 

Section  8,  Article  I. 

Now  as  to  the  second  question,  which  seems  to  be 
whether  or  not  the  State  of  Missouri  can  force  Civilian 
Conservation  Canps  to  have  a permit  before  liquor  and  beer 
is  sold  in  their  canteens  or  post  exchanges.  The  Civilian 
Conservation  Camps  have  been  held  to  be  a government  in- 
strumentality. In  U.  £>.  v.  -^uery . et  al.,  21  Fed.  Supp • 
784,  the  court  said: 


"The  Civilian  Conservation  Corps 
camp  exchange  Is  a governmental  under- 
taking. It  has  its  existence  by  virtue 
of  Congressional  legislation.  Act  June 
28,  1937,  16  U.  S.  C.  A.  Sec.  584  et 
seq.  Federal  funds  are  used  to  pay  the 
expenses  in  connection  with  its  conduct, 
operation,  and  management.  Act  June  28, 
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1937,  Sec.  17,  16  U.  S.  C.  A.  Sec.  584p. 
The  federal  statute  creating  the  cemp 
exchange  provides  that  it  be  established 
and  operated  in  accordance  with  regula- 
tions prescribed  by  the  Director,  at  the 
camps  designated  by  him.  Section  17, 

Act  June  28,  1937,  16  U.  S.  C.  A.  Sec. 
584p.  The  camp  exchanges  in  South  Caro- 
lina were  established  in  pursuance 
thereof.  The  camp  exchange  is  an  inte- 
gral and  necessary  part  of  the  Corps 
which  is  engaged  in  providing  employment 
as  well  as  vocational  training  to  unem- 
ployed citizens  of  the  United  States  for 
the  performance  of  useful  work  and  in 
salvaging  and  conserving  the  natural 
resources  of  the  United  States.  Such  a 
function  of  the  government  is  authorized 
under  article  1,  Sec.  8,  cl.  1,  of  the 
Federal  Constitution.  A high  state  of 
morale  and  contentment  is  necessary  to 
a full  consummation  of  the  objectives 
of  the  Corps,  to  create  and  maintain 
which  the  institution  of  the  camp  exchange 
was  established  as  an  essential  element 
of  the  program  for  unemployment  relief. 

It  is  operated  in  a building  erected  and 
maintained  by  federal  funds  on  lands 
privately  owned,  but  leased  for  a speci- 
fied term  by  the  United  States.  It  was 
not  created  for  private  gain,  but  wholly 
for  governmental  purposes.  It  is  not 
conducted  primarily  for  profit,  but  is 
operated  essentially  for  the  welfare  of 
the  camp* 9 enrollees  in  furtherance  of 
the  objectives  of  the  Corps.  Sales  to 
outsiders  are  strictly  prohibited  by  the 
statute  creating  the  camp  exchange.  It 
follows  that  the  Civilian  Conservation 
Corps  camp  exchange  is  a federal  instru- 
mentality. ****«•**»*•*»***" 


In  Standard  Oil  Company  of  California  v.  Charles  G, 
Johnson.  Treasurer  of  the  -.Late  of  California.  Case  ao.  112b, 
October  Term.  1941.  decided  Juno  1,  1942,  the  court  held 
that  post  exchanges  were  Government  instrumentalities  and 
are  "arms  of  the  Government  deemed  by  it  essential  for  the 


Mr.  W.  G.  Henderson 


-10- 


June  12, 


1942 


performance  of  governmental  functions.’ 


tah 


Prom  information  received  by  this  department, 
"canteens"  in  the  Civilian  Conservation  Camps  are  opj 
in  the  same  manner  as  those  in  the  army  camjas.  Therji 
the  same  law  would  apply  to  the 
changes"  in  each  place. 


"canteens"  or  "post 


e 

erated 

efore, 

ex- 


316 


In  McCulloch  v.  State  of  Maryland,  £ Wheaton 
A L.  Ed.  b79,  the  court  held  that  the  states  have  nc[ 
by  taxation  or  otherwise,  to  retard,  impede,  burden 
any  manner  control  the  operations  of  the  Constltuti 
enacted  by  Congress  to  carry  into  effect  the  powers 
in  the  National  Government. 


§.> 

power, 
or  in 
al  laws 
(vested 


On 


Also,  in  Johnson  v.  Maryland.  65  L.  Ed.  126.  th| 
Supreme  Court  stated: 


"With  regards  to  taxation,  no  matter  how 
reasonable  or  how  universal  or  undiscriml- 
nating,  the  states*  inability  to  interfere 
has  been  established  since  McCulloch  v. 
Maryland,  (supra).  The  decision  in  that 
case  was  not  put  upon  consideration  of 
degree,  but  upon  the  entire  absence  of  powj- 
er  on  the  part  of  the  states  to  touch.  In 
that  way  at  least,  the  Instrumentalities 
of  the  United  States." 


In  October  1940,  the  Buck  Resolution  was  passed! 
set  up  certain  exemptions  to  the  general  rule  that  G| 
instrumentalities  could  not  be  taxed.  Said  amendment 
under  Title  4,  U.  S.  C.  A.,  Sections  13,  14  end  15. 
sections  provide  as  follows: 


"Sec.  13.  (a)  No  person  shall  be  rellev-j 

ed  from  liability  for  payment  of,  collec- 
tion of,  or  accounting  for  any  sales  or 
use  tax  levied  by  any  State,  or  by  any 
duly  constituted  taxing  authority  therein, 
having  Jurisdiction  to  levy  such  a tax,  on) 
the  ground  that  the  sale  or  use,  with  re- 
spect to  which  such  tax  is  levied,  occurre) 
In  whole  or  in  part  within  a Federal  area; 


, which 
ovornment 
t is 
These 
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and  such  State  oh  taxing  authority  shall 
have  full  Jurisdiction  and  power  to  levy  $nd 
collect  any  such  tax  in  any  Federal  area 
within  such  State  to  the  same  extent  and 
with  the  same  effect  as  though  such  area  was 
not  a Federal  area. 

"(b)  The  provisions  of  suboection  (a)  shall 
be  applicable  only  with  respect  to  sales  or 
purchases  made,  receipts  from  sales  received, 
or  storage  or  use  occurring,  after  December 
31,  1940.  Oct.  9,  1940,  c.  707,  Sec.  1,  34 
Stat.  1059. 

"Sec.  14.  (a)  No  person  shall  be  relieved 

from  liability  for  any  income  tax  levied  by 
any  State,  or  by  any  duly  constituted  trxin 
authority  therein,  having  Jurisdiction  to 
levy  such  a tax,  by  reason  of  his  residing 
within  a Federal  area  or  receiving  income 
from  transactions  occurring  or  services 
performed  in  such  srea;  and  such  State  or 
taxing  authority  shall  have  full  Jurisdic- 
tion and  power  to  levy  and  collect  such 
tax  in  any  Federal  area  within  such  State 
to  the  same  extent  and  with  the  same  ef- 
fect as  though  such  area  was  not  a Feder- 
al area. 


"(b)  The  provisions  of  subsection  (a) 
shall  bo  applicable  only  with  respect  to 
income  or  receipts  received  after  Decembe 
31,  1940.  Oct.  9,  1940,  c.  707,  Sec.  2 
54  Stat.  1060. 


"Sec.  15.  (a)  The  previsions  cf  sections 

13  end  14  of  this  title  shall  not  be  deem- 
ed to  authorize  ♦■•he  levy  or  collection  of 
any  tax  on  or  iron  the  United  States  or 
any  instrumentality  thereof,  or  the  levy  ofc* 
collection  of  any  tax  with  res; ect  to  ssle^ 
purchase,  storage,  or  use  of  tan,  ible  per- 
sonal property  sold  by  the  United  States 
or  any  instrumentality  thereof  to  any 
authorized  purchaser. 
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"(b)  A person  shall  be  deemed  to  be  an  au|* 
thorlzed  purchaser  under  this  section  cnly 
with  respect  to  purchases  which  he  is  per- 
mitted to  make  from  commissaries,  ship's 
stores,  or  voluntary  unincorporated  organ- 
isations of  Army  or  Navy  personnel,  under 
regulations  promulgated  by  the  Secretary 
of  War  or  the  Secretary  of  the  Navy.  Oct. 
9,  1940,  c.  787,  Sec.  3,  54  Stat.  1060."  . 


In  other  words,  a tax  of  the  Instant  kind  is  not  made 
an  exception  to  the  general  rule  and  therefore  a permit  to 
sell  liquors  and  beer  is  not  required  on  the  part  of  the 
Civilian  Conservation  Camps.  In  support  of  this  contention, 
we  will  cite  Falls  Clt7  Brewin'!  Co. . Inc,  v.  Reeves . et  al, 
40  Fed.  Supp.  35,  D.  C.  Ky.  1$41.  In  this  case  the  iPost 
Exchange  at  Fort  Knox,  Kentucky,  was  selling  malt  beverages 
without  first  having  secured  a license  from  the  State  of 
Kentucky.  Apparently,  the  Post  Exchange  was  operated  in  the 
same  manner  as  the  ones  in  the  Civilian  Conservation  Camps. 
In  this  case  the  court  said: 


"The  Court  is  accordingly  of  the  opinion 
that  the  Post  Exchange  at  Fort  Knox, 
Kentucky,  is  a federal  instrumentality  with- 
in the  purview  of  the  exemption  clause  of 
the  Buck  Resolution,  being  section  3 of  the 
House  Resolution  6687;  that  neither  the 
defendant  Captain  Robert  Stevenson,  nor 
the  defendant  Post  Exchange  is  required  to 
purchase  a license  from  the  Commonwealth 
of  Kentucky  authorizing  them  or  either  of 
them  to  engage  in  the  business  of  selling 
malt  beverages,  and  that  the  Common- 
wealth of  Kentucky  is  without  right  to  levy 
or  to  Impose  Its  regulatory  statutory  provi- 
sions, on  the  sale  of  malt  beverages  sold  by 
the  Plaintiff  Falls  City  Brewing  Company 
to  the  Post  Exchange  at  Fort  Knox,  Kentucky, 
for  resale  to  the  authorized  purchasers 
from  that  organization.  Counsel  for  plain- 
tiff will  prepare  end  tender  for  entry  a 
proper  judgment  in  accordance  with  this 
opinion." 
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This  esse  went  to  the  Circuit  Court  of  Appeals  and 
was  affirmed  and  then  on  a writ  of  certiorari  to  thej 
United  States  Supreme  Court.  Howevor,  the  Supreme  Clourt 
sent  It  back  to  the  District  Court  because  appeal  would 
not  lie  to  the  Circuit  Court  of  Appeals  but  directly'  to 
the  Supreme  Court.  The  question  of  taxation  was  not 
passed  on  by  the  Supreme  Court  and,  therefore,  remains 
as  the  District  Court  decided  it  at  the  present  time. 


CONCLUSION 


(a)  It  is  the  conclusion  of  this  department  that  the 
Federal  Government  is  not  liable  for  "&llonage"  on  intox- 
icating liquors,  molt  liquors  and  non-intoxicating  beer, 
shipped  or  c estlned  to  be  shipped  to  Array  Camps  and  Civil- 
ian Conservation  Corps  Camps  for  the  following  reasons: 

(1)  The  distillers  of  spirituous  liquors 
In  this  State,  must  pay  the  gallonage  fee, 
regardless  of  the  destination,  since  they 
are  the  first  persons  to  sell  in  this  State. 
Distillers  of  spirituous  liquor  out  of  thie 
State  must  pay  "gallonage"  or  inspection 
fee  in  order  for  their  product  to  enter 
this  State. 

(2)  Brewers  of  intoxicating  malt  liquors 
in  this  State,  are  by  Statute  and  regula- 
tion, required  to  pay  the  inspection  fees 
while  in  their  hands. 


(3)  Brewers  and  manufacturers  of  Non-in- 
toxicating beer  in  this  State  are  required 
to  have  such  beer  Inspected  by  the  Super- 
visor. 


(4)  Brewers  of  intoxicating  malt  liquors 
and  non-intoxicating  beer  out  of  this  Stat$, 
are  required  by  Statute  and  regulation,  in 
order  t o have  their  product  enter  this 
State,  to  pay  the  required  Inspection  fees. 

In  other  words  a "gallonage"  tax  is  a tax  on  th^  manu- 
facturer or  vendor  and  not  the  vendee.  Slnco  the  Feqorol 


Mr.  W.  0.  Henderson 


14 


July  12,  1^42 


Government  does  not  manufacture  spirituous  liquor  or  malt 
liquor  or  non-intoxicating  beer,  they  would  not  be  liable 
for  the  tax. 

This  conclusion  must  not  be  construed  to  mean  that 
liquors  or  beer  shipped  into  Army  or  C.  C.  C.  Camps  should 
be  free  of  "gallonage"  tax.  Since  it  is  paid  by  the  brewer, 
distiller  or  m*nuf acturer,  it  is  not  necessary  for  the  Fed- 
eral Government  to  pay  such  tax. 

(b)  It  is  further  the  opinion  of  this  department  that 
a "post  exchange"  or  "canteen"  in  a Civilian  Conservation 
Corps  Camp,  is  not  required  to  purchase  a State  Permit  to 
sell  liquors  or  beer,  since  it  is  a government  instrumen- 
tality and  is  not  subject  to  regulation  by  the  State  of 
Missouri 


Respectfully  Submitted, 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


ROY  McKITTRICK 
Attorney-General 
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Mr,  Chris,  F*  Ilessler 
County  Assessor 
Buchanan  County 
St,  Joseph,  Missouri 

Dear  Sir: 


FILED 

39 


This  Is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  as  follows! 

’"The  question  has  come  up  here  in 
regard  to  paying  Merchants'  & Manu- 
facturer’s tax  against  frozen  goods. 

Most  of  the  merchants  do  ndfc  want  to 
pay  a tax  on  frozen  goods,  will  you 
kindly  give  me  an  opinion  ^ s what  to 
do  about  this  matter.”  I 

Under  Section  10936  R,  5,  Mo*,  1939,  it  is  provided  that 
a tax  shall  be  levied  on  all  property,  real  or  personal,  ex- 
cept such  taxes  as  are  exempt  under  Section  10937  R.f.  Mo.,  1939. 

\ 

Under  the  Constitution,  certain  exemptions  arc  granted. 

We  refer  to  Lection  6 of  Article  10*  This  section  reads  as 
follows  s 


"The  property,  real  and  personal,  of 
the  Ctute, counties  end  other  municipal 
corporations,  and  cemeteries,  shall 
be  exempt  from  taxation.  Lots  in  in- 
corporated cities  or  towns,  or  within 
one  alia  of  the  limits  of  any  such  city 
•r  town,  to  the  extent  of  one  acre, 
and  lota  rase  mile  or  more  distant  from 
such  cities  or  towns,  to  the  extent 
of  five  acres,  with  the  buildings  thereon. 
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may  be  exempted  front  fixation,  when 
the  seme  are  need  exclusively  for 
religious  worship,  .for  schools,  or 
for  purposes  purely  charitable,  also, 
such  property,  real  or  personal,  as 
may  be  used  exclusively  for  agricul- 
tural or  ho iti cultural  societies: 
Provided,  that  such  exemptions  shall 
be"  only  "by  general  lav;* ” 


Section  7 of  Article  10,  reads  as  follows: 

11  All  laws  exempting  property  from 
taxation,  other  than  the  property 
above  enumerated,  shall  be  void. 


Since  the  subject  of  your  inquiry  does  not  fall  within 
the  exempted  class  mentioned  in  saiu  >.  action  G,  supra,  then 
any  statute  which  would  attempt  to  exempt  sny  othoh  property 
would  bo  in  violation  of  said  Section  7 of  trio  Constitution. 

In  our  research -of  the  statutes,  however,  wo  do  not  find  where 
such  goods,  be  cause  of  the  fact  that  they  are  ’’frozen"  would 
be  exempt  from  taxes*  Humorous  cases  hold  that  extraction 
statutes  must  be  strictly  construed  and  unless  the  person  claim- 
ing exemptions  can  clearly  show  himself  within  the  provisions 
of  such  exemption  sections,  then  he  is  subject  to  taxation* 

CONCLUSION 

■—  / 

From  the  foregoing,  it  is  the  opinion  of  this  department, 
that  merchants  and  manufacturers  should  pay  the  tax  against 
’’frozen”  goods. 

\ ■ ■ 

Respectfully  submitted 


APPROVED:  TYRE  h.  BUST OH 

Assistant  Attorney  General 


ROY  EcKftfiliiCK 
Attorney  General 
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LIQUOR: 


Licensee  may  employ  agent  to  conduct 
business. 


December  2 3,  1942 


Honorable  ...  G.  Henderson 
Supervisor 

Department  of  Liquor  Control 
Jeff erf  on  City,  iscouii 


y 


A 


Dear  Hr.  A nderson: 


Under  date  of  December  14,  1942,  you  wrote  t!  is 
office  requesting  an  opinion  or  follows: 


"I  respectfully  request  an  opinion  from  your  of 
fice  upon  the  following  question: 


"When  the  holder  of  a license,  issued  by  tho 
Supervisor  of  Liquor  Control,  executes  a pov/er 
of  attorney  to  another  individual  erapo’  oring 
such  individual  to  conduct,  manage,  or  Fell  the 
business,  to  ay  all  taxes  on  tie  same,  and  to 
obtain  licenses  necessary,  is  it  legal  for  the 
attorney  to  continue  Aie  business  under  the 
same  license  or  should  a new  licence  be  required 
in  the  name  of  the  attorney? 


It  is  i'iict  desired  to  oall  to  your  attention 
some  statements  of  fundamental  lav;  upnli cable  to  your 
question.  In  this  connection  your  attention  is  direct- 
ed to  the  definition  of  a pov/er  of  attorney  found  in  Vol- 
ume 2 of  Cor 'us  Juris  at  cage  452: 


”-vn  agent  for  any  purpose  may  be,  and  often  is, 
a ipoint.d  by  a writing,  called  his  power  or  let- 
ter of  attorney,  which  if  defined  as  an  instru- 
ment authorizing  a person  to  act  as  the  agent  or 
attorney  of  the  person  granting  it." 


Eon.  .< . G.  header son 
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It  is  next  desired  to  call  to  your  attention  the 
following  brief  extract  from  Volume  2 of  American  Juris- 
prudence , page  29,  paragraph  Zji 


"Attorneys  in  fact  created  by  formal  letters  of 
attorney  ere  merely  special  kinds  of  agents.  In 
matters  with  respect  to  the  extent  of  their  au- 
thority and  the  manner  in  which  they  exercise 
it,  they  differ  little,  if  any,  from  other 
agents.  * * * * * " 


Also  the  following  statement  from  Volume  37  of  Corpus  Ju- 
ris at  page  243  from  paragraph  100: 


"Unless  prohibited  by  statute,  u licensed  per- 
son or  firm  may  exercise  the  privilege  conferred 
by  the  license  through  clerics  or  agents;  but 
under  some  statutes,  a separate  license  must  be 
obtained  for  each,  agei  t." 


The  qualifications  required  of  an  applicant  for 
a license  to  deal  in  intoxicating  liquors  are  sat  out  in 
Section  4906  K.  3.  o.,  19  9: 


"Do  person  shall  be  granted  a license  hereunder 
unless  such  person  is  of  good  moral  character 
and  a qualified  legal  voter  end  a taxpaying 
citizen  of  the  count  , town,  city  or  village, 
nor  shall  any  corporation  be  granted  a license 
hereunder  unless  the  managing  officer  of  such 
corporation  is  of  good  Etoral  character  and  a 
qualified  legal  voter  and  taxpaying  citizen  of 
the  county,  town,  city  or  village:  and  no  per- 
son shall  be  granted  a license  or  permit  here- 
under whose  license  as  such  dealer  has  been  re- 
voked, or  who  has  been  convicted,  since  the  ra- 


on 


on  or son 


G. 


O 
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tification  o ' the  twenty-first  amendment  to  the 
Conetltuti  f the  Unitod  states,  of  viola- 
tion of  the  '-novirions  of  any  la’.  applicable  to 
the  unu.f  .cture  or  sale  of  iutoxicatin  liouor, 
or  who  employs  In  his  business  as  such  dealer, 
any  person  whose  1 cense  : as  been  revoked  or  who 
has  been  oo  :victed  of  violatin'  such  lav/  since 
the  date  aforesuid:  Provided,  that  nothing  in 
t'  is  section  contained  shall  pre-:  nt  the  issu- 
ance of  licenses  to  nonresidents  of  Missouri  or 
forei ~n  corporations  for  the  privilege  of  sell- 
ing to  duly  licensed  wholesalers  and  soliciting 
orders  for  the  sale  of  intoxicating  liquors,  to, 
b or  tl  rougi  a duly  licensed  wholesaler,  with- 
in this  state. " 


.c.  >rovieions  of  section  4893  . o. , 1939,  a 

lie.  ) t 11  intoxica’ : liquor  is  not  transferable. 


The  selling  of  intoxicati  g liquor  is  a business 
w;  ic.’  a erson  iauy  not  engage  in  us  a uitte:  of  right  but 
.oa. • only  engage  in  such  business  in  accordance  wit’  th|e 
laws  regulating  ouch  jrivilege  w'ich  ' nve  been  enacted 
governin  eollin  • of  liquor.  ..  careful  searc!  o:  t 

Liquor  Control  ^ct  does  not  reveal  any  pro:  i itions  a jainst 
a licensee  having  an  agent  to  operate  his  business,  arid  no 
Missouri  oases  h ve  been  f-^und  dealing  with  this  ouer.tion* 
owever , cases  fro  a other  states  have  been  ound.  In  the 
cu:  R la  v.  Ltate,  11  ...  ..  2 1 decided  by  the  bujore  e 

Court  of  ..rkansas,  it  was  recognized  by  tho  Court  that 
while  possession  of  liquor  raised  a presumption  that  the 
person  in  whose  possession  the  liquor  was  found  was  the 
owner,  that  it  would  be  a v:  lid  defense  to  u c of  il- 

legal possession,  that  the  liquor  was  held  by  an  uutliorized 
agent  of  so  eone  v/Lo  was  duly  licensed.  In  the  -.lubcuna 
case  of  Larnard  v.  ~>tate,  decided  by  the  Supreme  Court  of 
Alabama,  reported  in  Vol.  48  So.  Rep*  at  pa  o 4°3,  the 
Court  specifically  recognized  the  right  of  an  unlicensed 
agent  to  have  possession  ol*  the  liquor  of  * is  licensed 
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principal.  from  this  case,  the  follo\vin: ; quotation  is 
taken: 


"Prom  the  whole  arrangement  between  the  parties, 
read  from  their  writings,  Barnard  was  an  employe 
of  the  licensee  to  conduct  the  business  until 
the  agreed  purchase  price  was  paid,  and  was  to 
be  paid  a monthly  salary  for  ' is  services.  The 
provision  for  Barnard’s  engagement  as  manager  of 
the  business  was  induced  by  an  idea  of  securing 
Barnard  in  the  payment  of  the  purchase  price, 
due  from  Lenzer,  for  the  stock,  and  was  entirely 
consistent  with  the  protection  the  parties  de- 
sired and  agreed  to  afford  Barnard  in  th  remi- 
ses. That  consideration  or  inducement  did  net 
render  the  business  any  the;  less  Lenzer* s busi- 
ness of  retailing  the  stock.  /*nd  the  provision 
in  the  Mortgage  that  possession  shoulci  be  v/ith 
Barnard  until  the  purchase  price  v/as  paid  obvi- 
ously from  salds  to  be  effected  from  the  stock 
was,  for  like  reason,  an  element  not  only  of  se- 
curity to  Barnard,  the  seller  to  Lenzer,  but  was 
also,  consistent  with  the  ample  authority  confer- 
red by  Lenzer  on  Barnard  as  general  manager  of 
the  business.  Had  the  stock  been  burned  without 
Barnard's  misconduct,  manifestly  the  loss  ould 
have  been  Lenzsr's.  It  was  his  property,  sub- 
ject to  the  liability  fastened  upon  it  by  his 
purchase  fro  i Barnard.  I'or  purposes  of  taxation 
it  was  Lenzer* s property,  not  arnard's,  and 
might  have  been  the  subject  of  levy  and  sale  un- 
der execution  for  legal  liabilities  not  canceled 
by  the  adjudication  of  Lenzer *s  bankruptcy.  Un- 
der the  circumstances  here  present,  we  think  -ar-* 
nard’s  relation  to  the  Business  of  retailing, 
conducted  as  shown  in  the  record,  was  that  of  an 
employe  of  wlie  licensee,  and  within  the  protec- 
tion of  the  license  to  Lenzer  to  retail  liquors." 
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The  Michigan  case  of  .iener,  Prosecuting  . ttor 
ney,  v.  Hnappen,  Circuit  Judge,  decided  by  the  hunieme 
Court  of  Michigan  and  reported  in  134  IT.  '.  hep.  at  pare 
481, is  another  case  recognizing  the  right  of  a liquor 
licensee  to  have  his  business  conducted  by  an  a^ent.  Th 
strongest  ease  we  have  been  able  to  find  is  the  cose  of 
Dtate  v.  Dudley  f ro  n.  the  appellate  court  of  Indiana,  re- 
ported in  Volume  71  of  W.  h.  itep.  at  pa'e9  75,  from  which 
case  the  followin * quotation  is  taken: 


"The  appellee  was  indicted  for  selling  intoxica- 
ting liquor  without  a license.  Upon  trial  by 
the  court  he  v/us  acquitted.  The  evidence  con- 
sisted of  an  agreed  statement  of  the  facts,  from 
which  it  appeared,  among  other  things,  that  the 
appellee,  at  the  time  of  he  sale  in  question, 
was  carry  in"  on  the  saloon  in  the  city  of  v<  abash, 
Wabash  county,  where  the  sale  was  lade  by  him  as 
an  eranloye  of  one  Morrow,  owner  of  the  saloon  and 
of  the  liquor  sold,  under  a written  contract  of 
employment  between  Morrow  and  the  appellee.  The 
sale  was  made  in  heoteraber,  1003.  Morrow  was 
duly  licensed  to  soil  liquors  at  that  place  for 
one  year  from  January  20,  1903,  ha  being  then, 
and  for  more  than  three  months  prior  to  that  date, 
a bona  fide  resident  of  Doble  township,  -abash 
county,  Ind.  -^e  sold  Intoxicating  liquors  un- 
der the  license  until  March  1,  1903.  About  that 
time  he  removed  to  the  city  of  ^eru,  iar-ii  coun- 
ty, Ind.,  where  he  was  living  an  the  time  of  the 
trial,  having  continuously  lived  there  from  about 
March  1,  190  . The  apwellee  had  no  license,  and 
the  sale  in  question  was  made  in  pursuance  of  the 
employment  under  the  written  contract  above  men- 
tioned, which  was  entered  into  April  1,  190b . 


"The  only  question  presented  for  decision  is  whe- 
ther or  not  license  to  sell  intoxicating  liquor 
at  retail  under  the  statutes  of  this  state  will 
protect  an  employe  of  the  licensee  from  liability 
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for  silos  Tfide  by  him  or  such  within  the  period 
for  v filch  the  license  was  granted , but  after 
the  licensee  '.as  permanently  changed  his  resi- 
dence a county  in  this  stnte  other  than  that 
in  and  for  which  the  license  was  granted.  It 
has  hern  held  in  a number  of  ensns  that,  while 
a license  to  sell  intoxicating  liquors'  is  not 
transferable  by  as  ipnment  or  otherwise,  a li- 
censed retoiler  of  intoxicating  liquors  muy  em- 
ploy an  agent  to  conduct  and  carry  on  the  busi- 
ness, and  that  cucl  an  agent  would  not  b liable 
to  prosecution  for  selling  without  license. 
Pickens  v.  The  btote,  20  Ind.  116;  Runyon  v. 

The  ^tate,  52  Ind.  :'.20;  Kelser  v.  The  ~tate, 

5P  Ind.  379;  v.  Jtal  . 10  . 342, 

4 . . E.  2^1 . * - 


This  cose  further  holds  tx,at  an  aront  may  not 
conduct  the  business  of  a licensee  who  has  lost  bis  quali- 
fications to  hold  the  license. 


In  none  of  base  cases  are  the  statutes  vhioh 
were  construed  Identical  with  Jhe  Liquor  Control  hot  of 
Lissouri,  but  in  the  Dudley  case,  supra,  there  was  a 
requirement  of  residence  end  all  cf  the  esses  were  deal- 
ing with  the  subject  of  intoxicating  linuor.  Furthest, 
the  following  brief  quotation  is  taken  from  Volume  33  of 
Corpus  Juris  at  rage  536,  rcra^raoh  20: 


"a  licensed  vendor  of  intoxicating  licuors  may 
employ  an  agent  to  carry  on  his  bi  siness,  and 
the  agent  will  be  under  the  nrotection  of  the 
licensee.*  * * * " 


The  Missouri  liquor  Control  Act  impliedly  recog- 
nizes that  a liquor  business  may  be  operated  b"  agent  when 
it  authorize^  the  issuance  of  a license  to  cornorations. 
Also  Section  4907  R.  S.  Mo.,  1939,  recognizes  that  an  agent 
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may  sell  liquor  for  a licensed  principal  by  t e following 
language : 


’’Ho  person  01  cor  .oration,  or  any  employee,  of- 
ficer, agent,  subsidiary,  or  affiliate  thereof, 
shall  1 avo  iaore  tl  on  throe  licenses, 


C0IC1LUETCH 


From  the  foregoing, it  is  the  conclusion  of  the 
writer  that  a license  to  sell  liquor  should  not  be  re- 
quired for  the  duly  appointed  a^ent  of  a properly  licensed 
dealer  so  Ion/*  as  the  dealer  retains  his  qualifications 
under  the  Alssouri  Linuor  Control  ^ct.  At  is  des'red  to 
call  to  your  attention  in  this  connection  that  the  appoint- 
ment of  an  a 'ert  night  be  used  as  a subterfuge  to  nernit 
someone  not  properly  qualified  to  engage  in  the  liquor 
business.  in  sue  an  event  it  is  red  the  appointment 

of  the  agent  or  attorney  in  fact,  would  be  no  protection. 


Respectfully  submitted. 


W.  0.  JV.CK&OII 

Assistant  ..ttcmey-Oeneral 


. A'PltOV  jP  : 


”0?:FS 


ROY  HcKITTAIOK 
Attorney-General 


ELECTIONS:  BOARD  OP  ELECTION  COMMISSIONERS:  Certificated  of 
nomination  filed  with  Board  of  Election  Commissioners 


February  17,  1942 


Al 


Honorable  V«illiam  Hicks 
County  Clerk 
Jackson  County 
Kansas  City,  Missouri 

Dear  Sir: 

This  is  to  acknowledge  receipt  of  your  letter  jin 
which  you  request  our  opinion  as  to  the  proper  place  to  file 
certificates  of  nomination  to  fill  vacancies  existing  i|n  the 
General  Assembly  from  the  Sixth  and  Ninth  Districts  of 
Kansas  City,  Missouri.  Vie  understand  that  on  January  30, 

1942,  the  Governor  served  on  the  Board  of  Election  Commission- 
ers of  Kansas  City,  writs  of  election  to  fill  said  vacancies 
and  calling  a special  election  to  fill  sane. 

The  question  is,  should  the  certificates  of  nomina- 
tion be  filed  with  the  County  Clerk  of  Jackson  County  c 
with  the  Board  of  Election  Commissioners  of  Kansas  City 


It  Is  our  information  that  the  Sixth  ana  Ninth  [Dis- 
tricts are  wholly  within  Kansas  City.  Y,e  have  heretofore,  <m 
October  29,  1941,  rendered  an  opinion  to  Governor  Do *nall  that 
the  writs  of  election  to  fill  vacancies  in  the  House  of 
Representatives  in  Jackson  County  should  be  directed  tq  the 
board  of  Election  Commissioners  of  Kansas  City. 


Section  11527 , R.  S.  Mo.  1939,  provides: 

"Certificates  of  nomination  shall  be  filed 
with  the  secretary  of  state  for  the  nomina- 
tion of  candidates  for  offices  to  bo  filled 
by  the  electors  of  the  entire  state,  or  any 
district  or  division  of  a greater  extent 
than  one  county.  For  all  other  nominations 
to  public  offices,  certificates  of  nomina- 
tion shall  be  filed  with  the  clerks  of  the 
county  courts  of  the  respective  counties 
wherein  the  offices  are  to  be  filled  by  the 
electors • ” 
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Section  11536,  R.  S.  Mo.  1939,  provides  in  part  as 

follows : 

"Certificates  of  nomination  filed  with  the 
secretary  of  state  shall  be  filed  not  more 
than  sixty  and  not  less  than  thirty  days  be- 
fore the  day  fixed  by  law  for  the  election 
of  the  person  in  nomination.  Certificates 
of  nomination  herein  directed  to  be  filed 
with  the  clerk  of  the  county  court  of  each 
county  shall  be  filed  not  more  than  sixty 
days  and  not  less  than  fifteen  days  before 
election:  Provided,  that  in  case  of  any 
vacancy  in  said  nomination,  by  resignation, 
death  or  otherwise,  the  central  committee, 
or  a convention  called  for  that  purpose, 
of  the  party  on  whose  ticket  such  vacancy 
may  occur,  may  select  and  certify  to  the 
election  commissioners  the  name  or  names  of 
candidates  to  fill  such  vacancy:  Provided, 
that  the  certificates  of  nomination  to  fill 
vacancy  shall  be  filed  with  the  secretary 
of  state  not  later  than  fifteen  days  before 
the  day  fixed  by  law  for  the  election  of  the 
persons  in  nomination  and  with  the  board  of 
election  commissioners  or  county  clerk  not 
later  than  ten  days  before  such  election: 
**tt**««tt*<t» 

In  recti on  11540,  R.  S.  Mo.  1939,  Art.  4,  Chap.  76, 
providing  for  objections  to  certificates  of  nomination,  we  find 
the  following,  proviso: 

"*  it  * that  in  all  cities  having  a board 
of  election  commissioners,  the  said  board 
shall  perform  all  the  duties  herein  required 
of  county  clerks  and  be  governed  in  all 
respects  by  the  provisions  of  sections  11539 
and  11540,  the  sane  as  county  clerks." 

It  will  be  noted  that  all  of  the  above  sections  are 
found  in  Article  4,  Chapter  76,  R.  S.  Mo.  1939. 

Section  11630,  R.  S.  Mo.  1939,  in  Article  7,  Chapter 
76,  provides: 
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"The  powers  and  duties  herein  given  to 
and  imposed  upon  the  clerks  of  the  county 
courts  of  the  several  counties  shall  be 
exercised  in  reference  to  the  city  of  St. 

Louis  and  to  Kansas  City,  and  to  any  other 
city  hereafter  having  a registration  of 
voters  by  the  board  of  election  commission- 
ers of  such  city.” 

While  it  is  true  that  section  11630  R.  S.  Mo.  1939, 
is  not  now  a part  of  Article  4,  Chapter  76,  and  from  reacting 
same  one  is  unaole  to  determine  whether  the  v/ord  "herein”  as 
used  in  said  section  refers  only  to  article  7,  Chapter  76,  or 
refers  to  the  whole  of  Chapter  76.  We  have  examined  th$ 

Session  Acts  of  l->39  at  pp.  105-111,  and  find  that  wiiat  is 
now  Section  11630,  R.  S.  ho.  1939,  was  Section  37  in  the 
original  act. 

In  the  revision  of  1899  we  find  that  what  is  no*  Sec- 
tion 11527’  was  Section  7080;  Section  1153c;  was  7087  and  Lection 
11630  was  7117.  All  of  said  sections  were  in  the  same  article 
and  chapter,  namely  Article  2,  Chapter  102,  in  the  revision  of 
1899.  From  this,  we  have  borne  to  the  conclusion  that  the 
"herein"  as  used  in  lection  11630  has  reference  to  the  preced- 
ing sections,  namely  Section  11527,  11538  and  11540. 

After  reading  all  of  the  aforementioned  sections  to- 
gether and  tracing  the  history  of  tame,  we  have  reached  the 
conclusion  that  the  filing  of  the  certificates  of  nomination 
aforesaid,  should  be  made  with  the  Board  of  election  Commis- 
sioners . 


CjiCLOLlON 


From  the  above  and  foregoing,  it  is  our  opinion  that 
the  certificates  of  nomination  for  the  special  elections  to  be 
held  on  March  10,  1942,  to  fill  the  vacancies  in  the  House  of 
Representatives  of  the  Slxty-Pirat  General  Assembly  from  the 
Sixth  and  Ninth  Districts  of  Kansas  City,  Missouri,  both  of 
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which  districts  are  wholly  within  Kansas  City,  should  bte  filed 
with  the  Board  of  election  Conmissioners  of  Kansas  City, 
Missouri. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


AFPSDVvX: 


ROY  McKirtaiCK 
Attorney  General 
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LOTTERIES:  : The  sales  plan  for  defense  stamps  and  bonds 
Is  a lottery. 


February  27,  1942 

f 


Hon.  Wilson  v.  Hill 
Prosecuting  Attorney 
Ray  County 
Richmond,  Missouri 


Dear  Sir: 


FILE 

\£ 


/ 


We  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"A  group  of  men  have  devised  a scheme 
they  intend  to  promote  in  Ray  County, 
which  has  as  its  goal  the  giving  of 
defense  bonds  and  stamps  as  awards. 

"The  plan  is  this:  A club  is  formed 
in  which  new  members  are  charged 
*1.00  to  belong;  they  are  given  an 
application  blank  which  carries  10 
blank  lir.es  and  their  name  is  placed 
on  the  first  blank;  for  every  two 
members  they  bring  in  (who  pay  the 
vl.00  fee  each)  their  name  is  put  up 
one  line,  until  when  they  roach  the 
fourth  or  fifth  space  and  are  then 
paid  a certain  amount  of  defense 
stamps  or  bonds.  This  is  similar  to 
the  chain  letter  idea. 

"I  am  Inclosing  you  herein  a sample 
of  the  blank  which  they  have  printed 
and  intend  to  use.  tiy  content J on 
tLAt  rh^eyer  plans  are  ceased  and 
operations  halted,  someone  who  has 
paid  to  join  will  lose  and  therefore 
the  scheme  constitutes  a lottery." 


i 
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In  your  request  you  assume  the  scha  e involved  ih  the 
application  plar.  attached,  which  is  marked  as  "The  V Lies 
Plan  for  Defense  Stamps  and  Bonds  is  similar  to  t..e  chain 
letter.  In  checking  over  the  application  I find  that  it 
Is  the  seme  as  the  chain  letter  idea.  There  is  no  plica- 
tion but  that-  under  the  chain  letter,  and  under  the  scheme 
or  plan  a3  set  out  in  your  request  chance  Is  involved,  for 
t ie  reason  that  one  havin'  paid  the  one  dollar,  nay,  if 
all  following  subscribers  pay  according  to  the  plan,  re- 
ceive One  Hundred,  Twenty-eight  ( 128.^0)  jjoliars,  and 
t.ie  applicant,  if  no  one  else  subscri'  es  to  t :e  plan, 
loses  the  original  one  dollar  payment. 

Jiore  Is  no  question  but  that  the  consideration  in 
the  scheme,  or  plan,  is  one  dollar,  which  t ,e  member  pay3 
oil  the  original  application. 

Section  1C,  .rtlcle  XIV,  Constitution  of  Missouri 
reads  as  follows: 


"The  he  oral  Assembly  s all  have 
no  power  to  authorise  lotteries 
or  gift  enterprises  for  any  pur- 
pose, a*  id  snail  pass  laws  to  pro- 
hibit the  sale  of  lottery  or  gift 
enterprise  ticket,  or  tickets  in 
any  scheme  in  the  nature  of  a lot- 
tery, in  this  State;  and  all  acts 
or  parts  of  acts  ueretoforo  passed 
by  tae  Legislature  of  this  State, 
authorising  a lottery  or  lotteries, 
and  all  acts  amendatory  thereof  or 
supplemental  t ere to,  are  hereby 
avoided." 


Section  4704  it.  3.  .Missouri,  1939,  reads  as  follows: 

"If  any  person  shall  make  or  estab- 
lish, or  aid  or  assist  in  making  or 
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establishing,  any  lottery,  gift  enter- 
prise, policy  or  scheme  of  drawing  in 
the  nature  of  a lottery  as  a business 
or  avocation  in  this  state,  or  shall 
advertise  or  make  public,  or  cause  to 
be  advertised  or  made  public,  by  means 
of  any  newspaper,  pamphlet,  circular, 
or  other  written  or  printed  notice 
thereof,  printed  or  circulated  in 
this  state,  any  such  lottery,  gift 
enterprise,  policy  or  scheme  or  draw- 
ing in  the  nature  of  a lottery,  whether 
the  same  is  being  or  is  to  be  conducted, 
held  or  drawn  within  or  without  this 
state,  he  shall  be  deemed  guilty  of  a 
felony,  and,  upon  conviction,  shall  be 
punished  by  imprisonment  in  the  peni- 
tentiary for  not  less  than  two  nor  more 
than  five  years,  or  by  imprisonment  in 
the  county  ,1ail  or  workhouse  for  not 
less  than  six  nor  more  than  twelve 
months." 


This  section  was  passed  upon  in  the  case  of  State  v. 
Emerson,  1 S.  W.  (2d)  109,  par.  2,  where  the  court  said: 


"The  people  in  framing  the  state  Consti- 
tution (section  10,  art.  14)  declared 
their  disapproval  of  the  establishing 
of  lotteries  or  schemes  of  chance  in 
the  nature  of  lotteries,  by  inhibiting 
the  General  Assembly  from  giving  legis- 
lative recognition  to  such  schemes.  In 
the  discussion  and  interpretation  of  this 
constitutional  provision  we  have  held 
that  a lottery  includes  every  scheme  or 
device  whereby  anything  of  value  is  for 
a consideration  allotted  by  chance. 

State  ex  rel.  Hughes,  supra,  loc.  cit. 

534  (253  3.  *.  229).  In  State  v. 

Beckar.  supra,  loc.  cit.  560  (154  S. 

W.  769),  In  line  with  our  former  rul- 
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ings  and  those  of  courts  of  last 
resort  elsewhere,  a more  compre- 
hensive definition  is  :iven  to  the 
word,  and  a lottery  or  a scheme 
in  the  nature  of  a lottery  is  held 
to  include  every  punishable  plan, 
scheme,  or  device  whereby  anything 
of  value  is  disposed  of  by  lot  or 
chance. 

"The  crime  having  been  properly 
charged,  the  proof  of  the  existence 
of  the  elements  necessary  to  estab- 
lish it  are  held  to  be  consideration, 
chance,  and  a prize.  Were  tijese  ele- 
ments shown  to  have  been  present  in 
the  instant  case?  Let  the  facts  bear 
witness.  The  moving  consideration 
in  the  making  of  the  contract  was 
the  payment  by  the  holder  of  weekly 
installments;  the  chance  was  that 
of  an  early  selection  of  the  holder's 
contract  for  a discount;  and  the 
prize  was  the  furniture  to  be  re- 
ceived. Further  than  this,  the  in- 
equality between  the  different  con- 
tract holders  whereby  one  might 
secure  £55  worth  of  furniture  for  a 
few  dollars  while  another  would  be 
required  to  pay  that  amount  in  full 
for  the  same  quantity  of  furniture 
consituted  a prize,  within  the  mean- 
ing of  the  Constitution.  The  lack  of 
knowledge  of  a holder  as  to  when  his 
contract  would  be  discounted  consti- 
tuted a chance  within  th6  contempla- 
tion of  the  law." 


Under  the  holding  in  the  above  case  a lottery  is  des- 
cribed as  a "scheme"  or  "Device"  where  anythi  g of  value 
is  for  the  consideration  allotted  by  chance.  Under  the 
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facts  in  your  request  there  is  no  question  but  the  con- 
sideration is  one  dollar  and  the  chance  is  that  subsequent 
applicants  to  the  plan  may  not  pay  the  original  applicant 
who  has  paid  his,  or  her,  dollar. 

In  the  case  of  State  v.  31obe-bemocrat  Pub.  Co.,  110 
S.  W.  (2d)  705,  1.  c.  713,  pars.  1,2,  and  3,  the  court 
said : 


"It  will  be  noted  both  the  Constitu- 
tion and  statute  prohibit  any  scheme 
in  the  nature  of  a lottery;  and  it 
has  been  several  times  neld  that 
within  their  meaning  and  intent  a 
lottery  Includes  e very  scheme  or 
device  whereby  anything  of  value 
is  for  a consiceratior.  allotted  by 
chance.  State  v.  Emerson,  316  Mo. 
633.  639,  1.  S.  i.  2d  109,  111.  lhe 
word  has  no  technical  meaning  in 
our  law.  Lotteries  are  Judicially 
denounced  as  especially  vicious,  in 
comparison  with  other  forms  of  gamb- 
ling, because  by  their  very  nature 
they  are  public  and  pestilentially 
Infect  the  whole  community.  They 
prey  uoon  the  credulity  of  the  un- 
wary and  widely  arouse  and  appeal 
to  the  gambling  instinct.  State  v. 
Schwemler,  154  Or.  533,  60  P.  2d 
938;  State  ex  rel.  Home  Planners 
Depository  v.  Hughes,  299  ho.  529, 
537,  253  S.  W.  229,  231,  28  A.  L.  h. 
1305,  1310;  State  v.  Decker,  248 
Mo.  555,  562,  154  S.  n.  769,  771. 

"The  elements  of  a lottery  are: 

(1)  Consideration;  (2)  prize;  (3) 
chance.  It  is  conceded  that  the 
first  two  of  these  were  present  in 
the  'Famous  Names'  contest,  here 
involved,  the  sole  question  being 
whether  the  third  element — chance-- 
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was  there.  In  England  and  Canada 
where  the  ’pure  chance  doctrine’ 
prevails  a game  or  contest  Js  ^ot 
a lottery  even  though  the  entrants 
pay  a consideration  for  the  chance 
to  win  a prize  unless  the  result 
depends  entirely  upon  chance.  In 
the  United  States  the  rule  was  the 
same  until  about  1904;  but  it  is 
now  generally  held  that  chance  need 
be  only  the  dominant  factor.  33  C.  J . 
section  5,  p.  291;  17  R.  C.  L.  sec- 
tion 10,  p.  1223;  Waite  v.  Press  Pub- 
lishing Ass’n,  155  F.  58,  85  C.  C.  A. 
576,  11  L.  R.  A.  (N.  S.)  609,  12  Ann. 
Cas.  319.  Hence  a contest  may  be  a 
lottery  even  though  skill,  judgment, 
or  researcn  enter  thereinto  in  some 
degree,  if  chance  in  a larger  de- 
gree determine  the  result.  Whether 
the  chance  factor  is  dominant  or 
subordinate  is  often  a troublesome 
question.  !! 


Also,  in  the  case  of  State  v.  McEwan,  120  S.  W.  (2d) 
1098,  1.  c.  1101,  quoting  from  the  case  of  Affiliated 
Enterprises  v.  Oantx,  86  F.  2d  597,  said: 


BWe  like  the  expressions  of  the 
United  states  Circuit  uourt  of  Ap- 
peals, Tenth  Circuit,  in  the  case 
of  Affiliated  Enterprises  v.  Gants, 
86  F.  2d  597,  loc.  cit.  599,  In- 
volving an  Injunction  proceeding  to 
restrain  an  infringement  of  a copy- 
right on  ’bank  night.*  The  scheme 
of  ’bank  night’  there  was  the  same 
as  described  in  the  information  un- 
der consideration.  The  court  said: 
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'The  plan  or  system  portrayed  in 
the  copyrighted  sheets  discloses 
more  than  once  that  an  admission 
charge  must  not  be  exacted  as  a 
condition  entitling  one  to  par- 
ticipate in  the  drawing.  Every- 
one, if  he  holds  or  does  not  hold 
or  buys  or  does  not  buy  a paid 
admission  ticket  to  the  show,  is 
entitled  to  register  at  the  en- 
trance or  in  the  lobby  of  the 
theatre,  and  he  is  thereupon  desig- 
nated by  number  opposite  his  name 
and  must  be  permitted  to  have  an 
equal  chance  with  every  other 
registrant  in  drawing  the  prize. 
This  seems  to  be  a subterfuge  to 
escape  the  a tigma  of  being  a lot- 
tery. It  Is  apparent  that  no  one 
would  give  prizes  if  all  partici- 
pants in  the  drawings  paid  nc  ad- 
mission *oes.  Show  places  are 
conducted  for  profit.  The  plan 
would  be  wholly  worthless  as  a 
money  making  scheme,  both  to 
lessor  and  lessee.  It  is  further 
apparent  that  when  non-paying 
participants  and  those  who  pay 
a.unissions  are  each  ;Iven  the  same 
chance  at  drawing  the  prize  the 
lucky  number  may  represent  one  who 
paid  to  get  in  only  because  of  his 
Interest  in  the  drswing.  Indeed, 
that  is  more  than  probable.  then 
how  can  it  be  maintained  that  the 
supposed  evasion  converted  a lot- 
tery or  gambling  device  into  a 
mere  altruistic  opportunity  and 
occasion  to  bestow  a gift.  if 
not  within  the  literal  definitions 
of  those  vices,  plaintiff's  plan 
and  system  is  too  closely  akin 
to  have  the  protection  and  assis- 
tance of  a court  of  equity.' 
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The  court  in  the  case  of  State  v.  KcEwan,  supra,  further 

said: 


"We  agree  with  the  rca  oning  in  the 
above  cases  that  a sufficient  con- 
sideration exists  in  the  scheme  to 
come  within  the  terms  of  our  statute, 
which  makes  it  a f elony  to  establish 
or  aid  in  establishing  anj  lottery, 
gift  enterprise,  policy  or  scheme  of 
drawing  in  the  nature  of  a lottery. 

We  are  supported  in  this  conclusion 
by  the  following  authorities:  City 
of  Wink  v.  Griffith  Amusement  Co., 
supra;  State  v.  Danz,  140  Wash.  546, 

250  P.  57,  48  A.  L.  R.  1109;  Feather- 
stone  v.  Independent  Service  Station 
Ass'n  (Tex.  Civ.  App.)  10  S.  W.  2d 
124;  Affiliated  Enterprises,  Inc.  v. 
Gants,  supra;  baughs  v.  Porter,  157 
Va.  415,  161  S.  E.  242;  Iris  Amuse- 
ment Corp.  v.  Kelly,  supra;  State  ex 
rel.  v.  Fox  Theatre  Co.,  144  Kan.  687, 
62  P.  2d  929,  109  A.  L.  h.  698;  Common- 
wealth v.  Wall  (Mass.),  supra;  Jorman 
v.  State,  54  Ga.  App.  738,  188  S.  W. 
925,  loc.  cit.  927.  In  the  last  case 
cited  the  Court  of  Appeals  of  Georgia 
had  this  to  say:  'It  cannot  alter  the 
fact  that  the  operator  may  have  given 
free  chances  to  some  without  the  pur- 
chase of  tickets;  even  so,  the  lottery 
scheme  as  to  a gift  enterprise  was 
present  to  all  the  rest,  and  this  fact 
did  not  prevent  it  from  i elng  a lottery 
under  the  law  of  Georgia.'  (Italics 
ours. ) 

"The  court  also  quoted  with  approval 
the  following  from  Equitable  Loan  & 
Security  Co.  et  al  v.  Waring,  117 
Ga.  599,  44  S.  E.  320,  loc.  cit.  327, 
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62  L.  h.  A.  93,  loc.  cit.  100,  97 
Am.  ot.  Hep.  177:  'As  last  as  statutes 
are  passed  or  decisions  made,  some 
skillful  change  is  devised  in  the  plan 
of  operations,  in  the  hope  of  getting 
just  beyond  tne  statutory  prohibition; 
but,  so  long  as  the  inherent  evil  re- 
mains, it  matters  not  how  the  special 
facts  may  be  shifted,  the  scheme  is 
still  unlawful.'" 


In  Missouri  a lottery  is  any  scheme  or  device  whereby  • 
anything  of  value  is,  for  a consideration,  allotted  by 
chance,  dtote  vs.  hmerson,  316  *>Io,  633,  1 3.  If..  (2d)  109, 
111;  State  ex  r«l.  VS«  Ha  hes,  299  ^o.  529,  253  S.  . 329, 
23  A.  L.  R.  1305;  State  vs.  decker,  248  Mo.  55,  154  S.  W. 
769. 


The  -ngllsii  and  Federal  forms  are  alike  in  that  they 
do  not  specifically  merit!.  : consideration,  but  the  element 
is  implied.  The  Monetary  iorni  limits  the  consideration 
to  the  payment  of  money — legal  tender.  The  Judicial  form 
is  so  named  because  state  courts,  in  the  absence  of  statu- 
tory definitions  have  frequently  used  it.  Ihe  Judicial 
and  statutory  forms  require  a payment  to  be  made;  namely 
a direct  benefit  to  the  promisor.  The  Missouri  form  re- 
quires only  "consideration"  in  any  form  recognized  by  law. 
It  appears  in  the  singular  form  and  represents  the  total 
consideration  from  all  contestants  as  a unit. 

The  Missouri  form  keeps  alive  the  spirit  of  Article 
XIV,  Section  10  of  the  Missouri  Constitution,  and  Section 
4704,  R.  o.  Missouri,  1939,  and  gives  to  the  word  "lottery" 
its  popular  and  non-technical  meaning — a goal  which  all 
definition  makers  have  sought.  This  definition  is  brief, 
clear,  complete,  comprehensive,  and  satisfactory  In  every 
respect.  It  assembles  the  elements  of  a lottery  In  bold 
relief,  shows  their  relation  to  each  other  with  no  attempt 
to  place  any  limited  or  confined  meaning  on  one  or  more 
of  the  elements.  It  furnishes  an  accurate  standard  or 
hard  stick  for  testing  any  lottery  scheme. 
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There  are  two  kinds  of  chance  which  are  recognized 
in  different  Jurisdictions  as  one  of  the  elements  of  lot- 
tery. Some  courts  follow  what  is  known  as  the  "pure" 
chance  doctrine,  while  other  jurisdictions  hold  to  that 
of  "dominant"  chance. 

17  R.  C.  L.  1223  says: 


"Chance  as  one  of  the  elements  of  a 
lottery  has  reference  to  the  attempt 
to  attain  certain  ends  not  by  skill 
or  any  known  or  fixed  rules,  but  by 
the  happening  of  a subsequent  event 
incapable  of  ascertainment  or  ac- 
complishment by  means  of  human  fore- 
sight or  ingenuity,  and  it  is  es- 
sential * * * * in  order  to  give  to 
the  scheme  the  character  of  a lottery. 
In  the  United  States  * a * * it  is 
not  necessary  that  this  element  of 
chance  should  be  'pure'  chance  but 
may  be  accompanied  by  an  element  of 
calculation  or  even  of  certainty." 


Under  the  above  ruling  a lottery  Is  described  as 
something  Lappenlr £ at  a subsequent  time,  and,  under  the 
facts  in  your  request  so  .e  of  the  earlier  applicants  to 
this  scheme,  or  plan,  would  r.ot  derive  any  benefit,  un- 
less the  later  applicants  continued  to  buy,  and  give  the 
dollers  worth  of  defense  stamps  as  set  ut  under  the  plan. 

The  same  proposition  is  presented  in  58  Corpus  Juris 

291. 


Commenting  up  in  the  element  of  chance,  Thomas  on 
Non-Mailable  fcatter,  Section  67,  page  79,  said: 


"-a  a it  * But  one  can  not  read  the 
opinions  of  the  courts  on  this  sub- 
ject without  being  impressed  with 
the  proDoaltion  that  chance,  after 
all,  consists  in  our  ignorance  of 
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the  event  upon  which  a tracer  is 
laid,  rather  than  upon  anythin^ 
that  inheres  in  that  event 
If  a man  does  not  know  whether  an 
event  will  turn  out  one  way  or  tbei 
other  and  he  stakes  money  on  it,  . 
as  to  him  the  event  will  happen  by 
chance,  because  it  is  orought  about 
without  his  w ill  or  choice." 


A Hew  York  Court  in  People  vs.  Lavin,  179  N.  Y. 
164,  1.  c.  169,  71  H.  L.  753,  in  discussing  the  element 
of  chance,  said: 

"Therefore,  that  may  be  a matter 
of  chance  to  one  man  which  is  not 
a matter  of  chance  to  another, 
and  with  different  men  the  chances 
of  the  occurrence  of  any  event  may 
differ  greatly.  It  may  be  said 
that  an  event  presents  the  element 
of  chance  so  far  as  after  the  exer- 
cise of  research,  investigation,  skill 
and  judgment  we  are  unar le  to  foresee 
its  occurrence  or  non-occurrence  or 
the  forms  and  conditions  of  its  oc- 
currence." 


The  Supreme  Court  of  the  United  States  in  Dillingham 
vs.  McLaughlin,  68  L.  La.  742,  1.  c.  747,  said: 

\ 


"V.hat  a man  does  not  know  and  cannot 
find  out  is  chance  as  to  him,  and  is 
recognized  as  chance  by  the  law." 


The  general  rule  is  amply  stated  in  Thomas  on 
Hon-hailable  Matter,  Section  16,  page  35,  as  follows: 
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"The  general  rule  relative  to  the 
consideration  in  schemes  of  this 
class,  deducible  from  the  adjudged 
cases  and  the  elementary  principles, 
may  be  formulated  as  follows*  fthere 
a promoter  of  8 business  enterprise, 
with  the  evident  design  of  advertis- 
ing his  business  and  thereby  increas- 
ing his  profits,  distributes  prizes 
to  some  of  those  who  call  upon  him 
or  his  agent,  or  write  to  him  or  his 
agent,  or  pat  themselves  to  trouble 
or  inconvenience,  even  of  a slight 
degree,  or  peiforra  some  service  at 
the  re  .aest  of  and  for  the  promoter, 
the  parties  receiving  the  prize  to 
be  determined  by  lot  or  chance,  a 
sufficient  consideration  exists  to 
constitute  the  enterprize  a lottery 
though  the  promoter  does  not  require 
the  payment  of  anything  to  him  direct- 
ly by  tnose  who  hold  chances  to  draw 
prizes. " 


Other  cases  to  the  same  effect  are*  Union  das  and 
Oil  Co.  vs.  V'lcdeman  Oil  Co.,  277  S.  W.  323,  330;  McNulty 
v.  Kansas  City,  198  S.  W.  185;  Mayfield  vs.  Eutank,  278 
S.  W.  243,  246;  Mayers  vs.  droves  Bros,  and  Co.,  22  S.  W. 
(2d)  174,  177;  Loveland  vs.  bode,  214  111.  App.  399; 
Maughs  v.  Porter,  (Va.)  161  S.  E.  242;  38  C.  J.  S.  7, 
p.  291;  Tucker  v.  ^olan,  109  Mo.  App.  442,  456;  Underwood 
Typewriter  Co.  vs.  Realty  Co.  118  Mo.  App,  197,  202. 


CONCLUSION 


In  view  of  the  above  authorities,  and  under  the 
description  of  the  plan  and  scheme  set  out  in  the  "The 
Sales  Plan  for  Defense  Stamps  and  bonds",  we  are  of  the 
opinion  that  this  scheme,  or  plan,  both  in  Its  theoretical 
and  practical  effect  is  a lottery  under  Section  4704  R.  S. 
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Missouri,  1939,  and  Article  14,  Section  X of  the  Missouri 
Con  stitution. 


Respectfully  submitted 


V.  J.  BURKE 

Assistant  Attorney  General 


API  ROVED: 


ROY  McKll TRICK 

Attorney  Ceneral  of  Missouri 


TAXATION: 

COUNTY  CLERK: 


□titles  of  county  clerk  in  relation  to  equal- 
ization of  assessment  byco’inty  Board  of  Equal 
ization.  State  Board  of  Equalization  and  State 
Tax  Commission. 


April  16,  1942 


Mr.  William  Uicka,  Secretary 
Jackson  County  Board  of  Equalization 
Kansas  City,  Missouri 

□ear  Mr.  Hicks: 

This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  Department  on  the  fol- 
lowing statement  of  facts: 

"As  secretary  to  the  Board  of  Equalization 
of  Jackson  County,  Missouri,  I have  had 
it  called  to  my  attention  that  it  is  my 
duty  to  see  that  the  tax  base  is  substan- 
tially in  a ccordance  with  the  valuation 
for  Heal  Estate  as  certified  to  mo  by  the 
State  T ax  Commission  for  this  County. 


FILE 


"Due  to  the  numerous  and  unforseen  com- 
plaints being  received  by  the  Jackson  County 
Board  of  Equalization,  it  appears  our  new 
base  will  be  substantially  lower  than 
the  amount  as  certified  to  me. 

"Kindly  advise  me  as  to  what  position  I am 
to  take  in  I'egard  to  this  matter  so  that  I 
may  extend  the  tax  books  accordingly." 

In  speaking  of  the  s teps  which  an  assessment  takes  in 
the  process  of  taxation,  the  court  in  State  ex  rel.  Thompson 
v.  Be thirds  9 St  I.  (2d)  603,  605  said: 

"The  regular  course  is  as  follows:  After 
fixing  the  valuation  under  section  12002, 
the  asse;  sor  makes  an  abstract  of  his  foot- 
ings and  forwards  the  sane  to  the  state 
auditor.  Lection  12810,  H.  L.  1919.  (Lec- 
tion 10990  R.  S.  Mo.  1939)  The  clerk  is 
liable  to  a penalty  if  he  fails  to  do  that. 
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And  when  erroneous  assessments  are  cor- 
rected by  the  county  c ourt  for  persons 
who  make  complaints  (section  12817), 

(Section  10998,  1939)  the  clerk  shall  cor- 
rect the  tracts  on  the  books  under  orders 
made  by  the  county  court  (section  12818). 

(Section  10999,  1939) 

’’The  state  auditor,  under  section  12855, 

(section  11036,  1939)  must  lay  befo.e  the 
state  board  of  equalization  the  abstracts 
of  all  the  taxable  property  of  the  state 
returned  to  him  by  the  respective  county 
clerks.  The  state  board  then  equalizes 
the  valuations  of  pro.  erty  between  the 
several  counties.  Under  section  12857, 

(sec,  11038,  1939)  when  the  state  board  of 
equalization  shall  have  completed  its 
labors,  it  must  transmit  to  each  county 
clerk  the  per  cent,  added  to  or  deducted 
from  the  valuation  of  the  property  of 
his  county.  Then  the  clerk  shall  furnish 
one  copy  thereof  to  the  assessor,  and 
one  copy  shall  be  laid  before  the  annual 
county  board  of  equalization.  * * 

Section  11007  R.  5.  lio.,  1939,  provides  as  follows: 

"In  case  tlie  report  from  the  state  hoard 
of  equalization  be  not  received  at  or 
during  the  session  of  said  county  board, 
then  it  shall  be  the  duty  of  the  county 
clerk  to  adjust  the  tax  books  according 
to  such  report  when  r eceived. " 

So,  if  the  state  board  of  e qualizatlon  has  not  completed 
its  work  on  the  assessment  at  t he  time  the  county  board  of  equal- 
ization meets,  then  the  duty  falls  on  the  clerk  to  add  or  de- 
duct the  per  cent  necessary  to  adjust  the  tax  books  in  conformity 
to  the  valuations  s finally  fixed  by  the  state  board  of  equaliz- 
ation. 

Under  section  11002  h,  S.  bo.  1939,  the  county  board  of 
equalization  Is  limited  in  Its  power  to  the  amount  fixed  by  the 
Btate  board  of  equalization.  Tills  section  reads  as  follows: 
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"Said  board  ahall  have  power  to  hear  com- 
plaints and  to  equalize  tho  valuation 
and  assessments  upon  all  real  and  personal 
property  within  the  county  which  is  made 
taxable  by  law,  and,  having  each  taken 
an  oath,  to  be  administered  by  the  clerk, 
fairly  and  impartially  to  e qualize  the 
valuation  of  all  the  t axable  property  in 
such  county,  shall  i. mediately  proceed 
to  equalize  the  valuation  and  assessment 
of  all  such  property,  both  real  and  per- 
sonal, within  their  counties  respectively, 
so  that  each  t ract  of  land  shall  be  entered 
on  the  tax  book  at  its  true  value:  Pro- 
vided, that  said  board  shall  not  reduce  the 
valuation  of  the  leal  or  personal  property 
of  the  covin ty  below  the  value  thereof  as 
fixed  by  said  state  board  of  equalization." 


Section  11027  ii.  S.  Mo*  1939,  which  applies  to  tiie  pow- 
ers and  duties  of  the  state  tax  commission  provides  in  part  as 
follows: 


"It  shall  be  the  duty  of  the  commission, 
anu  the  commissioners  shall  have  power 
and  authority,  subject  to  the  right  of 
the  state  board  of  equalization,  finally 
to  adjust  and  equalize  the  values  of 
real  and  personal  property  among  the 
several  counties  of  the  state,  as  follows: 

«•»■  ***««*  ««»«•&*»-»»*«« 

"To  require  from  any  officer  in  this 
state,  on  forms  prescribed  by  the  com- 
mission, such  annual  or  other  reports 
as  shall  enable  said  commission  to  a scer- 
tain  the  assessed  and  equalized  value  of 
all  property  listed  for  taxation,  the 
amount  of  taxes  assessed,  collected  and 
returned,  and  such  other  matter  as  the 
commission  may  require,  to  the  end  that 
it  may  have  complete  Information  concern- 
ing the  entire  subject  of  revenue  and 
taxation  and  all  matters  and  things  in- 
cidental thereto." 
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"To  furnish  the  s tate  board  of  equal- 
isation at  each  session  thereof  a state- 
ment of  the  value  of  the  taxable  prop- 
erty in  each  county  In  the  state,  and, 
when  so  requested,  to  meet  with  the  state 
board  of  equalisation.  The  sain  state- 
ment herein  referred  to  shall  Include  a 
statement  of  the  amount  to  be  added  to 
or  deducted  from  the  valuation  of  the 
real  and  personal  property  of  e ach  county, 
specifying  the  amount  to  be  added  to  or 
be  deducted  from  the  valuation  of  the 
real  or  personal  property,  to  the  end  that 
the  state  board  of  equalisation  may  ad- 
just and  equalize  the  valuation  of r cal 
and  personal  property  among  the  several 
counties  in  the  state  as  is  provided  by  law," 

3y  virtue  of  the  provision  of  these  sections,  the  Etate 
Tax  Commission,  requires  the  abstract  of  the  assessment  referred 
to  in  Section  10990  li.S.  ho,  1939,  to  be  sent  to  it  on  what  is 
called  "Form  11".  This  information  is  fumislied  on  Form  11,  to 
the  State  Tax  Commission  in  lieu  of  the  report  being  made  to  tlie 
State  Auditor,  as  is  provided  by  said  section  10990.  The  State 
Tax  Commission,  in  lieu  of  the  Stute  Auditor,  then  lays  this  re- 
port before  the  state  Board  of  Equalization,  as  Is  provided  under 
Section  11036.  After  the  County  Board  of  Equalization  has  com- 
pleted its  work,  the  commission,  under  authority  of  the  sections 
horeinbefoie  cited,  requires  the  clerk  of  the  county  court  to 
send  to  it,  a report  of  the  work  of  the  said  Board  of  Equalization, 
including  the  various  classes  of  property  taxed  on  Form  11a. 

Tills  report  is  also  submitted  to  the  ttate  Board  of  Equalization 
and  the  labors  of  that  board  are  not  completed  until  it  has  passed 
on  this  report. 

Section  11038  ri.  S.  Ido.,  1939,  provides  as  follows: 

"When  the  state  board  of  equalization  shall 
have  completed  its  labors,  the  state  aud- 
itor shall  immediately  t ransmlt  to  each 
county  clerk  the  per  centum  added  to  or 
deducted  from  the  valuation  of  the  property 
of  his  county,  specifying  the  percentage 
added  to  or  deducted  from  the  real  proper- 
ty and  the  personal  property  respectively. 
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and  also  the  value  of  the  real  and  per- 
sonal property  of  his  county  as  equalized 
by  said  board;  and  the  said  clerk  shall 
furnish  one  copy  thereof  to  the  assessor; 
and  one  copy  to  be  laid  before  the  annual 
county  board  of  equalization.  And  it 
shall  be  the  duty  of  the  state  auditor 
to  require  of  clerks  of  the  several  county 
courts  of  this  state  to  keep  up  the  aggre- 
gate valuation  of  real  and  personal  prop- 
erty in  their  respective  counties,  for 
those  years  in  which  no  state  board  of 
equalization  is  held,  to  the  aggregate 
amount  fixed  by  the  last  state  board  of 
equalization. " 

Under  this  section,  the  state  board  of  equalization,  com- 
pletes its  labors  relating  to  an  assessment  when  it  has  finally 
considered  and  passed  on  the  information  contained  in  Forms  11 
and  11a,  which  are  returned  by  the  cotin ty  clerk  to  the  state  tax 
commission.  If  the  labors  of  the  s,tate  board  of  equalization, 
under  Section  11038  R.  S.  Ko.  1939,  are  performed  after  the 
county  board  of  equalization  has  adjourned,  then  under  section 
11007  it.  S.  Mo.  1939,  It  is  tho  duty  of  the  county  clerk  to 
adjust  the  tax  books  according  to  such  reports,  when  received. 

The  duties  of  the  county  c lerk  in  relation  to  the  county 
board  of  equalization  and  the  state  board  of  e qualization  are 
stated  in  Section  11004  R.  S.  Mo.  1939,  which  is  as  follows: 

"The  said  board  shall  hear  and  determine 
all  appeals  made  from  the  valuation  of 
property  made  by  the  assessor  in  a summary 
way,  and  shall  correct  and  adjust  the  assess- 
ment accordingly.  The  county  clerk  shall 
keep  an  accurate  record  of  the  proceedings 
and  orders  of  the  board,  and  the  assessor 
shall  correct  all  erroneous  assessments,  and 
the  clerk  shall  adjust  the  tax  book  according  to 
the  orders  of  said  board  and  the  orders  of 
the  state  board  of  equalization;  Provided, 
that  In  adding  or  deducting  such  per  centum 
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to  each  tract  or  parcel  of  real  estate 
as  required  by  said  board,  he  shall 
add  or  deduct  la  each  case  any  f ructlonal 
sua  of  leas  than  fifty  cents,  so  that 
the  v alue  of  any  separate  tract  shall  c on- 
tain  no  fractions  of  a dollar." 

It  will  be  noted  hero,  that  the  clork  Is  subject  to  the 
ordex*s  of  both,  the  county  board  of  equalization  and  the  state 
board  of  equalization.  In  other  words,  if  the  county  board  of 
equalization  makes  an  order  equalizing  property  in  a class 
then  it  would  be  his  duty  to  keep  an  accurate  record  of  sane 
and  to  adjust  the  books  according  to  said  order,  subjoct,  how- 
ever, to  any  chqnge  which  may  be  ordered  by  the  state  board  of 
equalization. 

Again  referring  to  Section  11002  R.  S.  iio.  1959,  it  will 
be  Been  that  the  county  board  of  equalization  cannot  reduce  prop- 
erty in  a class  to  a value  below  that  fixed  by  the  state  board 
of  e quallzatlon,  and  if  it  Las  so  done,  such  acts  are  void. 

T.'e  also  xlefer  to  Section  11029  H.  S.  ko.  1959,  which  is 
in  part  as  follows: 

"b'ixen  the  work  of  assessment  mad  equalization 
shall  have  been  completed,  the  secretary 
of  the  state  tax  commission  shall  immedia- 
tely certify  to  each  county  clerk  a state- 
ment giving  the  per  centum  a~ded  to  or  de- 
ducted from  the  valuation  of  the  pro  erty  of 
his  county,  specifying  the  percentage  added 
to  or  deducted  from  the  real  ^1‘operty  and 
the  personal  property  x*espectlvely,  and  also 
the  value  of  the  x*oal  ana  personal  property 
of  his  county  as  equalized;  and  the  said 
clerk  shall  furnish  one  copy  thex-eof  to  the 
assessor  and  one  copy  to  be  laid  before 
the  annual  county  board  of  equalization.  It 
shall  be  the  duty  of  the  state  tax  commis- 
sion to  require  of  clerks  of  the  several 
county  courts  of  this  stale  to  keep  up  the 
aggregate  valuation  of  real  and  personal  prop- 
erty in  theii'  respective  counties  to  the 
aggregate  amount  fixed  by  the  state  tax  com- 
mission. * * * * a ** 
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By  this  section,  when  the  state  board  of  equalization 
has  completed  its  work  on  the  assessment,  that  is,  after  it 
lias  considered  the  reports  submitted  on  Form  11  and  11a,  refer- 
red to  above,  the  state  tax  coiumission  then  certifies  to  the 
clerk  of  the  county  court  the  per  centum  added  to  or  deducted 
from  the  vaL  uation  of  his  county,  specifying  the  percentage 
added  to  or  deducted  freon  the  valuation  of  real  and  personal 
property  and  classes  thereunder*.  This  report  is  laid  before  the 
county  board  of  equalization  if  such  board  is  still  in  session 
and  if  not,  then  the  clerk  of  the  county  court,  under  Section 
11007  R.  S.  Ko.  1939,  carries  out  the  order  of  the  state  board 
of  equalization  and  adjusts  the  books  accordingly. 

It  will  also  be  noted  by  this  section  that  it  is  the  duty 
of  the  state  tax  commission,  to  require  the  clerk  of  the  several 
county  courts  to  keep  up  the  aggregate  valuation  of  real  and 
personal  property  in  the  respective  counties  to  the  aggregate 
amount  fixed  by  the  commission.  The  language  used  here  respec- 
ting the  duties  of  the  tax  commission  to  require  the  clerks 
to  perform  their  duties  is  al  ost  identical  with  the  language 
used  in  Section  11038  R.  S.  Mo.  1939,  which  places  the  duty 
on  the  auditor  to  require  the  clerks  to  perform  their  duties 
relating  to  the  assessment  fixed  by  the  state  board  of  equal- 
ization and  state  tax  commission.  The so  sections  may  be  read 
to0etner  and  we  think  a proper  construction  on  same  would  be 
that  either  the  tax  commission  or  the  state  auditor  would  b e 
authorized  to  compel  tho  county  clerks  to  carry  out  tldir  duties 
pertaining  to  these  tax  matters.  In  the  3eth«*ds  case,  supra, 
at  1.  c.  605,  t.<e  court  In  speakln^  of  the  duties  and  powers 
of  the  board  of  e quail  zat  ion  in  reference  to  fixing  the  val- 
uation at  less  than  that  fixed  by  the  State  board  of  equaliza- 
tion, said: 


"That  section  meaa s,  if  anything,  that  the 
state  board  of e qualization  fixes  values 
as  well  as  the  assessor  or  the  county  boprd. 
Therefore  the  county  board  of  equalization 
of  Shelby  county  had  no  authority  to  re- 
duce the  valuation  fixed  by  the  state  board. 
When  it  attempted  to  equalize  the  values 
in  a ccordanco  with  tho  prior  valuations 
fixed  by  the  a ssessor,  which  valuations 
had  been  annulled  by  the  order  of  the  state 
board  of  equalization,  the  proceeding  was  a 
nullity.  The  entire  proceeding  of  the  county 
board  in  the  matter  v/uc  of  no  effect." 


* «■  ***********  « •»*#**•&*; 
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"The  county  board  of  equalization, 
under  article  3,  c.  119,  sec*  12821, 
is  authorized  to  hero*  complaints  and 
equalize  valuations  made  by  the  assess- 
or. It  is  nowhere  authorized  to  in- 
crease or  reduce  the  aggregate  valua- 
tion fixed  by  the  state  board  of  equal- 
ization* It  has  no power  to  assess.  State 
ex  rel.  v.  Baker,  170  Ho.  loc.  cit.  391, 

70  S.  W.  872.  Its  duty  is  to  equalize 
among  the  separate  tracts  the  v aluations 
fixed  by  the  assessor.  If  the  county 
board  of  equalization  refuses  to  perfora 
its  duty,  a s it  did 'in  this  case,  then 
the  s tatutes  clearly  contemplate  that 
the  county  c lerk  shall  adjust  the  valua- 
tion in  accordance  with  t lie  orders  of 
the  state  board.  #****»**" 

#*<*#****•»*•»■»*****•»" 

By  the  opinion  in  the  3etharde  case,  supra,  it  will  be 
seen  that  the  county  clerk  must  adjust  the  tax  books  a coordlmg 
to  the  oi*ders  of  the  state  boaro.  of  equalization  or  t ose  of  the 
state  tax  commission,  which  a re  approved  by  the  state  board  of 
equalization. 

In  the  case  of  State  exrcl.  Thompson  v.  birckx,  11  S.  W. 
(2)  38,  anwction  war  brought  against  the  county  clerk  to  require 
him  to  adjust  the  tax  books  to  conform  to  the  orders  of  t lie  state 
board  of  equal  zation.  The  order  of  the  state  board  of  equaliz- 
ation in  that  case  was  made  on  Hay  16th,  which  was  sometime  after 
the  labors  of  the  county  board  of  equalization  had  ended. 

At  1.  c.  40,  the  coui-t  said: 

"Respondent  refuses  to  correct  or  adjust 
the  assessor *s  books  of  Cole  County  so  that 
they  will  conform  to  t he  order  of  t lie 
state  board  of  equalization,  giving  as  his 
reason  therefor  that  he  cannot  do  so  vd.  th- 
out  doing  violence  to  and*  disobeying  the 
order  and  Judf^oent  of  the  county  board  of 
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equalization,  which  he  believes  and 
alleges  to  be  a valid  and  legal  order 
and  Judgment. 

"From  the  foregoing  it  is  manifest  that 
either  the  state  board  of  equalization 
or  the  county  board  has  exceeded  its 
statutory  jurisdiction,  or  else  the 
statutes  themselves  engender  an  irrecon- 
cilable conflict.  In  order  to  determine 
where  the  fault  lies  it  will  be  neces- 
sary to  make  a brief  examination  of  the 
statutory  scheme  of  assessing  property 
for  the  purpose  of  levying  ad  valorem 
taxes. " 

Following  the  foregoing  statement,  the  court  in  this 
opinion  reviewes  the  various  taxing  statutes r elating  to  the 
duties  of  the  county  board  of  equalizatiqp,  state  board  of 
equalization  and  county  clerks. 

At  1.  c.  41,  in  speaking  of  tlie  county  board's  authority, 
the  court  said: 

*-  * The  county  board's  authority  is 
limited  to  equalizing  valuations  of  prop- 
erty within  a class.  If  it  finds  one 
piece  of*  property  within  a class  over- 
valued, it  follows  ae  a necessary  impli- 
cation that  the  remaining  property  in  the 
class,  or  at  least  .*  croe  of  it,  is  under- 
valued. Tills  for  the  reason  that  the 
valuation  of  the  whole  as  a class,  is 
fixed  by  the  state  board  and  that  cannot 
be  changed.  A reduction  of  the  valuation 
of  one  or  more  pieces  of  property  therefore 
requires  a corresponding  increase  of  the 
valuation  of  some  or  all  of  the  remaining 
property  in  the  class. 

”*  * * The  assessor  is  commanded  to  value 
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and  assess  all  property  according  to 
its  true  value  In  money,  and  the  state 
board  of  equalisation  to  d eteinine 
as  to  each  class  of  propei'ty  its  true 
value  in  money . If  these  plain  manda- 
toryprovisions  are  violated  through 
discrimination  as  between  the  different 
classes  of  property,  the  power  of  cor- 
rection does  not  lie  with  the  county 
board  of  equalization,  the  taxpayer 
who  suffers  from  such  discrimination 
must  find  rolief  in  a court  of  equity." 

By  this  statement,  it  will  be  seen  that  the  county  board 
is  limited  to  equalizing  valuation  within  a class  and  it  is 
not  authorized  to  increase  or  decrease  the  total  v aluat ion 
in  that  particular  class  and  if  it  does,  it  acts  beyond  its 
jurisdiction  and  tlierefore  such  acts  are  void. 

In  thi 8 caie,  the  court  held  that  the  county  clerk 
could  be  compelled  by  mandamus  to  adjust  the  tax  books  in 
conformity  to  tiie  order  of  the  state  board  of  equalization. 

In  connection  with  your  question,  we  arc  not  unmindful 
of  the  duties  of  the  county  clerk  witn  respect  to  t he  extension 
of  taxes  as  provided  by  Lection  11043.  However,  we  do  not  think 
the  assessor’s  books  would  be  considered  as  corrected  and  ad- 
justed until  a fter  the  oraers  of  the  state  board  of  equalization 
respecting  t he  sane  have  been  complied  vi  th  and  the  county 
clerk  would  thereafter  have  ninety  days  to  perform  his  duties 
under  said  section. 


COUCLUSICW 


From  the  foregoing,  it  is  the  opinion  of  this  Department 
that  It  is  the  duty  of  the  county  clerk  to  adjust  the  tax  books 
accoi»ding  to  the  orders  of  the  county  board  of  equalization 
and  the  state  boax*d  of  equalization  and  th.  t in  the  performance 
of  this  duty  he  shall  keep  up  the  aggregate  valuation  of  real 
and  personal  property  to  the  a ggregate  amount  fixed  by  the  state 
board  of  equalization  as  certified  to  him  by  the  state  tax  com- 
mission. 
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V.e  arc  furtlier  of  the  opinion  that  if  the  county  board 
of  equalisation  completes  its  labors  before  the  state  board 
of  equalization  has  completed  its  labors  on  such  assessments, 
then  It  is  the  duty  of  the  county  clerk  to  adjust  the  assessor^ 
books  in  accordance  with  the  orders  of  the  state  board  of 
equalization  and  of  the  state  tax  commission. 

V/e  are  further  of  the  opinion  that  in  cases  where  the 
state  board  of  equalization  has  completed  its  labors  pertaining 
to  the  assessments  before  the  county  board  of  e qualization  ad- 
journs, and  in  cases  where  the  county  board  of  equalization 
attempts  to  reduce  the  valuation  of  real  or  personal  property 
in  a class  below  the  value  thereof,  as  fixed  by  the  state  board 
of  equalization,  it  is  the  duty  of  the  clerk  to  refuse  to  enter 
such  orders  on  the  record  of  the  proceedings  of  the  board  be- 
cause such  acta  on  the  part  of  the  board  of  equalization  are 
null  and  void,  under  provision  of  section  11002  R.  S.  Mo.,  1939. 

Respectfully  submitted  / 


TYItE  V..  BbRTON 

Assistant  Attorney  Generul 

APPROVED: 


Roy  i.cKittrick 
Attorney  General 


twbjav; 


^ H/x-b  hbn>  BiODGES  - (l)  Commissioner  cannot  appoint  his  brother 

+V’ coortc  as  laborer  on  the  roads;  (2)  it  is  against  public 
policy  to  sell  supplies  to  his  (Commissioner's)  road  district; 

(3)  city  attorney  of  city  in  special  road  district  may 
ch*rg«  for  legal  services  rendered  special  road  district. 


October  7,  1942 

| 

- 

Hon.  Wilson  D.  hill 

Prosecuting  Attorney 

Ray  County 

Richmond,  nissouri 

FltED 

•yf  O 

Dear  nir: 

Your  request  of  October  15,  1942,  for  an  opinion 
on  three  questions,  in  reference  to  ^pec.i.al  1-oah  .istra 
orgo:  ized  under  Section  86 73  K.  s.  ..issouri,  1-  9,  ..ns 
beer,  received. 

T 

Ct  8 

•a 

Your  first  question  reads  as  follows: 

"Can  one  Commissiox.er  employ  his  brother 
to  work  as  a laborer  on  the  roads  in  said 
district  and  pay  him  out  of  the  Listrict 
funds?" 

The  constitutional  section  aoplicable  to  the  abov« 
question  is  Section  13,  Article  XIV  of  the  Constitutioi 
Missouri,  which  reads  as  follows: 

of 

"Any  public  officer  or  employee  of 
• this  state  or  of  any  political  sub- 

division thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have 
the  right  to  name  or  appoint  any  per- 
son to  render  service  to  the  State  or 
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to  any  political  subdivision  thereof, 
and  who  shall  name  or  appoint  to  such 
service  any  relative  within  the  fourth 
decree,  either  by  consanguinity  or  af- 
finity, shall  thereby  forfeit  his  or 
her!  office  or  employment." 

There  is  no  question  but  that  the  Commissioner  of  a 
Special  Hoad  district  organized  and  acting  under  Article 
10,  Chapter  46  K.  S.  ; issouri,  1939,  is  a public  officer. 
He  is  a public  officer  for  the  reason  that  he  has  a desig- 
nated term  of  office,  as  set  out  under  Section  8675  RJ  S. 
Missouri,  1939.  He  is  also  invested  with  some  portion  of 
the  sovereign  functions  of  government  to  be  exercised  for 
the  benefit  of  the  public.  That  he  is  a public  officer 
was  held  in  the  definition  set  out  in  the  case  of  State 
ex  inf.  Hills  v.  Ferguson,  65  S.  W.  (2d)  97,  Par.  7,  where 
the  court  said: 


"The  first  question  in  this  coxnection 
is:  Is  the  mayor  of  a city  of  the 

third  class  a public  officer?  The  an- 
swer must  be  yes.  A public  office  is 
well  defined  to  be:  ' The  right,  authority 
and  duty  crested  and  conferred  by  law, 
by  which  for  a given  period,  fixed  by 
law,  * * * an  individual  is  invested 
with  some  portion  of  the  sovereign  func- 
tions of  government,  to  be  exercised,  for 
the  benefit  of  the  public,'  and  a public 
officer  is  one  who  receives  his  authority 
from  the  'law  and  discharges  some  of  the 
functions  of  government,  hasting  v. 
Jasper  County,  314  i/to.  144,  loc.  cit. 

149,  150,  282  5.  W.  700,  701." 
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If  the  Commissioner,  as  set  out  in  the  above  question, 
has  the  power  to  appoint,  or  participates  In  the  appointment 
of  his  brother  to  work  in  the  road  district,  and  pay  him 
out  of  the  district  funcs,  he  is  violating  section  13  of 
Article  XIV  of  the  Oonstition  of  Missouri,  which  section  is 
self  enforcing. 

It  lias  been  held  in  this  State  that  where  the  appoint- 
ment is  made  by  a board  and  the  appointee  comes  within  the 
limitations,  as  set  out  under  Section  13,  of  Article  XIV 
of  the  Constitution  of  Missouri,  and  is  not  appointed  or 
voted  upon  by  the  board  member  who  is  a relative  of  his,  the 
nepotism  section  is  not  violated.  It  was  so  held  in  the 
case  of  State  v,  becker,  81  o.  rt.  (2d)  948,  1,  c.  950,  where 
the  court  said: 


"The  relator  takes  the  position  that  the 
true  meaning  of  said  provision,  as  de- 
cided in  that  case,  would  render  the 
appointment  of  Commissioner  button  by 
the  two  members  of  the  Court  of  Appeals 
not  related  to  him,  just  as  obnoxious  to 
the  provision  as  if  one  of  the  two  were 
related  to  him;  this,  notwithstanding 
the  fact  that  the  third  mem’  or,  who  is 
related  to  the  proposed  appiintee,  de- 
clines to  participate  in  any  manner  in 
the  purpose  of  his  associates  or  in  aid 
of  the  result  of  the  combined  action  of 
the  two • 

"In  the  carefully  considered  opinion  in 
that  case,  written  by  Gantt,  C,  J.,  the 
conditions  that  led  to  the  adoption  of 
the  nepotism  provision,  and  the  evils 
sought  to  be  corrected  thereby,  are 
pointed  out  and  commented  upon.  It 
1 8 unnecessary  to  repeat  here  what  was 
there  said  in  that  regard.  Any  inter- 
ested reader  may  examine  that  case  for 


Hon.  Wilson  D.  Hill 


(4) 


October  7,  1942 


details.  The  decisive  passage  quoted 
by  the  relator  from  that  opinion  is  as 
follows:  * Ihe  amendment  is  directed 
against  officials  who  shall  have  (at 
the  time  of  the  selection)  "the  right 
to  name  or  appoint”  a person  to  office. 
Of  course,  a board  acts  through  its 
official  members,  or  a majority  there- 
of. If  at  the  time  of  the  selection 
a member  has  the  right  (power),  either 
by  casting  a deciding  vote  or  otherwise, 
to  name  or  appoint  a person  to  office, 
and  exercises  said  right  (power)  in 
favor  of  a relative  within  the  pro- 
hibited degree,  he  violates  the  amend- 
ment. 1 " 


CONCLUSION 


It  is,  therefore,  tpie  opinion  of  this  department,  that 
if  the  Commissioner  participated  in  the  appointment  of  his 
brother  he  has  violated  ‘Section  13,  of  Article  XIV  of  ;he 
Constitution  of  Missouri*  but  if  his  brother  v/as  appointed 
solely  by  the  other  two  members  of  the  Eoard  of  Commissioners 
then  Section  13,  of  Article  XIV  of  the  Constitution  hap  not 
been  violated. 


II 


Your  second  question  reads  as  follows: 


"Can  a Commissioner  order  gasoline  and 
other  fuel  to  be  purchased  by  the  Road 
District  foremar  from  a firm  composed 
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of  the  Commissioner  ar.d  h-ls  brother?” 


In  a careful  raeearch  for  prohibitions  against  an 
officer  of  a road  district  buying  supplies  from  a firm 
In  which  the  officer  is  a memLer,  or  is  Interested,  we 


find 


no  statute  which  prohibits  such  a purchase.  The  courts  of 
this  btate,  however,  have  held  that  such  proceedings  by  offi- 
cers of  the  sbare,  county,  or  other  municipal  corporation 
is  against  public  policy.  The  case  of  State  v.  Lowman,  184 
Mo.  App.  hep.  549,  is  a case  where  a member  of  the  city 
council  attempted  to  appoint  himself  city  clerk  of  the  city 
of  Springfield,  :■  lssouri.  Ir  that  case  the  court,  in  hold- 
ing that  it  was  against  public  policy  for  a public  official 
to  attempt  to  use  his  official  power  directly,  or  indirectly 
to  increase  the  emoluments  of  his  office,  at  page  557,  said* 


“A  great  a ta uesman  has  voiced  the  basic 
principles  governli  g official  conduct 
by  declaring  that:  'A  public  office  is 
a oublic  trust.'  Like  a trustee,  such 
officer  must  not  use  the  funds  or  powers 
entrusted  to  his  care  for  his  own  private 
gain  or  advancement.  To  allow  him  to  do 
otner\7ise  is  a ainst  p iblic  nolicy.  It 
is  of  the  utmust  i mortance  that  every 
one  accepting  a public  office  should  de- 
vote ui 8 time  and  ability  to  the  disciiarye 
of  the  duties  pertainin  thorato  without 
expectation  of  personal  reward  or  profit 
other  than  the  salary  fixed  at  the  ti:rie  of 
accepting  the  same;  and  that  he  should  do  so, 
except  for  a nost  weighty  reason,  to  the 
end  of  fils  term*  Certainly  the  trend  and 
policy  of  our  law  in  this  resnect  is  to  re- 
move from  public  officials,  so  far  as  possi- 
ble, all  temptation  to  use  that  official 
power,  directly  or  indirectly,  to  increase 
the  emoluments  of  such  office;  and  so  they 
are  forbidden  to  become  interested  in  con- 
tracts let  by  them,  or  to  have  their  sala- 
ries increased  or  decreased,  or  to  accept 
offices  created  by  themselves.” 
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The  above  case  was  a question  of  workirg  for  the  body 
of  which  he  w<  b a member,  but  the  same  theory  should  apply 
aoply  to  the  buying  of  supplies  or  entering  into  contracts  . 
as  a member  of  a body  with  a firm  in  which  he  is  interested 


COKCLUSIOI! 


} 

Iherefore,  it  is  the  opinion  of  this  department  that 
it  is  against  public  ^policy  for  a commissioner  of  a opscial 
^oad  district,  organized  under  Section  8673  K.  £>.  MissJuri, 
1939,  to  order  gasoline  end  other  fuel  to  be  purchased  by 
the  hoad  district  foreman  from  a firm  composed  of  the  Com- 
missioner and  his  brother. 


>se  do  not  hold,  however,  that  this  1s  a criminal  pet, 
but  do  hold  it  vould  be  a civil  affirmative  defense  onj  a 
suit  for  the  purchase  o rice  under  the  contract. 


Ill 


Your  third  question  reads  as  follows: 


"This  being  a hoad  district,  in  which  the 
Commissioners  are  selected  by  the  ^ayor 
atUi  council,  together  with  the  county 
Court,  would  the  city  attorney  of  the 

City,  which  crested  said  district,  be 
bound  to  render  his  services  free,  or 
without  extra  charge  other  than  his 
usual  salary  as  City  Attorney,  for 
legal  advise  to  said  commissioner,  and 
his  advise  and  legal  *ork  done  in  draft- 
ing a bond  issue,  if  one  Provision  of 
the  Ordinance  is  as  follows: 
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" * The  City  Attorney  shall  draft  all 
bonds,  contracts  and  such.  other  instru- 
ments of  writing  as  may  be  required  by 
the  City  Council,  and  examine  and  Inspect 
tax  assessment  rolls,  end  all  proceedings 
in  reference  to  the  collection  of  taxes 
and  assessments,  and  perform  such  other 
professional  service  incident  to  his  of- 
fice as  may,  in  any  case  be  required  by 
the  city  council  or  any  of  its  cpmmittees 
or  officers. 1 " 


ilh 


In  the  facts  stated  Ir.  your  third  question,  you  ri 
set  out  part  of  a city  ordinance,  which  in  no  way  effe 
the  action  of  the  city  attorney  in  advising,  or  rer.derj 
services  to  the  Special  Road  n-istrict  of  Kay  county, 
city  attorney  is  employed  by  the  city,  the  name  of  whi 
you  do  not  mention  in  your  request,  but  the  city  ir.  nc 
way  is  corrected  with  the  -pecirl  Koad  District,  excet 
that  in  the  organization  of  the  road  district,  under  4 
tion  9675  R«  S.  is sour 1,  1939 , the  mayor  and  members 
the  city  council  of  the  city  within  the  special  road  d 
trict  at  the  time  of  the  organization,  together  with 
members  of  the  county  court  of  the  county  in  which  the! 
district  is  located  meet  within  two  weeks  after  the  ad 
tion  of  the  proposed  district  end  appoint  a board  of 
missioners  composed  of  three  persons,  one  to  se  ve  thrj 
years,  one  for  two  years,  and  one  for  four  years,  who 
be  resident  taxpayers  of  the  district,  and  serve  until] 
their  successors  are  appointed  and  qualified* 


it 

ec- 

lof 

1 3- 

e 


Mi, 


The  road  district  is  a separate  entity  from  that  of 
the  city  end,  under  the  provisions  of  action  8674  R*  3. 
iviiasouri,  1939,  it  is  specifically  set  out  tliat  the  rojad 
district  shall  be  a body  corporate,  having  a special  name, 
and  shall  be  capable  of  suing  and  being  sued,  and  of  con- 
tracting and  being  contracted  with.  The  city,  except  physi- 
cally, is  in  no  way  a part  of  the  special  road  district. 

The  ordinances  of  the  city  do  not  in  any  way  govern  or 
control  the  city  attorney  in  his  actions,  in  rendering  his 
services  as  an  attorney  at  law,  for  compensation,  to  the 
special  road  district,  and  his  salary  and  employment  do 


ave 
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ing 
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do 
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shall 
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not  include  the  rendering  of  such  services  without  co^pensa 
tion. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  cepartment  that 


as 


or 


even  though  the  city  created  the  special  road  district^ 
organized  under  Section  8673  h.  s.  missouri,  1939,  the 
city  attorney  is  not  bound  to  render  his  services  free 
without  extra  charge  for  legal  advice  to  said  commissioners 
or  for  his  advice  and  legal  work  done  in  drafting  a bopd 
issue. 


Respectfully  submitted 


K.  J.  faUhih 


Assistant  Attorney  Oenerfil 


APPROVED! 


ROY  McKITTRICK 

Attorney  Oeneral  of  Missouri 
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compensation  during  the  term  of  office. 


January  16,  1942 


Hon.  W.  A.  Holloway 
Chief  Clerk 

State  Auditor  of  Missouri 
Jefferson  City,  Missouri 

hear  Mr.  Hollowa  : 

This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
based  upon  the  following  statement  of  facts: 

"Recently  the  office  of  County 
Treasury  of  Ralls  County  was  vacated 
and  in  the  early  part  of  tills  month 
an  appointment  was  made  by  the  Gover- 
nor for  the  unexpired  term. 

"Last  October  the  County  Treasurer's 
new  salary  bill  became  effective  but 
could  not  be  applied  in  this  county 
because  of  the  salary  basis  establish- 
ed by  the  new  law.  Tills  v/as  due,  of 
course,  to  the  Constitutional  barrier 
of  an  increase  in  salary  to  an  officer 
during  ills  term. 

"The  question  has  now  been  raiseu  con- 
cerning the  salary  basis  of  the  newly 
appointed  Treasurer  for  the  remainder 
of  this  kern,  anu  we  would  appreciate 
your  opinion  on  this  question." 

The  office  of  county  treasurer  is  not  an  office 
created  by  the  Constitution  of  the  Ltate,  there  being 
only  two  county  offices  that  may  be  termed  constitutional 
offices,  these  being  the  offices  of  sheriff  and  coroner. 
However,  by  Lection  14,  Article  9 of  the  Constitution, 
the  General  Assembly  is  authorized  to  provide  for  the 
election  of  such  other  county  officers  as  the  public  con- 
venience may  require,  in  accordance  with  this  authoriza- 
tion, the  General  Assembly,  by  Lection  13790,  Article  8 
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Chapter  100,  provided  for  the  election  of  a county 
treasurer  in  counties  having  a population  of  less  than 
40,000  inhabitants.  This  section  is  as  follows: 

"On  the  Tuesday  after  the  first  Monday 
in  November,  1938,  and  every  four  (4) 
years  thereafter  there  shall  be  elected 
by  the  qualified  voters  of  the  several 
counties  in  this  state,  now  or  hereafter 
having  a population  of  less  than  40,000 
inhabitants  and  in  counties  having  a 
population  of  75,000  and  less  than  90,000 
inhabitants,  according  to  the  last 
Decennial  United  States  Census,  a county 
treasurer,  who  snail  be  commissioned  by 
the  county  court  of  his  county,  and  who 
shall  enter  upon  the  discharge  of  the 
duties  of  his  office  on  the  first  day  of 
January  next  succeeding  his  election, 
and  shall  hold  his  office  for  a tenn  of 
four  (4)  years,  and  until  his  successor 
is  elected  and  qualified,  unless  sooner 
removed  from  office:  Provided,  that 
nothing  in  this  section  shall  apply  to 
counties  under  township  organization." 

Ralls  County,  by  the  1940  Census,  has  less  than 
40,000  inhabitants,  ana  the  election  of  the  County 
Treasurer  would  be  governed  by  this  suction  of  the 
statutes. 


A vacancy  occurring  in  the  office  of  County 
Treasurer  would  be  filled  under  lection  11508,  Article 
2,  Chapter  76,  R.  S.  do.  1939,  which  is  as  follows: 

"Whenever  any  vacancy,  caused  in  any 
manner  or  by  any  means  whatsoever,  shall 
occur  or  exist  in  any  state  or  county 
office,  originally  filled  by  election  by 
the  people,  other  than  the  office  of 
lieutenant-governor,  state  senator,  re- 
presentative, sheriff,  or  coroner,  such 
vacancy  shall  be  filled  by  appointment 
by  the  governor;  and  the  pereon  so  appoint- 
ed shall,  after  having  duly  qualified  and 
entered  upon  the  discharge  of  his  duties 
under  such  appointment,  continue  in  such 
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office  until  the  first  Monday  In  January 
next  following  the  first  ensuing  general 
election — at  which  said  general  election 
a person  shall  do  elected  to  fill  the 
unexplred  portion  of  such  term,  or  for 
the  ensuing  regular  term,  as  the  case  may 
be,  and  shall  enter  upon  the  discharge 
of  the  duties  of  such  office  the  first 
Monday  in  January  next  following  said 
election!  Provided,  however,  that  when 
the  t era  to  be  filled  begins  or  shall 
begin  on  any  day  other  than  the  first 
Monday  in  January,  the  appointee  of  the 
governor  shall  be  entitled  to  hold  such 
office  until  such  other  date.” 

It  will  be  noted  that  the  county  treasurer  is 
elected  for  a term  of  four  years,  and  until  his  successor 
is  elected  and  qualified.  In  the  event  of  a vacancy, 
some  person  would  be  appointed  to  perfrom  the  duties 
until  a successor  could  be  elected  for  the  unexplred 
portion  of  the  term.  It  obviously  was  the  Intention  of 
the  lawmakers  that  the  period  for  which  the  officer  was 
elected  should  be  one  term,  without  regard  to  the  number 
of  persons  who  might  have  tenure  of  the  office,  and 
that  tenure  of  the  office  by  more  than  one  person  would 
not  have  the  effect  of  creating:  a new  term. 

Section  8,  Article  14,  is  the  Section  of  the  Con- 
stitution which  applies  to  your  question.  This  section 
is  as  follows: 

"The  compensation  or  fees  of  no  State, 
county  or  municipal  officer  shall  be 
increased  during  his  term  of  office; 
nor  shall  the  term  of  any  office  be  ex- 
tended for  a longer  period  than  that 
for  which  such  officer  was  elected  or 
appointed. " 

In  the  case  of  Givens  v.  Laviess  County,  107  Mo. 
603,  it  was  held  this  section  was  applicable  to  a county 
treasurer. 

The  question  of  wnether  or  not  a person  appointed 
or  elected  to  fill  a vacancy  In  an  office  is  entitled  to 


I 
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receive  an  increase  in  compensation,  authorized  before 
his  election  or  appointment  to  fill  the  vacancy,  but 
which  the  officer  whose  term  he  is  finishing  could  not 
have  received,  because  of  the  above  constitutional  pro- 
vision, is  one  w.J.ch  the  Missouri  appellate  courts  have 
not  passed  on.  In  other  states  having  soniewliat  similar 
constitutional  provisions,  this  question  lias  been  before 
the  courts  and  the  decisions  are  not  in  harmony. 

In  the  California  case  of  Larew  v.  Hewman,  23 
Pac.  227,  when  a similar  question  was  presented  to  the 
Supreme  Court  of  California,  the  co.  rt  ruled  against 
allowing  the  person  filling  the  vacancy  to  receive  the 
increase  in  compensation.  The  following  quotation  is 
from  this  case: 

" * * * * * Afterwards,  and  before  he  had 
resigned,  the  general  county  government 
act  (approved  march  14,  ld83j  went  into 
effect,  by  which  the  salary  of  said  office 
was  fixed  at  i>650  per  annum.  This  act 
enacted  that  its  provisions  for  salaries 
'shall  n^t  affect  the  present  incumbents;' 
and  also  that  a vacancy  in  un  office 
should  be  filled  by  appointment  by  the 
supervisors,  'the  appointee  to  hold  office 
for  the  unexpired  term."  Section  9,  art. 

11,  of  the  state  constitution,  provides 
that  'the  compensation  of  any  county  * <*•  •- 
officer  shall  not  be  increased  after  his 
election,  or  during  hir.  term  of  office.’ 

Section  1004  of  the  Political  Code  provides 
that  'any.  person  elected  or  appointed  to 
fill  a vacancy,  after  filing  his  official 
oath  and  bond,  possesses  all  the  rights 
and  powers,  and  is  suoject  to  all  the  lia- 
bilities, duties,  and  obligations,  of  the 
officer  whose  vacancy  he  fills.'  l/e  think 
that  unaer  these  constitutional  and  stat- 
utory provisions,  plaintiff  merely  stood 
in  the  shoes  of  Egenhoff,  and  gained  no 
additional  rights.  The  increased  salary 
did  not  commence  until  after  the  expiration 
of  the  term  for  which  Egenhoff  had  been 
elected,  and  that  result  could  not  be 
evaded  either  by  Egenhoff  resigning  and 
procuring  himself  to  be  appointed,  or  by 
his  resigning  and  allowing  some  other  per- 
son to  be  appointed.  The  judgment  is 
affirmed." 
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The  case  of  Storke  v.  Goux,  62  Pac.  68,  also  a 
California  case,  in  which  it  v/as  sought  to  have  the 
case  of  Larew  v.  Newman,  supra,  overruled,  followed  and 
cited  with  approval  the  Larew  case.  The  case  is  also 
cited  with  approval  in  the  case  of  Lilson  v.  Shaw,  18Q 
N.  Vi • 743,  decided  by  the  Supreme  Court  of  Iowa  in  1922, 
and  in  the  case  of  State  ex  rel.  Hovey  v.  Clausen,  251 
Pac.  772,  decided  by  the  Supreme  Court  of  ashington  in 
1922.  In  both  of  these  cases  the  person  filling  the 
vacancy  was  denied  the  increased  compensation.  The 
Ken.*jucky  case  of  Bosworth  v.  Lllison,  147  S.  W.  400,  148 
Ky.  708,  is  also  a case  which  is  similar,  and  in  which  the 
case  of  Larew  v.  Newman,  supra,  is  cited. 

The  most  recent  case  we  find  citing  and  follow- 
ing the  Larew  case,  supra,  is  the  case  of  Clark  v.  Proh- 
mlller,  83  Pac.  (2d)  542,  decided  by  the  Supreme  Court 
of  Arizona  in  March  of  1939.  In  none  of  these  cases  was 
the  constitutional  provision  identical  with  ours. 

The  leading  case  allowing  the  person  filling  the 
vacancy  to  receive  an  increase  in  compensation  which  could 
not  have  been  received  by  the  person  whose  term  v/as  being 
filled,  is  the  case  of  State  v*  Frear,  120  N.  \U  216,  133 
Wis.  536,  16  Ann.  Cas.  1019.  This  case  recognizes  the 
rule  announced  in  the  case  of  Larew  v.  Newman,  supra,  as 
the  general  rule,  but  allowed  the  person  filling  the 
vacancy  the  increased  compensation.  The  ruling  was  large- 
ly based  on  administrative  interpretation  acquiesced  for 
over  fifty  years.  This  case  is  followed  In  the  Oklahoma 
case  of  Carter  v.  State,  186  .-''a c.  464,  74  Okla.  31.  The 
Montana  case  of  State  ex  rel.  Jackson  v.  Porter,  188  Pac. 
375,  allowed  a person  filling  a vacancy  in  the  office  of 
district  judge  Increased  compensation  which  the  person 
whose  term  was  being  filled  could  not  have  received. 

This  case  as  decided  upon  tho  ground  that  constitutional 
provisions  prohibiting  increase  or  decrease  of  compensa- 
tion during  a term  of  office, were  placed  In  constitutions 
to  prevent  improper  influence  by  the  legislative  branch 
of  the  government  upon  the  executive  and  Judicial  branches 
of  the  government*  The  authority  cited  is  1 Kent's 
Commentaries,  p.  393;  Tho  Federalist  No.  79;  1 Scott's 
Federalist  and  Other  Constitutional  Papers,  p.  431.  After 
allowing  the  person  filling  the  vacancy  to  receive  the 
auditlonal  compensation,  the  court  mentioned  all  of  the 
above  mentioned  cares  and  a few  others  without  comment  and 
the  decision  was  not  based  on  any  of  them. 
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In  the  early  Tennessee  case  of  Gaines  v.  Horri^an, 
4 Lea  Tenn.  60Q,  a similar  result  was  achieved.  The 
constitutional  provision  there  construed  used  the  word 
"time”  Instead  of  "term”,  and  the  decision  is  based  on 
the  use  of  this  word  '’time." 

The  cases  mentioned  will  serve  to  illustrate 
the  lack  of  harmony  In  the  decisions  on  similar  ques- 
tions. The  cases  allowing  the  person  filling  the  vacancy 
to  receive  the  Increased  compensation,  while  uniform  in 
the  result  achieved,  namely,  permitting  some  person  to 
have  an  increase  in  compensation,  are  not  uniform  in 
their  reasoning  or  the  authority  upon  which  the  ded  sions 
are  based.  The  cases  refusing  the  Increase  in  compensa- 
tion are  more  nearly  uniform  in  the  reasoning  and  all 
follow  the  case  of  Larow  v.  Newman,  supra.  As  pointed 
out  heretofore,  the  case  of  State  v.  Freer,  120  N.  W. 

216,  13d  V.'is.  536,  recognizes  it  to  be  the  general  rule 
that  the  person  filling  the  vacancy  is  not  entitled  to 
receive  the  increase  in  compensation,  and  Indicates  the 
general  rule  might  have  been  followed,  had  it  not  been 
for  the  administrative  interpretation  in  that  state. 

The  provision  of  the  California  constitution  con- 
strued in  the  case  of  Larew  v.  Hewman,  supra,  provided 
that  the  compensation  of  any  county  officer  shall  not  be 
increased  after  his  election,  or  during  his  term  of 
office,  and  the  statute  relating  to  vacancies  provided 
the  person  filling  the  vacancy  should  possess  all  the 
rights  and  powers,  and  be  subject  to  all  the  liabilities, 
duties  and  obligations,  of  the  officer  whose  vacancy  he 
fills.  The  Missouri  Constitution,  Sec.  d,  Art.  14, 
supra,  provides  that  the  compensation  of  no  state,  county, 
or  municipal  officer  shall  be  increased  during:  his  term 
of  office. 

In  the  case  of  State  ex  rel.  Lmmons  v.  Parmer, 

271  Mo.  306,  in  ruling  upon  the  meaning  of  Sec.  d.  Art. 

14,  of  the  Constitution,  the  Supreme  Court  used  the 
following  language:  (1.  c.  314) 

n * V-  ft  « The  UiiligtltutlQnal  provision 

forbidding  an  inoroaifl  nr  decrease 

CQifiPEaaatlon  during  A term  orrice 
has.  EQfflrsnofi  in  the  nerloa  fixed  ££  a 
ter.n  atatutn  only . and  in  no  wise  re- 
fers to  the  Individual  who  may  incident- 
ally ha  pen  to  be  the  Incumbent  for  up*1® 
than  one  term.” 
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Under  the  provisions  of  Section  11509,  supra,  a 
person  filling  a vacancy  performs  the  duties  of  the 
office  for  the  unexplred  portion  of  the  term  of  the  per- 
son succeeded,  ana  does  not  have  a separate  teri.  The 
person  originally  elected  to  the  office  could  not  have 
received  an  increase  in  compensation  during  his  term. 


, OONCnUSXOH 

The  conclusion  is  reached  that  a person  filling 
a vacancy  for  an  unexpired  portion  of  the  term  of  a county 
treasurer  is  not  entitled  to  receive  an  Increase  in  com- 
pensation which  the  person  elected  for  the  full  term  could 
not  have  received. 


Respectfully  sub  ltted. 


W.  0.  JACKS  N 

Assistant  Attorney  General 


Ar PROVED: 


VANE  C.  TiiURLO 

(Acting)  Attorney  General 


ViOJjNS 


MISSOURI  REAL  ESTATE 

COMMISSION  - Several  questions  on  the  granting  of  a 

license.  


February  3,  1942 


Mr.  John  .11.  Hobbs 
Secretary 

Missouri  heal  Estate  Commission 
Jefferson  City,  Missouri 


Dear  Eir : 


Your  request  for  an  official  opinion  from  this  de- 
partment, in  regard  to  various  matters  connected  with 
the  Missouri  Real  . state  Commission,  has  been  received. 

In  view  of  the  many  questions  involved,  it  will  be 
necessary  for  us  to  jive  our  opinion  separately  on  each 
question. 

The  Missouri  Real  -state  Commission  Act  appears 
in  the  19al  Session  Laws,  Pages  424  to  431,  inclusive. 
Although  the  Legislature  passed  tills  Act  no  appropria- 
tion was  made  for  the  carrying  out  of  it,  and  we  are 
answering  the  question  s contained  in  your  request,  and, 
at  the  same  time  are  taking  into  consideration  the  fact 
that  no  appropriation  was  made. 

Section  19,  of  Article  10,  of  the  constitution  of 
Missouri,  partially  provides  as  follows! 


”No  moneys  shall  ever  be  paid  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  except 
in  pursuance  of  an  appropriation  by 
law | * . M 


Under  the  above  constitutional  limitation  the  state 
treasurer  at  this  time  cannot  recognize  warrants  drawn 
by  the  Missouri  Real  Estate  Commission,  even  though  they 
have  received  the  fees  set  out  in  that  Act  for  the  payment 
of  licenses  granted  to  brokers  and  other  dealers.  The 
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money  received  from  the  license  fees  under  Section  6,  of 
the  Act,  must  be  collected  by  the  commission  and  paid  into 
the  treasury  to  constitute  a fund  for  the  purpose  of  carry- 
ing out  the  provisions  of  the  Act.  Section  6 also  provides: 


” * * * No  money  shall  be  paid  out  of 

this  fund  except  by  an  appropriation 
by  the  General  Assembly.  * * * M 


Since  there  has  been  no  appropriation  the  state  treasurer 
cannot  recognize  warrants  upon  this  fund. 

The  first  question  in  your  request  reads  as  follows: 


I 


’'Under  the  law  could  the  Commission 
appoint  or  employ  special  investiga- 
tors to  investigate  applicants  through- 
out the  State?" 


It  is  impossible,  at  this  time,  for  the  Missouri  Real 
Estate  Commission  to  employ  special  investigators  unless 
they  serve  without  pay,  for  the  reason  that  no  appropriation 
has  been  made  for  their  compensation.  The  Commission  could 
be  authorized  to  employ  special  investigators  under  Section 
4 of  the  Act,  - which  partially  reads  as  follows: 


* * The  commission  shall  employ  a 
secretary  and  such  other  employees  as 
it  shall  deem  necessary  to  discharge 
the  duties  imposed  by  the  provisions 
of  this  act,  and  shall  outline  their 
duties  and  fix  their  compexxsation, 
and  shall  require  such  surety  bonds 
as  deemed  necessary.  *■»<:  " 
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It  la  certain  that  tne  Legislature  did  not  expect, 
or  intend,  the  members  of  the  Commission  to  personally 
do  all  the  administrative  and  clerical  work  necessary  to 
effectuate  the  purposes  of  this  Act  and  to  fulfill  the 
numerous  duties  placed  u,  on  them  by  the  various  laws 
applicable  to  the  Commission.  They  were  expected  to  pro- 
vide for  themeelves  such  assistance  as  would  be  necessary 
to  effectuate  the  purposes  of  this  act. 

In  the  case  of  aull  v.  City  of  Lexington,  18  Mo.  401, 
the  city  of  Lexington,  in  1851,  adopted  an  ordinance  pro- 
vidin'* for  a City  board  of  health,  whose  duties  were  pre- 
scribed and  set  out  as  fellows: 


"It  shall  be  tne  duty  of  the  board  of 
health  to  exercise  a general  supervision 
over  tne  health  of  the  city,  and  from 
time  to  time  make  such  report  to  the 
mayor  and  city  council  as  they  may  deem 
necessary;  ana  said  board  are  hereby 
vested  with  all  power  necessary  to 
carry  the  provisions  of  this  ordinance 
into  effect." 


Under  that  authority  the  Board  leased  quarters  for  a 
transient  hospital  in  which  to  place  persons  infected  with 
cholera,  who  were  landing  from  steamboats.  The  plaintiff 
in  the  case  was  suing  the  city  for  the  rental  agreed  upon 
by  the  board.  The  court  held  that  the  term  "general  super- 
vision over  the  health  of  the  city"  conferred  more  than 
mere  authority,  to  examine  into  the  condition  of  the  health 
of  the  city,  that  it  was  intended  that  the  board  should  have 
active  and  sufficient  power  to  be  exercised  for  the  public 
good,  and  the  court  provided  for  the  payment  of  tne  agreed 
rental . 

In  the  case  of  Kent  v.  Village  of  Terrytown,  64  H.  Y. 
Supp.,  178,  the  court  considered  the  power  of  the  board  of 
health  to  employ  persons  to  carry  out  their  rules  and  regu- 
lations. The  plaintiff  in  that  case  had  been  employed  by 
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the  board  to  investigate  local  health  conditions  ana  was 
suing  the  municipality  for  the  reasonable  value  of  the  ser- 
vices. the  defense  was  made,  on  the  part  of  the  village, 
that : 


"The  criticism  is  made  that  it  nowhere 
appears  that  any  legal  regulation  or 
order  was  made  by  the  board  of  health, 
that  without  such  preliminary  step  it 
was  not  authorized  to  employ  any  person 
* * * the  complaint  should  have  con- 

tained an  averment  of  the  regulations  and 
orders  as  maae  by  the  board  of  health  be- 
fore any  legal  employment  could  be  shown." 


The  court  overruled  the  contention  of  the  defendant 
stating  that  in  view  of  the  duties  of  tne  board  to  execute 
the  laws  to  suppress  nuisances  ana  to  protect  the  public 
health,  narrow  construction  should  not  be  placed  upon  the 
board's  authority  to  legally  employ  assistance.  The  above 
cases  apply  to  boards  of  health,  but  the  rule  oi  law  is 
similar  to  rules  arid  regulations  that  will  be  made  by  the 
Missouri  Real  -state  Commission. 

It  is  therefore  our  conclusion  in  your  first  question 
tliat  the  Commission  may  appoint  or  employ  special  investi- 
gators to  investigate  applicants  throughout  the  State  at 
this  time,  providing  they  serve  without  pay;  but,  at  the 
next  meeting  of  the  Legislature,  the  appropriation,  if 
made,  should  set  out  that  part  of  the  appropriation  is  for 
the  employment  of  special  Investigators  and  other  activitie 
of  the  Missouri  Real  Estate  Commission. 

Your  second  question  reads  as  follows: 


II 


"Could  the  aommission  employ  its  own 
attorney  or  will  they  have  to  use  the 
Attorney  General's  Office  exclusively 
for  their  work?" 
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Section  12901  R. 


S.  .i.lssourl,  1939,  reads  as  follows: 


"The  attorney-general  shall  institute. 

In  the  name  and  on  the  behali  of  the 
state,  all  civil  suits  and  other  pro- 
ceedings at  law  or  in  equity  requisite 
or  necessary  to  protect  the  rights  and 
interests  of  the  state,  and  enforce  any 
and  all  rights,  interests  or  claims 
against  any  ana  all  persons,  firms  or 
corporations  in  whatever  court  or  juris- 
diction such  action  may  be  necessary; 
and  he  may  also  appear  and  interplead, 
answer  or  defend,  in  any  proceeding  or 
tribunal  in  which  the  state's  interests 
are  involved." 


Under  tii6  above  section  it  is  tne  duty  of  the  Attorney 
General  to  represent  the  btate,  which  includes  the  Missouri 
Real  Estate  Commission,  in  all  civil  suits  and  other  pro- 
ceedings at  law  or  in  equity. 

The  Legislature,  when  it  enacted  the  Missouri  Real 
Estate  Coinraission  / ct,  could  have  designated  in  the  Act 
that  the  Missouri  Real  .state  Commission  could  employ 
lawyers  to  represent  tne  commission,  and  could  have  ap- 
propriated the  money  to  pay  the  lawyers.  However,  under 
the  preset  \ct  the  Missouri  heal  Estate  Commission  cannot 
employ  its  own  attorney  ana  is  compelled  to  use  the  Attorney 
General's  office  exclusively  for  its  work. 

Your  third  question  reads  a3  follows: 


III 


"As  secretary  to  the  commission,  do  we 
involve  the  commission  in  any  way  in 
asking  the  better  business  bureau's 
Police  Officials  etc,  for  any  and  all 
information  they  may  have  on  applicants? 
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Would  the  Secretary  of  the  better 
business  fcurasu,  civic  organisations, 
or  the  Real  estate  Exchanges  of  the 
various  towns  be  personally  liable  for 
information  they  would  send  the  Com- 
mission about  an  applicant,  if  part 
or  all  of  said  information  not  be 
correct?" 


The  above  question  .is  covered  by  Section  7 of  the  Act, 
which  reads  as  follows: 


"A  license  shall  be  granted  only  to 
persons  who  bear,  and  to  corporations 
or  associations  whose  officers  bear, 
a good  reputation  for  honesty,  in- 
tegrity, fair  dealing,  and  who  are 
competent  to  transact  the  business  of 
a real  estate  broker  or  a real  estate 
salesman  in  such  manner  as  to  safe- 
guard the  interests  of  persons  whom 
they  repr e sent • " 


Under  the  above  section,  by  implication,  the  reputation 
and  honesty  of  the  applicant,  in  regard  to  the  business  of 
a real  estate  broker,  or  a real  estate  salesman,  must  be 
investigated  before  a license  shall  be  granted,  and  we  see 
no  reason  why  the  commission  would  be  involved  in  making 
an  inquiry  of  the  Better  Business  Bureau,  Police  Officials 
and  other  officials  as  to  the  information  they  may  have  on 
applicants. 

As  to  the  question  of  whether  or  not  the  secretary 
of  the  Better  Business  bureau  and  other  organizations  are 
personally  Hade  for  information  they  would  send  the  Oom- 
misslon  about  an  applicant,  we  think  that  would  depend  upon 
the  correctness  of  the  information,  and  is  a matter  of  fact 
to  be  passed  upon  by  a Jury  in  case  a suit  would  be  brought 
against  them. 

Your  fourth  question  reads  as  follows: 
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IV 


"If  we  find  through  the  above  source  that 
applicant  nas  been  convicted  of  crime  or 
has  had  some  complairts  filed  a ainst  him, 
but  was  not  convicted,  could  the  Commission 
reserve  the  sole  right  to  issue  or  deny  a 
license  to  saiu  applicant?" 


This  question  is  covered  by  oection  7,  as  above  set  out 
and  a license  may  be  granted  or  it  may  be  refused,  under 
Section  11,  of  the  ^ct,  but  the  holding  of  the  Commission 
is  not  the  final  determination  of  the  granting  of  the  li- 
cense to  the  applicant,  for  the  reason  that  under  Section 
11,  the  applicant  may  have  a hearing,  as  set  out  in  said 
Section,  which  reads  as  follows: 


"*  * * If  the  commission  shall  determine 

that  any  applicant  is  not  qualified  to 
receive  a license,  a license  shall  not  be 
granted  to  said  applicant,  and  if  the  com- 
mission shall  determine  that  any  licensee 
is  guilty  of  violation  of  any  of  the  pro- 
visions of  this  act,  his  or  its  license 
shall  be  suspended  or  revoked.  The  Xind- 
inga  made  by  the  commission  acting  within 
its  power  shall,  in  the  absence  of  fraud, 
be  conclusive  but  the  circuit  court  of 
the  county  in  which  said  hearing  is  had 
or  where  such  licensee  or  applicant  re- 
sides shall  have  porer  to  review  said 
proceedings  on  writ  of  certiorari,  or 
other  proper  proceedings,  provided,  that 
application  is  made  by  the  aggrieved  party 
within  thirty  days  after  the  determination 
of  the  commission;  or  said  hearing  may  be 
by  mandamus  brought  in  a court  of  competent 
jurisdiction  and  such  court  shall  make  such 
other  orders  in  respect  thereto  as  justice 
may  require,  and  the  return  of  the  commis- 
sion to  any  writ  issued  by  said  court  shall 
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be  accompanied  by  a transcript  of 
the  papers  filed  ana  proceedings  had 
before  said  commissioner  duly  certi- 
fied. All  expenses  and  costs  of  pro- 
ceeding and  hearing  under  this  section 
shall  be  assessed  anu  paid  as  costs 
are  assessed  and  paid  in  any  court  of 
record. " 


Also,  Section  11  provides  that  before  the  applicant  can  be 
denied  a license,  or  the  license  be  suspended  or  revoked 
after  issuance,  the  licensee  effected  shall  be  given  at 
least  ten  days  written  notice  specifying  th6  reason  for 
denying  the  applicant  a license  or  in  case  of  suspension 
or  revocation,  the  offense  or  offenses  of  which  the  licensee 
is  charged.  The  hearing  on  such  a notice  shall  be  at  such 
time  and  place  a3  the  Commission  may  prescribe. 

Your  fifth  question  reaus  as  follows: 


V 


"What  would  be  the  legal  procedure  if 
complaint  or  complaints  are  filed  with 
the  Commission  against  a licensee? 
Would  all  sucn  complaints  have  to  be 
sworn  to?" 


The  Act  does  not  set  out  specifically  the  procedure 
or  manner  of  making  compla  nts  against  a licensee,  but  the 
procedure  to  be  followed  is  the  same  procedure  set  out  in 
Section  11  of  the  act.  It  is  not  necessary  that  the  com- 
plaints be  sworn  to,  but  the  Commission  may  make  rules  and 
regulations  requiring  that  such  complaint  be  sworn  to  by 
the  person  making  the  complaint. 

As  to  the  making  of  rules  and  regulations  by  a board 
or  Commission,  53  C.  J.  1175,  sets  out  the  rule  as  follows: 
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"The  power  to  regulate.  It  has  been 
said,  carries  full  power  over  the 
thing  subject  to  regulation;  and 
that,  in  the  absence  of  restrictive 
words,  the  power  must  be  regarded 
as  plenary  over  the  entire  subject. 

The  power  to  regulate  cay  include 
the  power  to  confine  a business  with 
ref ere  ice  to  place  or  time;  to  con- 
trol; to  grant  the  use  of  a (thing) 
on  stated  conditions;  to  increase  and 
reduce;  to  license;  to  refuse  a li- 
cense, to  require  bond  from  an  appli- 
cant therefor,  and  to  require  the  tak- 
ing out  of  a license;  to  prescribe 
reasonable  roles,  regulations  and  con- 
ditions upon  wuich  a business  may  be 
conducted  or  permitted,  to  enforce  them, 
and  to  prescribe  punisnment  for  viola- 
tion thereof;  to  restrain;  or  to  tax 
or  to  exempt  from  taxation." 


In  the  case  of  State  ex  rel  Wagner  et  al  v.  Fields, 
Mayor,  et  al.,  203  S.  \\.  853,  par.  5,  the  court,  in  de- 
fining "regulate"  stated  as  follows: 


"To  'regulate'  means  'to  adjust,  order, 
or  govern  by  rule,  method,  or  established 
mode;  direct  or  manage  according  to  cer- 
tain standards  or  laws;  subject  to  rules, 
restrictions  or  governing  principles.* 

New  Standard  dictionary.  Hence  the  city 
in  gi-anting  a license  would,  even  on  the 
theory  now  conceded  for  argument's  sake, 
have  the  r ight  to  consider  the  regula- 
tions and  restrictions  to  be  placed  about 
the  license  end  the  business  to  be  operated, 
including  the  qualifications  of  those  opera- 
ting it  and  the  place  where  It  was  to  be 
carried  on.  * * * * " 
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Your  sixth  question  roads  as  follows: 


VI 


"When  applicant  in  making  application 
for  license  states  tnat  he  has  been 
convicted  of  crime  which  happened  In 
the  past  and  the  Judge  and  Prosecutor 
and  other  interested  parties  recommend 
his  receiving  a license  could  the  Com- 
misslon  still  refuse  applicant  a license? 


This  question  is  answered  by  our  opinion  rendered  on 
your  fourth  question. 


Your  seventh  question  reads  as  follows: 


VII 


"Where  applicants  check  Is  returned  un- 
paid, and  license  has  been  issued,  what 
procedure  should  Commission  take  for 
revocation  of  license?" 


This  question  is  covered  by  Section  10,  of  the  Missouri 
Real  -state  Commission  /. c t , whlcn  partially  reads  as  follows: 


"The  commission  may  upon  its  own  motion, 
and  shall  upon  written  complaint  filed 
by  any  person,  investigate  the  business 
transactions  of  any  real  estate  broker 
or  real  estate  salesman  and  shall  have 
the  power  to  suspend  or  revoke  any  li- 
cense obtained  by  false  or  fraudulent 
representation  or  if  the  licensee  is 
performing  or  attempting  to  perform  any 
of  the  following  acts  or  is  deemed  to 
be  guilty  of : * # " 
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Under  the  above  partial  statsnent,  It  is  specifically  stated 
that  a license  obtained  by  fraud  or  fraudulent  reputation 
can  be  revoked,  which  revocation  shall  follow  the  procedure 
as  set  out  in  Section  11  of  the  Missouri  ^eal  estate  Oom- 
mis8ion  Act, 

Since  the  checi.  mentioned  in  yrur  letter  has  been 
returned  unpaid  the  license  has  been  obtained  by  fraud  and 
can  be  revoked  by  the  i isaouri  Real  estate  Commission,  and 
if  the  licensee  continues  to  use  said  license  he  may  be 
prosecuted  under  Section  17  of  the  Missouri  Real  Estate 
Commission  Act, 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  ttorney  General 


A i' ROVED* 


VANE  C.  T1IURL0 

(Acting)  Attorney  General 


WJE*  W 


TAXATION: 

TRUSTEES  SALE  ' 
DISTRIBUTION  OF 
PROCEEDS  OF  SALE: 


Trustee  appointed  under  the  provision  J- 
Sec.  11231  R.  S.  Mo.,  1939,  may  sell  such 
lands  with  approval  of  county  court.  Pur- 
chase price,  after  payment  of  costs  there- 
from Is  apportioned  by  the  county  court  as 
per  the  collector's  deed  and  turned  over 
to  collector  for  distribution. 


February  17,  1942 


hr.  June  Kollo*  ay 
Chief  Clerk 
Jtajt.e  Auditor's  Office 
Jefferson  City,  Missouri 

Dear  hr.  Holloway: 


This  1 s in  reply  to  yours  of  recent  date 
v/herein  you  call  to  our  attention  opinions  dated 
January  7,  1S42,  .to  Charles  E.  butler,  Prosecut- 
ing attorney  0f  Ripley  County,  Missouri,  and 
January  14,  1942,  to  Frank  V. . Jen  y,  Prosecuting 
attorney  of  Franklin  County,  Missouri,  wherein 
we  held  that  the  proceeds  of  the  sale  of  delin- 
quent lands  by  r Trustee,  "fter  payment  of  costs, 
s ould  be  turned  over  to  the  County  free  surer 
for  distribution. 


You  request  that  we  give  this  question  fur- 
ther consideration  because  of  the  fact  that  un- 
der the  accounting  e i bookkeeoln  system  your 
department  has  recommended  to  county  officers  a 
satisfactory  control  and  supervision  of  the  tax 
items  for  hich  such  delinquent  lands  are  sold 
can  better  and  more  efficiently  be  maintained  by 
providing  that  the  eur-lup  be  turned  to  the  coun- 
ty collector  for  distribution. 


The  opinion  to  Mr.  Butler  was  the  only  one 
of  the  above  opinions  bearing  on  this  particular 
question.  It  held  that  these  funds  should  be 
turned  over  to  the  treasurer  for  distribution 
because  the  statute  section  11131  is  silent  as 
to  who  should  make  distribution  and  in  the  ab- 
sence of  such  a revision  the  caunty  treasury  is 
the  only  logical  pl^ce  the  funds  could  be  placed. 
Giving  thi3  raatter  further  consideration  we  find 
as  follows: 


section  11124  Revised  statutes  of  Missouri, 
1?39,  entitled  "Shall  record  delinquent  tax  pro- 
perty" provides  in  oart: 
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"*  * #And  where  t ;e  *-ords  'back  tax  book' 
are  now  used  In  l-vs  oertalning  to  the  col- 
lection of  taxes  on  delinquent  lands, 
real  estate  and/or  lots,  the  record  of  the 
list  of  delinquent  land9  and  lots  in  the 
collector'^  office  under  the  ^revisions 
of  thl  ~ law  shall  be  held  to  be  (where  an- 
•olicble  and  except  as  to  city  or  town 
'back  tax  book*)  fcuch  'beck  tax  book',  ~ . 
tiiG  reooruiru  of  seme  by  trie  collector 
nd  certification  by  the  county  clerk  re 
herein  provided,  shall  be  construed  as  p 
kin  if  such  'back  tax  bo  ^f  delin- 
quent  r« al  estate,  lands  end  lots,  said 

JLALLl  kl  vj.tj,  J .feTJ-:<L£» 

pnrlt.v  mu  latere  at  shorn  on  such  record 
of  t v-  11  gt  of  uellffouent  lane.  - end  lots, " 
(under scorin  re, 3 

section  11150  thereof,  Is  In  oart  as  follows! 

"..henever  ' ny  lands  have  been  or  snail 
heraar^er  be  sffer  bln- 

ouer.t  taxes,  interest,  n*lty  and  costs 

by  the  collector  of  t.-ie  ore  -r  county  for 
any  two  eucce:  ive  years  p".d  no  arson 
shall  have  bid  tnerefir  a sura  eoual  to 
the  delinquent  taxes  thereon,  interest, 
penalty  nnd  costp  orcvlded  by  law,  then 
such  county  collector  shall  at  the  next 
regular  tax  s^le  of  lands  for  delinquent 
t~xee,  sell  er -ie  to  the  highest  bidder, 
end  there  shall  be  no  'rriod  of  redemp- 
tion from  such  sales.  No  certificate  of 
purchase  shell  Issue  as  to  such  sales 
but  the  oui'chaser  at  sue:  a?  lee  ahall  be 
entitled  to  the  Immediate  issuance  and 
delivery  of  r collector’s  deed,*  * 

section  11151  ti  ereof,  is  as  folio-  : 

“It  shall  be  lawful  for  the  County  Court 

, - Comptroller , hayor 

ana  Iresiaent  of  the  hoard  of  Assessors 

of  tr.e  City  of  bt.  Louis,  ti  ■’••Blgnata 
and  appoint  5 suitable  person  or  persons 
with  discretionary  authority  to  bid  at 
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all  sales  to  vhi ch  .Section  11130  Is  applic- 
able, and  to  rurchrse  at  such  cries  all 
lands  or  lots  necessary  to  protect  all 
taxes  due  and  owing  and  prevent  their  loss 
to  the  taxing;  authorities  involved  from 
inadequate  bids,  buch  person  or  persons 
so  deeignrted  are  hereby  ueclarec  as  to 
such  ^urohr se s and  a a title  holders  ur- 
suent  to  collector’ r ceeds  lsn;e.  on  sue': 
nurchasaB,  to,  be  tru^  ,ees  for  the  benefit 
of  all  funds  entitles  to  ptrticl  ate  in 
t.xe  t-rxec  i;.ct  all  .°vc>  lane e or  lots 
so  sola.  ouch  ersen  or  er*  one  sc  des- 
ignated shall  not  be  required  to  pay  the 
amount  bid  on  any  sue}  purchase  but  the 
collect' r1  a dec  suing  on  such  ’-'jreha.se 
sh:  11  recite  the  delinquent  taxes  for 
which  8i  lc.  lands  or  lota  were  sold,  the 
amount  due  each  res  ectlve  t»xln  author- 
ity involved,  and  that  the  p;r.  ntee  in 
such  cecci  or  deeds  held?  ILL.  e p_s  trus- 
lej.  lor  Ihe  us,  n nd  benefit  of  t •?  fund 
or  funds  entitle:  to  t .e  ^.r/nrnt  of  the 
taxes  for  - ' lch  srjd  lend?  jr  lots  --ere 
sold,  The  coats  of  all  collectors ’ d^ede, 
the  re  cord  In  of  sa  le  and  the  edvertite- 
ment  of  uc  i lends  or  lots,  e-.-  1'i  Joe  >' it. 
out  of  t.  ■ county  tre  : in  t.  ree-ec- 
tiv~  count  if : r;-.  cl  such  fund  s may  be 
deal. ~na tr »,  tb  refer  bv  t'~.  ' ut-.'  rltles  of 

the  C1U  | -t.  - ul  . ....  i. 

so  purchased  shall  be  cold  and  *.eec 
dered  executed  end  delivered  by  such  trus- 
tees upon  order  of  the  County  Court  of 
the ^s.ective  counties  and  the  Comptrol- 
ler, ..eyor  and  * resident  of  the  Loard  of 
f t Citj  "f  Jt.  Louie,  and 
the  roceeds  of  such  Fcles  snr  11  le 

plied,  first,  t.--.  u -<■  ment  o Jj costs 

Incurred  r.ud  n v need,  end  the  or  lance 
ch.-l ' be  eletrlbuted  - ro  rr  tn  to  the  funue 
£.nUt.\ed  tc  receive  t^e  tr.^er  the  lands 
or  lots  so  dl sroeed  of.  Upon  appointment 
of  any  such  oersen  or  "ersons  to  ect  as 
trustee  :s  '-erein  designated  a certified 
copy  of  the  order  making  such  appointment 
shall  be  delivered  to  the  Collector,  end 
if  such  authority  be  revoked  e certified 
copy  of  the  revoking  orfer  shall  also  be 
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delivered  to  the  Collector.  Compensa- 
tion to  trustees  as  herein  designated 
shall  be  payable  solely  from  proceeds 
derived  from  the  sale  of  lands  pur- 
chased by  them  as  such  trustees  and 
shall  be  flxedby  the  authorities  here- 
inbefore designated,  but  not  In  excess 
of  ten  percent  (10;*;  of  the  or  Ice  for 
which  any  such  l=ncs  and  lots  ar*  sold 

b;.  ueteeet  - r ■.  h . . . • ;rf 

that  if  at  any  such  sale  an,y  person  bid 
a sufficient  r.ount  to  ay  in  full  all 
delinquent  taxes,  penalties,  Interest 
r.ndcosts,  then  the  trustees  herein  des- 
ignated shall  be  without  authority  t 
further  bid  on  any  sue.,  land*  lots." 
(underscoring  oure). 

Lnder  t e rorlslon  ol  -ectlon  11124,  gunra,  the 
collector  la  charged  with  delinquent  taxes,  >enalty  end 
interest  due  on  reel  estate. 

Under  the  pro vision  of  section  11130,  eupra,  the 
sale  is  final,  and  It  aust  be  consummated,  by  the  lmraedi- 
■ te  Issuance  and  delivery  -f  a collector's  deed. 

Section  l)1  1,  su  ra,  -r 

it  by  the  county  court  of  a trustee"*  *with  discre- 
tionary authority  to  old  at  all  sales  to  which  Jectlcn 
11131  is  applicable,  end  to  ur chase  at  such  sales  a 1 
lands  or  lots  necessary  .to  protect  • 11  t ;■  o g due  r nd  ov- 
lL_  -Ef-vent  thejr  log.:,,  j c?.  th£  tr.xin,  ■ ythorltle.r- 
valve-,  from  lnauenurU,  bias.*  * *• 

The  office  of  trustees  under  said  statute  is 
"*  * *to  be  trustee  for  the  benefit  of  1 11  fund'd  enti- 
tled to  :>&rtici  >a,te  in  the  t yee  i rains t • 11  such  lands  or 
lots  so  c;  , " trustee  i s grantee,  in 

deed,  "*  * "holds  title,  as  trustee  for  the  use  and  bene- 
fit of  tie  rund  or  funds  entitled  to  the  payment  of  the 
taxes  for  which  said  lrnas  or  lots  were  sold.*  * *■ 

With  reference  to  the  costs  tv  I action  pro- 
vides: 


"*  * ♦The  costs  of  1 11  collectors1 
deeds,  the  recording  of  sa.rae  and  the 
advertisement  of  such  lands  or  lots, 
shall  be  maid  out  of  the  county  trea- 
sury in  the  respective  counties  and 
such  funds  as  may  be  designated  there- 
for by  the  authorities  of  the  City  of 
3t.  Louie, * * *" 
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Cuch  lands  or  lots  shall  be  sold  by  the 
trustee  only  when  ordered  by  the  county  court,  and 
the  proceeds  of  such  sile  or  sales: 


H*  * * JdlLll  M 1.&AX2&,  JXZzl,  lo  tfi£ 
•payment  pf  £he  costs  incurred  end  odvs.n- 

cec  . r i/c  tho  Lx  1-  non  shr.ll  be  distri- 
butee -’ro  r r tc'  to  the  funds  entitled 
to  ro cel  v t:.e  tr : ■-  t on  the  Ir  . r or 
lots  so  dli.  osee.  of.  ’ w ' ( underscor- 

ing ours). 


The  county  court  further  fixes  the  conipense- 
tlon  of  the  trustee,  v/ho  must  be  maid  frora  such 
.roceeds,  before  they  a lstribul  . 


The  Legislature  provided  ? complete  scheme  of 
rocedure  for  the  collection  of  delinquent  taxes 
levied  against  reel  estate,  investing  the  collector 
with  the  duty  of  the  collection  thereof*  Under 
such  scheme  loss,  1 ny  instances,  was  sustained 
by  said  funds  end  for  that  reason  the  Legislature 
supolenented  such  scheme  with  that  orevided  In  sal< 
lection  11131*  aid  statute  1e  silent  as  to  ^hom 
the  county  court  shall  order  the  proceeds  delivered 
for  ore  rata  distribution  after  such  costs  are  paid. 


The  sections  of  the  He vised  ctatutee  relat- 
ing to  the  collection  of  delinquent  taxes  or  real 
estate  designates  the  collector,  and  th  collector 
alone,  as  the  official  who  must  collect  and  make 
settlement  for  ell  taxes* 


Section  11089  R*  c.  Ho*,  1939,  is  in  cart  as 
follows: 

Mj-t  tne  term  of  tne  countv  court  to 
- e nelc.  on  tne  first  -.cr.day  in  --arch. 

£2£  c.g.U^cLs.?:  L&uU  Li.Lurn  t hr  c.-jU.Q- 
ouent  lists  pr.a  ck  tax  books,  end  in 
city  of  . Loui  the  uncollected 
tax  bills  and  beck  tax  books,  under 
oath  or  affirmation,  to  such  court, and 
settle  hi?  accounts  of  all  moneys  re- 
ceived by  him  on  account  of  taxes  and 
other  sources  of  revenue,  and  the 
amount  of  such  delinouent  lists,  or  9o 
much  thereof  as  the  court  shall  find 


-o— 
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properly  returned  delinquent,  shell  be 
allowed  end  credited  tc  him  on  his  set- 
tlement. %f  ' #" ( underscoring  jure). 

Lection  1109b  thereof  la  In  part  as  follows: 

"Tne  county  court  shall  cause  such  set- 
tle-ent  to  be  entered  ~>f  record,  so  es 
to  she’-  the  amount  c'ue  the  st- te  and 
county,  res  actively.1'  '*  ,H' 

section  1109h  is  as  follows* 

"t-very  county  collector  and  officio 
county  col’ °ctor,  except  in  the  city 
of  Jt.  Louis,  e -ll,  on  or  before  the 
fifth  dry  of  each  month,  file  * ith  the 
county  clerk  r detailed  statement, 
verified  by  rfflarvit,  of  rll  state, 
c t , lool,  road  * nd  municipal 
t s,  nd  of  all  licenses  by  hin  col- 
lected durln  the  oreceair.^  month,  ^nc. 
shall,  on  or  before  the  fifteenth  dp  y 
of  the  monl  • ay  t.  • same,  less  his 
convulse  Ions,  into  the  ctQte  °nd  coun- 
ty tre  suriee,  r s eotlvely,  it 

1 t ie  uty  of  the  count  cl<  rk, 
sriu  he  is  hereby  required,  tc  forward 
in  teal?  tely  ? certified  cooy  of  such 
detailed  statement  to  t ii- 

tor,  'h1  shall  keep  an  account  of  the 
State  t.  : : 1th  t e collect- r. " 

Lection  1110c  is  re  fol  ovs! 

"“very  collector  of  the  revenue  hrylng 
a;  *.  tie  ent,  ccr  r din  j to  1 of 

cour.ty  r venue  by  him  collected  or 
received,  shall  pay  th  amount  found 

due  into  t he  county  tressury,  md  the 
treasurer  shall  give  ilm  dulicrte 

ts  thez  , 11 

:e  filed  In  the  office  cf  the  clerk 
of  the  county  court,  vho  shall  grant 
him  full  uulelui  under  tne  seal  of  the 
court. " 

The  collector  Is  the  only  bonded  official  re- 
soonslble  fer  delinquent  taxes  In  process  of  col- 
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lection  only  he  can  be  rented  quietus.  this 
can  be  granted  only  fter  each  collector  has  paid 
into  the  county  treasury  the  amount  found  to  be  due. 

In  par  in;-  section  11111,  euore , the  Legis- 
lature clearly  intended  to  provide  a seneme  N * **  * 
to  rotect  - 1 1 taxes  due  and  oving  and  nr  vent  their 
lose  to  the  toxin . authorities  involve  from  inade- 
quate bids.*  * **  It  certainly  h d no  intention  to 
re  eel  by  l'lllcatlon  the  liability  ^nd  duties  of  a 
county  collector,  r rovlded  in  the  -^bove  sections 
without  designatin’,  another  off ici  1 and  fixing  his 
liability  and  duties  vl th  res' ect  to  such  delinquent 
taxer,  under  sue  -'races  r f collection. 


Cl  . > CL  Uh  IOL 


I . . e foi  , the  et«  tute  bell 
vhor.i  the  county  court  shall  order  such  proc  de- 
livered for  pro  rr.t*  die  tion,  i.  cost* 

: paid,  it  ir  i o inion  of  this  de  nrtment  that 
Lslsture  intended  that  s ; '•  , 

by  court  order,  turnec  over  to  the  collector  and  bj 
him  distributed. 

-hespectf  l.:y  submitted, 


•TYR5.  ...  EU  ITOK 

-~s  istnnt  Attorney-General 


rfRCV-, 


Roy  T-icKi. t trich 
Attorney-denersl 


• r 
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MISSOURI  REAL  ESTATE 
COMMISSION : 


Four  questions  on  application,  sus- 
pension  and  revocation. 


February  25, 


Missouri  Real  estate  Commission 
Jefferson  City,  Missouri 


1942 


Attention  - Mr.  J.  W.  Hobbs,  Secretary. 


Lear  ->ir: 


Your  requebt  of  February  16,  1942,  requesting  an 
opinion  based  on  four  questions  involving  the  granting, 
suspension  and  revocation  of  a license  from  your  Com- 
mission, has  been  received. 

Your  first  question  reads  as  follows: 


I 


nThe  Missouri  Real  Estate  Commission 
Act  passed  by  the  Last  General  Assem- 
bly states  that  the  Commission  must 
notify  a licensee  ten  days  before  a 
hearing  on  the  revocation  of  his  li- 
cense. Would  you  kindly  write  a 
legal  notification  which  we  can  fol- 
low for  such  notices?” 


Section  11,  Laws  of  Missouri,  1941,  Page  429,  reads 
as  f ollOT/s : 


"Application  may  be  denied  only  after 
hearing.  - The  commission  may  deny 
an  application  for  a license,  or  sus- 
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pena  or  revoke  a license  issued, 
only  after  a hearing,  of  which 
the  applicant  or  licensee  affected 
shall  be  given  at  least  ten  days’ 
written  notice  specifying  the  reason 
for  denying  the  applicant  a license, 
or,  in  case  of  suspension  or  revoca- 
tion, the  offense  or  offenses  of 
which  the  licensee  is  charged.  * * " 


Under  the  above  partial  section  the  Commission  may 
deny  an  application  for  a license,  or  suspend  or  revoke 
a licence,  only  after  having  given  at  least  ten  days’ 
written  notice,  which  should  specify  the  reason  for 
the  denial,  suspension  or  revocation.  Of  course,  if  a 
license  is  granted  no  notice  is  required.  This  notice 
should  be  served  as  provided  by  law  for  other  services, 
or  by  mailing  a cocy  by  registered  mail  to  the  last 
known  residence  or  busiress  address  of  such  applicant, 
or  licensee.  The  Commission  in  the  notice  may  set  the 
time  and  place  for  the  hearing.  If  the  notice  is  to  be 
served  on  a licensee  or  applicant  who  is  a salesman,  the 
CojTHnission  shall  also  notify  the  broker  with  whom  he  is 
associated,  or  in  whose  office  he  is  about  to  enter,  by 
mailing  a notice  to  the  broker's  last  known  business  addres 

It  is  very  important  that  this  notice  contain  the  rea- 
son why  the  application  may  be  denied,  or  a license  already 
issued  may  be  suspenaed  or  revoked.  The  main  reasons  for 
suspension  or  revocation  are  set  out  in  Section  10,  Laws 
of  Missouri,  1941,  Page  428.  The  other  reasons  are  set  out 
in  faction  7,  Laws  of  Missouri,  1941,  Page  427. 

V.e  are  enclosing  a form  of  legal  notification  wldch 
may  be  served  upon  the  applicant,  licensee  or  broker.  This 
legal  notice  is  drawn  to  be  used  In  case  the  Commission 
believes  that  the  application  for  a license  should  be  re- 
fused. In  case  the  notice  required  is  for  the  suspension 
or  revocation  of  license  this  notice  should  be  changed  to 
read:  "Suspension",  or,  "Revocation";  and  should  spe- 
cifically set  out  the  causes  for  the  suspension  or  revoca- 
tion, as  set  out  in  Section  10  of  the  Missouri  Real  Estate 
Commission  Act. 
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Your  second  question  reads  as  follows: 


II 


[ 

"We  have  a few  complaints  sent  to  the 
Corwniasion  against  licensees.  Could 
we  request  your  office  for  a legal  , 
form  notifying  the  real  estate  broker 
against  whom  the  complaint  had  been 
filed  and  also  a form  of  subpoena 
for  witnesses  involved?" 


This  question  is  answered  by  our  opinion  on  your 
first  question,  -he  enclosed  notification  should  be  changed 
to  read:  "Broker";  and  should  specif ically  set  out  the  same 
causes  for  suspension  or  revocation,  or,  as  mentioned  in 
Section  10  of  the  Missouri  heal  Estate  Commission  Act. 

* • ' t 

we  are  enclosing  a form  of  aubpo  na  to  b e used  for  the 
witnesses. 

Section  11,  of  the  Act,  specifically  states: 


" «-  The  commission  shall  have 

the  power  to  comnel  the  production 
of  recorcs  and  papers  bearing  upon 
the  complaint.  The  commission  shall 
have  the  nower  to  subpoena  and  bring 
before  it  any  person  in  this  state 
or  take  testimony  of  any  such  person 
by  deposition  with  t he  same  fees  and 
mileage  and  in  the  sane  manner  as 
prescribed  by  law  in  judicial  pro- 
cedure, tefore  courts  of  this  state 
in  civil  cases.  * * ■>'  The  com- 

mission shall  have  the  power  to 
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issue  subpoenas  under  the  seal  of 
the  commission  ana  direct  the  ser- 
vice of  the  same.  * * * " 


This  subpoena  can  be  issued  and  served  by  the 
sheriff  of  the  county,  the  same  as  any  other  subpoena. 

Your  third  question  reads  as  follows: 


111 


"What  procedure  do  we  follow  n the 
event  an  applicant  applies  for  a 
license  and  u^on  inquiry  or  tnrough 
information  on  nis  application  we 
are  informed  that  he  has  been  in- 
dicted, sentence,  fined  or  paroled 
or  that  we  are  advised  by  the  Prose- 
cuting Attorney  or  Sheriff  of  his 
county  that  he  is  not  deserving  of 
a license  may  we  have  a legal  notifi- 
cation from  your  office  that  we  may 
send  denying  him  a license  and  a 
reason?" 


This  question  is  covered  by  our  opinion  given  in  your 
first  question. 

Your  fourth  question  reads  as  follows: 


IV 


"We  have  a few  applicants  whose  record 
will  make  it  impossible  to  issue  a 11- 
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cense  however,  the  county  authori- 
ties believe  that  they  rill  continue 
to  operate  as  real  estate  brokers, 

+,his  of  course  would  be  against  the 
law.  Will  it  be  necessary  that  the 
Commission  which  has  no  appropriation, 
file  charges  against  them  in  their 
county?  If  so,  would  it  be  done 
through  your  office  or  does  the  Prose- 
cuting Attorney's  Office  of  said  county 
have  the  right  to  file  suit  against  such 
I persons  and  would  they  be  compelled  to 
do  so  upon  advise  of  the  Comm is s Ion?" 


Section  1,  of  the  Missouri  Heal  Estate  Act,  Laws  of 
Missouri,  1941,  Page  425,  reads  as  follows: 


"License  must  be  procured.  - After 
January  1,  1942,  it  shall  be  unlaw- 
ful for  any  person,  copartnership, 
association  or  corporation,  foreign 
or  domestic,  to  act  as  a real  estate 
broker  or  real  estate  salesman,  or 
to  advertise  or  assume  to  act  as 
such  without  a license  first  procured 
from  the  Missouri  Real  Lstate  Com- 
mission • " 


Section  17,  of  the  same  Act,  (Laws  of  Missouri,  1941), 
Page  431,  reads  as  follows: 


"Any  person  or  corporation  violating 
any  provision  of  this  act  shall  be 
guilty  of  a misdemeanor,  and,  if  a 
person,  be  punished  by  a fine  of  not 
more  than  *,500  or  by  imprisonment  in 
the  county  jail,  not  exceeding  six 
months,  or  by  both  such  fine  and  im- 
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prisonment,  and  If  a corporation 
shall  be  punished  by  a fine  of  not 
more  than  41 ,000,  Any  officer  or 
agent  of  a corporation,  or  member 
or  agent  of  a copartnership  or 
association,  who  shall  personally 
participate  In  or  be  an  accessary 
to  any  violation  of  this  act,  shall 
be  subject  to  the  penalties  herein 
prescribed  for  individuals.  This 
law  shall  not  be  construed  to  re- 
lease any  person  from  civil  liability 
or  criminal  prosecution  under  the 
general  laws  of  this  stele.  The  com- 
mission may  cause  complaint  to  be  filed 
for  violation  of  Cection.l  of  this  act 
in  any  court  of  competent  Jurisdiction, 
and  perform  such  other  act  as  may  be 
necessary  to  enforce  the  provisions 
hereof.” 


Under  the  t?/c  above  sections,  unless  a license  is  ob- 
tained, the  bro:  er  or  salesman  who  continues  to  act  as  a 
reel  estate  broker,  or  salesman,  is  guilty  of  a misdemeanor. 
The-  procedure  to  be  followed  is  the  same  as  in  any  criminal 
action*  The  jurisdiction  of  the  case  would  be  in  the  county 
where  the  sale,  or  purchase  of  real  estate  was  contracted  by 
the  broker  or  agent,  and  if  he  did  not  have  a license  law- 
fully granted  to  him,  it  is  the  duty  of  the  prosecuting 
attorney,  upon  the  furnishing  of  sufficient  evidence,  to 
issue  a warrant,  the  same  as  in  other  criminal  proceedings. 
You  will  find  that  you  will  be  aided  in  this  matter  by 
real  estate  brokers,  or  salesmen,  who  have  procured  li- 
censes. In  this  question  you  also  refer  to  the  fact  that 
no  appropriation  has  been  made  for  the  -Vissouri  Real  Estate 
Commission,  but  no  fee  is  required  by  the  prosecuting  attor- 
ney in  the  filing  of  such  a criminal  charge. 


ArrhOVED: 


Respectfully  submitted 


V.'.  J.  BURKE 

— — Assistant  Attorney  General 

ROY  McKITTRICK 

Attorney  General  of  Missouri 

WJBxHVH 


BEFORE  THE  MISSOURI  REAL 
ESTATE  COMMISSION. 


IN  THE  MATTER  OF  THE  DENIAL 
OF  APPLICATION  FOR  LICENSE  TO 
ACT  AS  REAL  ESTATE  

(Salesman  or  Broker.) 

TO: 

(Name  of  Applicant.) 

(Residence . ) 

(business  Address. 1 

YOU  ARE  HEREBY  NOTIFIED  That  the  Missouri  Real  Estate 

Commission  will,  at  9 o'clock  A.  K.,  on  the  day  of 

, 19 , or  on  the  next  succeeding  days, 

hold  a hearing  at 

( Place  designated  by  0oitmisslon.7~ 

in  reference  to  denying  your  application  for  a license 

as  a : 

TSalesman  or  broker.) 

That  the  reason  we  are  notifying  you  of  this  hearing 
is  that  you  are  charged  with  (set  out  specifically  any 
of  the  charges  from  "a"  to  "kM,  both  inclusive,  in  Sec. 

10,  of  the  Missouri  Real  -state  Commission  Act,  or,  set 
out  the  charge  as  contained  In  Sec.  7,  of  the  same  Act.) 

which  is  a violation  of  lar.  , of  Sec.  10,  or  Sec.  7, 

Laws  of  Missouri,  1941,  of  the  Missouri  Real  Estate  Com- 


mission Act 


(Form  of  notice  continued  - Page  2.) 


YOU  ARE.  hEJiEBY  REQUESTED  to  be  present  at  tills  hearing 
and  show  cause  why  a license  to  sell  real  estaie  should  be 
Issued  to  you  in  accordance  with  the  Missouri  real  Estate 
Commission  Act  of  the  Laws  of  Missouri,  1941. 


(SEAL) 


Secretary  of  i.issouri  Leal 
Estate  Commission 


ATTEST : 


Chairman  of  the  Missouri 
Real  -state  Commission. 


SUBPOENA 


TKl.  STATE  OP  MISSOURI, 

To  GREETING: 

( 1; ame  of  ''  ltne  a s . ) 

You  are  hereby  commanded,  all  excuses  and  delays 
set  aside,  that  you  be  and  appear  before  the  Yiasouri  Real 
Estate  Commission  at 

(Any  place  designated  by ' Commission. ) 

on  the  day  of  , 1942,  at  the  hour  of  9 A.  K., 

then  and  there  to  testify,  and  the  truth  of  your  knowledge 
to  speak  of  and  concerning  a certain  matter  of  controversy 
pending  before  the  Missouri  Real  Estate  Commission  and  con- 
cerning the  application  of  

(Name  of  Applicant.) 

for  a real  estate  license  to  sell  real  estate  as  a 

, and  that  you  bring  with  you 

(Salesman  or  Broker.) 

( Books,  records,  etc.) 

and  this  you  shall  in  no  wise  omit  under  legal  penalty. 

(SEAL) 


Secretary  of  Missouri  Real 
Estate  Commission. 

ATTEST : 


Chairman  of  the  Missouri 
Real  estate  Commission. 
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- Return  to  appear  on  reverse  side  of  subpoena  - 

SHERIFF'S  RETURN 

Executed  this  writ  in  County,  Missouri, 

as  follows,  to-wit:  


Sheriff 

Deputy 

FEES:  To  services,  $ 

To  non  est,  4 

To  miles,  4 


COUNTY 

ROADS  AND  BRIDGES 
MACHINERY: 


County  Court  Is  not  authorized  to  pur- 
chase road  machinery  to  be  leased 
to  townships  or  special  road  districts 
or  other  municipal  subdivisions. 


February  26,  1942 


Mr.  W.  A.  Holloway 
Chief  Clerk 
State  Auditor's  Dept. 

Jefferson  City,  Mo. 

Dear  Mr.  Holloway: 

This  is  in  reply  to  your  letter  of  recent  date,  where 
In  you  submit  a question  which  had  been  submitted  to  you  by 
the  presiding  judge  of  the  County  Court  of  Bates  County,  Mis- 
souri. The  question  is  as  follows: 

"The  Court  is  contemplating  the  leasing  of 
a Tractor,  Rock  crusher  and  elevator  and  a 
loader  from  the  Hobson-McFarland  Co.  for  a 
sum  of  something  over  $12,000.00  and  pay- 
able $4,000.00  rental  each  year  until  paid. 

This  is  the  problem. 

"Gan  the  Court  in  a Township  organization 
county,  lease  a Tractor,  Rock  crusher,  ele- 
vator and  loader  paying  rental  of  $4,000.00 
each  year  to  crush  rock  for  bridges  and  when 
not  in  use  to  be  leased  to  the  various  Town- 
ships to  crush  rock  to  build  road?  Is  this 
a legitimate  expenditure  and  if  so  what  fund 
shall  the  same  be  paid  from.  Class  #3?" 

This  request  involves  two  questions: 

1.  The  authority  of  the  County  Court  to 
make  the  purchase  of  $12,000.00  road 
machinery  to  be  paid  for  on  what  Is 
called  a "rental  plan"  of  $4,000.00 
each  year. 

2.  The  authority  of  the  court  to  rent  such 
machinery  to  the  various  township  boards 
to  crust  rock  hnd  build  eodds  for  such 
townships , 
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As  to  the  powers  end  duties  of  the  County  Courts, 
townships*  boards  and  special  road  coa.issiouers  to  construct 
and  maintain  roads  and  bridges,  we  find  the  following  statu- 
tory provisions  applicable. 

Section  8595  R,  £,  Mo,,  1239: 

’’Whenever  any  public  money,  whether  arising 
from  taxation  or  from  bonds  heretofore  or 
hereafter  issued,  is  to  be  expended  in  the 
construction,  reconstruction  or  other  im- 
provement of  any  road,  or  bridge  or  culvert, 
the  county  court,  township  board  or  road 
district  commissioners,  as  the  case  may  be, 
shall  have  full  power  end  authority  to  c on- 
struct, reconstruct  or  otherwise  improve  any 
■ road,  and  to  construct  any  bridge  or  culvert 
in  such  county  or  other  political  subdivision 
of  the  state,  and  to  that  end  may  contract 
fur  such  work,  or  may  purchase  machinery,  em- 
ploy operators  and  purchase  needed  materials 
and  employ  necessary  help  and  do  such  work 
by  day  labor,*  -<•-  * *•” 

fills  section  gives  the  court  authority  to  purchase 
equipment  and  materials  which  it  may  need  to  perform  the  duties 
imposed  thereby.  It  will  also  be  noted  that  this  same  authority 
Is  granted  to  townships,  boards  and  commissioners  of  special 
road  districts*  ' 

Under  Section  3534  the  county  court  determines  what 
bridges  should  be  built  and  maintained  at  the  expenses  of  the 
county,.  Bridges  which  cost  over  fifty  dollars, under  this  section, 
are  toigou.il t by  the  county;  after  such  bridges  are  built, 
then  the  county  court  may  attach  the  same  to  the  road  district 
and  any r epair  on  such  bridge  over  fifty  dollars,  is  borne  by  such 
road  district. 

Section  8536  R,  3,  Mo,,  1939.  Under  Section  8538  H.  S. 

Mo, , IS  59;  under  certain  circumstance s the  county  c our t is  r equired 
to  pay  one -half  of  the  contemplated  costs  of  bridges. 

Section  8559,  8540,  8541  and  8562,  contemplate  the  ex- 
penditures by  the  county  for  the  maintenance  of  roads  and  bridges 
under  certain  circumstances . Under  Section  8325  it.  l,  Mo.,  1939, 
where  a bridge  which  is  located  In  a county,  under  township  or- 
ganisation and  costs  over  one  hundred  dollars,  the  county  court 
may  build  the  bridge  at  the  expense  of  - the  county. 
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Article  17  of  Chapter  46  ii.  £>.  Mo*,  1939,  pertains  to 
road  districts  in  counties  under  township  organisation.  In 
referring  to  the  article.  It  will  bo  seen  that  t lie  duties  of 
the  township  board  with  respect  to  maintaining,  repairing 
and  constructing  roads  and  bridges  are  similar  to  those  of 
the  county  court.  If  the  county  court  is  authorized  to  pur- 
chase this  machinery  on  a rental  plan  and  to  rent  it  to  the 
township  board  or  to  any  other  municipal  subdivision,  the 
authority  so  to  do,  must  be  obtained  from  the  statute.  The 
rule  as  to  the  powers  and  duties  of  a county  hoard  being  con- 
fined to  the  statute  is  stated  in  Volume  20  C»  J.S,  page  849 
Section  82  as  follows: 

"It  is  well  settled  that  a county  board  pos- 
sesses and  can- exercise  such  powers,  and 
such  powers  only,  as  are  expressly  conferred 
on  it  by  the  constitution  or  statutes  of  the 
state,  or  such  powers  as  arise  by  necessary 
implication  from  those  expressly  granted  or 
such  as  are  requisite  to  the  performance  of 
the  duties  which  are  imposed  on  it  by  law.  It 
must  necessarily  possess  an  authority  commen- 
surate with  its  public  trusts  and  duties.* 

For  the  purpose  of  considering  whether  or  not  the  con- 
tract for  the  purchase  of  this  machinery  is  a valid  contract, 
we  call  your  attention  to  the  case  of  Hawkins  et  aL . v.  Cox 
et  al.  66  S.i.  (2d)  539.  In  that  case,  it  was  held  that  a spec- 
ial road  district  could  not  purchase  road  machinery  costing 
^2, 500*00,  paying  y5GG  cash  and  *500  per  year  and  interest  there 
after,  where  such  road  district  only  had  on  hand  the  sum  of  pSOO 
and  where  the  revenue  for  the  year  of  the  purchase  of  such 
machinery  was  approximately  ,f600.  The  reason  for  such  ruling 
was  that  the  commissioner  of  a special  road  district  could  not 
obligate  the  revenue  of  future  years  without  being  authorised  so 
to  do,  by  the  voters  of  the  district.  The  some  rule  applies 
here  and  if  the  county  court  of  Butler  County  by  the  proposed 
contract,  obligates  the  revenue  of  future  years  by  this  pur- 
chase , then  ‘under  the  Hawkins  v.  Cox  case,  supra,  it  would b e 
void  because  it  is  in  violation  of  beet ion  12,  Article  10  of 
the  Constitution  of  Missouri,  which  prohibits  the  incurring  of 
an  indebtedness  in  excess  of  ai tlcipated  revenue  of  that  year 
without  a vote  of  the  people  of  the  district. 

This  request  indicates  that  the  contract  is  purely  a 
rental  contract  and  that  the  revenue  of  future  years  Is  not 


Mr.  W.  A.  Holloway 


-4- 


February  26,1942 


to  be  obligated  t hereby. 

On  the  question  of  whether  or  not  a debt  is  incurred 
by  such  a contract— we  find  that  the  Supreme  Court  in  the  case 
of  Ebert  v.  Jackson  County  70  B«  . . (2d)  318  passed  on  a 
rental  contract  whereby  it  held  that  a contract  .extending  over 
a period  of  four  years  to  pay  rent  in  advance  on  the  first 
day  of  each  month,  for  the  use  of  certain  properties,  created 
a debt  within  the  meaning  of  said  section  12  of  Article  10  of 
the  Constitution  and  was  voided.  If  the  contract  for  die  pur- 
chase of  this  man  machinery  is  an  unconditional  promise  to 
pay  a fixed  sum  at  some  future  specified  date,  then  under  the 
Jackson  County  case  supra,  it  creates  a debt,  the  contract  is 
void  and  the  court  would  not  be  authorized  to  enter  into 
same. 

On  the  question  of  the  authority  of  the  court  to  r ent 
this  machinery  to  the  various  townships  as  stated  in  your  re- 
quest—we  must  find  such  authority  from  the  statute.  The  rule 
on  the  authority  of  the  county  to  lease  property  is  stefc  ed  in 
Volume  20,  C.  J.  2.  page  1002  faction  170  as  follows: 

"In  accordance  with  the  general  rule,  stab  ed  in 
section  8 f l -A. lie.!  1/  Cu  C-Ti.  1 ty  boards  or  county  courts 
have  no  power  other  than  those  conferred,  such 
courts  or  boards  have  no  power  to  r ent  or  to 
lease  property  or  franchises  owned  by  the  county, 
unless  they  are  expressly  or-  Impliedly  authorized 
to  do  30, -b  -if  * V-  •£." 

In  King  v,  Maries  County  297  ho.  488,  496,  the  court 
airounPed  the  rule  as  follows: 

"It  has  been  held  uniformly  that  county  courts 
are  not  the  general  agents  of  the  counties,  or 
of  the  ft ate * Their  powers  are  limited  and  de- 
fined by  law*  They  have  only  such  authority  as 
Is  expressly  granted  them  by  statute  * This  is 
qualified  by  the  rule  that  the  express  grant 
of  power  carries  with  it  such  implied  powers  as 
are  necessary  to  carry  out  or  make  effectual  t£e 
purposes  of  the  authority  expressly  granted* ** 

From  a review  of  the  statutes  hereinbefore  referred  to 
and  any  other  statute  which  might  be  pertinent  thereto,  we  fail 
to  find  where  by  expression  or  implication,  the  county  court 
has  been  authorized  to  lease  road  machinery  to  special  road 
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districts,  township  boards  or  to  any  other  municipal  sub- 
division. We  do  not  find  any  case  in  Missouri  where  this 
question  has  been  before  the  court,  however,  we  do  find  ,a 
Kentucky  case,  which  is  somewhat  in  point  here.  It  is  Jefferson 
County  Fiscal  Court  et  al.  v.  Jefferson  County  ex  rel.  Lawrence 
L.  Graumsa , County  Attorney  et  al.  129  £.  A.  (2d)  554,  122 
A.  L.  R.  1151.  In  that  case  the  County  Court  had  entered  in- 
to a contract  with  a city  of  Louisville  for  fire  protection 
for  certain  public  buildings  outside  the  city  limits  of  Louis- 
ville. borne  of  these  buildings  belonged  to  the  court  ty  and 
others  belonged  to  other*  public  instrumentalities . At  1.  c* 

1155  Volume  122  A.  L.  H,  the  statement  of  t he  trial  court  is 
reported  as  follows: 

^Examining  the  question  whether'  the  County  pos- 
sesses power*  to  provide  such  protection  ..or  the 
properties  of  the  independent  instrumentalities, 
it  is  to  be  observed  that  the  Legislature  has 
conferred  power,  express  and  implied,  upon  those 
separate  corporate  entities  to  acquire,  hold  main- 
tain and  repair  the  properties  owned  by  them. 

The  independent  corporate  instrumentalities 
possess  the  power,  and  are  obligated,  to  employ 
reasonable  measures  to  safeguard  their  properties 
against  fire  hazards.  The  existence  of  this 
power  in  them  would  seen  to  militate  against 
finding  that  the  delegation  of  power  has  been 
duplicst  ed  by  a like  grant— by  implication—  to 
the  County. 

w *It  is  my  opinion  that  neither  by  expression 
nor  necessary  implication  has  the  Legislature 
delegated  power  to  the  County  to  contract  for 
fire  protection  s ervices  to  be  rendered  wi  th 
respect  to  the  buildings  owned  and  maintained 
by  the  independent  governmental  agencies  aa\ 
distinguished  from  those  owned  by  the  Comity 
itself.1 H 

The  court  in  that  case  held  that  the  county  court  did  not 
have  authority  to  contract  for  fire  protection  for  public  Instru- 
mentalities other  than  those  under t he  supervision  of  the  county 
court.  This  case  also  held  that  the  county  c ourt  should  have 
confined  and  limited  itself  to  the  protection  of  county  owned 
properties  and  should  have  refrained  from  incurring  additional 
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expenses  for  the  protection  of  properties  of  separate  govern- 
mental agencies. 

So,  in  the  question  here  since  the  townships  and  special 
road,  districts  are  authorized  to  purchase  machinery,  materials 
and.  supplies  for  the  purpose  of  the  construction  and  maintenance 
of  r oads  and  bridges,  then  by  following  the  reason  announced 
in  the  Kentucky  case  above,  the  county  court  should  be  confined 
ana  limited  to  expenditures  only  to  the  purchase  of  machinery, 
materials  and  supplies  for  the  con struct ion  and  maintenance  of  the 
roads  and  bridges,  which  it  Is  required  to  construct  and  main- 
tain. 


CONOLUHlOfl 

From  the  foregoing,  it  is  the  opinion  of  this  department: 
First,  that  if  by  the  proposed  contract  for  the  purchase  of 
certain  road  machinery  a debt  is  incurred,  then  the  county 
court  is  not  authorized  to  enter  into  such  a contract  without 
a vote  of  the  voters  of  the  county. 

Second,  that  the  c ounty  court  is  not  authorized  to  lease  to 
the  various  townships,  road  machinery  for  the  purpose  of  crush- 
ing rock  to  build  roads  in  such  townships, 

He  spe c t fully  subrai  t ted 

{DYKE  W.  BURT  OH 

Assistant  Attorney  General 

APPROVED: 


ROY  LIcKI  i TRICK 
Attorney  General 


Ah 


MISSOURI  REAL  ESTATE 
COMMISSION 


- Two  corporations  must  obtain 
two  licenses,  but  salesmen 
should  only  obtain  one  license . 


March  6,  1942 


Missouri  Real  nstate  commission 
Jefferson  City,  Missouri 


Attention  - i-ir . J . >» . 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"May  the  Commission  request  an  opinion 
In  regard  to  two  separate  corporations 
doing  a real  estate  business  in  Missouri 
and  the  officers  actively  engaged  in 
the  real  estate  activities  are  the  same 
In  both  corporations.  Vie  have  several 
Instances  where  the  officers  are  the 
same  but  the  corporations  are  two 
separate  operating  coipanies  and  some 
contend  that  they  should  pay  only  one 
fee  as  members  of  both  corporations." 


Section  2,  of  the  Missouri  Real  estate  commission 
Act,  Laws  of  Missouri,  19^1,  page  425,  reads  as  follows: 

"A  corporation,  copartnership  or 
association  shall  be  granted  a license 
when  individual  licenses  have  been  is- 
sued to  every  member  or  officer  of  such 
copartnership,  association  or  corpora- 
tion who  actively  participates  in  its 
brokerage  business,  and  to  every  person 
who  acts  a3  a salesman  for  such  co- 
partnership, association  or  corporation." 
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Under  the  above  Section,  a corporation,  copartner- 
ship or  association  cannot  obtain  a real  estate  license 
unless  every  member  or  officer,  and  every  person  who 
acts  as  a salesman  has  obtained  such  a license. 

Under  Section  3 of  the  same  Act,  it  is  specifically 
stated : 


w*  * * A real  estate  salesman, 

within  the  meaning  of  this  act, 
is  any  person,  who  for  a compensa- 
tion, or  valuable  consideration 
becomes  associated,  either  directly 
or  Indirectly  with  a real  estate 
broker  to  do  any  of  the  things  above 
mentioned,  as  a whole  or  partial 
vocation.  ■*  * * " 


We  find  no  provision  in  the  Act  that  the  salesman 
should  procure  a separate  license  to  do  business  for  each 
individual  corporation. 

It  is  also  noticeable  that  under  Section  9 of  the 
Act,  an  annual  fee  for  real  estate  brokers’  licenses  shall 
be  Five  (^5.00)  Dollars,  and  when  issued  to  a corporation 
there  shall  be  an  additional  annual  fee  of  Two  (^2*00) 

Dolla  s for  each  member  or  officer  who  actively  partici- 
pates in  the  real  estate  business.  Under  this  Section 
the  officers  and  members  of  each  corporation  shall  pay 
the  additional  Two  Dollars,  but  there  is  no  provision  that 
the  salesmen  should  obtain  additional  licenses.  It  does 
provide  though  that  the  annual  fee  of  a real  estate  sales- 
man’s license  shall  be  Two  Dollars  and  Fifty  Cents  (4-2.50). 
The  statutes  should  be  read  together,  and  if  it  was  the 
intention  that  each  salesman  of  a corporation  should  ob- 
tain an  additional  license  in  order  to  sell  real  estate 
for  another  corporation  it  would  have  been  mentioned  in 
Section  9,  as  an  additional  fee. 
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As  to  the  corporation  license  they  are  separate 
entitles  and,  although  they  have  the  same  officers,  they 
should  obtain  a license  for  each  corporation. 

It  has  been  repeatedly  held  that  a corporation  is 
distinct  and  separate  from  its  members  or  stockholders. 

14  C.  J.,  page  58,  section  19,  states  the  rule  as  follows: 


"Since  a corporation  is  a person  distinct 
from  its  members  or  stockholders,  it  fol- 
lows that,  even  though  the  same  individuals 
may  be  the  incorporators  of,  or  own  stock 
in,  two  separate  corporations,  and  even 
though  such  corporations  may  have  the  same 
individuals  as  officers,  there  is  no  identity 
between  the  two  corporations,  and  neither  is 
liable  for  the  acts  or  faults  of  the  other 
merely  because  of  the  identity  of  the  mem- 
bers or  stockholders  and  officers.  A hold- 
ing corporation  has  a separate  coroorate 
existence,  and  is  to  be  treated  as  a sepa- 
rate entity,  unless  the  facts  show  that 
such  separate  corporate  existence  is  a 
mere  sham,  or  has  been  used  as  an  instru- 
ment for  concealing  the  truth." 


Also,  In  the  case  of  Knott  v.  1‘isher  Vehicle  Wood- 
stock  h.  Lumber  bo.,  of  &rin.  Ark.,  190  S.  W.  378,  the 
court  said: 


"This  is  an  interplea  Ingrafted  on  an 
attachment  suit.  Ahe  defendant  in  the 
attachment  Is  the  i'isher  Vehicle  ’.Yood- 
stock  4c  Lumber  Company,  a Missouri 
corporation,  and  the  interpleader  is 
a corporation  of  Arkansas  with  practical- 
ly the  same  name,  kor  convenience  we 
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will  designate  the  defendant  as  the 
Missouri  corporation  and  the  inter- 
pleader as  the  Arkansas  corporation. 

The  Missouri  corporation  became  in- 
debted to  plaintiff,  and  he  brought 
suit  and  attached  the  property  of 
Interpleader,  some  woodworking  machin- 
ery, as  defendant's  property,  and  the 
Arkansas  corporation  has  interpleaded 
claiming  ownership.  A.  B.  risher 
purchased  this  attached  machinery 
from  an  Indiana  manufacturing  company 
and  mortgaged  it  back  to  secure  *2,500 
of  the  purchase  price.  Eisher  then 
helped  to  organize  the  Missouri  corpora- 
tion, which  took  over  the  property  sub- 
ject to  the  mortgage  which  had  been 
duly  recorded.  The  Missouri  corpora- 
tion became  involved  in  debt  and  made 
default  in  the  payment  of  this  mortgage 
debt.  The  mortgage  was  foreclosed  by 
the  holder  of  the  no  te , and  Indiana 
bank,  and  that  bank  became  the  purchaser 
and  owner  of  the  machinery.  Eisher  then 
helped  organize  the  Arkansas  corporation, 
and  the  Indiana  bank  sold  this  machinery 
to  it.  Plaintiff,  a creditor  of  the 
Missouri  corporation,  attached  tils  proper- 
ty of  the  Arkansas  Corporation  as  belong- 
ing to  the  former." 


The  court  further  said,  at  1.  c.  379: 


"There  was  no  fraudulent  conveyance  by 
the  Missouri  corporation,  plaintiff's 
debtor,  and,  unless  ti.e  property  on 
its  transfer  to  the  Arkansas  corpora- 
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tion  became  the  property  of  the 
Missouri  corporation,  plaintiff  liad 
no  right  to  attach  it.  This,  however, 
was  not  the  theory  upon  which  plaintiff 
recovered,  as  his  instruction  predi- 
cated his  right  to  recover  on  the  trans- 
fer being  fraudulent.  This  particular 
property  was  no  more  subject  to  attach- 
ment as  the  property  of  the  Missouri 
corporation  than  was  any  other  property 
owned  by  the  Arkansas  corporation.  Simi- 
larity or  even  identity  of  names  does 
not  make  the  identity  of  corporations 
formed  under  different  sovereignties. 

Even  if  there  was  identity  of  stock- 
holders, the  coroorations  would  be  dis- 
tinct (10  Cyc.  287 ; 5 Thompson  on  Corpora- 
tions, sections  5985,  6094;  Richmond  tc 
1.  Const.  Co.  v.  Richmond,  etc.,  R.  Co., 

66  Fed.  105,  15  C.  C.  A.  289,  54  L.  R.  A. 
625;  ***#*•**" 


In  the  above  case  the  stockholders  of  the  Missouri 
Corporation  were  the  same  stockholders  of  tne  Arkansas 
Corporation.  The  court  in  that  case,  under  the  facts 
as  set  out  in  the  case,  held  that  the  two  separate  corpora- 
tions were  not  formed  for  any  fraudulent  purpose.  The 
rule  is  greatly  discussed  in  the  case  of  Majestic  Company 
v.  Orpheum  Circuit,  21  Fed.  2d  720,  1.  c.  724,  where  the 
court  said : 


"In  legal  conception  a corooration  has 
an  entity  separate  and  distinct  from  its 
stockholders;  and  the  act  of  the  corpora- 
tion Is  not  that  of  the  stockholders.  Kor 
is  its  obligation  that  of  Its  stockholder. 
(Cases  cited.)  **•  ****."  (Paren- 

thesis and  explanation  therein  ours.) 
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ln  the  above  cases  cited  and  set  out  in  the  above 
partial  opinion  in  that  case,  it  appears  that  the  rule 
is  not  settled  conclusively,  but  is  a mixed  question 
of  fact  and  law;  that  in  each  case  a separate  rule  or 
opinion  could  be  formed,  all  depending  upon  the  facts 
in  the  case.  It  is  all  based  upon  the  general  rule  that 
the  legal  entity  of  a corporation  is  recognized  and  the 
courts  uphold  the  separate  and  distinct  entity  in  all 
cases,  except  in  very  few  exceptions  where  it  is  used 
as  a blind,  or  instrumentality  to  defeat  public  con- 
venience, Justify  wrong,  or  perpetrate  a fraud,  and  in 
that  case  the  courts  have  interpreted  the  corporation  as 
an  association  of  persons. 


CO^CLJSIOA. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  two  separate  corporations  having 
the  same  officers  should  obtain  two  licenses,  as  set  out 
in  Section  2 of  the  heal  Estate  Commission  Act,  but  real 
estate  salesmen  employed  by  two  separate  corporations  arc 
not  compelled  to  obtain  two  licenses. 


APPRJVED: 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

ROY  McKITTRIOK 

Attorney  General  of  Missouri 


WJBsRW 
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COMMISSION  - estate  not  required  to  have 
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Missouri  Real  Estate  Commission 
Jefferson  City,  Missouri 


Attention  - Mr.  J.  V.’.  Robbs,  Secretary 


Dear  sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  March  3,  1942,  in  regard  to  two  questions 
concerning  the  Missouri  Real  Estate  Corranission  Act. 


I 


Your  first  question  reads  as  follows: 


"The  Commission  would  like  to  ask 
for  an  opinion  from  your  oflice  on 
the  following.  We  have  received 
a letter  from  the  union  Electric 
Land  and  Development  Company  which 
owns  approximately  50,000  acres  of 
resort,  hill  lands  in  six  counties 
surrounding  the  Lake  of  the  Ozarks 
and  they  wish  to  be  advised  if  they 
would  come  under  the  law  requiring 
a license.  The  Company  pays  sala- 
ries to  their  employees  in  the  dis- 
posal of  this  land  however,  they 
make  contracts  with  real  estate 
brokers  in  all  other  counties  of 
Missouri  that  they  pay  a commission 
to  on  sales  that  are  made.  1 am 
enclosing  their  letter  which  ex- 
presses their  desire  and  request." 
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Section  3,  of  the  Missouri  Real  Estate  Commission 
Act,  Laws  of  Missouri,  1941,  oa  ;e  425,  partially  reads, 
as  follows: 


”A  real  estate  broker  is  any  person, 
copartnership  association  or  corpora- 
tion, foreign  or  domestic,  who  adver- 
tises, claims  to  be  or  holds  himself 
out  to  the  public  as  a LICENSED  real 
estaate  broker  or  dealer  and  who  for  a 
compensation  or  valuable  consideration, 
as  a whole  or  partial  vocation,  sells 
or  offers  for  sale,  buys  or  offers  to 
buy,  exchanges  or  offers  to  exchange 
the  real  estate  of  others;  or  who 
leases  or  offers  to  lease,  rents  or 
offers  for  rent  the  real  estate  of 
others;  or  who  loans  money  for  othe.rs 
or  offers  to  negotiate  a loan  secured 
or  to  be  secured  by  a deed  of  trust 
or  mortgage  on  real  property.  A real 
estate  salesman,  within  the  meaning  of 
this  act,  is  any  person,  who  for  a 
compensation,  or  valuable  considera- 
tion becomes  associated,  either  di- 
rectly or  indirectly  with  a real  es- 
tate broker  to  do  any  of  the  things 
above  mentioned,  as  a whole  or  partial 
vocation.  This  act  shall  not  apply  to 
rent  collectors  or  counter  clerks  em- 
ployed in  the  rental  department  of  the 
office  of  a real  estate  broker.  This 
act  shall  not  apply  to  any  person,  co- 
partnership, association  or  corporation 
who  as  owner  or  lessor  performs  any  of 
the  acts  aforesaid, with  reference  to 
property  owned  or  leased  by  them,  nor 
to  their  employees  in  the  regular 
course  of  the  ownership  and  management 
of  such  property;  * * * " 
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Under  the  above  Section,  and  under  the  facts  stated 
in  your  letter,  and  the  letter  of  H.  C.  Williamson,  real 
estate  and  tax  officer  of  the  Union  Llectrlc  Company 
of  Missouri,  the  real  estate  involved  belongs  to  the 
Union  Electric  Land  and  Development  Company,  and  comes 
within  the  exemption  as  set  out  in  above  Section  3. 

It  is,  therefore,  the  conclusion  of  this  depart- 
ment that  the  Union  Llectric  Land  and  Development  Company, 
in  selling  and  leasing  property  belonging  to  the  corpora- 
tion, is  not  compelled  to  obtain  a real  estate  license 
for  the  company  or  for  its  salesmen. 


II 


Your  second  question  reads  as  follows: 


"The  Commission  would  also  like  your 
opinion  on  about  the  last  part  of 
Section  7 as  to  whether  under  that 
Section  of  the  Act  that  they  could 
deny  a license  to  applicants  who 
bear  a.gooa  reputation  to  honesty, 
integrity  and  fair  dealing,  but  who 
have  no  previous  experience  in  the 
real  estate  business." 


Section  7 of  the  Missouri  heal  estate  Commission 
Act,  Laws  of  Missouri,  1941,  page  427,  reads  as  follows: 


"A  license  shall  be  granted  only  to 
persons  who  bear,  and  to  corpora- 
tions or  associations  whose  officers 
bear,  a good  reputation  for  honesty, 
integrity,  fair  dealing,  and  who  are 
competent  to  transact  the  business 
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of  a real  estate  broker  or  a real 
estate  salesman  in  such  manner  as 
to  safeguard  the  interests  of  per- 
sons whom  they  represent." 


It  is  very  noticeable,  under  this  Section,  that 
the  following  is  used: 


" * * who  are  competent  to  transact 

the  business  of  a real  estate  broker 
or  a real  estate  salesman  in  such 
manner  as  to  safeguard  the  interests 
of  persons  whom  they  represent." 


Under  the  above  partial  section  if  the  Commission, 
in  its  discretion,  believes  that  the  person  who  is  making 
application  for  a license  is  not  competent  to  represent 
persons  in  a real  estate  transaction,  it  may,  upon  proper 
notice,  ive  the  applicant  a hearing,  and,  in  its  dis- 
cretion refuse  the  application  for  the  license. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


HOY  McKITTRICK 

Attorney  General  of  Missouri 

WJBIRW 


MISSOURI  RE.  L ESTATE 

JO.,..;  issl  - 1'.1  : - Allen  may  obtain  lice: 


March  19,  1940 


Missouri  Real  nstate  Commission 
Jefferson  City,  Missouri 


Attention  - Mr.  J.  '*«  Hobbs,  Secretary 


hear  Sir: 


We  are  In  receipt  of  your  request  for  an  opinion, 
WxMch  reads  as  follows: 


"May  the  commission  request  an  opinion 
in  regard  to  the  following. 

"Can  the  Commission  ueny  a license  to 
an  applicant  that  is  an  alien,  also 
would  they  have  authority  to  deny  a 
license  to  an  applicant  that  is  an 
alien' but  had  filed  and  received  his 
first  naturalization  papers." 


Section  7,  of  the  Missouri  heal  Estate  Commission 
Act,  Laws  of  Missouri,  1941,  Page  427,  reaas  as  follows: 


"A  license  shall  be  granted  only  to 
persons  who  bear,  end  to  corporations 
or  associations  whose  officers  bear, 
a good  reputation  for  honesty,  in- 
tegrity, fair  dealing,  and  who  are 
competent  to  transact  the  business 
of  a real  estaie  broker*  or  a real 


Missouri  Real  estate 
Commission 


-2 


March  19,  1942 


estate  salesman  in  such  manner  as  to 
safeguard  the  interests  of  persons 
whom  they  represent." 


The  above  section  does  not  provide  that  the  person 
obtaining  a license  must  be  a citizen  of  the  United  States. 
Under  Section  8920  R.  S.  Missouri, 1939,  the  legislature 
saw  fit  to  compel  an  alien  to  obtain  a fish  license,  and, 
for  that  reason  we  believe  that  it  was  not  the  intention 
of  the  legislature  in  the  Missouri  Real  Estate  Commission 
Act  to  prohibit  the  issuing  of  a real  estate  salesman's 
license  to  an  alien. 

Section  41,  Title  8,  U.  S.  C.  A.  reads  as  follows: 


"All  persons  within  the  jurisdiction 
of  the  United  States  shall  have  the  same 
right  in  every  State  and  Territory  to 
make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full 
and  equal  benefit  of  all  laws  and  pro- 
ceedings for  the  security  of  persons 
and  property  as  is  enjoyed  by  white  citi- 
zens, and  shall  be  subject  to  like  punish- 
ment, pains,  penalties,  taxes,  licenses, 
and  exactions  of  ev-ry  kind,  and  to  no 
other.  R.  S.  Sec..  1977„" 


Under  Section  10,  of  Article  VIII  of  the  constitution 
of  the  State  of  Missouri,  an  alien  is  ineligible  to  hold 
public  office,  but  the  granting  of  a license  to  an  alien 
to  sell  real  estate  under  the  Missouri  Real  estate  Com- 
mission Act  is  not  a grant  of  office.-  It  is  also  held, 
under  Section  15230  R.  S.  Missouri,-  1939,  that  an  alien 
cannot  hold  real  estate  except  by  devise,  descent  or  by 
reason  of  protection  of  a debt.  After  a careful  search 
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we  find  no  statute  in  Missouri  that  would  prohibit  an 
alien  from  obtaining  a license  to  sell  real  estate. 


CONCLUSION 


Under  the  above  authorities,  it  is  the  opinion  of 
this  department,  that  the  Missouri  ueal  i-state  Commission 
may  grant  a license  as  a real  estate  salesman  to  an  alien, 
but,  cannot  deny  a license  if  the  alien,  applicant,  can 
qualify  under  Section  7,  of  the  Missouri  Real  Estate  Com- 
mission Act,  Laws  of  Missouri,  1941,  Page  427. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


WJB:RW 


MISSOURI  REAL  iaSTATfi 

CQ.,.1;_SS10h : Question  of  division  of  coinn._oSloriS 


April  15,  1942 


Missouri  Real  estate  Commission 
Jefferson  City,  Missouri 


Attention  - ^r<  J.  A.  Hobbs,  Secretary, 


Gentlemen  a 


Vie  are  in  receipt  of  your  letter  of  April  10,  in 
which  you  request  an  official  opinion  upon  the  followings 


"A  licensee  doing  business  in  a Missouri 
border  county  to  the  State  of  Kansas  has 
been  approached  by  a citizen  of  the  State 
of  Kansas,  he  Is  not  in  the  real  estate 
business  but  has  two  prospective  buyers 
for  farms  that  the  Missouri  licensee  has 
a sale  of.  Although  he  is  not  in  the 
real  estate  business  it  entails  time  and 
expense  for  him  to  bring  the  prospective 
buyers  to  the  Missouri  licensee  and  he 
wants  to  be  paid  for  his  efforts.  Can 
the  Missouri  licensee  pay  part  of  his  com- 
mission to  a citizen  of  some  other  State 
without  violating  the  Missouri  heal  Lstate 
License  Law?” 


The  statute  applicacable  to  the  above  question,  is 
Section  15,  of  the  Missouri  heal  estate  Commission  Act, 
page  430,  Laws  of  Missouri,  1941,  which  reads  as  follows! 


"No  real  estate  broker  shall  pay  any 
part  of  a fee,  commission  or  other  compen- 
sation received  by  the  broker  to  any  per- 
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son  for  any  service  rendered  by  such 
person  to  the  broker  in  buying,  selling, 
exchanging,  leasing,  renting  or  negotia- 
ting a loan  upon  any  real  estate,  unless 
such  a person  is  a licensed  real  estate 
salesman  regularly  associated  with  such 
broker,  or  a licensed  real  estate  broker, 
or  a person  regularly  engaged  in  the  real 
estate  brokerage  business  outside  of  the 
State  of  Missouri. M 


Under  the  above  section  a rei  1 estate  broker  is  pro- 
hibited from  paying  any  part  of  a fee  for  any  services 
rendered  in  the  negotiation  of  the  sale  of  property, 
unless  the  other  person  is  a licensed  real  estate  sales- 
man, regularly  associated  with  the  broker  or  the  other 
person  is  a licensed  real  estate  broker,  or  if  the  other 
person  is  regularly  engaged  in  the  real  estate  brokerage 
business  outside  the  State  of  Missouri. 

Under  the  facts  set  out  in  your  request,  you  state 
that  the  citizen  of  the  State  of  hansas  is  not  in  the 
real  estate  business. 

Also,  under  Section  17  of  the  Missouri  Real  I.state 
Commission  Act,  a person  who  divides  fees  with  another 
per  on  out  of  the  State,  who  is  not  in  the  real  estate 
business  is  guilty  of  a misdemeanor  and  the  penalty 
assessed  may  be  a fine  of  not  more  than  Five  hundred  (*500.00) 
hollars,  or  by  imprisonment  in  the  county  Jail,  not  exceed- 
ing six  months,  or  by  both  such  fine  and  imprisonment,  ad 
if  a corporation,  shall  be  punished  by  a fine  of  not  more 
than  One  Thousand  (4-1, 000. 00)  Dollars. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  a licensee  doing  business  in  Mis- 
souri cannot  pay  any  part  of  his  fees  to  a non-resident  who 
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is  not  in  the  real  estate  business,  even  though  the  non- 
resident aided  in  the  consummation  of  the  closing  of  the 
real  estate  deal. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


JBlRV' 


MISSOURI  REAL  ESJATk 
ACT: 


COMMISSION 

1.  Salesman's  license  cost  cannot 
be  transferred  to  broker's 
license . 

2.  Commission  is  bound  by  decision 

of  court. 


April  15,  1942 


Missouri  Real  Lst&te  Commission 
Jefferson  City,  Missouri 


Attention  - Mr,  J.  ».  Robbs,  Secretary. 

Gentlemen : 


We  are  in  receipt  of  your  letter  of  April  6,  1942, 
in  which  you  request  an  official  opinion  on  the  following 
questions : 


1 


”If  a person  applies  and  is  granted 
a salesman's  license  and  after  working 
in  a brokers  office  for  a few  months 
of  the  year  the  salesman  decided  to 
apply  for  an  individual  brokers  license 
said  applicant  requests  that  the  fee  of 
*■2.50  for  the  salesman's  license  which 
he  has  received  and  used  for  part  of 
the  year  be  applied  to  the  fee  of  the 
individual  brokers  license  which  fee 
is  4 5.00  annually.  The  salesman's 
license  serves  one  purpose  namely, 
licensee  is  working  for  some  one  else 
however  the  brokers  license  demands 
more  responsibility  and  allows  licensee 
to  employ  others? 


The  section  of  the  statute  applicable  to  this  question, 
is  Section  9 of  the  Missouri  Real  Estate  Commission  Act, 

Page  428,  Laws  of  Missouri,  1941,  which  reads  as  follows: 
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"The  annual  fee  for  a real  estate 
broker's  license  shall  be  v5.00. 

When  issued  to  a copartnership, 
association  or  corporation,  there 
shall  be  an  additional  annual  fee 
of  42.00  for  each  member  or  officer 
who  actively  participates  in  the  real 
estate  business.  The  annual  lee  for 
such  real  estate  salesman's  license 
shall  be  £2.50.  Lvery  license  gran- 
ted under  this  act  and  every  renewal 
thereof  shall  expire  on  the  31st  day 
of  December  in  the  year  in  which  said 
license  is  issued.  The  commission 
shall  issue  a new  license  for  each 
ensuing  year  in  the  absence  of  any 
reason  or  condition  which  might  war- 
rant the  refusal  of  the  granting  of 
a license,  upon  receipt  of  the  writ- 
ten application  of  the  applicant  and 
the  renewal  fee  herein  required.” 


Under  the  above  section  there  is  no  provision  made 
for  the  cancellation  of  the  license  and  the  repayment  of 
the  unused  portion  of  the  time  for  which  the  person  is 
licensed.  In  some  Instances,  where  state  licenses  are 
Issued  under  other  acts,  such  as  the  Liquor  Control  Act, 
a provision  is  made  for  the  repayment  of  the  unused  term 
of  the  license,  when  it  is  surrendered.  We  find  no  such 
provision  In  the  Missouri  Heal  i-state  Commission  Act. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  departmti  t that 
the  real  estate  salesman's  license  cannot  be  applied  as 
partial  payment  on  a broker's  license. 
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II 


"If  a licensee  has  been  sued  by  a com- 
plainant In  the  civil  courts  in  St. 

Louis  or  Kansas'  City  and  Judgment  was 
decided  in  favok*  of  the  licensee.  The 
complainant  then  files  a complaint  with 
the  Missouri  Leal  Estate  Commission  re- 
questing that  aln  applicant  or  o licensee 
be  denied  a license  or  same  revoked  if 
he  1 8 already  licensed  - — Cannot  the 
Commission  inform  the  complainant  that 
the  matter  had  been  tried  in  a civil 
court  and  Judgment  decided  in  favor  of 
the  applicant  or  licensee  and  therefore 
not  a matter  to  be  brought  before  the 

Missouri  heal  Estate  Commission.  

It  is  of  course  taken  for  grerted  that 
the  applicant  or  licensee  has  met  every 
requirement  of  the  law  in  requesting  or 
securing  a license  from  the  Commission." 


The  section  aoplicable  to  the  above  question,  is 
Section  11,  of  the  Missouri  heal  Estate  Commission  Act, 
Page  429,  Laws  of  Missouri,  1941,  which  partially  reads 
as  follows: 


" * * If  tjhe  commission  shall  de- 

termine that  any  applicant  is  not  quali- 
fied to  receive  a license,  a license 
shall  not  be  granted  to  said  applicant, 
and  if  the  commission  shall  determine 
that  any  licensee  is  guilty  of  violation 
of  any  of  the  provisions  of  this  act,  his 
or  its  license  shall  be  suspended  or  re- 
voked. The  findings  made  by  the  commission 
acting  within  its  power  shall,  in  the  ab- 
sence of  fraud,  be  conclusive  but  the  cir- 
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cuit  court  of  the  county  in  which  said 
hearing  is  had  or  where  such  licensee 
or  applicant  resides  shall  have  power 
to  review  said  proceedings  on  writ  of 
certiorari,  or  other  proper  proceed- 
ings, provided,  that  application  is 
made  by  the  aggrieved  party  within 
thirty  days  after  the  determination 
of  the  commission;  or  said  hearing  may 
be  by  mandamus  brought  in  a court  of 
competent  Jurisdiction  and  such  court 
shall  make  such  other  orders  in  respect 
thereto  as  justice  may  require,  and  the 
return  of  the  commission  to  any  writ 
issued  by  said  court  shall  be  accom- 
panied by  a transcript  of  the  papers 
filed  and  proceedings  had  before  said 
commissioner  duly  certified.  All  ex- 
penses and  costa  of  proceeding  and 
hearing  under  this  section  shall  be 
assessed  and  paid  as  costs  are  assessed 
and  paid  in  any  court  of  record,” 


Under  the  above  partial  section  the  determination 
of  the  Commission  tliat  any  applicant  is  not  qualified, 
may  be  certified  by  the  applicant  to  a court  of  competent 
Jurisdiction,  providing  the  application  is  made  within 
thirty  days  after  the  determination  of  the  Commission, 

If  the  court  of  competent  jurisdiction  should  grant  the 
license  on  the  review,  the  Commission  is  bound  by  the 
decision,  but,  after  the  license  has  been  granted  by 
the  court  of  competent  Jurisdiction,  the  Commission  has 
the  power  to  suspend,  or  revoke,  the  license,  under  Sec- 
tion 10,  of  the  Missouri  heal  I.state  commission  Act,  Page 
428,  Laws  of  Missouri,  1941,  if  the  salesman  or  broker 
has  violated  any  of  the  provisions  therein,  after  he  has 
been  granted  a license. 
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CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
if  a license  has  been  received  by  an  applicant,  by  reason 
of  a decision  of  a court  of  competent  Jurisdiction,  this 
decision  is  binding  upon  the  Missouri  heal  hstate  Com- 
mission, but,  if  after  the  license  has  been  granted  by 
the  court  of  competent  Jurisdiction,  and  the  licensee 
commits  any  of  the  acts  as  set  out  In  Section  10,  of  the 
Missouri  Leal  Estate  Commission  Act,  supra,  then  the 
Commission,  upon  a complaint,  and  by  complying  with  Sec- 
tion 11  of  the  Missouri  heal  hstate  Commission  Act,  may 
revoke,  suspend,  or  deny,  a license  to  the  licensee. 


Respectfully  submitted 


W . J . BURKE 

Assistant  Attorney  General 


A -PROVED! 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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Missouri  heal  Estate  Commission 
Jefferson  City,  Missouri 


Attention  - Mr.  J.  W.  hobba.  Secretary 


Gentlemen : 


Yte  are  in  receipt  of  your  letter  of  April  13,  1942, 
requesting  an  official  opinion  on  seven  questions. 


I 

Your  first  question  reads  as  follows: 


"Request  ruling  from  Attorney  General’s 
office  on  the  rights  of  the  Commission 
to  exercise  discretion  in  refusing  a 
broker's  license  to  an  applicant  whose 
record,  in  the  opinion  of  the  Commission, 
justifies  grounds  for  declining  the  ap- 
plication. (POE  EXAMPLE:  Section  14  of 
the  Act)." 


The  statute  applicable  to  the  above  question  is 
Section  11,  of  the  fc  is  sour  1 Real  Estate  Commission  Act, 
Page  429,  Laws  of  Missouri,  1941,  which  reads  as  follows: 


"The  commission  may  deny  an  application 
for  a license,  or  suspend  or  revoke  a li- 
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cense  issued,  only  after  a hearing,  of 
which  the  applicant  or  licensee  affected 
shall  be  given  at  least  ten  days’  written 
notice  specifying  the  reason  for  denying 
the  applicant  a license,  or,  in  case  of 
a suspension  or  revocation,  the  offense 
or  offenses  of  which  the  licensee  is 
charged.  Suah  notice  may  be  served  as 
provided  by  law  for  the  service  of  noti- 
ces, or  by  mailing  a copy  by  registered 
mail  to  the  last  known  residence  or 
business  address  of  such  applicant  or 
licensee.  The  hearing  on  such  charges 
shall  be  at  such  time  and  place  as  the 
commission  may  prescribe.  If  such  ap- 
plicant or  licensee  is  a salesman,  the 
commission  shall  also  notify  the  broker 
with  whom  associated,  or  in  whose  associa- 
tion he  Is  about  to  enter,  by  mailing  a 
notice  by  registered  mall  to  the  broker's 
last  known  business  address.  The  com- 
mission shall  have  the  power  to  compel 
the  production  of  records  and  papers 
bearing  upon  the  complaint.  The  commis- 
sion shall  liave  the  power  to  subpoena 
ar.d  bring  before  it  any  person  in  tills 
state  or  take  testimony  of  any  such  per- 
son by  deposition  with  t he  same  fees  and 
mileage  and  in  the  same  manner  as  pre- 
scribed by  law  In  judicial  procedure,  be- 
fore courts  of  this  state  in  civil  cases. 
Any  party  to  such  hearing  shall  have  the 
right  to  the  attendance  of  witnesses  in 
his  behalf  upon  designating  to  the  com- 
mission the  person  or  persons  sought  to 
be  subpoenaed.  The  commission  shall  have 
the  power  to  issue  subpoenas  under  the 
seal  of  the  commission  and  direct  the 
service  of  the  same.  if  the  commission 
shall  determine  that  any  applicant  is 
not  qualified  to  receive  a license,  a 
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license  shall  not  be  granted  to  said 
applicant,  and  if  the  commission  shall 
determine  that  any  licensee  is  guilty 
of  violation  of  any  of  the  provisions 
of  this  act,  his  or  its  license  shall 
be  suspended  or  revoked.  The  findings 
made  by  the  commission  acting  within 
its  power  shall,  in  the  absence  of 
fraud,  be  conclusive  but  the  circuit 
court  of  the  county  in  which  said  hear- 
ing is  had  or  where  such  licensee  or 
applicant  resides  shall  have  power  to 
review  said  proceedings  on  writ  of 
certiorari,  or  other  proper  proceed- 
ings, provided,  that  application  is 
made  by  the  aggrieved  party  within 
thirty  days  after  the  determination 
of  the  commission;  or  said  hearing  may 
be  by  mandamus  brought  in  a court  of 
competent  jurisdiction  and  such  court 
shall  mak6  such  other  orders  in  respect 
thereto  as  justice  may  require,  and  the 
return  of  the  commission  to  any  writ 
Issued  by  said  court  shall  be  accompanied 
by  a transcript  of  the  papers  filed  and 
proceedings  had  before  s aid  commissioner 
duly  certified*  All  expenses  and  costs 
of  proceeding  and  hearing  under  this  sec- 
tion shall  be  assessed  and  paid  as  costs 
are  assessed  and  paid  in  any  court  of 
record. " 


Under  the  above  section  the  Commission  may  deny  an 
application  for  a license  only  after  a hearing,  of  which  the 
applicant  shall  be  given  at  least  ten  days  written  notice, 
specifying  the  reason  for  cenying  the  application.  The 
Commission,  in  its  discretion  may  refuse  a license  to  the 
applicant,  under  Section  7,  of  the  Missouri  Heal  Estate 
Commission  Act,  Page  427,  Laws  of  Missouri,  1941,  which 
reads  as  follows : 
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"A  license  shall  Oe  granted  only  to 
persons  who  bear,  and  to  corporations 
or  associations  whose  officers  bear, 
a good  reputation  for  honesty,  integrity, 
fair  dealing,  and  who  are  competent  to 
transact  the  business  of  a real  estate 
broker  or  a real  estate  salesman  in  such 
manner  as  to  safeguard  the  interests  of 
persons  whom  they  represent." 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  the  Missouri  Real  Estate  Commission  can  exercise  its 
discretion  in  refusing  a license  to  a broker  whose  record 
justifies  grounds  for  declining  the  application  in  accord- 
ance with  Section  7,  of  the  Missouri  Real  '-state  Commission 
Act. 


II 


Your  second  question  reads  as  follows! 


"Request  a ruling  from  the  Attorney's 
office  on  the  rights  of  the  Commission 
to  exercise  discretion  in  refusing 
broker's  license  to  an  applicant  whose 
principal  source  of  Income  is  not  derived 
from  real  estate.  (FOR  E>JLiPLE:  We  have 
an  application  f rom  an  accountant  employed 
by  the  Kansas  City  Power  and  Light  Company, 
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who  states  he  uses  his  spare  time, 
including  some  Saturday  afternoons 
and  bundays,  trying  to  sell  real 
estate).  (Another  example  is  an 
attorney  who  is  actively  engaged  in 
the  practice  of  law,  and  who  has  be- 
come an  expert  on  foreclosure;  in 
fact,  he  follows  foreclosure  notices 
and  solicits  the  mortgagor  to  permit 
him  to  file  a bond  for  redemption, 
kany  real  estate  offices  and  loan 
companies  have  had  difficulty  with 
him,  as  he  files  notices  to  redeem 
properties,  posts  bonds,  collects 
his  fee,  and  at  the  end  of  the  re- 
demption period  the  mortgagee  se- 
cures possession.  The  only  service 
he  has  rendered  is  possibly  keeping 
the  mortgagor  in  possession  of  t he 
property  for  a number  of  months).'1 


As  to  the  first  part  of  this  question  in  rexerence 
to  an  accjotmtart  employed  by  the  hansas  City  Power  & Light 
Company,  we  refer  you  to  Section  3,  of  the  Missouri  heal 
Estate  Commission  Act,  Page  425,  Laws  of  Missouri,  1941, 
which  partially  reads  as  follows: 


"A  real  estate  broker  is  any  person, 
copartnership  association  or  corpora- 
tion, foreign  or  domestic,  who  adver- 
tises, claims  to  be  or  holds  himself 
out  to  the  public  as  a LICENSED  real 
estate  broker  or  dealer  and  who  for 
a compensation  or  valuable  considera- 
tion, as  a whole  or  partial  vocation, 
sells  or  offers  for  sale,  buy  or  offers 
to  buy,  exchanges  or  offers  to  exchange 
the  r al  estate  of  others;  * « * ." 
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The  second  part  of  your  question,  rhlch  refers  to 
an  attorney.  Is  covered  by  the  same  section,  wherein  It 
states : 


" * » nor  shall  this  act  be  con- 
strued to  lr elude  In  any  way  the  ser- 
vice rendered  by  an  attorney-at-law 
In  the  performance  of  his  duties  as 
such;  * * . * 


Under  the  facts  set  out  In  the  second  part  of  your 
second  question,  even  though  It  states  that  he  xa  s inter- 
fered with  the  rights  of  the  mortgagor  in  obtaining 
possession  of  the  property,  yet.  It  Is  a legal  proceeding 
and  the  attorney  Is  not  required  to  obtain  a broker's  or 
salesman's  real  estate  license. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
under  the  facts  stated  in  your  second  question  the  Missour 
heal  Estate  Commission  may  exercise  Its  discretion  in  re- 
fusing a broker's  license  to  the  accountant  employed  by 
the  Kansas  City  Power  Sc  Light  Company,  by  reason  of  Sec- 
tion 7 of  the  Missouri  Real  Estate  Commission  Act,  Page 
427,  wherein  it  states  i 


" * * and  who  are  competent  to 

transact  the  business  of  a real  estate 
broker  or  a real  estate  salesman  in 
such  manner  as  to  safeguard  the  Inter- 
ests of  persons  whom  they  represent." 

We  further  hold  that  the  Missouri  Real  Estate  Com- 
mission may  grant  a license  to  the  accountant,  even  though 
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he  only  uses  his  spare  time  trying  to  sell  real  estate. 

It  is  further  the  opinion  of  this  department  that  an 
attorney  actually  engaged  in  the  practice  of  law.  In  follow- 
ing his  profession,  which  includes  real  estate  transactions, 
is  not  required  to  obtain  a real  estate  license. 


Ill 


Your  third  question  reads  as  follows s 


"Request  a ruling  from  the  Attorney 
General's  office  on  the  question  of 
the  rights  of  the  Commission  to  exer- 
cise discretion  in  refusing  broker's 
license  to  an  applicant  who  has  been 
convicted,  served  a sentence,  and  is 
on  parole." 


The  statute  applicable  to  the  above  question  Is  Section 
14,  of  the  Missouri  Heal  Estate  Commission  Act,  Page  430, 
Laws  of  iissouri,  1941,  which  partially  reads  as  follows: 


No  license  shall  be  issued 
by  the  commission  to  any  person  known 
by  it  to  have  been  convicted  of  forgery, 
embezzlement,  obtaining  money  under 
false  pretenses,  extortion,  criminal 
conspiracy  to  defraud,  or  other  like 
offense  or  offenses,  or  association  or 
copartnership  of  which  such  person  Is 
a member,  or  to  any  association  or  co- 
partnership of  which  such  person  is  an 
officer,  or  in  which  as  a stockholder 
such  person  had  or  exercises  a control- 
ling interest  either  directly  or  Indi- 
rectly. " 
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The  above  partial  section  S6ts  out  specific  crimes  of  which 
persons  have  been  convicted,  and  specifically  states  that 
the  Commission  cannot  grant  a license  to  such  a person. 

If  the  crime  of  which  the  applicant  has  been  convicted 
is  not  set  out  in  Section  14,  supra,  then  the  Missouri  Real 
Estate  Commission,  in  its  discretion,  may  refuse  to  grant 
a license  to  the  person,  by  reason  of  Section  7-  of  the 
Missouri  Real  Estate  Commission  Act,  which  provides  that 
the  license  shall  be  granted  oily  to  persons  who  bear  good 
reputation  for  honesty,  integrity  and  fair  dealing. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department, 
in  answer  to  your  third  question,  that  the  Missouri  Real 
Estate  Commission  may  exercise  its  discretion  in  refusing 
a broker's  license  to  an  applicant  who  has  been  convicted, 
served  his  sentence  and  ia  on  parole. 


IV 


Your  fourth  question  reads  as  follows: 


"Request  a ruling  from  the  Attorney 
General* s office  on  the  rights  of 
the  Commission  to  exercise  discre- 
tion in  refusing  a license  on  the 
question  of  incompetency  due  to  lack 
of  training  or  experience  of  the  appli- 
cant. We  have  an  applicant  who  states 
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he  has  not  been  in  the  real  estate 
business  but  intends  to  engage  in 
the  business,  having  had  no  previous 
experience  or  training.  Could  we  re- 
fuse, at  least  for  a period  of  six  or 
twelve  months  to  allow  this  applicant 
to  secure  a license." 


The  statute  applicable  to  the  above  question  is  Section  7, 
Missouri  Real  Estate  Commission  Act,  Page  427,  Laws  of 
Missouri,  1941,  which  reads  as  follows: 


"A  license  shall  be  granted  only  to 
persons  who  bear,  and  to  corporations 
or  associations  whose  officers  bear, 
a good  reputation  for  honesty,  in- 
tegrity, fair  dealing,  and  who  are 
competent  to  transact  the  business  of 
a real  estate  broker  or  a real  estate 
salesman  in  such  manner  as  to  safe- 
guard the  Interests  of  persons  whom 
they  represent." 

This  section  specifically  states  that  the  license  shall 
only  be  granted  to  persons  who  are  competent  to  transact 
the  business  of  a real  estate  broker,  or  real  estate  sales- 
man in  such  a manner  as  to  safeguard  the  interests  of  per- 
sons whom  they  represent. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  Missouri  Real  Lstate  Commission,  may  refuse  a license  to 
an  applicant  on  the  question  of  incompetency  due  to  lack  of 
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training  or  experience  of  the  applicant. 

It  Is  further  the  opinion  of  this  department  that  the 
Commission  could  refuse  a real  estate  license  to  a broker, 
but  must  follow  the  procedure  as  set  out  In  Section  11,  of 
the  Missouri  Heal  Estate  Commission  Act. 


V 


Your  fifth  question  reads  as  follows: 


"Request  a ruling  from  the  Attorney- 
General’s  office  on  the  rights  of  the 
Commission  to  deny  an  application  for 
a broker's  license  to  an  applicant 
who  does  not  have  a place  of  business, 
but  who  attempts  to  carry  on  his  busi- 
ness from  a residence  which  may  be 
zoned  against  business,  or  which  In 
the  title  Itself  restricts  the  resi- 
dence for  private  dwelling  purposes." 


After  a careful  search  of  the  Missouri  Reel  Estate 
Commission  Act,  as  it  appears  at  page  424,  Laws  of  Missouri, 
1941,  we  find  no  provision  that  specifically  provides  that 
the  applicant  must  have  a place  of  business  before  being 
granted  a license,  and  for  that  reason  we  hold  that  it  is 
not  necessary  that  the  applicant  have  a place  of  business. 

We  further  hold  that  the  question  of  "zoning"  is  a matter 
for  other  authorities,  and  not  the  Missouri  Real  Estate 
Commission. 


/ 
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VI 


Your  sixth  question  reads  as  follows: 


"Request  a ruling  from  the  Attorney 
General’s  office  on  the  rights  of 
the  Commission  to  refuse  a license 
to  an  applicant  who  has  been  refused 
by  some  other  Lepartment  of  the  State. 
(FOh  EXAMPLE : Tie  have  an  application 
from  an  applicant  who  is  subject  to 
a Missouri  Securities  Commission  cease 
and  desist  order.)" 


The  statutes  applicable  to  this  question  are  sections 
7 and  14  of  the  Missouri  Real  Estate  Commission  Act,  Laws 
of  Missouri,  1941.  Under  Section  7 If  the  applicant  does 
not  bear  a good  reputation  the  application  may  be  denied 
and  it  is  in  the  discretion  of  the  Missouri  Leal  Estate 
Commission,  also,  under  section  14,  if  the  applicant  has 
been  found  guilty  of  any  of  the  crimes  therein  included, 
to  deny  the  application.  That  the  applicant  has  been  re- 
fused a license  In  other  state  departments  uoes  not,  in 
itself,  preclude  the  Commission  from  granting  the  license. 


COLCLJS10R 


It  is,  therefore,  the  opinion  of  this  department 
that  the  Missouri  Leal  estate  Commission,  in  its  discretion 
under  Sections  7 anu  14  of  the  Missouri  Real  Estate  Com- 
mission Act  may  refuse  a license  to  an  applicant,  but  not 
on  the  fact  that  he  has  been  refused  a license  in  some 
other  state  department. 
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VII 


Your  seventh  question  reads  as  follows: 

"Request  a ruling  from  the  Attorney 
Ceneral'3  office  on  how  far  the  Com- 
mission can  go  to  stop  a person  who 
advertises  in  the  newspapers  as  an 
agent  and  broker,  or  who  is  listed 
in  an  office  building  tenancy  list 
as  an  agent  or  real  estate  broker, 
and  uses  this  designation  on  letter- 
heads but  refuses  to  apply  for  a li- 
cense, Can  the  Commission  stop  such 
a party," 


The  section  applicable  to  this  question  is  section 
17,  of  the  Missouri  Heal  estate  Act,  Page  431,  Laws  of 
Missouri,  1941,  which  re? as  as  follows: 


"Any  person  or  corporation  violating 
any  provision  of  this  act  shall  be 
guilty  of  a misdemeanor,  ana,  if  a 
person,  be  punished  by  a fine  of  not 
more  than  \b00  or  by  imprisonment  in 
the  county  jail,  not  exceeding  six 
months,  or  by  both  such  fina  and 
imprisonment,  and  if  a corporation 
shall  be  punished  by  a fine  of  not 
more  than  *1,000,  Any  officer  or 
agent  of  a corporation,  or  member 
or  agent  of  a copartnership  or 
association,  who  shall  nersonally 
participate  in  or  be  an  accessary 
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to  any  violation  of  this  act,  shall 
be  subject  to  the  penalties  herein 
prescribed  for  individuals.  This 
law  shall  not  be  construed  to  release 
any  person  from  civil  liability  or 
criminal  prosecution  under  the  general 
laws  of  this  state.  The  commission  may 
cause  complaint  to  be  filed  for  viola- 
tion of  Section  1 of  this  act  in  any 
court  of  competent  jurisdiction,  and 
perform  such  other  act  as  may  be  neces- 
sary to  enforce  the  provisions  hereof." 


As  provided  in  the  above  section,  the  Commission 
may,  under  Section  1 of  the  Missouri  heal  Estate  Commission 
Act,  prosecute  a person  who  acts  as  a real  estate  salesman 
or  broker  without  a license. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
if  any  person  or  corporation  violates  any  of  the  provisions 
of  the  Missouri  heal  Estate  Commission  Act,  he,  or  it,  may 
be  prosecuted  by  the  Commission.- 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  UcKlTTRlCK 

Attorney  General  of  Missouri 
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TAXATION:  ANt)  REVENUE: 

SOLDIERS  AND  SAILORS 
DEhIN iUT  NT  TAXES: 


Penalty  and  interest  on  delinquent 
taxes  of  persons  In  !.  ilitary 
Services . 


April  23,  1942 

\ 

S' 


Lr  « V>.  . Holloway 
Chief  Clork 

State  Auditors  Department 
Jefferson  City,  .Missouri 


Dear  Sir; 

Tills  Is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  tills  department  on  the  following 
statement  of  facts: 

"I  would  like  an  opinion  on  Section 
llJ8o  n.  S.  1959*  Collectors  shall 
Collect  Penalties.  * * Provided, 
however,  tiiat  said  interest  shall  not 
be  chargeable  against  persons  who  are 
absent  from  their  homes,  and  engaged 
in  the  military  service  of  this  state 
or  of  the  United  States,  » J.> . 

"Does  the  above  apply  to  delinquent 
taxes  as  well  as  current  taxes?" 

Lection  11035  h.  S.  ho.,  1939,  provides  in  p art  as  fol- 
lows: 


"If  any  taxpayer  shall  fail  er  neglect 
to  pay  such  collector  his  taxes  at 
the  time  and  place  required  by  such 
notices,  then  it  shall  be  the  duty  of 
the  collector  after  the  first  day  of 
January  then  next  ensuing,  to  collect 
and  account  for,  as  other  taxes,  an 
additional  tax,^Vs  penalty,  the  amount 
provided  for  ir®ection  11124.  Collectors 
shall,  on  the  of  their  annual  settle- 
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ment  with  the  county  court,  file  with 
said  court  a ststement,  under  oath, 
of  the  amount  so  received,  and  from 
whom  received,  and  settle  with  the 
court  therefor:  r'roviueu,  however, 
that  said  interest  snt.II  not  be 
chargeable  against  persons  who  are 
absent  from  their  hones,  and  engaged 
in  the  military  service  of  tnis 
state  or  of  the  United  States,  or 
against  any  taxpayer  who  shall  pay 
his  taxes  to  the  collector  at  any 
time  before  the  first  day  of  January 
in  each  year:  *******" 

Section  11124  H.  S.  Mo.,  1939,  provides  in  p art  as  fol 

lows: 

"Between  the  first  of  January  and  the 
first  of  July  in  the  year  1934  and  annually 
thereafter,  a nd  immediately  upon  the 
effective  date  of  this  act,  the  county 
collector  shall  make  out  and  record,  in 
a book  to  be  provided  for  that  purpose, 
a list  of  lands  and  lots,  returned  and  re- 
maining delinquent  for  tuxes,  including 
therein  tiie  delinquent  taxes  of  all  cities 
and  incorporated  towns  having  authority 
to  levy  and  collect  tuxes  under  their 
respective  charters  or  under  any  law  of 
this  state  returned  delinquent  to  the  county 
collector,  separately  stated,  describing 
such  lands  or  lots  as  the  sane  are  de- 
scribed in  the  tux  books  and  said  delin- 
quent returns,  as  corrected  under  sections 
11110  and  11114,  and  charging  then  with 
the  amount  of  delinquent  tax  and  naming 
the  years  delinquent,  separately  ststed, 
and  in  addition  thereto  a penalty  of 
ten  per  centum  on  such  tax  delinquent  for 
the  preceding  year,  and  un  additional 
annual  ten  per  centum  on  taxes  for  each 


Ur.  Vi.  A.  Holloway 


-3- 


April  28,  1942 


year  prior  to  the  preceding  yoar,  and 
shall  certify  to  the  correctness  thereof, 
with  tlie  date  when  the  same  was  recorded, 
and  sign  the  same  by  himself,  or  deputy, 
offic;ally:  Provided,  however,  if  taxes 

are  paid  on  land  or  lots  delinquent  for 
the  preceding  year  at  any  time  prior  to 
sale  thereof  as  in  this  law  provided, 
the  per  centum  of  penalty  added  shall 
not  exceed  one  per  centum  per  month  or 
fractional  port  thereof  or  ten  per  centum 
annually,  *****■«•**•*" 

By  the  provisions  of  said  Section  11124  supra,  the  col- 
lector is  required  to  make  out  what  is  designated  as  a delin- 
quent tax  book  and  to  calculate  penalty  and  interest  on  de- 
linquent taxes  as  is  therein  prescribed. 

On  the  question  of  whether  or  not  the  proviso  clause 
in  said  section  11085  supra,  that  is  the  clause  which  provide 
that  no  interest  shall  be  charged  against  persons  who  are  in 
military  service  and  absent  from  their  hones,  refers  only 
to  current  taxes.  .e  think  the  following  miles  would  be  ap- 
plicable here.  In  . Illhite  v,  iiathbum  61  S.  W.  (2d)  708, 
711,  the  court  makes  the  following  statement: 

"*  * * A lawmust  not  give  to  something 
already  done  a different  effect  from 
that  which  it  had  when  it  transpired, 

Lquaw  Creek  Drainage  District  v,  Turney, 

235  ko.  80,  138  S.  V..  12.  ****«" 

And,  in  Drainage  District  v,  furney  235  lio,  80,  92,  the 
court  said: 


"A  retrospective  law  is  one  which  creates 
a new  obligation,  imposes  a new  duty, 
or  attaches  a new  disability  with  respect 
to  t ransactions  or  considerations  already 
past.  It  must  give  to  sometning  already 
done  a different  effect  from  that  which 
it  had  when  it  transpired," 
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To  cive  the  said  proviso  clause  of  section  11085  supra, 
a construction  that  it  applies  to  taxes  which  became  delinquent 
prior  to  the  time  the  taxpayer  enters  military  service  would 
be  in  violation  of  the  foregoing  rule.  In  other  words,  we 
tnink  the  proviso  clause  of  said  section  11086  supra,  would 
not  relieve  the  taxpayer  from  taxes  together  with  penalty  and 
interest  which  a ccruod before  he  entered  the  service. 

A 8 to  the  interest  or  penalty  on  such  taxes  after  the 
tuxpayer  enters  military  service,  we  refer  to  the  Soldiers  and 
Sailors  Civil  belief  Act  of  1940.  (This  Act  Is  set  out  in 
130  A.L.R.  794.) 

Subsections  1,  2,  3 and  4 of  section  500  of  Article  5,  l.c.800 
of  this  Act  are  as  follows: 

"(1)  The  provisions  of  this  section  shall 
apply  when  any  taxes  or  assessments,  whether 
general  or  special,  falling  due  during  the 
period  of  military  service  in  respect  of 
real  property  o wned  and  occupied  for  dwel- 
ling, agricultural,  or  business  purposes 
by  a person  in  military  service  or  his  de- 
pendents at  the  commencement  of  his  per- 
iod of  military  service  end  still  so  oc- 
cupied by  his  dependents  or  employees  are 
not  paid. 

"(2)  . hen  any  person  in  military  service, 

or  any  person  in  hie  behalf  shall  file 
wL  th  the  collector  of  taxes,  or  other  officer 
whose  duty  it  is  to  enforece  the  collection 
of  taxes  or  assessments,  an  affidavit  show- 
ing (a)  that  a tax  or  a sees ament  has  been 
assessed  upon  property  which  is  the  subject 
of  this  section,  (b)  that  such  tax  or  assess- 
ment is  unpaid,  and  (c)  that  by  reason  of 
of  such  military  service  the  ability  of  such 
person  to  pay  such  tax  or  assessment  is  ma- 
terially affected,  no  sale  of  such  p roper ty 
shall  be  made  to  enforce  the  collection  of 
such  tax  or  assessment,  or  any  proceeding  or 
action  for  such  purpose  commenced,  except 
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upon  leave  of  court  granted  upon 
tax  application  ».*&ue  therefor  by  such 
collector  or  other  officer.  The  court 
thereupon  nay  stay  such  proceedings 
or  such  sale,  us  provided  in  fchl  r Act, 
for  a eriod  extending  not  more  than 
siv.  months  after  tiio  termination  of 
the  period  of  uilitury  service  of  such 
person. 

"(3)  When  by  lav;  such  property  may 
bo  sold  or  forfeited  to  enforce  the 
collection  of  such  tax  or  a.. cessment, 
such  person  in  military  service  shall 
have  the  right  to  redeem  or  cat.uience 
tu i action  to  roue  cm  such  property,  at 
any  time  not  later  then  six  months  after 
tue  termination  of  such  service  but  In 
no  case  late*  tium  six  months  after 
tue  date  when  this  Act  ceases  to  be  in 
force;  but  this  shall  not  be  taken  to 
shorten  any  period,  now  or  hereafter 
pro video  by  the  laws  of  any  : tate  or 
Territory  for  such  redemption. 

"(4)  '..henever  any  tax  or  assessment 
shall  not  be  paid  when  due,  such  tax 
or  assessment  due  and  unpaid  shall 
bear  interest  until  paid.  at  the  rate  of 
6 per  centum  per  annum,  and  no  other 
penalty  or  interest  shall  be  incurred 
by  reason  of  such  nonpayment.  Any  lien 
for  sucu  unpaid  taxes  oi*  assessment 
snail  also  include  3uoh  Interest  thereon." 

It  vrill  be  noted  by  subsection  4 supra,  that  such  taxes 
shall  bear  interest  at  the  rate  of  six  per  centum  >er  annum. 
Ms  is  in  lieu  of  the  penalties  and  Interest  which  may  have 
been  charged  under  statutes.  It  will  also  be  noted  by  tills 
subsection  that  Congress  has  provided  that  the  delinquent 
tax  shall  bear  interest  at  six  per  centum  per  annum  and  that 
no  other  interest  or  ;>enalty  shall  be  Incurred  by  reason  of  the 
nonpayment  of  the  tax.  .,e  tnink  this  section  is  a limitation 
on  the  Legislature  as  to  the  maximum  amount  of  oenalty  or  in- 
terest which  may  be  imposed  but  it  does  not  prohibit  that  body 
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from  relieving  the  taxpayer  who  is  in  military  service  from 
any  penalty  and  interest  as  has  been  done  by  the  proviso 
clause  in  said  section  11085  R.S.  ho.  1939. 

The  rule  of  construction  of  legislation  for  relief  of 
soldiers  and  sailors  is  well  statod  in  volume  130  A.L.R.  page 
776  as  follows: 

"It  has  been  held  that  It  was  not  the 
legislative  intent  that  the  remedial 
purpose  of  the  Coldiers'  and  Sailors’ 

Civil  Relief  Act  should  be  defected 
by  a narrow  or  technical  constm  ction 
of  the  language  used.  Thus,  In  Clark 
v.  Mechanics*  American  Nat.  3ank  (1922; 

CCA  8th)  282  F.  589,  It  was  held  that 
a statute  Of  this  nature  should  be  lib- 
erally construed  in  favor  of  the  rights 
of  the  man  engaged  in  military  service, 
absorbed  by  the  exacting  duties  required 
of  him,  and  unable  to  give  attention  to 
matters  of  private  business. 

It  might  be  contended  that  interest  or  penalty  on  the 
current  and  delinquent  taxes  should  be  calculated  at  six  per 
centum  per  annum  after  the  taxpayer  enters  military  service 
as  is  provided  by  subsection  4 supra.  However,  wo  think  the 
purpose  of  the  proviso  clause  in  said  section  11085  supra, 
was  to  relieve  the  person  in  military  service  from  penalty 
or  interest  on  taxes,  both  current  and  delinquent.  We  arrive 
at  tills  conclusion  by  the  application  of  the  construction 
suggested  in  the  A.L.R.  citation  supra:  that  is,  that  such  a 
statute  should  be  liberally  construed  In  favor  of  the  rights 
of  the  man  engaged  in  military  service. 

In  your  request  you  also  ask  for  a suggested  form  of 
affidavit  which  may  be  used  by  the  taxpayer,  or  someone  for  him, 
in  order  that  he  may  obtain  the  benefits  of  the  Act.  YJe  sug- 
gest that  thero  may  be  various  forms  of  affidavits  used,  how- 
ever, wo  rafor  you  to  subsection  (2)  of  section  500  of  article 
5 of  the  Act,  which  is  copied  herein  and  if  the  affidavit  fol- 
lows the  requirements  stated  therein.  It  should  be  sufficient 
to  authorize  the  court  to  relieve  the  collector  from  proceeding 
to  enforce  the  collection  of  the  delinquent  tax  or  from  charg- 
ing the  statutory  rate  of  intere.  t or  penalty. 
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CONCLUSION 


It  la,  therefore,  the  opinion  of  this  Department,  that 
the  person  who  is  absent  from  his  or  her  home  and  engaged  in 
military  service  should  not  be  charged  penalty  and  interest 
on  current  taxes,  \>e  are  further  of  the  opinion  that  he 
should  be  charged  penalty  and  interest  on  taxes  which  became 
delinquent  prior  to  the  time  he  entered  such  service. 

It  is  further  our  opinion,  that  no  penalty  or  intferest 
on  current  or  delinquent  taxes  for  prior  years,  which  accrue 
after  he  enters  military  service,  should  be  charged  against 
such  person. 

Respectfully  submitted 


TYRE  I..  BUhTON 

Assistant  Attorney  General 


APPROVED: 


IToTT^TTnrTcir- 

Attorney  General 
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MISSOURI  REAL  ESTATE  COMMISSION:  Agent  who  violates  the 

Act  may  have  his  license 
revoked* 


May  15,  1942 


Mr*  J.  W.  obbs 
Secretary 

Missouri  Real  r.st.  te  Commission 
Jeff orson  City,  Missouri 


Deur  Sir: 


We  arc  in  receipt  of  your  letter  of  May  14,  1942, 
in  w . ich  you  request  an  official  opinion,  as  follows: 


•'The  CoEEiission  is  confronted  with  on 
inquiry  from  Kansas  City  that  we  would 
like  to  ask  your  offico  for  an  opinion 
and  at  the  same  time  ask  if  we  have 
jurisdiction  over  licensees  and  their 
actions  in  municipalities  having  restric- 
tions In  certain  districts  of  tho  City* 

"The  opinion  desired  is  on  the  following: 

" 'Negroes  have  been  gradually  encroach- 
ing on  property  in  districts  restricted 
against  colored,  ■‘hey  have  recently  taken 
practically  the  entire  block  on  three 
streets.  Negro  agents  are  solicting 
listings  for  sale  to  colored  people  from 
property  ov/n  rs  in  several  blocks  that 
are  restricted  against  negroes,  and  are 
now  attempting  to  negotiate  a sale  of  a 
four  apartment  building  in  one  block 
restricted  against  negroes.'  '’The 
restrictions  expired  in  1928  and  wore 
automatically  renewed  for  an  additional 
15  year  period,  on  the  property  in  ques- 
tion* One  block  expired  In  1929  and  was 
automatically  renewed  for  an  additional 
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15  year  period  in  accordance  with 
the  provisi  n contained  in  the 
original  restrictions.’ 

’’Two  negroes  active  in  the  abo^e  list- 
ings arc  licensed  as  brokers*” 


.-ection  10,  paragraph  (a)  of  the  Missouri  Heal 
Lstate  Commission  Act,  Laws  of  1341,  page  420,  roads  a3 
follows : 


"(a)  Making  substantial  misrepresenta- 
tions or  false  promises  in  the  conduct 
of  his  business,  or  through  agents  or 
salesmen  or  advertising,  r^iich  are  in- 
tended to  influence,  persuade  or  in- 
duce others.” 


Under  the  above  paragraph  of  Section  10  the  Commission, 
upon  its  own  motion,  shall  have  the  power  to  revoke  any 
license  where  the  agent  makes  substantial  and  false  misrepre- 
sentations to  obtain  a sale  such  as,  offering  to  make  a 
Si  le  that  cannot  be  legally  consulted. 

Paragraph  (g).  Section  10  of  the  same  law  reads  as 
follows  s 


"(g)  Any  other  conduct  which  consti- 
tutes untrustworthy  or  impr*per,  fraudu- 
lent or  dishonest  dealings,  or 
demonstrates  bad  faith  or  gross  in- 
competence*” 


Section  11  of  the  Missouri  Real  estate  Commission 
Act,  as  it  appears  on  page  429,  Laws  of  Missouri,  1941, 
reads  as  follows: 
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"The  co-rmilasion  may  deny  an  appli- 
cation Tor  a license,  or  suspend  or 
revoke  a license  issued,  only  after 
a hearing  of  which  the  applicant  or 
licensee  affected  shall  be  given  at 
least  ten  days*  written  notice  specify- 
ing the  reason  for  denying  the  appli- 
cant a license,  or,  in  ca^e  of  a sus- 
pension or  revocation,  the  offense  or 
offenses  of  w iich  the  licensee  is 
charged.  Such  notice  way  bo  served 
as  provided  by  law  for  the  service  of 
notices,  or  by  mailing  a copy  by 
registered  nail  to  the  last  known 
residence  or  business  address  of  such 
applicant  or  licensee.  The  hearing 
on  such  charges  shall  be  at  such  ti e 
and  place  as  the  commission  may 
prescribe.  * : « *.M 


Under  the  facts  set  o\it  in  your  request,  the  negro 
real  estate  agents  who  have  a license  under  your  department, 
and  who  have  u&de  misrepresentations  to  prospective  buyers 
of  the  propex’ty  set  out  in  your  request,  have  violated 
only  paragraph  (a)  and  paragraph  (g)  of  Section  10  of  the 
Missouri  Heal  i. state  eona;iission  ^ct,  as  set  out  in  the 
Session  Laws  of  1941. 

Under  Section  11  of  aubh  act  it  would  bo  necessary 
for  the  Commission  to  set  out  in  a new  notice  the  exact 
violation  of  the  Missouri  Real  La t ate  Commission  Act,  and 
under  paragraph  (a)  and  paragraph  (g)  of  Section  10  of  the 
Missouri  Real  ..state  Commission  Act  of  1941,  it  would  be 
necessary  to  show  that  the  person  who  holds  a license 
under  the  Missouri  Real  Estate  Commission  Act  knew  that 
the  property  which  they  offered  for  sale  should  not  bo  sold 
to  negroes  or  people  of  the  Ltitopian  race. 
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It  is,  therefore,  the  conclusion  or  t ils  Department, 
lander  the  above  authorities,  that  a person  who  holds  a real 
estate  license  unuer  tho  . i..soui*i  heal  hstaoe  Commission, 
who  makes  substantial  misrepresentations  in  the  conduct 
of  his  business  or  woo  makes  representations  under  any 
conduct  wliich  constitutes  untrustworthy  or  improper, 
fraudulent  or  dishonest  dealings,  his  license  nay  be 
revoked  under  section  11  of  the  Missouri  Real  .state 
Commission  Act  which  a pears  at  pa  ;e  424,  Laws  of  Mis- 
souri, li4l» 


Respectfully  submitted. 


. J.  bXJttK L 

Assistant  Attorney-General 


APPROVED: 


IKY'ei'Tv  " Tc;“! 

Attorney- ^eno  r al 
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MISSOURI  REAL  fesiATE  Missouri  Real  Estate  Commission  Act 
COMMISSION  - Is  not  - and  cannot  be  - retrospective 

to  contracts  entered  into  before  January 
1,  1942,  as  to  real  estate  commissions. 


June  1 , 1942 


Missouri  Real  estate  Oo:.i;:.lBsion 
Jefferson  City,  Missouri 


Attention  - Mr.  J.  W.  Hobbs, 
Secretary. 


FILE. 


Gentlemen* 


We  are  In  receipt  of  your  letter  of  May  2b,  1942, 
lr.  which  you  request  an  official  opinion  £s  follows* 


"'x'he  Commission  requests  an  opinion 
from  your  office  on  the  followings 

"’Prior  to  the  first  of  January  1942 
a salesman  employed  by  a broker,  the 
salesman  made  a lease  on  a certain 
piece  of  property.  Under  the  lease 
the  lessees  were  given  an  option  to 
buy  the  premises  any  time  during  the 
term  of  the  lease,  The  salesman  left 
the  employ  of  the  broker  in  October 
1941.  a definite  agreement  was  made 
at  the  time  the  salesman  left  the  em- 
ploy of  the  broker  that  if  the  lessee 
would  exercise  the  option  the  salesman 
would  receive  the  usual  part  of  the  com- 
mission based  on  the  selling  price.  In 
April  1942  the  parties  exercised  their 
option  and  a sale  was  consummated.  Is 
the  broker  now  liable  to  the  salesman 
who  has  quit  or  withdrawn  from  the 
business?  Would  tile  broker  be  vio- 
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lating  the  real  estate  license  act 
if  he  paid  the  salesman  who  at  this 
time  lias  no  license  a part  of  the  com- 
mission collected?'" 


Section  1,  of  the  Missouri  Heal  Estate  Commission  Act, 
Laws  of  Missouri,  1941,  page  425,  reads  as  follows: 


"License  must  be  procured.  - After 
January  1,  1942,  it  shall  be  unlaw- 
ful for  any  person,  copartnership, 
association  or  cor  oration,  foreign 
or  domestic,  to  act  as  a real  estate 
broker  or  real  estate  salesman,  or 
to  advertise  or  assume  to  act  as  sue 
without  a license  first  procured  fro 
the  Missouri  Heal  -state  Commission. 


Under  the  above  section  the  Missouri  Real  Lstatie  Commission 
Act  did  not  become  effective  until  January  1,  1942.  .e 
are  assuming  that  the  contract,  to  which  you  refer  in  your 
request,  was  consummated  before  January  1,  1942. 

Section  15,  of  Article  II  of  the  Constitution  of 
Missouri,  reads  as  follows: 


"That  no  ex  post  facto  law,  nor  law 
impairing  the  obligation  of  contracts, 
or  retrospective  in  its  operation,  or 
making  any  irrevocable  grant  of  special 
privileges  or  immunities,  can  be  passed 
by  the  General  Assembly." 


In  view  of  the  fact  that  the  legislature  set  January 
1,  1942,  as  the  effective  date,  we  believe  that  it  was  the 
intention  of  the  legislature  not  to  violate  Section  15,  Of 
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Article  11  oi*  the  Constitution  of  Missouri,  when  it  enacted 
Section  15,  of  tiie  Missouri  teal  o-sta-e  Commission  Act, 

Laws  of  Missouri,  1941,  page  450,  which  reads  as  follows: 


"r'ees  shall  not  be  paid  to  unlicensed 
persons.  - no  real  estate  broker  snail 
pay  any  part  of  a fee,  commission  or 
other  compensation  received  by  the  bro- 
ker to  any  oeraon  for  any  service  rendered 
such  per  r or  to  tr : broker  ii  buying, 
selling,  exchargi;  g,  leasing,  renting  or 
negotiating  a loan  upon  any  real  estate, 
unless  such  a person  is  a licensed  real 
estate  salesman  regularly  associated  with 
such  broker,  or  a licensed  real  estate 
broker,  or  a person  regularly  engaged  in 
the  real  estate  brokerage  business  out- 
side of  the  Ltate  of  Missouri.1 


Lection  15,  of  Article  II  of  the  Constitution  of  Mis- 
souri, prohibits  the  enactment  of  ex  post  facto  laws,  and 
laws  which  are  retrospective  in  their  operation.  An  ex 
post  facto  law  is  a law  which  is  objectionable  co  penalties 
Imposed,  while  the  laws  that  are  retrospective  in  their 
operation  are  laws  applying  to  civil  matters. 

Under  the  facts  set  out  in  your  request  tne  contract 
for  the  lease  with  option  to  purchase,  between  the  lessor 
and  the  lessee,  was  consummated  before  the  effective  date 
of  the  law,  and  before  October  1941,  at  which  time  the 
salesman  left  the  employ  of  the  broker* 

Under  Section  15,  of  Article  II  of  the  Constitution 
of  Missouri,  supra,  and  also  under  -action  19  of  article 
Xil  of  the  Constitution  of  Missouri,  the  legislature  cannot 
enact  laws  which  are  retrosoective  in  their  operation. 

Lection  19,  of  article  XII  of  the  Constitution  of 

Missouri,  reads  as  follows: 
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"The  General  Assembly  snail  pass 
no  law  for  the  benefit  of  a rail- 
road or  other  corporations,  or  any 
individual  or  association  of  indi- 
viduals, retrospective  in  its  opera- 
tion, or  which  imposes  on  the  people 
of  any  county  or  municipal  subdivision 
of  the  State  a new  liability  in  respect 
to  transactions  or  considerations  al- 
ready past," 


Under  this  section  the  legislature  cannot  enact  a law  that 
would  benefit  the  broker  to  the  extent  that  he  would  not  be 
liable  to  oay  the  commission  c:e  the  salesman  under  his  contract. 

Section  15,  of  article  II  ana  oection  19  of  Article 
XII,  of  the  Constitution  of  Missouri,  were  construed  in  the 
case  of  Cast  realty  <*  Investment  so,  v.  • cuneider,  246  S.  W, 

177,  1,  c,  178,  where  the  court  said: 


";U?ticle  2,  oec,  15,  ‘^oc  Post  Facto  Caws, 
etc. , Prohibited.  - That  no  ex  post  facto 
law,  nor  law  impairing  the  obligation  of 
contracts,  or  retrospective  in  its  opera- 
tion, or  making  any  irrevocable  grant  of 
special  privile  es  or  immunities,  can  be 
r.ssec!  by  the  General  Assembly, 1 

"article  12,  Sec.  19.  ♦hetrospectlve 
haws  in  Aid  of  oorpo rations  or  imposing 
new  liability  orT~ the  People  Forbidden. - 
ihe  General  Assembly  snail  pass  no  law 
for  the  benefit  of  a railroad  or  other 
corporations,  or  any  indiviciual  or 
association  of  individuals,  retrospective 
in  its  operation,  or  which  imposes  on 
the  people  of  any  county  or  municipal 
subdivision  of  t e state  a new  liability 
in  respect  to  transactions  or  considera- 
tions already  past. 1 
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"Sutherland  speaks  of  retrospective 
statutes  as  those  which  'relate  to 
past  acts  and  transactions,'  and 
of  retroactive  statutes  as  those 
'which  operate  o such  acts  and 
transactions  and  change  their  legal 
character  or  effect.'  Lewis*  suther- 
land  Statutory  dons true tion  (2d  Ed.) 
Sec.  641.. 

"sedgwick  definesl  a retrospective 
law  to  be: 

"'A  statute  which  takes  away  or  im- 
pairs any  vested  right  acquired  un- 
der existing  lkws,  or  creates  a rjew 
obligation,  or  im>oses  a new  duty, 
or  attaches  a new  disability  in  re- 
spect to  transactions  or  considerations 
already  past.'  Sedgwick  on  Construc- 
tion of  Statutory  vyonstitutional  Lav/ 

(3d  Ld.)  p.  160. 

"This  definition  was  adopted  by  this 
court  in  Hope  Mutual  Insurance  Co.  v. 
i'lynn,  36  i>lo.  483,  90  Am.  Lee.  438, 
wherein  Wagner,  J.,  adds* 

"'Ho  new  ground  for  the  support  of  an 
existing  action  ought  to  be  created 
by  legislative  enactment,  nor  any  legal 
bar  which  goes  to  deprive  a party  of 
his  defence.’" 


Also,  in  the  case  of  Larton  bounty  v.-  Walser,  47  Mo. 
1G9,  1.  c.  200,  the  court  said: 


"A  statute  which  tukeiteAway  any  vested 
right  acquired  under  existing  laws,  or 
creates  a new  obligation,  or  imposes  a 
new  duty,  or  attaches  a new  disability. 


/ 
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in  resoect  to  transactions  already 
past,  is  retrospective.  (Hope  Ihitual 
xiis.  i-o,  V*  ^lynn,  30  'O.  4.3.)  * * ." 


And,  in  the  case  of  i-hirphy  et  al  v.  Llinpp,  147  S.  W. 

(2d)  420,  1,  c.  423,  the  court  said* 

| 

"Ihere  is  no  escape  iron’  the  con- 
clusion that  respondent  was  taxed 
for  the  year  1937  because  he  had  ir 
Ilia  employ  eight  or  more  employees 
in  the  year  1958.  Analogous  to  the 
situation  would  be  a law  enacted  in 
1937,  taxing  an  individual  because 
in  1936  he  had  had  an  income  s>if- 
ficient  to  come  wlthir  the  law  but 
did  not  have  a taxable  income  in 
1937.  3uch  a law  would  clesrly  be 
retrospective  and  void,  see  Graham 
faper  do.  v.  Gehner  et  al, , 332  Mo, 

153,  59  3.  IV.  2d  49;  Smith  v.  Dirckx, 

283  to.  188,  loc.  cit.  197,  198,  223  i 
>•  . 104,  loc.  cl  1 . 106,  11  h.  E. 

510.  in  the  latter  cane  the  court 
quoted  with  approval  fir.  Justice  Story's 
definition  of  a retrospective  law  es 
follows:  '^very  statute  which  takes 
away  or  impairs  vested  rights  acquired 
under  existing  laws,  or  creates  a new 
obligation,  imooses  a new  duty,  or 
attaches  a new  disai  ility,  ir  respect 
to  transactions  or  cor siderations  al- 
ready passed,  must  be  deemed  retro- 
spective.' * + i " 


In  the  case  of  home  telephone  do*  v*  5arcoxie  Telephone 
Co.,  236  ho*  114,  1*  c*  132,  the  court  said: 
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* The  amendment  was  subsequent 
to  the  contract,  and  therefore  we 
should  take  the  lavr  in  force  at  the 
date  of  the  contract.  Subsequent  legis- 
lation cannot  invalidate  contracts 
lawful  at  the  date  of  thoir  making, " 


COKCLUSIOIi 


In  viev/  of  the  above  authorities.  It  is  the  opinion 

of  this  department  that  a broker  is  liable  to  a former 
salesman  for  coranhssions  a ^reed  to  on  a contract  consum- 
mated before  January  1,  1942,  ever,  though  at  tne  present 
time  the  salesman  Is  not  now  in  the  employ  of  the  broker 
and  is  not  a real  estate  salesman. 

It  is  further  the  opinion  of  this  department  that 
a real  estate  broker  would  not  be  violating  the  real 
estate  license  act  if  he  paid  the  salesman  a part  of  the 
commission  collected,  although  the  salesman,  at  this  time, 
has  no  real  estate  license. 


APPROVED*  Respectfully  submitted 


W.  J.  BURICE 

Assistant  Attorney  General 

ROY  McKITTRICK 

Attorney  General  of  .issouri 


WJBtRW 


I 


i-fJI'  A.':Y  ELECTIONS : County  clerk  may  accept  the  filing 

declarations  of  candidates  to  fill  un- 
expired portion  of  term  of  county  assessor 
volunteering  for  army  services. 


June  1,  1942 


Honorable  W.  H.  Holmes 
Prosecuting  ttorney 
Vienna,  MIsso  uri 

Dear  Hr.  Holmes: 

Under  date  of  May  28,  1942,  you  requested  an 
opinion  from  this  office  on  the  following  question: 

"I  would  like  your  opinion,  for  our 
County  Clerk,  up  n the  following 
situation,  viz: — 

"Our  County  Assessor,  some  few  months 
ago,  after  completing  his  assessment 
and  books  for  1941,  ap  olnted  a Deputy 
and  soon  thereafter  volunteered  in  the 
United  States  Army  and  is  now  and  has 
been  for  the  past  few  months  in  a train- 
ing camp  in  the  State  of  Texas , 

"Would  this  office  bo  considered  in 
such  a situation  that  our  County  Clerk 
would  be  Justified  and  properly  doing 
his  duty  to  accept  filings  for  this  of- 
fice by  candidates  at  the  August  pri- 
m ry,  'until  tho  filing  dat.  closes? 

"I7;e  to  the  fact  that  it  is  just  a 
short  time  until  the  filings  close, 

I would  appreciate  as  speedy  a reply 
gs  possible." 

In  your  letter  you  state  the  County  Assessor 
"volunteered  In  the  United  States  Army."  It  is  assumed 
from  this  statement  the  Assessor  voluntarily  enlisted  and 
was  not  inducted  under  the  provisions  of  the  Selective 
Service  Act. 

Recently  this  office  furnished  to  Governor  Don- 
nell an  opinion  on  the  status  of  a county  officer  who 
volunteered  for  service  In  the  United  States  Navy  and  a 
copy  of  that  opinion  is  enclosed. 


a 

FILE* 

U , 

1 z__z 


Hon.  W.  H.  Holmes 


2< 


June  1,  1942 


Supplementing  this  opinion  it  is  desired  to  call 
attention  to  the  following  brief  passages  from  Corpus  Juris, 
Volume  46,  page  979,  paragraphs  130  and  132: 

"It  i 3 generally  held  that  a resignation 
may  be  conditional  or  prospective  In 
character,  although  there  is  authority 
to  the  contrary.  An  undated  resignation 
given  with  implied  authority  to  fill  in 
the  date  In  case  of  future  misconduct 
is  effective  upon  its  acceptance.  A 
statement  by  an  officer  that  he  con- 
templates a resign" tion,  or  that  his 
statement  may  be  regarded  as  a resig- 
nation upon  a certain  contingency  which 
does  not  occur.  Is  without  effect.  A 
conditional  resignation  cannot  be  ac- 
cepted except  on  the  terns  made  by  it, 
and.  In  the  absence  of  a corrupt  bargain. 

It  Is  not  unlawful  for  an  officer  to 
attach,  as  a condition  of  his  resignation, 
the  appointment  of  a certain  other  person 
as  his  successor." 

"A  resignation  of  a public  office,  to  be 
effective,  must  be  made  with  the  inten- 
tion of  relinquishing  the  office,  accom- 
panied by  the  act  of  relinquishment.  It 
Is  not  necessary  that  a resignation  from 
a public  office  be  couched  in  any  partic- 
ular words,  it  being  only  necessary  that 
the  incumbent  evince  a purpose  to  relin- 
quish the  office*  Whru  no  particular 
mode  of  resigning  an  office  Is  provided 
by  constitutional  or  statutory  requirements, 
no  formal  method  13  necessary;  It  may  be 
by  parol,  or  It  may  be  implied." 

In  the  case  of  Howell  v.  Gillespie,  202  111.  App. 
447,  it  was  held  the  turning  In  of  jail  keys  and  star  by  a 
police  officer  constituted  an  implied  resignation.  And  in 
the  case  of  Barbour  v.  U.  S.,  17  Court  of  Claims,  Respond- 
ents, at  page  149,  and  following.  It  was  held  a trustee 
in  bankruptcy  who  absented  himself  from  the  place  of  per- 
formance of  his  duties  and  performed  no  duties  had  impliedly 
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resigned. 


Attention  is  next  directed  to  Section  18,  Article 
II  of  the  Constitution  of  Missouri  which  requires  an  officer 
to  personally  devote  his  time  to  the  performance  of  the 
duties  of  the  o ’lice.  It  is  a matter  of  common  knowledge 
that  persons  who  have  voluntarily  enlisted  in  the  Army  have 
entered  into  an  agreement  to  perform  military  duties  and 
be  subject  to  military  duties  and  discipline.  Inasmuch  as 
this  requires  constant  attention  to  the  performance  of  the 
duties  incident  to  service  in  the  Army  and  such  duties  would 
be  performed  at  places  other  than  Maries  County,  possibly 
outside  the  territorial  limits  of  the  United  States,  it  would 
seem  that  by  voluntarily  agreeing  to  enter  the  military  ser- 
vice and  absent  himself  from  the  place  of  performance  of  his 
civil  duties  for  a long  space  of  time  this  officer  has  im- 
pliedly resigned  his  office  and  has  abandoned  it.  If  this 
Is  correct,  there  Is  a vacancy  in  the  office  of  the  County 
Assessor. 


This  vacancy  should  be  filled  in  accordance  with 
the  provisions  of  Section  11,509,  Revised  Statut  s of  Mis- 
souri 1909,  which  section  is  as  follows: 


‘''whenever  any  vacancy,  caused  In  any 
manner  or  by  any  means  whatsoever, 
shall  occur  or  exist  in  any  state  or 
county  of  ice  origlially  filled  by 
election  by  the  people,  other  than  the 
office  of  lieutenant-governor,  state 
senator,  representative,  sheriff  or 
coroner,  such  vacancy  shall  be  filled 
by  appointment  by  the  governor;  and 
the  person  so  appointed  shall,  after 
having  duly  qualified  and  entered  upon 
the  discharge  of  his  duties  under  such 
appointment,  continue  In  such  office 
until  the  first  Monday  In  January  next 
following  the  first  ensuing  general 
lection — at  which  said  general  elec- 
tion a person  shall  be  elected  to  fill 
the  unexpired  portion  of  such  term,  or 
for  the  ensuing  regular  term,  as  the 
case  may  be,  and  shall  enter  upon  the 
discharge  of  the  duties  of  such  office 
the  first  Monday  In  January  next  fol- 
lowing said  election:  Provided,  how- 


Hon 


W.  K.  Holmes 


4 


June  1,  1942 


ever,  that  when  the  term  to  be  filled 
begins  or  shall  b gin  on  any  day  other 
than  the  first  Monday  In  January,  the 
appointee  of  the  governor  shall  be  en- 
titled to  hold  such  office  until  such 
other  date." 

as  there  Is  no  special  law  relating  to  filling  a vacancy 
In  the  office  of  county  as  essor  occasioned  by  resignation 
and  abandonment. 

It  will  be  observed  the  appointment  by  the  Governor 
should  be  for  a period  ending  on  the  first  Monday  in  Jai  uary 
following  the  next  ensuing  general  election,  or  when  the  term 
of  office  begins  on  some  other  date  the  appointee  of  the  Gov- 
ernor shall  hold  until  such  other  date. 

By  refer  ing  to  Section  10,945,  R.  S.  Missouri 
1939,  it  is  ascertained  the  County  Assessor  enters  into  the 
performances  of  his  duties  on  the  first  day  of  June  next 
after  his  election. 

Following  this  an  appointee  appointed  at  t:  is  time 
would  serve  until  the  first  of  June,  1943,  at  the  general  e- 
lection  held  in  1942,  a person  should  be  elected  either  for 
the  unexpired  portion  of  the  term  remaining  after  June  1, 
1943,  or  for  the  new  tern  starting  at  that  date. 

Section  11,550,  R.  S.  Missouri  1939,  authorizes 
the  filing  of  a written  declaration  by  a candidate  for  office 
and  Section  11,553,  subsection  2,  directs  that  such  declara- 
tion of  candidacy  for  county  office  shall  be  filed  In  the 
office  of  the  county  clerk  of  the  county. 


CONCLGSI  ?i: 


It  is,  theitfore,  the  cohclusion  of  the  writer 
that  the  county  clerk  could  properly  receive  the  declara- 
tion of  any  person  desiring  to  be  a candidate  for  the  of- 
fice of  county  assessor  for  the  portion  of  the  term  remain- 
ing after  Juno  1,  1943,  or  the  new  term  starting  at  that 
time  as  the  case  may  be. 


APi’ROV  D: 


Respectfully  submitted 


^ ____  W.  0.  JACKSON 

Roy  kciCii'lRlCK  Assistant  Attorney  General 

Attorney  General 
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MISSOURI  REAL  ESTATE 
COMMISSION  ACT; 


Broker  violates  the  Act  by 
concealing  the  fact  that  property 
is  restricted  and  need  not  make 
the  misrepresentation. 


June  12,  1942 


Missouri  heal  i state  Commission 
Jefferson  City,  Missouri 


FILE  1 


Attention  - Mr.  J.  . liobbs.  Secretary-. 


Oentlemen : 


V.’e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  June  8,  1942,  in  which  you  set  out  three 
questions  in  regard  to  the  violation  of  the  Missouri  Real 
Estate  Commission  Act. 

The  law  applicable  to  the  thr^e  questions  contained 
in  your  request,  is  section  10,  paragraphs  (a)  and  (g) 
of  the  Missouri  Real  state  Commission  Act,  Laws  of  Mis- 
souri, 1941,  page  428,  - this  partial  section  reads  as 
follows : 


M(a)  Making  substantial  misrepre- 
sentations or  false  promises  in  the 
conduct  of  hie  business,  or  through 
agents  or  salesmen  or  advertising, 
which  are  Intended  to  influence,  per- 
suade or  induce  others." 

"(g)  Any  other  conduct  which  consti- 
tutes untrustworthy  or  improper,  frau- 
dulent or  dishonest  dealings,  or  demon- 
strates bad  faith  or  gross  Incompetence." 


Your  first  question  ^ads  as  follows: 
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"1,  If  ar  owner  of  a restricted 
property  solicits  the  services  of 
a . egro  real  estate  broker  to  sell 
such  property  to  a : egro  family 


and  a sale  is 

is  no  cause  for 
ission  unless  it 

fact  that  the  bro- 
ker represented  tlx  nr o per  ty  to  the 
buyer  as  beln r.  unrestricted,  as  a 
result  of  \rhich  the  buyer  suffered 


for  their  occupa 
consummated,  the 
action  by  the  Co: 

establishes  as  a 


< 


financial  loss.^ 


In  this  question  you  ask  whether  or  x.ot  it  is  neces- 
sary for  the  broker  to  actually  make  a false  reuresentatlon 
to  the  buyer  that  the  property  is  unrestricted.  *raud 
consists  nf  two  acts  - one,  actual  fraud  and  acting  fraud, 
and,  second,  passive  fraud,  bnder  this  question  if  the 
broker  knew  that  the  property  was  restricted  from  sale  to 
negroes  even  though  he  did  not  represent  that  it  was  un- 
restricted he  would  be  violating  paragraph  (g)  of  section 
10,  supra. 


In  the  case  of  Schrabauer  v.  Schneider  Kngraving 
Product,  25  S.  b.  (2d)  529,  1.  c.  533,  Par.  7,  the  court, 
in  defining  "fraud",  said: 


"kow  fraud  may  manifest  itself  in 
devious  ways.  It  comprises  all  acts, 
omissions,  and  concealments  involv- 
ing a breach  of  legal  or  equitable 
duty,  and  resulting  in  deunage  to 
another.  It  may  be  either  active  or 
passive;  and  while  it  is  true  that 
ordinarily  a distinction  is  to  be 
uravm  between  .ere  silence  and  ac- 
tive concealment,  yet  more  silence 
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alone  will  be  held  to  be  a fraud 
where  the  circumstances  are  such 
as  to  impose  a duty  upon  one  to 
speak,  and  he  deliberately  remains 
f silent,  26  Cj  J.  1071.” 

i 

Under  the  above  holding,  if  ths  r al  estate  agent, 
or  broker,  concealed  the  fact  thut  the  property  was  re- 
stricted from  sale  to  negroes,  even  though  he  did  not 
represent  the  property  as  being  unrestricted,  he,  never- 
theless, is  guilty  of  fraud. 


Your  second  question  reads  as  follows: 


”2,  If  a broker  seeks  the  listing 
for  sale  of  a restricted  property, 
representing  to  the  owner  tliat  own- 
ers of  neighboring  properties  in- 
tend to  make  sales  of  their  holdings 
to  i-egroes,  thereby  changing  the 
residential  character  of  the  block 
or  neighborhood,  which  would  shortly 
result  in  vitiating  the  entire  ef- 
fect of  the  restrictions  in  the 
neighborhood  or  block,  the  Com- 
mission might  take  action  but  only 
if  the  representations  with  respect 
to  the  other  property  holders  were 
false. w 


The  mere  listing  for  sale  of  restricted  property  is 
not  a violation  of  the  Missouri  heal  Estate  Commission  Act 
even  though,  at  the  time  of  the  listing  the  agent,  or  bro- 
ker, ir formed  the  owner  of  the  restricted  property  that 
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he  intended  to  sell  the  property  to  negroes.  The  mere 
listing  is  not  the  sale;  but,  if  the  said  agent,  or  broker, 
falsely  represented  to  the  owner  of  the  property  that  all 
other  owners  intended  to  sell  to  negroes,  then  he  would  be 
violating  Par.  (a)  of  Section  10,  supra.  In  order  to  make 
a valid  sale  to  a negro,  of  property,  the  sale  of  which 
was  restricted  from  negroes,  it  would  be  necessary  that 
all  owners  of  fee  in  the  restricted  neighborhood  join  in 
a waiver  of  the  restriction.  If  the  agent,  or  broker, 
falsely  misrepresented  the  facts,  he  is  guilty  of  vio- 
lating the  Missouri  nsal  estate  Commission  Act. 

"False  pretenses"  has  been  defined  in  the  case  of  • 
State  v.  Houchlna,  46  S.  W.  (2d)  891,  1.  c.  894,  where 
the  court  said: 


"In  State  v.  De  Lay,  95  Mo.  98, 

5 S.  W.  607,  loc.  cit.  609,  ’pre- 
tense’ is  thus  defined:  ’The  word 
"pretense"  when  used  in  a criminal 
statute  is  to  be  understood  in  its 
legal  arid  technical  sense,  it  hav- 
ing a well-defined  as  well  as  a 
peculiar  and  appropriate  meaning 
in  law.  Rev.  St.  1879,  Sec.  3126. 
Its  definition  is  thus  given  by 
Mr.  Bishop:  "A  false  pretense  is 
such  a fraudulent  representation 
of  an  existing  or  past  fact,  by 
one  who  knows  it  not  to  be  true, 
as  is  adapted  to  induce  the  per- 
son to  whom  it  is  made  to  part 
with  somethi  g of  value."  2 Bish. 
Crim.  Law,  Sec.  415'.’" 


Your  third  question  reads  as  follows: 


"The  Commission  need  not  wait 
until  a majority  of  owners  in 


Missouri  Real  latate 
Commission 


(5) 


June  12,  1942 


the  restricted  area  bring  injunc- 
tion or  other  proceedings  to  stay 
the  completion  of  a sale  in  viola- 
tion of  a restriction.  In  most 
covenants  of  restriction  there  is 
a provision  that  gives  a single 
property  owner  the  right  to  bring 
such  an  actjjon  on  his  own  behalf 
and  for  the  benefit  of  others  who 
personally  Joined  in  the  restric- 
tive covenants.  The  Commission 
might  initiate  action  against  a 
licensee  either  on  the  filing  of 
such  an  injunction  and  before  the 
case  is  decided  by  the  courts,  or 
c:;  tsV®  such  action  as  .the  circum- 
stances warrant,  even  though  no  in- 
junction is  ever  filed." 


It  is  not  necessary  that  the  covenant  of  restriction 
give  a single  property  owner  the  right  to  bring  an  injunc- 
tion where  the  restriction  has  been  violated,  for  the  rea- 
son that  he  lias  an  easement  over  all  of  the  restricted  area 
with  the  right  to  bring  an  injunction,  whether  authorized 
by  the  restriction  or  not. 

In  the  case  of  Porter  et  al  v*  Johnson  ot  al.,  115 
3.  ft.  (2d)  529,  1.  c.  534,  the  court,  in  stating  that  rule 
said: 


*'If  no  radical  change  in  the  con- 
dition and  use  of  the  restricted 
property  occurs,  the  circumstances 
that  there  have  been  changes  in  the 
territory  surrounding  the  covenanted 
area  will  not  of  itself  be  sufficient 
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to  destroy  the  restrictions. 

Pierce  v.  ot.  Louis  Union  Trust 
company,  supra,  311  Ko.  (262), 
loc.  cit.  295,  et  seq.,  278  o.  ... 
(398),  loc.  cit.  408.’  hombauer 
v.  Christian  Church,  328  Mo.  1, 
loc.  cit.  18,  40  3.  W.  2d  545, 

553.  The  fact  that  changed  con- 
ditions render  the  restriction 
less  valuable  will  not  prevent 
their  enforcement  if  the  restric- 
tions remain  of  substantial  value. 
Hombauer  v.  Christian  church,  supra, 
l.or  will  courts  refuse  to  enforce 
restrictions  even  if  the  property 
be  of  more  monetary  value  with  re- 
strictions removed.  There  are  some 
rights  more  valuable  than  money. 

Loel  v.  Hill,  lb8  iio.  App.  426,  loc. 
cit.  450,  138  S.  r.  364.  !?•  do  not 

agree  with  the  contention  of  de- 
fendants that  since  Negroes  live  on 
property  a utting  this  area  on  the 
rear,  and  live  one-half  block  in 
front,  facing  another  street,  and 
that  since  vacant  property  across 
the  street  is  offered  for  sale  to 
Negroes  for  residential  purposes, 
the  restrictions  are  without  val- 
ue to  plaintiffs.  The  vacant  proper- 
ty across  the  street  is  not  likely  to 
be  built  up  with  hegro  tenanted  hous- 
es for  many  years  to  come,  in  view 
of  the  record  of  such  building  during 
the  past  15  years.  The  same  may  be 
said  of  speculation  as  to  future  buil- 
ding on  and  occupancy  of  the  corner 
lot  adjoining  the  district  on  the 
south,  it  now  being  vacant.  The  one 
i.egro  occupied  house  on  the  north  was 
so  occupied  before  the  area  was  re- 
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stricted,  consequently  Its  occu- 
pancy has  not  changed  conditions 

at  all. 

"in  the  hombauer  Oase,  supra,  the 
Supreme  ^ourt  said  that  the  defense 
of  changed  conditions  is  an  affirma- 
tive defense,  and  that  he  who  asserts 
It  must  prove  three  things,  to  wit: 

'(1)  The  radical  change  In  condition;  . 
(2)  that  as  a result  enforcement  of 
the  restrictions  will  work  undue  hard- 
ship on  him;  (3)  and  will  be  of  no 
substantial  benefit  to  the  plaintiff.' 
Argument  as  to  whether  or  not  Aegroes 
may  occupy  property  outside  the  dis- 
trict at  some  speculative  future  date 
does  not  tend  to  prove  a present  changed 
condition;  nor  does  speculation  as  to 
what  may  occur  in  the  next  block  south 
of  the  area,  and  outside  of  it,  prove, 
or  tend  to  prove,  the  ultimate  facts. 
This  case  is  not  similar  to  one  in- 
volving restrictions  against  business 
encroachment  where  the  district  there- 
after becomes  stirrounded  with  indus- 
trial buildings  on  the  outside,  the 
smoke  and  fumes  of  which  render  the 
district  wholly  undesirable  from  a 
residential  standpoint.  Such  a 
changed  condition  as  that  gives  rea- 
son for  an  exception  to  the  rule  de- 
clared in  Pierce  v.  St.  Louis  Union 
Trust  Company,  supra;  but  such  is  not 
this  case.  The  evidence  here  falls  to 
establish  that  conditions  have  so 
changed  as  to  render  the  resti'lctlons 
of  no  substantial  value  to  plaintiffs." 
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Also,  in  the  case  of  State  v.  Mulloy,  61  S.  W.  (2d) 
741,  !•  c.  743,  the  court  said: 


"The  plaintiffs  in  the  injunction 
suit  (relators  here)  are  owners  of 
lots  in  L-niveralty  Heights  subdi- 
vision. The  defendant  school  dis- 
trict was  proceeding  to  erect  and 
use  buildings  and  grounds  in  such 
subdivision  for  school  purposes  in 
violatioh  of  valid  building  re- 
strictions excluding  and  prohibiting 
such  use.  It  is  the  settled  law  of 
this  state  that  where  the  deeds  of 
conveyance  impose  valid  restrictions 
on  the  lots  within  a given  area,  then 
each  lot  and  the  owner  of  same  has  an 
easement  in  each  and  all  the  other 
lots  affected  by  the  restrictions, 
wblch  easement  is  a property  right 
to  be  protected  by  injunction,  at 
the  owner’s  instance,  restraining  and 
preventing  violations  of  the  building 
restrictions.  Such  building  restric- 
tions and  the  rights  arising  therefrom 
are  subordinate  to  the  right  of  emi- 
nent domain  and  can  be  extinguished 
by  condemnation  proceeding*.  * * " 


COI  CLUS10N 


In  view  of  the  above  authorities.  It  Is  the  opinion 
of  this  department  that  if  an  agent,  or  broker,  conceals 
the  fact  that  the  property  is  restricted  from  sale  to 
negroes,  although  he  does  not  represent  to  the  buyer  of 
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the  property  that  it  is  unrestricted,  he,  nevertheless 
has  committed  a fraud  upon  the  buyer  of  the  property. 

It  is  further  the  opinion  of  this  department  that  if 
a broker  merely  lists  restricted  property  for  sale  to 
negroes  and  informs  the  owner  of  the  property  that  it  is 
his  Intention  to  sell  to  negroes  he  has  not  violated  the 
Missouri  Real  Estate  Commission  Act  until  he  has  actually 
sold  the  restricted  property  to  a negro.  If  he  falsely 
represents  tliat  the  other  property  owners  Intend  to  sell 
their  property  to  negroes,  he  is  guilty  of  violating  the 
Ac  t , 


It  is  further  the  opinion  of  this  department  that 
the  Commission  need  not  wait  until  an  injunction  suit 
is  brought  to  enforce  the  restrictions  in  the  neighbor- 
hood before  they  could  revoke  the  license  of  the  broker, 
or  salesman,  who  has  violated  the  act  by  making  the  sale, 
knowing  at  the  time  that  the  property  was  restricted 
from  the  sale  to  negroes.  The  Commission  might  initiate 
action  against  a licensee  at  any  time  before  the  filing 
of  such  an  injunction  and  need  not  wait  until  a suit  is 
filed  or  judgment  is  had. 


Respectfully  submitted 


APr ROVED: 


W.  J.  BURKE 

Assistant  Attorney  General 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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ELECTIONS:  County  court  cannot  appoint  more  than 

six  judges  in  a precinct  under  any  circum- 
stances. 


July  15,  1942 


Honorable  Lar/rence  Holman 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


FILED 

y / 


Lear  Sir : 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  13,  1942,  which  reads  as  follows: 


"Cinder  Sections  11,499  and  11501 
R.  S.  Mo.  1939,  the  County  Court 
is  authorized  to  appoint  three 
judges  from  each  of  the  dominant 
political  parties  in  each  pre- 
cinct where  two  hundred  or  more 
votes  were  cast  in  the  last  pre- 
ceding general  election.  Since 
the  enactment  of  those  Lections, 
the  Legislature  has  repealed  and 
re-enacted  Section  11,607  laws 
1941,  page  363,  requiring  the  elec- 
tion judges  to  paste  a black  sticker 
over  the  identifying  number  on  each 
ballot.  It  is  anticipated  that  this 
will  increase  the  work  of  the  elec- 
tion judges  to  the  extent  tlxat  they 
may  need  more  help.  The  County 
Court  of  this  County  i3  considering 
appointing  two  more  judges  in  each 
precinct,  one  from  each  of  the  po- 
litical parties,  in  order  to  take 
care  of  these  additional  duties. 

"They  have  asked  me  to  get  an  opinion 
from  you  as  to  whether  or  not  they 
can  legally  appoint  these  additional 
judges." 


Honorable  Lawrence  Holman 
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Section  11499  K.  s.  Missouri,  1959,  which  applies 
to  all  counties  in  this  state,  requires  that  four  Judges 
of  election  shall  be  appointed  by  the  county  court  for 
each  election  precinct. 

Section  11501  R.  S,  Missouri,  1939,  which  applies 
to  all  precincts  in  this  ota.e  that,  at  the  last  preced- 
ing general  election,  cast  two  hundred  or  more  votes, 
provides  that  the  county  court  may  appoint  two  addition- 
al judges  of  election,  which,  in  effect,  means  the 
appointment  of  six  judges  of  election;  three  of  which 
shall  be  taken  from  the  political  party  that  polled 
the  largest  number  of  votes  at  the  last  preceding  general 
election,  and  thr^e  judges  from  the  party  that  polled 
the  next  largest  vote. 

The  two  Sections,  11499  and  11501,  supra,  are  the 
only  seotions  which  Apply  to  the  appointrer.t  of  Judges 
in  the  counties  and  precincts  of  this  State.  We  find 
no  other  statutory  authority  providing  for  the  appoint- 
ment of  more  than  six  judges  under  any  circumstances. 

In  your  request  you  state  that  it  will  be  neces- 
sary to  appoint  two  Additional  Judges  by  reason  of 
the  extra  duties  placed  on  the  judges,  in  requiring 
them  to  place  the  black  sticks”  or  the  ballots,  as  pro- 
vided in  bection  11CG7  ’,  1941,  page  363, 

Section  11607,  Laws  of  fi*.is£oori,  1941,  page  363, 
supre,  which  requires  the  extra  duties,  as  above  set  out, 
does  not  provide  for  additional  judges,  and  in  no  way 
repeals  or  amends  the  general  law  in  reference  to  the 
appointment  of  Judges.  It  can  be  presumed  that  the  legis- 
lature at  the  time  it  enacted  Section  11607,  supra,  knew 
and  was  aware  that  Section  11499  and  Section  11501,  supra, 
limited  the  number  of  Judges  to  be  appointed  by  the  county 
court  to  six.  It  has  been  held  in  this  State,  in  some 
cases,  that  where  the  number  of  judges  appointed  is  less 
than  those  specified  in  Section  11499  and  Section  11501, 
supra,  it  would  not  invalidate  the  election,  or  deprive 
th'.  voters  of  their  rights  of  suffrage,  for  the  reason 
thac  the  voters  were  not  responsible  for  the  negligence 
on  the  part  of  the  election  commissioners  or  election 
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off leer a. 

In  the  case  of  Breuninger  ot  al  v.  Hill  et  al., 
210  ->•  W«  67,  1.  c.  71,  the  court  said* 


"*  * & Aside  from  this,  the  law 

governing  the  appointment  of  judges 
and  clerks  is  clearly  directory,  and 
courts  will  not  nullify  the  result 
of  votes  honestly  cast  and  counted 
although  the  statute  has  not  been 
strictly  complied  with.  Sanders  v. 
Lacks,  142  Mo,  255,  43  8.  ..  <h3." 


Section  11496  R.  S.  Missouri,  1939,  sets  out  the 
compensation  of  judges  and  clerks  of  elections  as  being 
a sum  which  the  county  court  may  deem  reasonable,  not 
to  exceed  three  dollars  per  day,  to  be  paid  out  of 
the  county  treasury.  V.e  find  no  authority  parted  the 
county  court  to  pay  for  additional  Judges,  other  than 
those  set  out  in  the  two  sections,  11499  ar.d  11501, 
supra . 

Under  Section  2480  H.  s.  Missouri,  1939,  the  county 
court  shall  have  control  and  management  of  the  property 
of  the  cotun ty,  and  also  is  empowered  to  audit  and  settle 
all  demands  against  the  county.  In  construing  this  sec- 
tion, the  Supreme  Court  of  Missouri,  in  the  case  of 
Hillside  Securities  Co.  v.  ilinter  et  al,  254  S.  *».  1 8, 
par.  4,  said: 


"Appellant  cites  section  2374, u. 
S.  1919,  which  provides  that  the 
county  court  shall  have  power  to 
audit  and  settle  all  demands 
against  the  county.  This,  of 
course,  means  lawful  demands 
against  the  county.  It  cannot 
be  construed  as  giving  authority 
to  the  county  court  to  audit  and 
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settle  clai.ia  against  the  coun- 
ty coart  arlsir.  ' under  void  con- 
tracts. " 


Lection  £374  h.  S.  Missouri,  1319,  as  s..t  out  in 
the  above  quotation,  is  now  -ectlon  2439  h.  o.  Missouri, 
1939. 


County  courts  are  not  general  agents  of  counties 
or  states,  but  their  powers  are  limited  and  defined  by 
statute,  and  their  acts  outside  of,  and  beyond,  statu- 
tory authority  are  void.  (ilorris  v.  Karr,  114  b.  W. 
(2d)  962,  342  ;«o.  179.) 

Also,  in  the  case  of  ho daw ay  county  v.  Kidder, 

129  L.  v..  (2d>  857,  pa^s,.  £-4,  the  court  saidi 

n 

County  courts,  art;  courts  of  recort  , 
created  and  -iyen  jurisdiction  to 
transact  all  county  business,  and 
to  audit  and  settle  all  demands 
against  the  county.  Article  G, 

Lection  36,  Constitution  of  issouri, 

’iO.  Lt.  Ann.  ; Lee.  2078,  p.  2658. 

The  aoove  sta.ute  providing  for 
settling  and  auditing  claims  against 
the  county  applied  only  to  lawful 
demands  and  does  not  autto  rize  the 
county  court  to  audit  and  settle 
claims  arising  on  void  contracts, 
hillside  Lecurities  Co.  v.  lain  ter, 

300  mo.  380,  397,  254  S.  W.  138, 

193.  *■  * " 


Also,  lr.  the  case  of  tate  v.  Cacksor. , 84  >. . 

(2d)  988,  par.  1,  the  court  said: 
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” «•  # a The  answer  to  that  ques- 

tion depends  upon  the  statutory 
powers  of  the  county  court.  Such 
court  Is  a creature  of  the  Consti- 
tution, and  its  powers  are  limited 
by  the  terms  of  the  various  statutes 
defining  its  powers.  It  has  no  com- 
mon-law or  equitable  Jurisdiction. " 


The 

the 

145 


same  holding,  as  in  the  above  cases 
case  of  Jensen  v.  V.ilson  township, 
S.  W.  (2d)  372. 


iS  1 


wo  s|  held  in 
Sentry  bounty 


P 


In  view  of  the  above  cases,  and  In  viev:  of  the  limi- 
tation placed  upon  the  county  court,  as  to  the  number  of 
Judges  to  be  appointed  under  Section  11499  and  Section. 
11501,  supra,  the  county  court  will  be  prohibited  from 
paying  said  unlawfully  appointed  additional  judges  the 
amount  of  money  as  s t out  in  Section  11496  ft.  3.  iiissouri, 
1939. 


COKCLLiSlOh 


It  is,  therefore,  the  opinion  of  this  department 
that  the  county  court  of  Randolph  County  cannot  appoint 
two  additional  Judges  in  each  precinct  , other  than  those 
allowed  under  Section  11499  and  11501,  supra,  in  order  to 
take  care  of  the  additional  duties  of  using  the  black 
sticker  over  the  identifying  number  of  each  ballot. 

It  is  further  the  opini  n of  tills  department  that 
in  all  counties  in  this  State  four  Judges  of  election 
shall  be  appointed  by  the  county  court  for  each  elec- 
tion precinct,  but  if  any  of  the  precincts  in  the 
county  at  the  last  preceding  general  election  cast 
two  hundred  or  more  votes  tbe  county  court  may  appoint 
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two  additional  judges  of  election,  but  in  no  event 
not  more  than  six  judges  of  election. 


Respectfully  submitted 


W.  J.  3LTRKE 

Assistant  Attorney  General 


APPROVED: 


VAHE  C.  THURLO 

(Acting)  Attorney  General 
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RtlAL  KSTATL  COMLISSrON  - Approved  information 

and  violation  of  the  Act. 


October  21,  1942 


Missouri  Leal  ^-steto  Commission 
Jefferson  city,  Missouri 


Attention  - i-ir . J.  L.  iiobba 

executive  oecretary 


.'-ear  nir: 


Your  request  to  this  office  for  an  official 
opinion,  in  reference  to  the  citing  of  persons  before 
your  board,  by  a subpoena,  and  the  procedure  of  prose- 
cution of  persons  acting  as  real  estate  brokers  and 
dealers,  without  a license,  has  beer,  received. 


1 


Your  first  question  reads  as  follows: 

’’Does  the  Commission  have  the  right 
to  subpoena  a Heal  estate  Broker  to 
appear  before  the  commission  and 
show  cause  why  he  should  not  be  prose- 
cuted for  failure  to  apply  to  the  com- 
mission for  a Leal  estate  license?  The 
Commission  in  checking  the  names  of 
persons  known  to  be  in  the  real  estate 
business  throughout  the  State  discovered 
tnat  many  of  them  failed  to  apply  for 
a license  and  although  the  Commission 
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v/rote  them  stating  that  a ctate 
Real  -stale  Licence  was  necessary 
for  any  person  to  operate  a general 
real  estate  business  they  have  ig- 
nored such  letters^  and  failed  to 
apply  for  a license.” 

* 

f 

The  statute  applicable  to  this  question  is  Lec- 
tion 11,  Laws  of  Missouri,  1941,  paje  429,  and  is  very 
lengthy.  It  provides  the  whole  procedure  for  the  grant- 
ing, denying,  revoking  ai.o  suspension  of  a real  estate 
broker's,  dealer's  or  agent's  license.  That  part  of 
Section  11,  supra,  in  reference  to  the  powers  of  the 
Real  -state  Commission  to  subpoena  and  bring  before  it  any 
person  in  this  State,  to  take  his  or  her  testimony,  only 
applies  where  an  application  lias  been  made  for  a licei  se 
and  there  is  a possibility  that  it  may  be  der.iea,  or, 
where  the  Commission  is  holding  a hearing  on  the  sus- 
pension, or  revocation,  of  a license  that  lias  been  granted. 
The  pa  tlcular  part  of  said  Section  11,  supra,  pertaining 
to  subpoenas,  reads  as  follows: 


" * £-,«■  The  commission  shall  have 
the  power  to  subpoena  and  bring  before 
it  any  person  in  this  state  or  take 
the  testimony  of  any  such  nerson  by 
deposition  with  the  same  fees  and 
mileage  and  in  the  same  manner  as  pre- 
scribed by  law  in  judicial  procedure, 
before  courts  of  this  state  in  civil 
cases.  # * * 


This  power  is  an  incidental  power  rai  ted  the  com- 
missi or  upon  a hearing,  as  set  out  in  Lectioa  11,  and 
is  not  a power  which  would  permit  the  commission  to 
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promiscuously  subpoena  any  person  whom  they  suspect 
of  acting  as  a real  estate  broker,  dealer  or  salesman, 
who  has  not  obtained  a license,  or  lias  not  made  an 
application  for  a license,  in  order  to  determine  whether 
or  not  they  are  acting  ii  violation  of  the  Missouri  Heal 
estate  Commission  Act, 

Ouch  a procedure  wo  Id  compel  a person  to  testify 
against  himself,  in  case  a criminal  action  is  brought, 
for  acting  as  a real  estate  broker  without  first  obtaining 
a real  estate  license,  as  set  out  under  the  Missouri  Heal 
estate  commission  Act,  It  is  prohibited  by  oection  23, 
Article  II,  of  the  Constitution  of  Missouri,  which  partial- 
ly reads  a3  follows : 


"That  no  person  shall  be  co  polled 
to  testify  a gainst  himself  ii  a crimi- 
nal cause,  v-  *::•  # t ” 


'ihe  above  partial  section  has  been  hold  to  apply  in 
any  trial  before  any  tribunal,  or  in  any  proceedings, 
(State  ex  rel  v,  Kearns,  2C4  S«  ■ , 775.) 

When  a person  applies  for  a license,  or  has  re- 
ceived a license,  he  may  be  subpoenaed  to  testify,  and 
it  would  i ot  be  a violation  of  Section  23,  Article  II 
of  the  Constitution  of  Missouri,  for  tho  reason  that 
in  accepting  the  license  he  lias  waived  his  constitutional 
immunity.  In  the  case  of  an  application  for  a license 
he  may  then  refuse  to  testify  to  facts  which  would  in- 
criminate him,  but  would  thereby  empower  the  board  to 
refuse  the  application. 
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It  Is,  therefore,  the  conclusion  of  this  department 
that  the  i-ilssouri  heal  -state  Commission  has  no  authority 
to  subpoena  a real  estate  broker  to  appear  before  the 
Commission  and  show  cause  why  he  sho iid  not  be  prosecuted 
for  failure  to  apply  to  the  oommicsion  for  a real  estate 
license. 


II 


Your  second  question  reads  as  follows: 


"'..'hat  procedure  is  necessary  and  what 
Information  is  required  to  prosecute  a 
violator  that  operates  without  a State 
heal  estate  License? 

"The  Com:  ission  has  received  letters 
from  various  parts  of  the  otate  that 
Gives  the  names  and  in  some  cases  nev/s- 
paper  advertisements  of  violators  and 
the  Commission  is  desirous  of  obtain- 
ing necessary  instructions  to  prosecute 
some  of  these  reported  violators," 


Section  1 of  the  Missouri  heal  nstate  Commission 
Act,  Laws  of  Missouri,  1941,  pa  ;e  425,  reads  as  follows: 
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"After  January  1,  1942,  It  shall 
bo  unlawful  for  any  person,  co- 
partnership, association  or  cor- 
poration, foreign  or  domestic,  to 
act  as  a real  estate  broker  or 
real  estate  salesman,  or  to  adver- 
tise or  assume  to  act  as  such  with- 
out a license  first  procured  from 
the  .Missouri  heal  estate  Commission. " 

i 

This  section  consists  of  two  specific  law  viola- 
tions. ihe  first  violation  is:  “to  act  as  a real  estate 
broker  or  real  estate  salesman,"  without  first  having 
procured  a license  from  the  Missouri  heal  rstate  com- 
mission; the  second  violation  is:  “to  advertise  or 
assume  to  act"  as  a real  estate  broker,  or  real  estate 
salesman,  without  first  having  procured  a license  from 
the  i : ssouri  real  kstate  commission. 

The  information  must  be  erawn,  if  on  one  count 
only,  on  only  one  of  the  two  violation  s,  as  above  set 
out,  but  the  information  may  be  drawn  under  two  counts, 
each  consisting  of  one  of  the  two  violations  above  set 
out. 


After  the  proof  has  been  introduced,  and  bofore 
the  cause  is  submitted  to  the  court  or  jury,  the  State 
can  elect  on  which  count  it  desires  to  stand,  but  the 
election  is  not  compulsory. 

In  the  case  of  State  v.  Stark,  148  s,  , (2d)  82, 
par.  4,  the  court  in  holding  that  it  is  not  compulsory 
to  make  such  election,  in  a case  where  a person  was 
being  prosecuted  for  practicing  medicine  without  a li- 
cense, said: 
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" * Either  did  the  court  err 

in  not  roq  liring  the  state  to  elect 
upon  which  count  it  would  try  the 
defencant.  -the  defendant  was  proper- 
ly charged  in  separate  counts  and 
Counts  1 and  2 were  properly  sub- 
mitted to  the  jury.  State  v.  Young, 
Ho.  App.,  215  ->•  .a.  499;  State  v. 
iCellmann,  543  Ho.  762,  123  3.  li,  2d 
70." 


lindor  section  17,  of  the  Missouri  l.eal  estate 
Commission  Act,  any  person  violating  the  provisions  of 
the  Act  is  guilty  of  a misdemeanor.  Under  section  3785 
R.  S,  Missouri,  1939,  no  criminal  action  can  be  prose- 
cuted after  one  year  from  the  commission  of  the  crime, 
and  the  institution  of  the  prosecution  .ates  from  the 
time  of  the  filing  of  the  information,  (State  v.  Griddle, 
259  S.  W.  429J 

In  a criminal  prosecution  under  the  i.issouri  heal 
estate  Commission  Act;  the  complaint  and  information  may 
be  either  filed  in  a justice  court,  in  the  townshi  where 
the  violation  has  been  committed,  or  in  tho  cirouit  court 
of  the  county  in  which  the  violation  has  been  committed. 
(Section  3C91  h.  S.  Missouri,  1939.) 

The  proper  procedure  is  to  have  a complaining 
witness  file  an  affidavit  with  the  prosecuting  attorney, 
as  set  out  in  oection  3895  R.  3.  Missouri,  1959.  The 
prosecuting  attorney  may  file  an  information  on  h's 
information  and  belief,  if  he  so  desires,  without  an 
affidavit,  and  may  file  the  information  either  bofore 
a justice  of  the  peace  in  the  township  where  tho  crime 
was  com  itted,  or  in  the  circuit  court  of  the  county 
in  which  the  crime  was  committed.  Section  3895,  supra, 
provides  the  affidavit  can  be  filed  in  the  office  of  the 
clerk  of  the  circuit  court,  or  with  the  prosecuting  attor- 
ney, with  tiie  names  of  all  witnesses  to  be  used  in  the 
prosecution  of  the  case.  It  then  becomes  the  duty  of 
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the  prosecuting  attorney  to  file  an  information , as 
set  out  in  oection  3894  M.  o.  Missouri,  1939.  The 
information  must  be  verified  by  the  prosecuting  attor- 
ney. 

In  the  prosecution  of  a continuing  misdemeanor, 
such  as  practicing  medicine,  dentistry,  osteopathy  and 
acting  as  real  estatd  broker,  dealer,  or  salesman,  with- 
out first  having  obtained  a license  from  the  proper  board, 
it  is  better  to  framd  the  information  as  to  the  continuing 
dates,  and  it  is  not  necessary  that  a specific  date  of  an 
act  be  set  out  in  a » sdemeanor  information,  l’he  misde- 
meanor should  show  a continuing  act  from  one  date  to 
another,  but  the  dates  mentioned  in  the  information 
should  be  within  the  sta  ute  of  limitations  of  one  year 
before  the  filing  of  the  information. 

It  \vas  so  held  in  the  case  of  The  State  v.  bennett, 
102  . ;o.  356,  1.  c.  368,  where  the  court  said: 


"The  offense  as  charged  Is  but  single, 
and  only  one  punishment  could  be  ap- 
plied on  the  information  as  now  framed. 
SL.ate  v.  . t^bblefield.  32  LIo.  563.  The 
pith  of  it  is  the  prosecution  of  the 
business  of  private  detective  without 
license.  ..hether  it  was  essertial  (in 
order  to  bring  the  case  within  the  stat- 
ute) to  allege  that  defendant  acted  us 
a detective  to  the  extent  of  making  it 
a business  need  not  be  discussed  since 
tlxat  allegation  was  in  fact  made.  The 
si  te’3  evidence  was  directed  chiefly 
toward  showing  that  de^encant  engaged 
in  that  business. 

"It  went  to  show  that  defendant,  within 
the  period  mentioned,  ept  a business  of- 
fice the  sign  at  which  was  ’C.  B.  Eennett, 
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Letoctive  Agency;'  that  he  adver- 
tised 'all  kinds  oi‘  detective  busi- 
ness promptly,  attended  to'  with  his 
name  and  location  oi‘  office,  in  one 
of  the  city  papers,  and  one  witness 
(an  attorney)  also  testified  that  he 
employed  anc  paid  defendant  to  render 
him  services  In  searching  for  informa- 
tion to  utilize  in  connection  with  a 
case  he  had  in  hand,  i'hese  facts  fair- 
ly tended  to  support  the  charge  prefer- 
red. 

"An  allegation  that  o^e  cond  cts  or 
prosecutes  a certain  oneral  avocation 
or  business  falls  within  the  rule  t.  at 
where  a misdemeanor  (merely  statutory) 
is  made  up  of  a series  of  transactions 
or  acts,  indicating  a general  design,  • 
v/hich  cannot  be  enumerated  on  the  rec- 
ord without  unnecessary  prolixity  and 
danger  of  variance,  they  ought  not  to 
be  required  to  be  stated  where  the 
char  ,e  as  formulated  is  fairly  informa- 
tive of  the  case  to  be  met.  United 
states  v.  Goodin; ; (1827),  12  cheat.  4C0. 
Ihe  allegation  that  a particular  busi- 
ness v/as  carried  on  without  a license 
belon  s to  this  class,  Sterne  v.  state 
(1852),  20  Ala.  43;  state  \.  yors.  3upra 
State  v.  Little,  supra;  State  v.  sprinkle 
(1  ;46) , 7 humph.  36;  Commonwealth  v.  Pray 
(1832),  13  Pick.  362.  Considering  the 
whole  recore,  v/e,  therefore  hold  the  in- 
formation Y/as  sufficiently  definite  and 
certain  to  support  the  proceedings." 


Missouri  Meal  estate 
Commission 


(9) 


October  21,  1.42 


Also,  in  the  case  of  dtatc  v.  Randolph,  139  . io. 

App.  511,  1.  c.  313,  where  the  court  said: 

"it  1 8 next  contended  that  the  informa- 
tion havin.;  been  filed  august  15,  1907, 
charging  the  sale  of  liquor  to  have  oc- 
curred on  the  day  of  June,  1906, 

that  the  information  shows  on  its  face 
that  the  offense  was  barred  by  the  Stat- 
ute of  Limitations  and  will  not  support 
a conviction. 

"The  offense  charged  is  a raisdemanor , 
and  time  is  not  of  the  essence  of  the 
offense;  hence,  its  commission  could 
be  shown  on  any  day  v/lthin  a year  be- 
fore the  filing  of  the  information,  and 
the  allegation  as  to  da  e in  the  informa- 
tion is  wholly  immaterial  under  our  stat- 
ute. (Revised  otatutes  of  1899,  section 
2535.)  All  that  is  req  lred  in  cases 
in  which  time  is  not  of  the  essei.ee  of 
the  offense  is  that  the  r>roof  of  the  com- 
mission of  the  offense  shall  be  within 
the  period  of  the  3tat\ te  of  Limitations, 
which,  in  this  case,  would  be  one  year. 

"i3y  an  examination  of  the  transcript  in 
this  case  we  learn  that  the  evidence  shows 
the  sale  to  have  occurred  in  oepteraber, 
1906.  This  information  having  been  filed 
on  August  15,  1907,  the  proof  shows  the 
sale  to  be  within  one  year  prior  to  the 
filing  of  the  information,  and  is  suf- 
ficient." 
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are  herein  setting  out  an  approved  form  of  affi- 
davit to  be  made  by  a complaining  witness,  either  before 
the  circuit  clerk  of  the  county,  or  the  prosecutin  at- 
torney of  the  county: 


“li.  TWS 


(Name  the  Court) 

f "3TATL  OF  M SSOlLl, 


vs 


"(Lame  Defendant) 


Plaintiff, 


Defendant. 


"OOi 


LPLA1LT 


"Comes  now  and 

( bar, i6  of  Affiant) 

being  first  duly  sworn  on  his  oath 
states : 


"That  , 

(lame  of  defendant) 
in  the  County  of  . 

(Lame  of  County) 

and  State  of  Missouri,  on  the  _____  say 

of  , 1942,  and  on  divers 

other  days  and  times  prior  thereto, 

between  said  date  and  the  c ay  of 

(within  one  year  before  the 

filing  of  the  complaint)  did  then  and 


V 


Missouri  i eal  estate 

Com  lission  (11)  October  21,  1942 


there  wilfully,  wron,  fully  and 
unlawfully  act  as  a ( real  estate 
broker/  or  real  estate  salesman)  or 
(to  advertise  as  a ronl  estate  broker) 
or  (real  estate  salesman)  or  (to  assume 
to  act  as  a real  estate  broker  or  real 
estate  salesman)  without  then  and  there 
having  a license  from  tho  niosouri  Real 
estate  Commission  of  the  -,tate  of  Mis- 
souri, 


"Subscribed  ana  sworn  to  beforu  me 
this  day  of  , 19  . 


(Officer  taking  oath.)" 

'i'he  above  is  simply  a copy  of  arj  affidavit  to  be  filed 
by  r rnon  designated  as  the  complaining  witness. 

This  complaint  should  also  have  all  of  the  liecesaary 
v/ltnes  es  then  luiown,  who  are  to  testify  in  the  case. 

Upon  the  filing  of  the  above  complaint  before  the 
prosecuting  attorney,  it  becomes  the  duty  of  the  prose- 
cuting attorney  to  file  an  information,  t©  are  herein 
setting  out  an  approved  form  of  the  inf ormatlon  to  be 
filed  by  the  prosecuting  attorney,  either  directly  in 
the  circuit  court,  or  before  some  justice  of  tne  peace, 
in  the  township  where  the  hlssourl  heal  -state  Commission 
Act  lias  been  violated. 


"11;  ihh 

ii 

(home  of  tho  court) 
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"STATL  Ji  1 oSjjRI, 

Plaintiff 


V3. 


ft 

( j.aine  of  uei'enuant) 


defendant • 


“liJFOi-iATIOn 


"Mow  comes  » Prosecuting 

Attorney,  for  tne  iitate  oi*  Missouri,  in 

and  for  tlie  body  of  the  County  of  , 

ai  d upon  his  oath  informs  the  court  that 

, whose 

(.ame  of  defendant) 

Christian  name  in  full  is  unknown  to  said 
Prosecuting  Attorney,  late  of  the  county 

aforesaid,  on  the  day  of , 

1942,  at  the  County  of  , &tate 

of  Missouri,  and  on  oivors  other  days  and 
times  prior  thereto  between  said  date  and 

the  day  of  , 1941,  did  then 

and  there  wilfully,  wrongfully  and  unlawfully 
act  as  a real  estate  broker  without  then  and 
there  having  a license  from  the  Missouri  heal 
hstate  Commission  of  the  -tate  of  Missouri; 
against  the  peace  and  dignity  of  the  tate. 

II 

Prosecuting  Attorney 

"STAlh  OF  MISSOURI,  ) 

SS 

COl)hTiY  j¥  ) 
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" , Prosecuting 

Attorney,  in  ana  for  

County,  Missouri,  makes  oath  and 
says  tliat  the  facts  set  forth  in 
the  foregoing  information  are  true, 
according  to  liis  best  information 
and  belief. 


"Subscribed  and  sworn  to  before  me 
this cay  of  19 . 


(Officer  taking  ac- 

lcnowl  edgme  nt , ) ” 


'fhls  information  has  been  approved  in  State  v,  Bennett, 
102  Mo.  356,  and  State  v.  Stark,  148  S.  ' . (2d)  82. 

‘x'he  above  information  may  be  drawn  under  two 
counts,  that  is,  acting  as  a real  estate  broker  under 
one  count,  and  assuming  to  uct  as  a real  estate  broker 
under  the  second  count,  be  consider  it  advisable 
though  that  only  one  count  should  be  contained  in  the 
information,  that  is,  "acting  as  a real  estate  broker 
without  a proper  license." 

In  filing  the  complaint  or  information  the 
Missouri  neal  .estate  Commission  should  take  into  con- 
sideration a part  of  Section  3,  of  the  Missouri  heal 
Mstate  bommission  Act,  which,  in  a way,  takes  the  teeth 
out  of  the  act.  fhat  part  which  we  refer  to  in  Section 
3,  reads  as  follows: 
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" nor  shall  this  act  apply 

to  ary  person  who  does  rot  advertise 
or  hold  himself  out  to  the  public  as 
a licensed  r^al  estate  broker  or  deal- 
er and  who  blight,  occasionally,  buy 
or  offer  td  buy,  or  sell  of  offer  to 
sell,  or  r4nt  or  least  or  offer  to 
rent  or  ledse  any  real  estate,  or  to 
loan  or  offtar  to  loan  money  secured 
by  real  estate,” 


Under  the  above  exception  to  the  Missouri  -eal  estate 
Commission  Act,  It  almost  becomes  necessary  that  unless 
a person  fraudulently  represents  hi  self  to  be  the  holder 
of  a Missouri  Keal  ^ state  license,  any  person  may  act 
as  a real  estate  broker,  or  salesman  occasionally.  It 
v/ould  be  a question  df  fact  In  the  trial  of  the  case 
as  to  what  might  be  considered  "occasloi;allyn  perform- 
ing the  duties,  as  set  out  in  the  above  partial  section* 
So,  In  view  of  that  iact,  in  order  to  obtain  a conviction 
that  would  be  affirmed,  it  v/ould  be  almost  necessary 
that  the  Information  set  out  that  the  person  charged 
has  been  acting  as  a ,real  estate  broker  for  several 
months,  and  there  should  be  evidence  to  substantiate  the 
charge • 

It  is  not  necessary  to  negative  the  exceptions 
set  out  In  Section  3,  of  the  Act,  when  a prosecution 
has  begun  under  Section  1 of  the  Act,  It  was  so  held 
in  State  v.  Smith,  233  .lo,  242,  1,  c,  254,  where  the 
court  said: 


"This  court  has  held  it  to  be  the 
sound  rule  in  this  state  that  where 
the  exception  is  contained  in  a sub- 
sequent section  to  the  one  which  de- 
fines the  offense,  such  exception 
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need  not  be  negatived  in  the 
information,  (otata  v.  Bockstruck, 

136  Mo.  1.  c.  352.)" 

1 

The  following  evidence  is  suggested  in  the  prosecu- 
tion of  brblcers  or  others  who  come  within  the  powers 
of  the  Missouri  Keal  -state  Uommisslon  Act# 

. I 

First  - The  best  witness  would  be  a wit- 
ness who  has  dealt  personally  with  the  de- 
fendant, and  can  testify  that  he  either 
stated  that  he  had  a Missouri  Keal  • state 
Gommission  license,  or  that  he  had  been 
selling,  buying  or  dealing  otherwise,  in 
property,  or  loaning  or  offering  to  loan 
money  secured  by  real  estate  for  some  time 
continuously,  or,  any  contracts,  applica- 
tions for  loans,  etc.,  used  in  the  trans- 
action between  the  defendant  and  the  com- 
plaining witness  would  be  admissible; 

second  - in  case  the  defendant  had  adver- 
tised certain  properties  for  sale  which 
were  not  owned  by  the  defendant,  and  for 
tiie  sale  of  which  he  nas  to  receive  a com- 
mission, the  newspaper  advertisements, 
including  ..iany  of  those  Inserted  prior 
to  the  date  alleged  in  the  Information 
can  be  used  in  evidence,  provided  that 
it  can  be  shown,  either  dy  the  representa- 
tives of  the  newspaper  oil  by  other  witnesses 
that  the  defendant  inserted  the  advertisement 
or  ,nade  admissions  that  he  had  inserted  the 
advertisement ; 

third  - other  proper  evidence  which  could 
be  admitted  would  be  stationery  of  the  de- 
fendant sijowing  that  he  is  a real  estate 
dealer,  or  dealt  in  the  loaning  of  money 
which  1 8 secured  by  real  estate; 
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fourth  - In  case  the  defendant  has  an 
office,  and  has  a window  display  or 
signs  that  designate  the  defendant  as 
a real  estate  broker,  or  othpr  person 
who  is  covered  by  the  illssouri  heal 
estate  Commission  Act,  photographs  of 
the  advertisements  on  the  windows  wj uld 
be  prope  c evidence  in  court!  to  show  that 
he  assumed  to  be  a real  estjate  broker, 
or  other  person  covered  by  It  he  Act; 

fifth  - in  a prosecution  lender  ar:  informa- 
tion for  a misdemanor,  such  as  the  informa- 
tion herein  set  out  time  is  not  an  essence 
of  the  crime,  except  that  it  must  be  evi- 
dence of  a fact  that  the  crime  was  committed 
within  one  year  before  the  filing  of  the 
misdemeanor,  under  such  a procedure  other 
transactions  are  admissible  to  sliov/  that 
he  was  dealing  in  real  estate  or  perform- 
ing other  duties  under  the  hisaourl  ncal 
hstute  Commission  act,  with  different 
persons  at  different  times,  for  the  rea- 
son that  the  gist  of  the  prosecution  is 
acting  as  broker,  and  other  duties  in 
violation  of  the  Missouri  leal  nstate 
Commission  Act; 

sixth  - the  best  evidence  would  be 
letters  or  communications  between  the 
defendant  and  customers,  or  prospective 
customers,  in  v:hich  letters,  or  communica- 
tions, he  offered  to  sell  property  which 
he  did  not  own,  or  offered  to  buy  property; 

seventh  - in  some  cities  and  townships 
real  estate  brokers  and  other  persona  com- 
ing within  the  Act,  are  compelled  to  obtain 
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occupation  lice*  se  for  their  o-lice.  A 
certified  copy  of  the  application  for 
the  real  estate  1 cense  li  the  city,  town- 
ship, or  other  municipality  would  be  proper 
evidence  In  the  trial  set  out  under  the 
above  informatior  that  he  was  acting  as  a 
broker  or  other  person  coming  wit  in  the 
Missouri  l.eal  .estate  commission  act,  with- 
out a proper  license; 

eight  - some  r-al  estate  boards  of  dif- 
fcre:  t cities  require  that  an  application 
be  made  ano.  his  qualifications  passed  upon 
before  a ptrsor  can  become  a member  of  the 
real  estete  oar  . The  .aid  real  estate 
boards  ai c composed  of  o ly  members  who 
are  acting  as  real  estate  brokers,  or 
performing  other  duties  coming  under  the 
Missouri  eal  : Me  ^Oj.i  iission  act.  in 
such  case  the  written  application  would  be 
an  admission  that  the  defendant  is  acting 
as  a broker  or  performing  other  outles  coin- 
ing within  the  act,  ant  would  be  admissible 
to  show  that  if  he  had  no  license  he  has  vio- 
lated the  act.  This  is  especially  so  in 
associations  known  as  "realtors"; 

nine  - other  evifier ce  atmissible  would  be 
in  case  of  a client  who  has  paid  the  de- 
fendant a commission  for  the  sale  or  purchase 
of  real  estate,  and  has  given  a check  pay- 
able to  the  ae  endant  for  said  commission, 
the  check  may  be  used  as  evidence  in  the 
trial  of  the  cause. 


Under  the  above  procedure  ant  evidence  suggested,  it  is 
necessary  that  the  evide,  ce  must  show  that  the  defendant 
has  falsely  advertised  or  held  hi  self  out  to  the  pub- 
lic as  a real  estt.te  broker  or  dealer,  and  that  he 
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is  not  occasionally  buying  or  offering  to  buy,  selling 
or  offering  to  sell,  renting  or  leasing,  or  offering 
to  rent  or  lease,  any  real  estate,  cv  loaning  or  offering 
to  loan  money  secured  by  real  estate. 


Respectfully  submitted 


Vi.  J.  bURKL 

Assistant  Attorney  General 


AP  RjVnD: 


KJY  HoKITTRICK 

Attorney  General  of  Missouri 
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Mr,  J . '■  . i obbs 
executive  secretary 
Missouri  i'.eal  state  Com  ins  ion 
Jefferson  city,  i._ssouri 


bear  *->ir : 


Your  request  for  an  opinion,  as  to  'he  .her  or 
not  the  lnoustrlal  ank  and  Trust  Co  many  of  wt.  Louis, 
organized  under  the  Lavrs  of  the  Its  to  of  issouri,  is 
required  to  have  a real  estate  license,  lias  been  re- 
ceived. 

The  facts  upon  which  we  base  our  opinion  read 
as  follows: 


” * * Industrial  rank  and  Trust 
Company  is  a trust  company  organized 
under  the  laws  of  the  -tate  of  Mis- 
souri. In  the  course  of  its  busi- 
ness as  a trust  company,  it  lends 
its  own  funds  upon  security  of  r~al 
estate,  taking  deed  of  trust  or 
mortgages.  Cpon  occasion,  such 
loans  are  sole  by  It  to  other  insti- 
tutions. ^uoh  sales  are  not  negoti- 
ated or  urran.  od  In  advance  of  the 
Lng  of  the  loans*  1 c loans  are 
made  by  industrial  on  its  own  behalf 
arad  not  for  others.  Industrial  does 
not  hold  Itself  out  to  the  public  as 
a licensed  real  estate  broker  or  deal- 
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section  3 of  the  Missouri  heal  *~st&te  Commission 
Act,  L&ws  Oi  Missouri,  19' 1,  par  e 425,  partially  reac.  s 
as  follows : 


"a  real  estate  broker  Is  any  persor , 
copartnership  association  or  corpora- 
tion, foreign  or  domestic,  who  adver- 
tises, clai  s to  tu  or  holds  himself 
out  to  the  nuclic  as  a Ll^LLbLD  real 
estate  brol er  or  dealer  and  who  for 
a compensatior  or  valuable  considera- 
tion, as  a whole  or  partial  vocation, 
sells  or  offer:)  for  sale,  buys  or 
offers  to  buy,  exchanges  or  olfers  to 
exchange  the  real  est  te  of  others;  or 
who  leases  or  offers  to  lease,  rents 
or  oflers  for  rent  the  real  estate  of 
others;  or  who  loans  money  for  others 
or  offers  to  negotiate  a loan  secured 
or  to  be  secured  by  a deed  of  trust  or 
mortgage  on  real  property.  «•  * This 
act  shall  not  apply  to  any  person, 
copartnership,  association  or  corpora- 
tion who  as  owner  or  lessor  performs 
any  of  the  acts  aforesaid,  with  ref- 
erence to  prope  ty  ov/x.ed  or  leased 
by  them,  r or  to  their  employees  in  the 
regular  course  of  the  ownership  and 
management  of  such  property;  ~ . " 


be  presume  the  contention  is  over  the  senter ce  con- 
tained in  the  above  partial  section,  which  reads  as 
f ollov/s : 


M > n t who  loans  money  for  others 
or  offers  to  negotiate  a loan  se- 
cured or  to  be  secured  by  a deed 
of  trust  or  mortgage  on  real  "~or- 
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The  main  question  Is:  shat  was  the  intention  of 
the  legislature  in  using  the  word,  "or  offers  to 
negotiate  a loan?” 

lhe  word  "negotiate”  is  defined  in  the  case  of 
Garter  v.  butler,  174  S.  \ . 399,  1.  c.  402,  where  the 
court  said: 


" ■*  * The  word  'negotiate'  is  derived 
from  the  word  'negotiable'  and  when 
both  words  are  used  in  connection 
with  the  same  subject,  they  partake 
of  the  same  meaning.  >.biot,  in  his 
Law  Dictionary,  under  the  title  'ne- 
gotiate,' defines  it  as  follows: 

"'To  transfer  under  commercial  lav/, 
an  evidence  of  debt  or  an  instrument 
for  the  payment  of  money,  so  that 
the  holder's  title  is  i dependent 
of  any  equities  existing  against 
the  transferror  - to  transfer  by 
indorsement . ' 

"The  learned  author  adds  that  'ne- 
gotiable' and  'ne  otiabllity'  in- 
clude this  mean  in  g Oily.  i.ir.  houvler, 
in  his  dictionary,  says  that: 

" ' Legotiation,  as  used  by  writers 
on  mercantile  law,  means  the  act  by 
which  a bill  of  exchange  or  promis- 
sory note  is  nut  in  circulation,  by 
beirg  oassed  by  or.e  of  the  original 
parties  to  another  person.  V.alker 
v.  Ocean  Lank,  19  lna.  247.'" 
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'this  Is  termed  a strict  definition  of  the  word  negotiat 

In  Lowrie  v.  nunkel,  49  bo.  app.  153,  156,  the 
court  said: 


' 1 egotis  ted, ' when  applied  to  a 
note,  means  more,  than  indorsement 
merely,  anc-  includes  delivery." 


'rhe  above  construction  is  to  the  effect  that  the  word 
"negotiated,"  means  the  transfer,  by  endorsement,  of 
a note. 

In  the  case  of  Aorthruo  v.  Liggs,  106  5.  .. 

1123,  1125,  12S  o.  App.  217,  the  court  held: 


"ihe  word  ’negotiate,’  as  used  in 
a petition,  which  alle  es  that  de- 
fendant authorized  plaintiff  to  ne- 
gotiate a 3ale  of  a lease  for  de- 
fendant, shoula  be  construed  to 
mean  conversation  in  arranging  the 
terms  of  a contract." 


'ihe  above  definition  defines  the  v?ord  "negotiate" 
as  meaning  an  arrangement  of  the  terms  of  a contract. 

In  the  case  of  htete  ex  rel.  Carrollton  Lchool 
hist.  v.  Gordon,  133  S.  9.  44,  47,  231  *«o.  547,  in 
quoting  s d adopting  definitions  in  ebster's  * ew 
unabridgec  bict.  and  ^lack's  Law  Diet.,  the  court 
held: 


" ' Negotiated, ’ in  the  usual  technical 
er.d  legal  sense  used  by  law-writers 
in  speaking  of  co  jnerclal  paoer,  means 
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to  transfer  for  a valuable  con- 
sideration under  rules  of  com- 
mercial lav;.  xhe  term  is  some- 
times used  as  meaning  to  discuss 
or  arrange  for  a sale  or  bargain, 
or  the  preli  .inaries  of  a business 
transaction ; also,  to  sell  or  dis- 
count negotiable  paper,  or  assign 
or  transfer  it  by  indorsement  or 
delivery.  The  term  as  used  in  lev. 
ot.  1909,  Sec.  1275,  which  provides 
that  before  a school  bond  shall  be 
negotiated  it  shall  first  be  pre- 
sented to  the  htate  Auditor  for 
registry,  means  the  selling  and 
putting  In  circulation  by  delivery 
in  consummation  of  the  sale.)" 

( Undei scoring  ours.) 


In  the  case  of  btate  ex  rel.  earrollton  School 
hist.  ko.  1,  Ip.  53,  R.  23,  v.  Gordon,  133  b.  V..  44, 
47,  231  o.  547,  the  court  held! 


"Rev.  St.  1909,  bee.  1275,  provides 
that  before  any  school  bond  'shall 
obtain  validity  or  be  negotiated, 
such  bond  shall  first  be  pr>-  sented 
to  the  ^tate  auditor,  who  shall 
register  the  same,'  etc.  uelo,  that 
the  term  'obtain  validity'  meant 
to  become  clothed  with  validity  as 
a present  and  subsisting  obligation, 
and  the  term  'negotiated*  meant  that 
the  bonds  should  I.a\e  been  sold  and 
put  In  circulation  by  delivery  in 
consummatioi  of  the  sale;  and  offi- 
cers of  a school  oistrict,  after 
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bonds  have  been  voted,  may  ad- 
vertise for  bins  and  accept  a bid 
for  bonds  before  they  have  been 
registered  by  the  ttete  Auditor; 
and  hence  such  acts  of  the  officers 
furrish  r.o  reason  for  refusing  regis- 
tration • " 

I 

In  the  case  of  I rational  lerlr  of  ooramerce  of  Lincoln 
v.  farmers'  . credent's'  Lank,  188  i • ..  , 5L3,  7 

iet,  841,  the  court  held: 


"Under  the  provisions  of  tl  e nego- 
tiable ii  strutnei  ts  law,  oomp.  St, 

1909,  c,  41,  that  every  ^ersor  ne- 
gotiating an  instrument  by  delivery 
warrants  that  it  is  enuine,  end  that 
he  has  gooo  title,  end  article  3,  sec, 
50,  of  such  law,  providing  that  an 
instrument  is  negotiated  v ben  it  is 
transferred  to  another  so  as  to  make 
the  transferee  the  holuer,  the  word 
'negotiating'  means  putting  into  cir- 
culation by  assignment  of  a claim,  by 
indorsement,  to  dispose  of  by  sale, 
and  in  5 ords  and  ^hraaes,  firsl 
beries,  p.  4771,  it  is  saia:  'lo 
"negotiate"  means  to  conclude  by  a bar- 
gain, treaty,  or  agreement,  to  trans- 
fer, to  sell;  and  the  power  to  ne- 
gotiate a bill  or  note  is  said  to  be 
the  power  to  indorse  ana  deliver  it  to 
another,  so  tha^  the  right  of  action 
shall  also  pass,  and  negotiation  means 
the  act  by  which  a bill  of  exchange  or 
note  is  put  Into  circulation  by  being 
passed  by  one  of  the  original  parties 
to  another  person.'" 
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In  the  above  case  the  court  defined  the  word 
"negotiated,”  to  be  also  the  oreliminary  of  a business 
transaction. 

It  i 3 very  ndtlbeable  that  sectioz  5,  supra,  in 
describing  a re?l  e abate  broker,  sets  cut  first,  one 
who  actually  loan*  rdbney  for  others,  and,  second,  one 
who  offers  to  negotiate  a loaru  In  other  words,  it 
was  the  intention  In  so  framing  the  sentence  to  de- 
fine a broker  as  c ne  who  actually  loans  money  for 
others  or  offers  to  loan  money  for  others  where  the 
loan  is  secured  by  real  estate.  xt  cannot  be  said 
that  the  word  "negotiate"  means  the  strict  definition 
such  as  endorsing  tfee  note.  1'he  sectijon  does  not 
say  negotiating  the  "note",  but  says,  "loans."  Under 
the  facts  set  out  in  the  above  statement,  the  Industrial 
loans  its  own  money  snd  in  some  cases  sells  the  notes 
secured  by  real  estate.  As  oi  e who  negotia  tes  a note 
Is  not  a broker,  it  would  terminate  In  absura  results, 
for  the  r sson  that  it  would  prevent  the  owner  from 
negotiating  Lis  own  note  without  first  obtaining  a 
broker's  license. 

In  the  case  cjf  otate  v.  Irvine,  72  ,.  .2d  96, 

335  Mo*  261,  oo  i.J  L.  232,  the  court  held  that  a 
statute  will  not  he  so  construed  as  to  require  im- 
possibilities, or  lead  to  absurd  results,  if  suscept- 
ible of  reasonable  interpretation.  By  reason  o 1 the 
clause  in  section  3,  which  oxeupta  from  the  Act  a 
corpora tlon  which  as  an  owner  performs  any  of  the  acts 
prohibited,  it  was  clearly  the  Intention  that  "offer 
to  negotiate  loans  secured  by  real  estate"  meant  "for 
others. " 

In  reading  all  of  section  3,  supra, It  clearly 
is  shown  that  the  intent  and  purpose  of  the  whole  Act 
was  to  protect  the  money  and  property  of  others  from 
acts  of  agents  and  brokers,  and  the  legislature  was 
n6t  ii  ttreated  in  the'  waj  the  omer  handled  their  proper- 
ty or  ne  otiated  their  own  loans. 
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The  legislative  intent  must  be  determined  from 
the  statute  es  a whole, #and  all  of  its  provisions  har- 
monized if  reasonably  ooar.lt le,  and  particular  words 
may  be  iven  a broader  or  a more  restricted  meaning  than 
the  dictionary  defir itlon,  and,  in  extreme  cases,  words 
may  be  stricken  out  of  the  statute  in  order  to  harmonize 
it,  since  ; e reason  of  the  law  prevails  over  its  letter. 
(State  ex  rel.  bess  v.  schult,  145  S.  <«.  2d  486.) 

Under  the  above  holding  the  words  "for  others," 
might  be  interpreted  to  refer  also  to  the  offering  to 
negotiate  loans. 

In  construing  an  act,  the  true  intention  of  the 
framers  must  be  followed,  and  where  necessary  the  strict 
letter  of  the  act  must  yield  to  the  manifest  irtent  of 
the  legislature.  (State  ex  rel.  Webster  Proves  Sanitary 
sewer  l ist.  v.  -mith,  116  S.  . 2d  816,  342  . o.  3C5.) 
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It  is,  therefore,  the  opinior  of  this  department 
tliat  the  industrial  bank  and  Trust  Comnany  is  not  re- 
q ired  to  obtain  a real  estate  license,  for  the  reason 
that  it  is  the  owner  of  the  funds  which  are  loaned 
upon  security  of  real  estate. 

It  is  further  the  opini  i of  this  department  that 
it  is  not  required  to  obtain  a real  estate  llcerse  for 
selling  its  own  loans  which  were  made  with  its  own 
funds . 


Respectfully  submitted 


AP^RUvLDs  V..  J.  bURKh, 

Assistant  attorney  Cei  ei  al 


Rolf  hcKil'il.lCh 

Attorney  general  of  issouri 


REAL  ESTATE  COMMISSION: : Broker, or  agent  may  represent 
seller  or  buyer  In  the  sale  of  restricted  property, 
where  the  bujer  is  informed  that  the  property  is  subject 
to  certain  restrictions. 
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Missouri  hoax  Estato  Comrai salon 
Jefferson  City,  Missouri 


r 

FILED 

Attention:  Mr.  J.  V/.  Hobbs, 

ibcecutive  Secretary 


Dear  Sir: 


Your  request  for  an  opinion  submitted  in  response 
to  a letter  from  Carl  Roman  Johnson  of  Kansas  City, 
Missouri,  has  been  received. 

Mr,  Johnson's  letter  reads  as  follows: 


"In  the  light  of  your  previous  rul- 
ings on  the  sale  of  restrictive 
proporty  to  members  of  the  Negro 
race,  and  in  viow  of  v/hat  has  been 
repres anted  to  be  the  understanding 
of  certain  dealers  in  the  light  of 
your  rulings,  will  you  be  kind  enough 
to  advise  whether  or  not  the  following 
statement  or  clause  in  a real  estate 
sales  contract  will  remove  the  objec- 
tion to  sales  in  restricted  areas: 

"•It  is  agreed  and  understood  by 
both  buyer  and  seller  of  the  above 
described  property  that  there  Is  a 
purported  restrictive  covenant  on 
said  property  which  prohibits  the 
sale  and  conveyance  of  said  property 
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to  liegroas  and  persons  of  \frican 
descent  and  tills  salo  Is  being  pro- 
moted and  consummated  vati  1 full  knowl- 
edge 01  this  purported.  restriction*  * 

*' I have  in  mind  that  above  clause 
can  be  inserted  between  owners  and 
agents  and  could  also  be  laade  a part 
of  the  real  estate  contracts  in  the 
event  one  is  signed  or  negotiated*" 


In  some  ins tai.ee s restrictions  as  to  the  salo  ox* 
conveyance  of  pi'operty  to  negroes  and  porsoiis  of  African 
descent  maj  not  be  enforces*  As  a general  rule,  such  a 
restrictive  covenant  is  enforceable,  but  in  case  of  cuan- 
ges  in  the  nei^ioorhooo  of  tnp  property,  which  changes 
are  : o raulcal  as  to  practically  destroy  the  essential 
objects  and  pux*poses  of  the  restrictive  covenant,  then 
such  a covonant  ma^  not  be  enforced*  It  was  so  held  in 
the  case  of  hall  et  al  v.  hoohl  ir  ot  al,  143  • V..  (2d) 
439,  para*  15-5,  viiere  the  court  said: 


’’Rombauar  et  al*  v.  Compton  height* 
Christian  Churcn  ot  al.,  523  no*  1, 

40  5*  1 • 2d  54b,  vms  to  enjoin  vio- 
lation of  restrictive  covenants*  In 
that  caso  it  was  said  (40  b.  ...  2d  loc* 
cit.  553)  : »Iio  haru  ana  fast  rulo  can 
be  lain  down  as  to  when  ciian.  sd  condi- 
tions have  defeated  the  purpose  of  re- 
strictions, out  It  can  oe  safely  assorted 
the  changes  mast  be  so  rauical  as  practic- 
ally to  destroy  the  essential  oojocts  and 
purposes  of  the  agreement*  Thus  an  urban 
tract  may  be  uedlcated  to  residential  use 
under  cortain  restrictions  indicating  an 
intention  to  establish  a secludou  district 
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for  high-cless  homes.  It  Is  in- 
evitable that  with  the  lapse  of  time 
the  inarch  of  progress  and  the  shift- 
ing and  growth  of  the  city  the  for- 
ces of  disintegration  will  be  at  work, 
the  houses  architecturally  and  other- 
wise will  become  more  and  more  out  of 
date,  other  residential  districts  still 
more  pretentious  may  be  laid  out,  and 
changes  may  crowd  about,  outside,  but 
the  parties  must  be  deemed  to  have  an- 
ticipated these  things  and  to  have  in- 
tended to  combat  them  as  far  as  possible, 
hnd  so,  if  later  the  necessity  of  invok- 
ing the  restrictive  covenants  arises,  the 
mere  fact  that,  because  of  changed  con- 
ditions, the  restrictions  are  less  valuable 
than  they  once  were,  will  not  prevent  their 
enforcement  if  the  district  still  retains 
Its  essential  character  and  the  restric- 
tions remain  of  sub star tial  value.’ 

"The  above  excerpt  from  the  Lombauer 
case  is,  re  think,  applicable  to  the 
present  case.  It  may  be  that,  because 
of  charged  conditions,  the  restriction 
as  to  the  use  of  ax d kind  of  buildings 
in  the  Hinkle  Place  addition,  is  less 
valuable  to  lot  owners  in  the  addition  than 
formerly,  but,  under  the  record  here,  there 
is  no  escape  from  the  conclusion  that  the 
addition  itself  ’still  retains  its  essen- 
tial character  (of  a residential  district) 
and  the  restrictions  remain  of  substantial 
value. ’ " 


Also,  the  same  holding  was  had  in  the  case  of  Porter 
v.  Pryor,  1G4  b.  . (2d)  353,  par.  1,  where  the  court 
said: 
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"ihere  was  no  contention  made  In 
the  present  case  that  the  restric- 
tive agreement  was  contrary  to  pub- 
lic policy.  The  cortention  Is  made 
as  was  In  the  Johnson  case  that  con- 
ditions have  so  changed  in  the  last 
few  years  respecting  n6gro  occupancy 
In  the  general  neighborhood  of  the 
restricted  area  as  to  make  the  enforce- 
ment of  the  restrictive  agreement  in- 
equitable and  unjust.  o haid  and  fast 
rule  can  be  laid  aown  as  to  when  changed 
conditions  may  defeat  the  purpose  of  re- 
strictions, 'but  it  can  be  safely  asser- 
ted the  changes  must  be  so  radical  as 
practically  to  destroy  the  essential 
objects  and.  purposes  of  the  (restrictive) 
agreement.'  hall  et  al.  v.  A oehler  et 
al.,  347  Mo.  658,  143  £>.  ' . 2d  489,  loc. 
cl t • 492." 


The  question  as  to  whether  or  not  chan  ;ed  conditions 
may  destroy  the  restrictive  agreement  is  a question  of 
facts  in  each  particular  case.  Tor  that  reason,  the  fact 
that  the  real  estate  is  subject  to  a restrictive  agree- 
ment is  not  entirely  conclusive.  In  the  letter  above 
set  out,  the  real  estate  agent,  or  broker,  is  merely 
carrying  out  the  orders  of  his  client,  and  since  such 
a clause  Is  included  in  the  contract  of  sale  there  could 
be  no  fraud,  duch  a sale  could  be  had  between  the  owner 
without  the  intervening  actions  of  a real  estate  broker 
or  agent.  It  may  or  may  j ot  result  in  a lawsuit.  Sec. 
10,  of  the  Missouri  heal  -state  .Commission  Act,  Laws  of 
Missouri,  1941,  page  428,  sets  out  eleven  cauBes  for  the 
suspension  or  revocation  of  a license.  In  reading  these 
eleven  causes,  we  find  no  cause  that  would  prohibit  the 
real  estate  broker  or  agent  from  represer ting  a client, 
whose  property  is  under  the  restrictive  covenant  as  to 
Negroes,  In  selling  the  same  to  a Aegro,  provided  such 
a clause  as  set  out  In  the  letter  is  inserted  in  the  con- 
tract of  sale. 
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It  is,  therefore,  the  ooli ion  of  this  department 
that  the  license  of  a broker,  or  a ent  is  not  subject 
to  suspension  or  revocation  if  he  acts  as  broker  or 
agent  in  the  sale  of  property  restricted  a ainst  legroes, 
if  he,  in  the  sale  conveys  the  property  to  a »egro,  v/here 
the  buyer  is  ir formed  in  a written  contract  that  the  pron- 
erty  is  restricted  against  sale  to  i-egroes,  or  persons 
of  African  descent. 


Respectfully  submitted 


V..  J.  LJRKE 

Asslstart  attorney  General 


Ah  ROVED: 


ROY  McKITTRICK 

Attorney  General  of  issouri 


v.  Jb  :R\v 


ROAL'S  AND  BRIDGES:  Ro*d  district  under  township 

t zat ion  cannot  repair  roads 
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lion,  waiter  b.  totaling 
Prosecuting  Attorney 
Linn  County 
Linneus,  Missouri 


Dear  dir » 


We  are  in  receipt  of  your  request  for  an  or inion, 
which  reads  as  follows: 


"I  should  like  the  opinion  of  your 
department  a3  to  the  following 
situation : 

"Linn  County,  Missouri,  operates 
under  townshxp  organization.  Locust 
Creek  Township,  acting  under  the  pro- 
visions of  Section  8609,  Revised 
Statutes  of  Missouri  1939,  and  sub- 
sequent sections,  has  heretofore 
voted  a *50,000  bond  issue  for  road 
purposes. 

"The  township  board  now  desires  to 
apply  a part  of  the  proceeds  derived 
from  the  sale  of  these  township  road 
bonds  to  improve  certain  streets  in 
the  city  of  Linneus,  a city  of  the 
fourth  class,  located  within  Locust 
Creek  Township.  The  streets  to  be 
improved  are  necessary  to  connect 
certain  township  roads  with  each 
other  and  with  state  highways.  The 
city  of  Linneus  haa  previously  voted 
a $25,000  bond  issue  for  street  im- 
provement, and  the  streets  were 
graveled  with  this  money,  but  they 
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are  now  In  bad  condition. 

"Can  the  township  legally  apply 
a part  of  the  proceeds  of  township 
road  bends  to  the  improvement  of 
streets  within  the  corporate  limits 
of  a city  included  in  the  township, 
and  if  so  must  such  improvement  be 
confined  to  roads  and  streets  within 
the  city  necessary  to  connect  up  the 
township  roads? 

"If  township  road  bond  money  can  not 
be  used  for  such  a purpose,  is  it 
the  duty  of  the  Prosecuting  Attorney 
to  intervene,  and  if  so,  what  is  the 
proper  type  of  action?" 


Section  8609  R.  S.  Missouri,  1939,  empowers  the 
Coimnis s loners  of  a road  district  under  township  organiza- 
tion to  issue  bones. 

Section  10,  Article  X of  the  Constitution  of  Mis- 
souri, reads  as  follows: 


"The  General  Assembly  shall  not  im- 
pose taxes  upon  counties,  cities, 
towns  or  other  municipal  corpora- 
tions or  upon  the  inhabitants  or 
property  thereof,  for  county,  city, 
town  or  other  municipal  purposes, 
but  may,  by  general  laws,  vest  in 
the  corporate  authorities  thereof 
the  power  to  assess  and  collect 
taxes  for  such  purposes." 


The  above  section  of  the  Constitution  does  not  prohibit 
a special  road  district  under  township  organization  from 
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taxing  cities  for  the  payment  of  bonds  issued  by  the  town- 
ship. It  was  so  held  in  El ting  v.  Hickman,  172  Mo.  237 j 
State  ex  rel  v.  burton,  266  wo.  711,  and  State  ex  rel  v. 
Gordon,  268  Mo.  713. 

The  holding  in  the  above  cases  was  to  the  effect  that 
although  money  obtained  by  a bond  issue  coaid  not  be  used 
for  roads  in  a municipal  corporation,  the  taxation  of  the 
property  in  a municipal  corporation  was  of  benefit  to  the 
municipal  corporation,  for  the  reason  that  the  money  was 
obtained  for  the  establishment  and  Improvement  of  roads 
surrounding  the  municipal  corporation. 

Section  46,  of  Article  IV  of  the  Constitution  of 
Missouri,  reads  as  follows: 


"The  General  Assembly  shall  have  no 
power  to  make  any  grant,  or  to 
authorise  the  making  of  any  grant 
of  public  money  or  thing  of  value 
to  any  individual,  association  of 
individuals,  municipal  or  other 
corporation  whatsoever:  Provided, 
That  this  shall  not  be  so  construed 
as  to  prevent  the  grant  of  aid  in  a 
case  of  public  calamity." 


Section  47,  of  Article  IV,  of  the  Constitution  of 
Missouri,  partially  reads  as  follows: 


"The  General  Assembly  shall  have  no 
power  to  authorize  any  county,  city, 
town  or  township,  or  other  political 
corporation  or  subdivision  of  the 
State  now  existing,  or  that  may  be 
hereafter  established,  to  lend  its 
credit,  or  to  grant  public  money 
or  thing  of  value  In  aid  of  or  to 
any  individual,  association  or 
corporation  whatsoever,  or  to  be- 
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come  a stockholder  in  such,  corpora- 
tion, association  or  company:  * * " 


Under  the  above  sections  the  road  district  under  town- 
ship organization  is  prohibited  from  giving  aid  to  a municipal 
corporation. 

V»e  find  no  statutory  authority  empowering  a road  dis- 
trict, unde-  township  organization,  to  change  the  prohibition 
as  set  out  in  Section  10,  of  Article  10,  of  the  Constitution 
of  Missouri,  or  Sections  46  and  47  of  Article  4 of  the  Consti- 
tution. We  are  aware  of  Section  8673  R.  S.  Missouri,  1939, 
which  only  applies  to  special  road  districts  known  as  the 
"Eight  Mile"  special  road  district. 

A taxpayer  who  lias  any  interest  in  the  subject  of  any 
action  may  bring  an  action  to  protect  that  interest,  where 
the  principal  is  doing  an  illegal  act  or  refuses  to  bring 
an  action  to  protect  the  taxpayer. 

It  was  so  held  in  St.  Paul  a Kansas  City  Short  Line 

R.  Co.  et  al  v.  United  States  Fidelity  & Guaranty  Co.,  105 

S.  W.  (2d)  14,  1.  c.  20,  where  the  court  said: 


"Moreover,  it  must  be  borne  in  mind 
that  this  is  a suit  in  equity  and 
that  the  rule  in  reference  to  such 
suits  is  that  every  person  having 
any  material  interest,  legal  or 
beneficial,  in  the  subject  matter 
is  properly  macie  a party.  Breimeyer 
v.  Star  Bottling  Co.,  136  Mo.  App. 
84,  117  S.  119. 

"It  Is  provided  by  section  700, 
Revised  Statutes  of  1929  (Mo.  St. 
Ann.  Sec.  700,  p.  909):  ‘All  per- 
sons having  an  Interest  in  the  sub- 
ject of  the  action,  and  In  obtaining 
the  relief  demanded,  may  be  joined 
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as  plaintiffs,  except  as  other- 
wise provided  in  this  article.’ " 


Also,  in  the  case  of  Smith  et  al  v.  Hendricks,  136 
S.  W.  (2d)  449,  1.  c.  453,  the  court  said: 


"It  is  a familiar  principle  of  equity 
that  if  A.  has  a cause  of  action  at 
law,  which  he  alone  can  assert,  but 
in  which  b.  has  an  interest,  and  A. 
refuses  to  bring  the  suit  at  law,  B., 
by  alleging  a proper  demand  and  a 
refusal  of  A.  to  bring  the  suit,  can 
successfully  maintain  an  action  in 
equity  to  recover  for  A.,  because  b. 
is  interested  in  the  recovery  and  it 
is  A.' s duty  to  bring  the  suit." 

In  that  case  the  court,  at  page  456,  held: 


"In  State  ex  rel.  buchanan  County  v. 
Pulks,  296  Mo.  614,  loc.  cit.  635, 

247  S.  fc.  129,  loc.  cit.  135,  it  is 
again  said:  'In  7 R.  C.  L.  965,  it 
is  said:  "If  a county  has  a plain 
cause  of  action  for  an  injury  done 
to  it,  which  should  be  enforced  for 
the  protection  of  its  citizens  or 
taxpayers,  and  its  governing  board 
refuses  to  assert  such  cause  of  ac- 
tion, in  some  jurisdictions  any 
citizen,  by  reason  of  his  indirect 
interest,  may  sue,  in  behalf  of 
himself  and  others  similarly  situated, 
the  person  against  whom  the  cause  of 
action  exists,  and  thereby  enforce 
the  rights  of  the  county.  And  like- 
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wise  where  an  unjust  and  illegal  bur- 
den is  being  imposed  on  the  taxpayers 
by  a county,  or  the  money  or  property 
of  the  county,  to  replace  which  taxa- 
tion must  be  levied,  is  being  wasted 
or  squandered,  a taxpayer  has  such  a 
direct  interest  that  a bill  to  enjoin 
the  threatened  burden  will  lie.”  New- 
meyer  v.  Missouri  & M.  R.  Co.,  52  Mo. 

81,  14  Am,  Kep.  394;  Carson  jr.  Sulli- 
van, 284  Mo,  353,  361,  223  S*  W.  571; 
Harris  v,  Langford,  277  Mo,  527,  533, 

211  S.  W.  19. • 

"In  Castilo  v,  State  Highway  Commission, 
312  Mo.  244,  loc , cit.  262,  279  S.  W. 
673,  loc.  cit.  675,  en  banc,  it  was 
held  that  the  plaintiffs,  as  taxpayers 
could  maintain  the  suit  if  the  State 
Highway  Commission  was  acting  unlaw- 
fully, and,  concerning  this  questicn, 
said:  * * # * If  plaintiffs  are 

resident  taxpaying  citizens,  the  cost 
of  constructing  highways  authorized 
by  law  will  be  paid,  not  by  the  entire 
public,  but  by  the  taxpaying  class  of 
which  plaintiffs  are  members,  and 
which  they  here  represent.  If  funds 
be  raised  by  taxation,  and  expressly 
set  apart  by  law  for  the  construction 
of  certain  highways  designated  by  stat- 
ute, are  expended  upon  other  and  dif- 
ferent highways  not  authorized  by  law, 
as  plaintiffs  specifically  plead,  the 
necessary  conclusion  from  the  facts 
pleaded  Is  that  the  burden  of  taxation 
on  resident  taxpaying  citizens  will 
be  increased.  The  roads  lawfully  desig- 
nated will  have  to  be  constructed  and 
maintained  out  of  additional  funds 
raised  to  replace  money  unlawfully  di- 
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verted.  Failure  to  allege  the  ul- 
timate fact  that  plaintiffs ' taxes 
will  be  increased  when  this  con- 
clusion necessarily  arises  from 
facts  sufficiently  pleaded,  is 
not  material.  * * * 1 " 


corfCLuaiow 


In  view  of  the  above  authorities  it'is  the  opinion 
of  this  department  that  Locust  Creek  Township  cannot 
Improve  certain  streets,  in  the  city  of  Linneus,  out 
of  the  bond  money. 

It  is  also  the  opinion  of  this  department  that  it 
Is  not  the  duty  of  the  rrosecuting  Attorney  of  Linn 
County  to  file  any  proceeding,  for  the  reason  that  any 
action.  If  brought,  cannot  be  brought  by  the  county, 
but  must  be  brought  by  the  township. 

It  Is  further  the  opinion  of  this  department  that 
any  taxpayer  in  Locust  Creek  Township  may  file  a pro- 
ceeding to  restrain  the  township  board  from  giving  aid 
to  the  city  of  Linneus. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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TAXATION  : 
SCHOOL  LANDS: 


The  holder  of  a certificate  of 
purchase  of  school  lands  is  liable 
for  taxes  during  the  time  of  the 
ownership  of  such  certificate* 


February  4,  1942 


Hon.  Prank  L.  iluff Lines 
Prosecuting  Attorney 
Stone  County 
Galena,  Li s sour i 

Dear  Lr.  ^uffliines: 

This  1 8 In  r eply  to  your  letter  of  recent  date, 
wherein  your  oqueat  an  opinion  from  tils  department  on 
the  question  of  whether  or  not  the  holder  of  a certificate 
of  purchase  of  school  lands  (16th  section)  is  liable  for 
taxes  thereon  during  such  ownership. 

Under  article  4 of  Chapter  81,  H.  L.  Lo.,  1333 , tie 
sixteenth  section  of  each  congressional  township  is  sold 
for  the  use  md  benefit  of  school  funds.  Under  section 
12722  of  said  article  the  purchaser  in  cases  \ here  he  is 
not  able  to  pay  for  such  land  at  the  time  of  sale  exe- 
cutions Is  bounu  for  payment  of  same. 

Unuer  section  12723  of  said  article,  a certificate 
of  purchase  is  issued  by  the  sheriff  to  t he  purchaser.  In 
wl-ich  the  lands  are  described  the  amount  of  the  purchase 
and  the  manner  in  which  the  pay  ent  Is  secured  Is  stated. 

After  the  payment  is  made,  then  the  purchaser  Is  entitled 
to  a patent  to  the  lands  purchased.  In  the  question  which 
you  have  submitted,  it  seems  that  the  purchaser  has  de- 
faulted in  the  payment  of  the  lands  which  iiave  been  purchased 
under  these  sections. 

• 

Now  the  question  is,  would  the  County  Court  have 
authority  to  tax  these  lands  during  t he  time  the  certificate 
of  purchase  was  outstanding  and  before  any  patent  has  been 
Issued.  In  the  case  of  -tate  ex  rel.  v.  Baumann,  153  S.  V.. 
(2d)  31,  34,  the  court  In  speaking  of  the  relationship  which 
exists  etwee.i  the  parties  wnen  a contract  cf  sale  has  been 
entered  Into  said: 


■L 
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"..e  find  the  general  rule  in  equity 
where  a contract  for  the  sale  of  real 
estate  has  been  entered  into,  thus 
creating  the  relations  iip  of  venuor 
ana  purchaser,  that  ub  to  private  per- 
sons the  purchaser  is  regarded  as  the 
owner  and  the  vendor  as  holding  the 
legal  title  in  trust  for  him.-*  *" 

Applying  this  rule  here,  it  .voulu  seen  that  the 
owner  of  the  certificate  of  purchase  is  the  owner  of  the 
land  and  that  the  county  Is  holding  the  legi.1  title  in  trust 
for  the  owner  of  the  certificate  of  purcha:e. 

In  tne  case  of  Savings  xruh  Company  of  -t.  Louis, 
v.  Skain,  151  L.i.  (2d)  566,  570,  the  court  had  befoi-e  It 
the  question  of  the  relationship  which  exists  between  the 
person  who  *au  entered  into  a ontract  with  the  co  :iIs3ioner 
of  finance  for  the  urc  .asc  of  certain  properties  neld  oy 
hi  . as  sue  commissioner.  And  in  speaking  o.  t lis  relation- 
ship t be  court  saia: 

"fhe  relation  of  vendor  and  purchaser 
exists  as  so^n  o~  a contract  for  the 
sale  ana  purchase  of  land,  is  entered 
into.  Equity  regards  the  purchaser 
at  the  owner  and  tie  vendor  as  holding 
tyfc  legal  title  in  trust  for  him: " 

(Citing  cases) 

Following  the  rule  announced  in  these  two  cases 
tn©  holder  oi  siie  certificate  of  purchase  is  the  owner  of 
these  school  lands  onu  the  county  is  holui  r the  leal  title 
in  trust  for  him.  section  10940  n.  a.  *.o.,  1939,  provides 
as  follows: 


11  r very  person  owning  or  iioldin;  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day, 
shall  be  liable  fur  taxes  the. eon  for  the 
cnsuln;  year.1' 


CONCLUSION. 

From  the  foregoing,  it  is  the  opinion  of  thLs 
department  that  if  o person  owns  a certificate  of  purchase  for 
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school  3a  ndo  (16th  section)  on  the  first  day  of  June 
and  on  the  date  that  the  levy  Is  made  for  such  taxes, 
taen  such  person  shall  be  liable  for  the  taxes  thereon 
for  t te  ensuing  year. 


Respectfully  submitted 

TTRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


TituuLO 

(Acting)  Attorney  General 
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PETIT  JURORS : When  order  to  appear  for  adjourned  term  of  court 
COST : entitled  to  mileage  from  home  to  court  and  return . 


April  2,  19lt2 


Honorable  M . J . Hufftaan 
Prosecuting  Attorney 
Wright  County 
Hartville,  Missouri 

Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
March  25,  requesting  an  official  opinion  from  this  Depart- 
ment, which  reads  as  follows: 

"For  many  years,  in  this  county,  it 
has  been  the  custom  to  pay  members 
of  the  regular  Petit  Jury,  mileage 
for  two  trips  from  their  home  when 
the  jury  was  ordered  back  at  an  ad- 
journed Term  of  Circuit  Court.  How- 
ever, a controversy  has  arisen  as  to 
that  procedure  being  proper,  some 
members  of  the  county  court  taking 
the  position  that  such  jurors  are 
only  entitled  to  one  mileage . 

"In  this  county,  our  regular  term  of 
Circuit  Court  convened  on  February 
23,  19^2.  The  jury  was  present  some 
four  days  and  was  ordered  by  the  court 
to  report  back  for  duty  on  March  11, 

19^2,  at  an  adjourned  term  of  said 
court . The  jury  did  return  at  that 
time  and  was  here  for  some  four  days 
at  said  adjourned  term . The  question 
is,  were  those  jurors  entitled  to 
mileage  for  both  trips  to  the  county 
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seat,  or  were  they  only  entitled  to 
mileage  on  the  first  trip  to  the 
regular  term  of  said  Circuit  Court.” 


Section  714,  S.  Missouri  1939,  provides  compensation 
for  members  of  the  petit  jury  and  further  provides  that  they 
shall  receive  five  cents  for  every  mile  that  they  may  neces- 
sarily travel  going  from  their  place  of  residence  to  the 
courthouse  and  returning  to  the  same,  and  reads: 


"i;ach  grand  and  petit  juror  on  the 
regular  panel  shall  receive  three 
dollars  per  day  for  every  day  he  may 
actually  serve  as  such,  and  five 
cents  for  every  mile  he  may  neces- 
sarily travel  going  from  his  place 
of  residence  to  the  courthouse  and 
returning  to  the  same,  to  be  paid 
out  of  the  county  treasury.” 


Section  715,  R.  S.  Missouri  1939,  requires  the  clerk  of 
the  court  to  keep  a record  cf  the  number  of  days  such  Juror 
shall  have  served  and  the  number  of  miles  necessarily  travel- 
ed in  obedience  of  the  sutmons  to  serve  as  juror. 


"The  clerk  of  the  court  shall  keep 
a book  in  which  he  shall  enter,  upon 
the  application  of  each  juror,  the 
number  of  days  such  juror  shall  have 
served,  and  the  number  of  miles  neces- 
sarily traveled,  in  obedience  to  the 
sunraons  to  serve  on  the  jury,  and  such 
entry  shall  be  verified  by  the  oath  of 
such  juror." 


It  is  well  established  that  the  primary  rule  of  construc- 
tion is  to  ascertain  and  give  effect  to  the  lawmakers'  Intent 
and  this  should  be  done  from  words  used,  considering  the  lang- 
uage honestly  and  faithfully.  In  City  of  St.-  Louis  vs.  Senter 
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Commission  Co.,  85  S.  W.  (2)  21,  1.  c.  24;  37  Missouri  238; 
the  court  said: 


* « * The  primary  rule  of  construc- 
tion of  statutes  or  ordinances  Is  to 
ascertain  and  give  effect  to  the  law- 
makers’ Intent.  Meyerin^  v.  l/lller, 

330  Mo.  885,  51  S.  ft.  (2)  65;  Cummins 
v.  Kansas  City  rublic  Service  Co.,  334 
m o.  672,  66  S.  W.  (2)  920.  This  should 
be  done  fron  the  words  used,  if  possible, 
considering  the  language  honestly  and 
faithfully  to  ascertain  its  plain  and 
rational  meaning  and  to  promote  its  ob- 
ject and  manifest  purpose. 
**#•**•*«■*■**■*•*•*»*#■**  w" 


One  of  the  cardinal  rules  of  construction  is  to  favor 
such  construction  which  would  tend  to  avoid  injustice,  oppres- 
sion, and  absurd  and  confiscatory  results  and  be  in  harmony 
with  rule  of  reason.  Fischbach  Brewing  Co.  vs.  City  of  St. 
Louis,  95  S.  W.  (2)  335,  1.  c»  339;  231  Missouri  Appeal  793. 


A cardinal  rule  of  statutory 
construction  is  to  give  effect  to  the 
legislative  intent,  where  ascertain- 
able; another  is  to  favor  such  a con- 
struction which  would  tend  to  avoid 
injustice,  oppression,  and  absurd 
and  confiscatory  results  and  be  in 
harmony  with  the  rule  of  reason.  * * 
*»#**»*****»###*»#’• 


Section  2015,  R.  S.  Missouri  1339,  specifically  provides 
for  adjourned  terms  of  court. 


"Special  or  adjourned  sessions  of  any 
. court  may  be  held  in  ± ursuance  of  such 
proclamation  or  in  continuation  of  tlie 
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regular  term,  when  so  ordered  by  the 
court  in  term  time,  the  order  being 
entered  in  its  record." 


In  Fannon  vs.  . lumnier  et  al.,  30  Missouri  Appeal  25, 

1.  c.  27,  the  court,  in  holding  that  when  a court  in  session 
is  adjourned  to  a specified  day  prior  to  the  next  ensuing 
term,  the  sitting  thus  adjourned  to  Is  a continuance  of  the 
term  adjourned  from  and  not  a special  or  different  term,  said 


"V»e  see  ho  error  in  this.  The  plain- 
tiff’s whole  argument  proceeds  on  the 
premise  that  the  adjourned  term  was 
a separate  term  from  the  term  at  which 
the  default  and  final  Judgment  wore 
entered;  but  we  are  of  opinion  that  it 
was  merely  a continuance  of  the  same 
term. 

"The  statute  provides:  ’Special  or  ad- 
journed sessions  of  any  court  may  be 
held  in  pursuance  of  such  proclamation 
or  in  continuation  of  the  regular  term, 
when  so  ordered  by  the  court,  in  term 
time,  the  order  being  entered  in  its 
records. » Rev.  Stat.,  sec.  1044.  fce 
see  no  reason  why  this  so-called  ’ad- 
journed term'  should  not  be  regarded 
as  a continuation  of  the  regular  term. 
The  circuit  court  of  Ozark  county  meets 
on  the  tiiird  iiondays  in  April  and  Octo- 
ber. Kev.  Stat.,  sec.  1157.  The  date 
to  which  the  special  Judge  adjourned 
the  term  was  within  the  period  during 
which  the  regular  term  might  have  been 
continued  by  adjournments  from  day  to 
day,  or  for  any  longer  or  shorter  in- 
terval. The  order  of  adjournment  does 
not  describe  the  time  to  which  the 
adjournment  was  had,  as  a special  term 
or  even  as  an  adjourned  term.  It  was 
nothing  more  than  an  ordinary  order  of 
adjournment,  such  as  might  have  been 
made  according  to  the  exigencies  of 
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the  case,  for  any  longer  or  shorter 
period  of  time  prior  to  the  commence- 
ment of  the  next  regular  term." 


If  the  court  orders  an  adjourned  term  and  requests  the 
Jury  to  return  on  a certain  day  during  the  same  regular  tenn 
of  court,  we  think  it  will  be  conceded  that  the  Jurors  have 
no  discretion  in  the  matter  and  must  report  back  for  Jury  ser- 
vice on  the  specified  date  set  by  the  court.  The  Jurors  re- 
ceive no  compensation  whatsoever  during  the  interim  and  to 
hold  that  said  Jurors  by  reason  of  the  order  of  the  court,  and 
not  by  any  act  of  their  own,  shall  not  be  entitled  to  mileage 
for  their  return  trip  to  court  and  home  the  second  time  would 
certainly  be  most  unreasonable.  In  many  instances  it  is  a sav- 
ing to  all  concerned  for  the  Jurors  to  go  home  and  return  at 
an  adjourned  term  of  court  and  pay  for  mileage  covering  said 
trips  rather  than  to  remain  in  court  on  per  diem  until  such 
time  for  them  to  serve.  We  must  not  lose  sight  of  the  fact  that 
it  is  each  and  every  citizen's  duty  to  serve  when  summoned  for 
Jury  service  but  the  lawmakers  never  contemplated  they  shall 
serve  without  compensation  and  expenses.  Section  714,  supra, 
provides  that  Jurors  shall  receive  five  cents  for  every  mile 
they,  may  necessarily  travel  going  from  their  places  of  residence 
to  the  courthouse  arid  returning  to  same.  In  view  of  the  fact 
that  the  Jurors  have  no  discretion  In  the  matter  but  are  acting 
upon  the  orders  of  the  court  and  are  subject  to  contempt  of 
court  if  they  shall  fail  to  return  on  the  date  set  for  the  ad- 
journed term  of  court.  It  cannot  be  denied  but  that  such  mileage 
traveled  by  said  Jurors  does  constitute  necessary  travel. 

In  case  of  an  adjourned  term  of  court,  under  the  law  it 
is  not  necessary  that  said  jurors  shall  be  served  with  a sum- 
mons a second  time.  They  are  still  acting  under  the  original 
summons  and  subject  to  the  order  of  the  court,  persons  acting 
as  Jurors  are  required  to  leave  their  homes  and  business  for 
such  Jury  service  and  fees  for  such  services,  in  many  cases, 
constitute  only  a very  small  part  of  their  average  dally  Income 
which  they  would  receive  If  they  wore  not  serving  as  jurors. 

We  must  not  lose  sight  of  the  fact  that  the  court  in  ordering 
an  adjourned  term  of  court  has  in  mind  the  interest  of  the  state, 
taxpayers,  and  party  litigants,  as  well  as  the  Jurors,  in  that 
the  court  endeavors  to  keep  down  the  costs  and  permit  the  jurors 
to  return  to  their  families  and  homes  as  soon  as  possible. 
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In  Corpus  Juris,  Volume  70,  Section  94,  page  79,  it  is 
held  that  witnesses  may  be  entitled  to  doublo  mileage  for  serv- 
ing in  response  to  summons  or  subpoena. 


"Under  a statute  allowing  mileage  for 
each  mile  necessarily  and  actually 
traveled  by  a witness,  the  witness 
who,  on  postponement  of  the  trial,  is 
directed  by  the  parties  to  return  to 
his  home  and  come  again  to  the  court 
when  called  for  Is  entitled  to  re- 
cover for  mileage  for  every  trip  back 
and  forth  he  makes  under  such  conditions, 
and,  a fortiori,  the  same  rule  applies 
where  witnesses  are  permitted  or  direct- 
ed by  the  court  to  return  home  during 
postponement  and  to  be  in  attendance 
on  the  later  day;  but  In  such  case  per- 
jnisslon  of  the  court  is  necessary  and 
must  be  entered  of  record,  and  it  has 
alft^  *been  held  that,  where  postpone- 
ment |*s  by  agreement  of  the  parties, 
and  not  by  order  of  the  court,  except 
to  c*rrt  the  agreement  into  effect, 
the  art  ttiesaes  will  not  be  allowed  an- 
other travel  unless  It  was  a part  of 
the  agreement,  but  their  continued 
attendance  until  discharged  will  be 
allowed  in  such  case.  In  some  cases 
a second  allowance  for  mileage  in  case 
of  adjournment  for  a longer  period 
than  over  night  is  within  the  discre- 
tion of  the  court;  and  In  a federal 
court  double  mileage  may  be  allowed 
during  adjournment  where  less  than  the 
per  diem  would  have  been,  if  the  wit- 
ness had  remained  in  attendance.  ■*  * 

«»*«*#*«««#*«***•  tf" 


In  rdchards  et  al.,  vs.  Silveria,  275  iacific  478,1.  c. 
480,  the  District  Court  of  Appeals,  Third  District,  California, 
had  before  it  the  question  of  allowance  of  mileage  to  a witness 
who  had  been  ordered  to  return  at  a later  date  for  trial  of  the 
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case  and  the  court  in  holding  that  aaid  witness  was  entitled 
to  mileage  for  both  trips  said: 


There  was  no  error  in  the 
allowance  as  costs  of  mileage  paid 
to  witnesses.  The  trial  commenced 
September  29,  1925.  On  the  next  day 
a continuance  was  ordered  to  October 
8,  1925,  and  the  court  directed  the 
witnesses  to  appear  at  that  time  or 
at  any  subsequent  time  to  which  the 
case  might  be  continued.  The  trial 
was  resumed  October  20,  1925.  Wit- 
nesses were  properly  allowed  mileage 
for  their  first  attendance  and  also 
for  their  return  at  the  time  to  which 
the  case  was  continued.  United  States 
v.  Venable  Const.  (Jo.  (C.  C.)  158  P. 
833.  ****#**********" 


At  the  time  the  above  opinion  of  the  California  court 
was  rendered  California  had  the  following  law  in  respect  to 
witnesses*  fees:  (Deerings  Consolidated  Supp.  817,  Section 
4300g. ) 


"For  each  days  actual  attendance 
when  legally  required  to  attend 
upon  the  superior  courts,  per  day 
,2.00  in  civil  cases,  and  pi. 50 
in  criminal  cases.  Mileage  actually 
traveled,  one  way  only,  per  mile, 

10  cents." 


In  Pennsylvania  County  Court  Reports,  Volume  29,  page  81, 
1.  c.  81,  in  the  case  of  Commonwealth  vs.  Mc^oiiston,  the  court 
had  before  it  the  question  of  allowance  of  double  mileage  to 
witnesses  and  the  court  in  holding  that  the  lower  court  had  a 
certain  amount  of  control  and  inherent  power  over  such  matters 
properly  held  that  they  were  entitled  to  double  mileage. 


Hon.  M.  J.  Huffman 


-8- 


April  2,  1942 


,,xhe  Most  Important  question  raised  by 
prosecutor  is  in  the  third  exception 
which  raises  the  question  as  to  whether 
witnesses  who  are  in  attendance  upon 
court,  and  the  case  is  put  over  until 
a later  date  and  not  called  until  the 
foil  wing  week,  and  they  go  to  their 
homes  in  the  meantime  and  return  at 
a later  date,  can  charge  double  mileage 
as  was  allowed  by  the  clerk.  * * * 

«•»«««» 

"It  seems  to  us  that  the  latter  take 
the  more  consistent  view,  in  a case 
where,  by  consent  or  direction  of 
court,  the  case  has  been  continued 
to  or  sot  for  a later  date  and  the 
parties  and  witnesses  are  directed  to 
be  present  at  that  time.  Such  was  tiie 
fact  in  this  case,  and  we  distinctly 
recollect  that  this  postponement  was 
at  the  suggestion  or  request  of  the 
prosecutor. 

\ 

"Were  this  method  not  permitted  the 
witnesses  might  have  remained  in 
attendance  upon  court  for  more  than 
a week  and  drawn  their  per  diem  fees. 
This  would  have  had  the  appearance 
and  effect  of  oppression,  and  the  court 
has  control  of  pueh  matters.  7>e  feel, 
therefore,  that  we  have  some  control 
over  the  matter  here  presented,  and 
where  tho  witnesses  havo  so  acted  as  to 
make  the  expense  of  their  attendance 
upon  court  loss  than  another  method 
they  might  have  legally  adopted,  it 
seems  that  we  should  approve  of  their 
act,  and  that  the  double  mileage  should 
be  allowed." 


At  the  time  that  tho  above  decision  was  rendored  the  law 
of  the  State  of  Pennsylvania  in  reference  to  fees  an  witnesses 
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and  their  return  was  as  follows: 


"The  fees  to  be  received  by  witnesses 
sliall  be  as  follows:  namely:  each  day's 
attendance  at  court,  one  dollar,  Dach 
mile  circular  in  traveling  to  and  from 
such  court,  three  cents."  Brightly' s 
jurdon's  Digest  Supp.,  1885,  1891, 
p.  2508. 


The  language  of  the  California  and  lennsylvenia  statutes 
herein  above  quoted  on  the  question  of  mileage  for  witnesses  is 
somewhat  similar  to  the  language  used  by  the  Missouri  lawmakers 
when  our  statutes  pertaining  to  mileage  for  petit  jurors,  sec- 
tions 714  and  715,  supra,  were  enacted.  In  the  case  of  Common- 
wealth vs.  Smith,  Pennsylvania  County  Court  Heports,  321,  1.  c. 
327,  the  court  discussed  at  length  the  same  question  and  said: 


"Fourth  exception.  The  fee  bill  for 
witnesses  says:  Tnileage,  each  mile 
circular  in  traveling  to  and  from.' 
There  is  nothing  in  the  bill  about 
double  mileage.  The  practice  is  to 
only  allow  single  mileage  at  each 
session  of  the  court.  In  Chester 
county  such  seems  to  be  the  general 
rule.  I am  of  opinion  that  it  would 
be  to  the  interest  of  suitors,  in- 
cluding defendants  in  criminal  cases, 
that  there  should  be  some  exceptions. 

It  so  often  becomes  apparent  In  the 
fore  part  of  the  week  that  certain 
cases  cannot  be  tried  during  that  week, 
owing  to  the  amount  of  business  before 
the  court,  and  that  to  keep  the  witnes- 
ses in  attendance  until  the  next  week 
would  be  to  materially  and  unnecessar- 
ily enhance  the  costs  and  expenses  of 
the  trial,  fehen,  therefore,  for  suf- 
ficient cause,  a case  is  continued  be- 
fore the  last  day  of  the  week  until 
the  following  week,  and  the  witnesses 
are  excused  by  the  court  from  attend- 
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once  during  the  remainder  of  the  week, 
but  to  return  the  following  week,  it 
would  often  be  loss  expensive  to  allow 
them  mileage  for  going  and  returning 
than  to  allow  them  pay  for  remaining 
in  attendance  at  the  court.  There  should, 
however,  be  special  permission  by  the 
court.  In  the  present  case,  if  the  wit- 
nesses had  remained  over  one  day,  their 
fees  would  have  amounted  to  more  than 
their  mileage.  If  the  case  had  been 
continued  at  an  earlier  day  of  the  week 
than  Friday,  the  fees  of  the  witnesses 
for  remaining  would  have  amounted  to 
much  more.  Such  would  probably  be  the 
result  in  all  cases  where  the  witnesses 
reside  in  the  county  and  have  but  a 
short  distance  to  travel.  As  stated, 
in  all  cases  of  the  continuance  of 
cases  from  week  to  week,  where  the  wit- 
nesses are  permitted  to  leave  the 
court,  there  ought  to  be  permission 
entered  of  record.  The  court  might  not 
grant  such  permission  in  a case  where 
the  mileage  for  going  and  returning 
would  amount  to  more  than  the  daily  pay 
of  the  witnesses,  if  they  i-emained  in 
attendance  at  court.  If  a witness  re- 
siding in  ihiladel^hia  or  Erie  was  allow- 
ed mileage  for  going  and  returning.  It 
would,  in  this  county,  amount  to  more 
than  a few  days ' pay  for  attendance  at 
court,  and  the  court  would  not  grant 
the  permission  so  ns  to  allow  double 
mileage.  It  seems  to  me  that  this  would 
be  a convenient.  Just  and  equitable  rule 
to  adopt.  Witnesses  are  often  very  poor, 
and  they  must  either  be  allowed  their 
daily  pay  for  remaining  at  court,  or 
mileage  for  ,_plng  and  returning.  I will 
adopt  this  rule  until  I am  convinced  that 
it  Is  unjust  or  oppressive.  In  the  pres- 
ent case,  the  defendant  saved  money  even 
by  the  allowance  of  the  mileage  of  the 
witnesses.  Their  fees  for  remaining 
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would  have  been  £1*50  per  day  each. 

The  mileage  for  going  and  returning 
amounted  to  ^1.20  each.  Had  the  case 
been  continued  earlier  in  the  week  the 
saving  would  have  been  still  more. 
Ordinarily,  only  single  mileage  can  be 
allowed,  and  double  mileage  never,  ex- 
cept where,  under  the  circumstances,  the 
witnesses  have  the  permission  of  the 
court  to  return  home  end  come  back 
again,  with  the  understandinT  that  they 
are  to  be  paid  their  traveling  fees 
allowed  by  the  fee  bill,  in  lieu  of  their 
pay  for  remaining  in  attendance  at  court 
until  the  case  can  be  tried  at  the  time 
to  which  it  has  been  continued.  To 
hold  that,  where  a case  is  continued, 
say,  at  the  beginning  or  at  any  time  be- 
fore the  last  day  of  the  week,  until 
the  following  week,  the  witnesses  must 
go  home  and  return  without  being  paid 
their  mileage,  would  be  unjust.  Tire 
subpoena  holds  then  for  the  term,  and 
they  need  not  bo  subpoenaed  dver.  If 
they  are  allowed  to  remain  at  the  county 
seat  in  attendance  at  court  from  the 
time  of  the  continuance  of  tho  case  un- 
til the  time  fixed  for  the  trial,  I can 
see  no  good  reason  why  they  are  not  en- 
titled to  their  pay  for  the  days  they 
so  remain.  If  tide  is  so,  then  certain- 
ly the  rule  we  have  adopted  Is  for  the 
interest  of  all  parties,  defendants  in 
criminal  cases  included." 


Therefore,  in  view  of  the  foregoing  authorities  under 
similar  statutes  authorising  mileage  for  witnesses  when  re- 
quired at  an  adjourned  term  of  court  to  Sections  714  and  715, 
supra,  and  In  view  of  the  fact  that  such  mileage  is  necessary 
under  orders  of  the  court,  it  is  the  opinion  of  this  Depart- 
ment that  to  place  any  other  interpretation  on  Sections  714 
and  715,  supra,  than  to  hold  that  said  jurors  are  entitled  to 
mileage  from  their  residence  to  court  and  return  for  an  ad- 
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Journed  term  of  court  during  the  regular  tern  of  court  would 
be  an  absurdity  and  something  that  was  never  contemplated  by 
the  lawmakers  at  the  time  said  provisions  were  enacted. 


Respectfully  submitted 


AUBaLT  H.  HAH-fETT,  JR. 

Assistant  Attorney  General 


A,  i HO\hJD: 


RtY  ! 'chi t!t HICK 
Attorney  General 
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CRIMINAL  LAW:  A plea  of  guilty  is  not  a final  conviction 

which  requires  the  revocation  of  a driver's 
license  for  driving  while  intoxicated. 


May  2,  1942. 


Mr.  U.  J.  Huffman 
Prosecuting  attorney 
Hartville,  Missouri 


Dear  Sir: 


mm 

i 


We  are  in  receipt  of  your  request  for  an  opinion 
under  date  of  Maron  25,  1942,  as  follows: 

"Section  9156,  Revised  Statutes  of 
Missouri,  1959,  provides  in  part,  that 
after  a oonviction,  or  a plea  of  guilty, 
the  courts  and  boards  of  parole  named 
in  said  section  may  suspend  the  imposi- 
tion or  execution  of  sentence  of  any  per- 
son legally  eligible  for  judicial  parole 
under  said  Sections  4199  to  4211,  in- 
clusive, and  may  also  plaoe  the  aefenuant 
on  probation. 

"Section  6460,  of  said  Revised  Statutes, 
proviues  in  part,  that  the  commissioner 
shall  forthwith  revoke  the  license  of  any 
operator  upon  receiving  a record  of  suoh 
operator's  conviotion  of  the  offense  of 
driving  a motor  vehiole  while  intoxioatea, 
when  suoh  conviction  has  beoome  final. 

And,  section  8459,  of  said  Revised  statutes, 
provides  in  part  that  whenever  any  person 
is  oouviotea  of  any  offense  for  whioh  this 
artiole  makes  mandatory  the  revocation  of 
the  operator' 8 license  of  suoh  person  by 
the  commissioner,  the  Court  in  which  suoh 
conviction  is  haa  shall  require  the  sur- 
render to  it  of  all  operator's  licenses 
then  held  by  the  person  so  convicted  and 
the  court  shall  thereupon  forward  the  same 
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together  with  a record  of  such  convic- 
tion to  the  commissioner. 

"My  reason  for  setting  out  the  parts  of 
the  Statutes  named  above,  is  to  ascertain 
in  what  status  the  operator's  license  is, 
when  the  defendant  enters  a plea  of  guilty 
to  driving  a motor  vehicle  when  intoxi- 
cated, and  pays  all  costs,  including  the 
Proseouting  Attorney's  fee  for  conviction 
of  the  defendant;  the  court  suspends  im- 
position of  sentenoe  and  the  cause  con- 
tinued. Upon  Buoh  stute  of  faots,  should 
the  operator's  license  be  revoked  or  is 
the  convicted  person  entitled  to  operate 
his  automobile  after  entering  a plea  of 
guilty  to  driving  a motor  vehicle  while 
intoxicated?" 


Since  receipt  of  the  above  opinion  request  we  have  been 
advised  that  your  request  concerns  only  the  abstract  proposi- 
tion set  out  therein  and  is  not  in  relation  to  any  cause  now 
pending  in  any  of  the  courts  of  this  state. 

The  first  question  to  be  considered  is  whether  a plea 
of  guilty  constitutes  a "conviction"  within  the  meaning  of 
Section  8460,  A.  3.  Mo.  19S9. 

A reference  to  Volume  9 of  Woras  and  Phrases,  Permanent 
Edition,  page  610,  reveals  that  tnere  is  a wide  disagreement 
as  to  whether  a plea  of  guilty  constitutes  a conviotion.  We 
also  find  decisions  in  Missouri  which  may  be  interpreted  as 
ruling  both  ways.  The  section  which  you  mention  in  your  re- 
quest (Section  9156,  R.  S.  Mo.  19S9)  contains  the  following 
language:  "After  a conviction,  or  a plea  of  guilty,  the 

courts  and  boarus  of  parole  named  in  this  Section  may  sus- 
pend the  imposition  or  execution  of  sentence  * * whioh 
strongly  indicates  that  in  the  contemplation  of  the  Legisla- 
ture at  least  a plea  of  guilty  was  not  the  equivalent  of  a 
"conviction."  The  widespread  application  of  the  term,  we 
think,  is  properly  explained  in  the  quotation  from  Doughty  v. 
De  Amorell,  22  H,  I.  158,  found  in  Vol.  9,  Words  and  Phrases, 
page  611: 


/ 
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"In  the  strictest  sense,  a ’conviction* 
is  not  oomplete  until  it  has  become  a 
judgment  of  the  court  by  a sentence, 
since  before  that  time  a verdict  may  be 
set  aside  or  a new  trial  granted  for 
various  causes.  The  term  is  commonly 
usen,  however,  to  denote  the  finding  of 
fact  that  the  accused  is  guilty." 

On  the  same  page  is  founu  also  the  following  quotation 
from  Ex  parte  Tanner , 86  P.  oOl,  49  Or.  31,  which  appears  to 
be  the  proper  rule: 

"While  in  common  parlance  ana  for  many 
purposes  the  woru  ’conviction,*  when 
used  in  a statute,  means  the  judicial 
ascertainment  of  guilt  by  a plea  or  ver- 
dict, when  it  is  made  the  ground  of  some 
disability  or  penalty,  it  has  been  held 
that  a final  adjudication  by  judgment  is 
essential,  * * 

The  Supreme  Court  of  Missouri  in  State  v.  Jonagan,  oil 
Mo.  540,  has  laiu  uown  the  rule  that  the  trial  court  is  vested 
with  discretion  in  permitting  the  withdrawal  of  a plea  of 
guilty  before  judgment  is  entered  on  the  plea. 

Operator’s,  chauffeur’s  and  driver’s  lioenses  or  certifi- 
cates are  not  revoked  by  the  courts,  but  under  the  provisions 
of  section  6459,  d.  S.  Mo.  1959,  the  court  must  require  the 
surrender  of  the  lioenses  or  certificates  by  the  defendant, 
and  shall  forward  them  to  the  commissioner  of  motor  vehicles 
together  with  the  record  of  the  conviction  of  the  defendant. 

Section  8460,  a.  S.  Mo.  1959,  requires  the  revocation 
of  driver’s  licenses  upon  final  conviction  in  the  following 
language: 

"The  commissioner  shall  forthwith  revoke 
the  license  of  any  operator,  registered 
operator  or  chauffeur  upon  receiving  a 
record  of  such  operator's,  registered 
operator's  or  chauffeur's  oonviction  of 
any  of  the  following  offenses,  when  suoh 
oonviotion  has  become  final: 
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"1.  Manslaughter  (or  negligent  homicide) 
resulting  from  the  operation  of  a motor 
vehicle; 

”2,  driving  a motor  vehiole  while  under 
the  influence  of  intoxicating  liquor  or  a 
narcotic  drug; 

"o.  .ny  felony  in  the  commission  of  which 
a motor  vehicle  is  used." 

We  believe  that  the  worus  "when  such  conviction  has 
become  final,"  as  useu  in  the  foregoin_,  section,  refer  to  a 
judgment  and  sentence  entered  on  a veraict  or  a plea  of  guilty 
to  an  indictment  or  information,  ana  not  to  a plea  or  verdict 
prior  to  sentence. 

We  do  not  regard  the  payment  of  costs  by  a defendant 
as  bearing  on  the  question  at  hand  since  a proper  payment  of 
costs  by  a defendant  can  be  made  only  unuer  judgment  of  the 
court  before  whom  tne  cause  is  penuing. 


CONCLUSION 


It  is  the  conclusion  of  this  uepartment  that  it  is  man- 
datory on  the  commissioner  of  motor  vehicles,  under  Section 
8460,  R.  S.  Mo.  1909,  to  rovohe  an  operator’s  or  ohauff eur’s 
license  on  receipt  of  tne  record  of  final  conviction  of  a de- 
fendant for  driving  a motor  vehicle  while  intoxicated,  and 
that  such  final  conviction  applies  only  to  a judgment  and  sen- 
tence entered  on  a verdict  or  plea  of  guilty,  and  not  a verdict 
or  plea  prior  to  Judgment  ana  sentence. 


Respectfully  submitted 


ROBERT  L»  HYilaR 

.s  si  stoat  Attorney  General 

APPROVED : 


ROY  McKITTRlC^ 
Attorney  General 
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PUBLIC  BUILDINGS:  May  be  used  for  meetings  oi  general  public 

interest  when  such  use  does  not  interfere 
with  regular  activities. 


April  d,  1942 


Mr.  T.  L.  Ingle 
Board  of  Managers 
Missouri  school  for  the  Deaf 
Pulton,  Missouri 


Dear  sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion  from  this  department,  which  reads  as 
follows : 


"The  Board  of  Managers  of  the  Mis- 
souri school  for  the  Deaf  at  Pulton, 
Missouri,  has  been  requested  to 
make  available  the  auditorium  of 
that  school  under  the  following  oon- 
oiti  ons: 

"The  Federal  Government  has  been 
conducting  sohools  for  the  training 
of  air  raid  wardens  throughout  the 
United  states.  Tne  Missouri  State 
Council  of  Defense  has  sent  repre- 
sentatives to  certain  of  those 
sohools  to  obtain  tne  training  in 
order  that  it  may  be  passed  to  the 
local  air  raid  wardens  whioh  may  be 
seleoteu  in  the  various  municipali- 
ties in  the  state  of  Missouri.  Me 
nave  been  requested  by  the  state 
Counoil  of  Defense  to  furnish  our 
auditorium  for  a period  of  three 
nays,  during  whioh  time  the  local 
air  raid  wardens  may  receive  this 
instruction.  We  have  also  been  re- 
quested to  furnish  our  facilities  for 
several  days  to  the  .uaerican  Legion 
for  tne  annual  event  known  as 
'Boys*  State.* 
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"The  use  of  our  buildings  for  the 
a ->ove  purposes  will  not  interfere 
in  any  way  with  the  usual  routine 
at  the  school,  and  no  cnsa  what- 
ever is  involveu  on  the  part  of  the 
State.  The  Board  ia  of  tne  opinion 
that  joth  proposed  meetings  are  of 
general  public  interest,  and  we  de- 
sire an  opinion  from  your  department 
as  to  wnether  this  Board  has  the 
power  to  permit  the  use  of  the  build- 
ings." 

All  real  and  personal  property  of  the  Missouri 
School  for  the  neaf  is  vested  in  the  Boar^  of  Managers  of 
that  school  oy  auction  10dd4,  n.  S.  Mo.  19S9,  which  is  as 
follows: 

"The  board  of  managers  of  each 
school  shall  have  the  care  and  con- 
trol of  all  the  property,  real  and 
personal,  owned  by  such  school,  and 
tne  title  to  all  real  estate  or  per- 
sonal property  now  owned  by  such 
sonool,  or  by  the  state  for  its  U3e, 
or  that  may  hereafter  be  purcnased 
by  or  donated  to  such  school  shall  be 
vested  in  such  board  of  managers  of 
the  respective  sonools,  for  the  use 
ana  benefit  of  tne  said  school.  Tne 
boara  of  managers  of  either  sohool 
shall  not  sell  or  in  any  manner  dis- 
pose of  my  real  estate  belonging  to 
the  school  without  an  act  of  the 
general  assembly  authorizing  such 
sale  or  disposal  of  such  real  estate. 

The  ooarus  of  managers  shall  provide 
their  respective  sonools  with  an  of- 
ficial seal." 

The  power  of  the  Board  appears  to  be  all-inclusive 
except  that  it  may  not  sell  or  dispose  of  tne  property,  that 
right  being  retained  by  the  Genex^ul  .assembly. 

We  have  been  unable  to  find  a case  in  which  the 
right  of  public  officers  in  control  of  public  builulnga  be- 
longing to  the  State  to  permit  the  temporary  use  of  such 
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builulngs  Tor  publio  purposes  has  been  questioned,  al- 
though we  have  found  many  oases  in  which  sucu  use  of  the 
property  was  maue.  ..a  have,  tnerefore,  resoi*ted  to  cases 
involving  the  ri^ht  of  public  officers  in  cities  or 
counties  to  penult  the  use  of  public  sailaings  under  simi- 
lar conditions. 

In  Mereuith  v.  fullerton,  a case  by  the  New 
htuapshire  Supreme  Court,  189  ..tl,  859,  68  a.L.R.  , 1.  c. 

619,  we  find  the  following: 

town  has  the  power  to  lot  its 
town  hall  for  private  use,  for  a 
reasonable  period,  when  such  use 
will  not  unreasonably  Interfere 
wits,  luunicipal  needs.  Curtis  v. 

Portsmouth  (1898)  67  N.  U.  506, 

506,  59  Atl.  4o9;  Worden  v.  New 
Bedford  (1881)  181  liass.  28,  24, 

41  .mi.  nap.  185;  o Jill.  iiun.  Corp. 

5th  ed.  sec.  997.  The  determina- 
tion of  the  question  as  to  whether 
the  public  requirements  permit  such 
letting,  as  well  as  the  tern  for 
which  the  px*operty  may  be  3pareu 
for  private  use,  is  vesteu  in  the 
town.  Bates  v.  Bassett  (1868)  60 
/ t.  580,  1 L.h.A.  166,  15  Atl.  200 j 
J’ronoh  v.  ^ulncy  (1861)  8 .>llen 
(Las 3.)  9,  12;  Jones  v.  Janford 
(lc77)  68  me.  585,  591;  Blood  v. 

Luncuester  electric  Light  Go.  (1895) 

68  K.  il»  o40,  842,  89  Atl.  085." 

Under  a California  statute  authorizing  counties  to 
erect  memorial  buildings  for  tue  use  of  patriotic  associa- 
tions such  as  veteran  soldiers,  sailors,  oua  marines  who 
had  served  tne  Cniteu  states  in  any  of  Its  wars,  the  court 
in  Captain  Charles  7.  Gridley  Camp  v.  Butte  County,  277 
Pac.  500,  held  that  there  was  nothing  in  uhe  statute  ex- 
cluding tne  power  of  tiie  boaru  of  supervisors  to  permit, 
either  free  of  charge  or  for  a stateu  consideration,  the 
use  of  any  aucn  builuing-for  other  purposes,  wnen  the  Suiue 
aid  not  interfere  with  tne  ordinary  use  of  such  building  by 
veterans’  organizations. 
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In  6.5  A.L.A.  617,  we  fine  the  general  rule  aa 

follows: 


"i'.unicipal  corporations  which  own 
municipal  builuings,  built  in  good 
faith  and  used  for  municipal  pur- 
poses, ordinarily  have  the  right  to 
rent  or  permit  such  buildings  or 
parts  thereof  to  be  U3eu  incidentally 
for  other  purposes  by  private  persons." 

(A  long  list  of  autnorities  is  citea.) 

In  Jackson  v.  Ball,  211  .J.a,  27o,  100  BO.  o27,  it 
was  aeuiaeu  that  unuer  a statute  giving  county  commis- 
sioners control  of  county  property,  the  commls si oners  might 
lease  county  buil^in&s  whioh  were  not  actually  needed  for 
county  purposes.  The  power  to  make  the  lease  was  said  to 
be  derives  from  the  use  of  the  word  "control"  in  the  powers 
granted  to  the  commissioners. 

In  this  connection,  we  wish  to  point  out  also  tne 
intention  of  the  Legislature  under  similar  circumstances 
as  expressed  in  Section  103J7,  A.  3.  L!o.  19o9,  under  "Laws 
applicable  to  all  classes  of  schools."  That  section  is  in 
part  as  follows: 

"The  boaru  of  directors  or  board  of 
education  shall  have  the  care  and 
keeping  of  ull  property  belonging  to 
tne  district,  and  shall  provide  the 
necessary  globes,  maps,  charts,  ap- 
paratus, supplementary  books,  and  other 
material  for  the  use  of  the  school. 

* # * The  board  of  directors,  or  board 
of  education,  having  charge  of  the 
schoolhouses , buildings  and  grounds  ap- 
purtenant thereto,  may  allow  the  free 
use  of  such  houses,  buildings  and 
grounds  for  the  free  discussion  of  pub- 
lic nuustiona  or  subjects  of  general 
public  interest,  for  the  meeting  of 
orgcjiizations  of  citizens,  and  for 
such  other  civic,  social  and  education- 
al purposes  as  will  not  interfere  with 
the  prime  purpose  to  which  such  houses, 
buildings  and  grounds  are  devoted: 
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Provided,  that  at  any  annual  or  spe- 
cial meeting  the  use  of  the  school- 
house  for  uny  of  tne  above  purposes 
may  by  a majority  vote  of  the  quali- 
fied voters  voting  on  the  proposition 
be  prohibited.  * * *" 

We  ao  not  contend  that  this  section  is  applicable 
to  the  case  at  hand  because  the  Boarc  of  Managers  of  the 
Missouri  school  for  the  ueaf  has  far  greater  power  with 
regard  to  the  control  of  the  buildings  connected  with  that 
school  tnan  that  possessed  by  tne  ordinary  board  of  di- 
rectors in  the  public  sohool  system.  The  control  of  the 
former  is  absolute  so  long  as  there  is  no  abuse  of  dis- 
cretion or  diversion  of  the  property  from  the  use  for  which 
it  was  intended. 


JONUUJSlON 


In  view  of  the  foregoing  authorities,  it  is  the 
conclusion  of  this  department  that  tne  Board  of  Managers 
of  the  Missouri  school  for  the  seaf  may  permit  the  use  of 
its  buildings  for  meetings  whicn  are  of  general  public 
interest,  where  no  expense  to  the  State  is  involved  and 
where  such  use  does  not  interfere  with  the  occupancy  or 
training  of  the  regular  students  of  suoh  school  and  the 
purposes  for  which  it  was  created. 


Respectfully  submitted 


ROBERT  L.  HYJhR 

assistant  attorney  General 


aPPuCV 


.vOY  i..oKITTRlCK. 

Attorney  General 
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TAXATION: 


Tax  deeds  to  trustee  must  be  executed  only  on 
tract  or  tracts  of  land  described  in  each  pub- 
lication. 


January  14,  1942 

r 


Mr.  Frank  W.  Jenny 
Prosecuting  Attorney 
Franklin  County 
Union,  Missouri 

Dear  Mr.  Jenny: 

I desire  to  acknowledge  your  request  for  an 
opinion,  dated  January  8,  1942,  relating  to  the  Jones- 
Munger  law,  and  also  your  explanatory  letter  of  Janu- 
ary 10,  1942 , relating  to  the  same  subject  which  is  as 
follows: 

/ 

"In  reply  to  your  letter  of  January  9th, 
kindly  be  advised  that  we  are  interested  in 
the  making  of  the  conveyance  by  the  Collec- 
tor to  the  Trustee  and  it  is  those  deeds  that 
I was  particularly  interested  in. 

"The  situation  which  has  arisen  is:  Some 
years  since  the  Assessor  placed  upon  the  books 
a great  many  assessments  of  mineral  rights 
which  were  held  by  persons  other  than  the  owner 
of  the  fee.  The  facts  are  that  many  of  these 
mineral  rights  have  no  actual  value  and  taxes 
thereon  have  never  been  paid. 

"From  tii  e to  time  they  have  been  adver- 
tised for  sale  with  no  bidders  and  the  Court 
has  appointed  a Trustee  to  purchase  them  on 
behalf  of  the  County.  There  are  many  of  these 
tracts  and  the  county  will  probably  never  re- 
cover the  amount  of  costs  and  expenses  already 
accrued. 

"Nov/  if  in  each  instance  a separate  deed 
is  made  by  the  Collector  with  a fee  of  Cl • 50 
and  recorded  by  the  Recorder  for  a fee  of  $1.75, 


y 
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it  will  cost  the  county  a very  substantial 
additional  sun.  of  money  with  comparatively 
little  prospect  of  a recovery  and  if  all  of 
the  property  purchased  by  the  Trustee  can  be 
placed  in  one  conveyance  it  will  result  in  a 
very  material  saving  to  the  county  at  a time 
when  economy  is  almost  a necessity.” 

Section  11150  Revised  statutes  of  Missouri,  19(h) 
sets  out  t..e  form  of  deed  to  be  executed  and  delivered  by 
the  collector  in  the  sale  of  real  estate  for  delinquent 
taxes  thereon. 

Section  11151  thereof,  providing  for  variations 
from  the  above  form  is  as  follows: 

”In  case  circumstances  should  exist  re-  • 
quirlni  any  variation  from  the  foregoing  form, 
in  the  recital  part  thereof,  the  necessary 
change  3hall  be  made  by  the  county  collector 
executing  such  deed,  and  the  same  shall  not 
be  vitiated  by  any  such  change , provided  the  sub- 
stance be  retained.  The  county  collector  shall 
be  entitled  to  demand  und  receive  from  the  per- 
son applyin.  therefor,  fo:  each  tax  deed,  one 
dollar  and  fifty  cents,  which  shall  Include  the 
aclcnov  l^dgrient. ” 

Jection  11149  thereof  (Laws  1933,  p.  425,  gee. 
9957),  is  in  part  as  follows: 

"In  making  such  conveyance , when  two  or  more 
purcels,  tracts,  or  lots  of  lund  are  3old  for 
the  non-payment  of  taxes  to  the  same  purchaser 
or  purchasers,  or  the  same  person  or  persons 
shall  in  anywise  become  the  owner  of  the  cer- 
tificates thoreof,  all  of  such  parcels  shall 
be  included  in  one  deed.” 
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Section  11131  thereof,  (Laws  of  Missouri,  1939 
page  650,  Section  9953-b)  was  passed  in  order  that 'a 
county  >i  ht  bid  "to  protect  tares  and  prevent  1033”,  and 
is  as  follows: 


"It  shall  be  lawful  for  the  County  Court 
of  any  County,  and  the  Comptroller,  Mayor  and 
President  of  the  Board  of  Assessors  of  the 
Cit..  of  Jt.  Louis,  to  designate  and  appoint  a 
suitable  person  or  persons  with  discretionary 
authority  to  bid  at  all  sales  to  which  Section 
11130  is  applicable,  and  to  urchase  at  such 
sales  all  lands  or  lots  necessary  to  protect 
all  taxes  due  and  owing  and  prevent  their  loss 
to  the  taxing  authorities  involved  from  inad- 
equate bid3.  huch  person  or  persons  so  designa- 
ted are  hereby  declared  as  to  such  purchases 
and  as  title  holders  pursuant  to  collector’s 
deod3  issued  on  such  purchases,  to  be  trustees 
for  th  benefit  of  ul ' funds  entitled  to  par- 
ticipate in  the*  taxes  against  ail  such  lands 
or  lot s~so  sold,  ouch  person  or  persor„3  so 
tiesign.  tecT  shull  no  be  required  to  ray  the 
amount  bid  on  any  such  purchase  but  the  col- 
lector’s deed  issuing  o . such  purchase  shall 
recite  the  delinquent’  taxes  Tor  whicir"3ai'd' 
lands  or  lots  we rc  sold~^  Hie  amount  due  each 
respectXve  tax  in;  authority  Involved,  and  uhat 
the grantee  In  such  deed  or  deeds  holds  title 
as  trustee  for  the'  use  bene flt~~of  the  fund 

or  funds  entitled  to  the  payment  of  the  taxes 
Tot  whTcn  said  lands  or  lots  were  sold,  I'he 
costs  of  all  collectors’  deeds")  Die  recording 
of  same  and  the  adve rti seine nt  of  such  lands  or 
lots,  shall  be  paid  out  of  the  county  treasury 
in  the  respective  counties  . nd  such  fund  as  may 
be  designated  therefor  by  the  authorities  ofthe 
City  of  ht . Louis,  All  lands  or  lots  so  pur- 
chased shall  be  sold  and  deeds  ordered  execu- 
ted and  delivered  by  such  trustees  upon  order 
of  hie  County  Court  of  the  respective  counties 
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and  the  Comptroller,  Mayor  and  President  of 
the  Board  of  Assessors  of  the  City  of  3t. 

Louis,  and  the  proceeds  of  such  sales  shall 
he  ap.-lled , first,  to ' the  payment  of  the  costs 
Incurred  and  advanced,  and  luo  balance  shall 
be  distributed  pro  rata  to  tnc  funds  entitled 
To  receive  the  taxes  o:  Trie  I.  nds  or  lots  so 
dls  posed  o’fT  iTpon  appoi n trnent  of  any  such 
person  or  persons  to  act  as  trustee  a3  herein 
designated  a certified  copy  of  the  order  mak- 
ing such  ap  ointment  shall  be  delivered  to  the 
Collector,  and  if  such  authority  be  revoked  a 
certified  copy  of  the  revoking  order  shall 
also  be  delivered  to  the  Collector.  Com- 
pensntio:  to  trustees  ns  here!  i designated 
shall  be  payable  solely  from  proceods  derived 
from  the  sale  of  lands  purchased  by  them  as 
such  trustees  and  shall  be  fired  by  the  author- 
ities hereinbefore  designated,  but  not  in  ex- 
cess of  ten  percent  (10:,  ) of  the  price  for  which 
any  such  lands  and  lots  are  sold  by  the  trus- 
tees: Provided  further,  that  if  at  any  such 
sale  any  person  bid  a sufficient  amount' to  pay 
in  full  all  delinquent  taxes,  penalties,  inter- 
est and  costs,  then  the  trustees  herein  desig- 
nated shall  bo  without  authority  to  fur '-her 
bid  on  any  such  land  or  lots.”  (Underscoring 
ours ) . 

In  making  such  purpose  effectual,  the  Legislature 
rovided  for  t .e  appointment  of  a trustee  to  bid  at  sales 
of  lands  or  iot3  sold  for  delinquent  taxes  where  no  bids 
were  made  by  other  person  or  persona  for  the  total  sums 
due. 


No  form  for  deeds  to  trustees  was  prescribed  by 
the  Legislature.  The  prescribed  deed,  even  with  the  varia- 
tions of  lorn  permitted  under  Oection  11151,  su  ra,  would 
be  iuaderute  for  conveyance  to  the  trustee  under  Lhe  pro- 
visions of  section  11131,  supra. 
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The  prescribed  deed  conveying  lands  or  lots  under 
a third  sale  i3  the  final  action  of  the  collector  in  fore- 
closure of  he  lien  of  the  3tate  for  delinquent  taxes. 

The  conveyance  to  he  trustee  is  the  final  action  of  the 
collector,  but  thereafter  the  supplementary  scheme  provi- 
ded in  Section  11131,  supra,  pro  ides  for  the  realization 
of  such  taxes  by  acts  of  the  county  court  and  its  ap- 
pointed trustee.  The  first  conveyance  must  be  by  deed; 
the  last  by  a conveyance  in  the  nature  ol  a trust,  even 
though  it  is  called  a deed.  It  is  a conveyance  to  the 
trustee  and  the  trust  is  for  the  taxing  authorities  named 
in  the  instrument  in  the  amount  du  each  on  the  lands  or 
lots  so  sold. 

Thus  each  conveyance  by  the  collector  to  the 
trustee  is  an  individual  trust  for  such  taxing  authorities 
and  represents  taxes  due  such  authorities  based  upon  an 
assessment  on  surface,  ana,  in  so;  e insta  ces,  on  granite, 
coal,  oil,  and  other  subsurface  interests  in  realty,  which 
must  be  separately  assessed.  Such  taxing  authorities  may 
differ  in  different  assessments.  The  commingling  of  such 
interests  of  such  varied  parties  in  anf  to  such  varied 
properties  in  one  conveyance  could  not  have  been  intended 
by  the  Legislature. 

Y/hile,  in  Section  11149,  3upra,  the  Legislature 
provided  that  when  the  s.  r.e  person  or  persons  s .all  in 
any  wise  become  the  o\ner  of  the  certificates  thereof, 
all  of  such  parcels  shall  be  Included  in  one  doed’1  it  had 
reference  only  to  person  or  persons  obtaining  deeds  and 
not  convey  nee  in  trust. 

Therefore,  he  1933  Legislature  which  passed 
the  Jones -hunger  law  could  riot  have  anticipated  the  pas- 
sage of  section  11131,  supra — which  is  a radical  depart- 
ure from  any  scheme  heretofore  devised  for  the  collection 
of  taxes  on  real  estate— and  intended  that  the  said  sec- 
tion come  within  the  purview  of  Jection  11149,  with  respect 
to  the  inclusion  in  one  deed  of  all  parcels  of  land  sold 
to  the  same  person  under  certificates  of  sale. 
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Therefore,  it  is  he  opinion  of  this  Depart- 
ment that  in  making  sales  of  lands  for  delinquent  taxes 
on  real  - state  to  a trustee  appointed  under  election  11131, 
supra,  the  collector  r:ust  execute  and  deliver  an  indivi- 
dual deed  for  individual  tract  or  tracts  of  lands  de- 
scribed in  eac  ul  lication  for  sale. 

Respectfully  submitted, 


3.  V.  MHDLI 

Assistant  Attorney-*General 


APATOVA Dx 


v;:r..  G.-mxi 

(Acting)  Attorney-General 
AVll/inc 


SCHOOLS:  ./here  districts  combine  temporarily  for  educa- 

tional purposes,  tne  teachers'  funds  of  such 
districts  can  be  used  to  pay  the  salary  of  the 
teacher  or  teachex's  of  such  combination  of  dis- 
tricts. 


October  s7,  1942 


. r.  A.  G . Junnopoulo 
attorney  at  Law 
. micas  saaor  suiiuing 
St.  Louis,  Missouri 


sear  sir : 


This  will  aclaiov/leutio  receipt  of  your  letter  of 
October  22,  1942,  in  which  you  submit  the  following  for 
an  opinion: 


■'  I repi*esent  the  Washington  Park 
acnool  district  Co.  4o,  located  in 
St.  Louis  Jounty,  ..  issouri,  which 
3Cnool  district  is  a common  school 
district.  In  1940  this  school  uis- 
triot  lost  control  of  its  school 
buildings  by  reason  of  the  exten- 
sion of  the  city  limits  of  Webster 
Groves  to  include  a portion  of  the 
vashington  Park  School  miatrict,  on 
which  portion  the  school  houses 
were  locuteu.  Since  that  time, 
chilai'en  of  school  age  in  the  re- 
maining pox*bion  of  the  Washington 
Pai'k  school  histi*ict  have  been  re- 
ceiving their  education  from  an  ad- 
joinih0  school  district,  namely, 
the  ..if ton  ^>cnool  district.  We 
have  been  billeu  fox*  tuition  for 
these  school  children,  and  nave 
fund 3 in  our  ’Teachers’  Puna’.  t,e 
voula  like  a ruling  from  your  of- 
fice as  to  whether  we  coulu  use 
these  funds  now  in  the  ’Teachers* 
Puna ’ to  pay  tnis  tuition  inasmuch 
i.a  tne  Washington  Park  School  ^is- 
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trict  Do.  48  has  no  teachers,  owes 
no  teachers,  unu  has  not  had  any 
teachers  since  1940,  cdiu  further- 
more, has  no  school  buildings. 

"We  are  not  attempting  to  transfer 
all  or  any  part  of  the  ’Teachers* 
.Fund*  to  the  'Ixxciaental  Puna’,  but 
wish  to  pay  this  tuition  by  issuixig 
a warrant  direct  to  the  ,a’fton  School 
District." 


Section  10oo6,  R.  S.  Missouri,  19o9,  provides  in 
part  as  follows: 


"All  moneys  arising  from  taxation 
shall  be  paid  out  only  for  the  pur- 
poses for  which  they  wei'e  levied  and 
collected.  * * * * * 

"The  treasurer  shall  open  an  aooount 
for  each  fund  specified  in  this  sec- 
tion, c.na  all  moneys  received  from 
tue  state,  county  unu  township  funds, 
anu  ull  moneys  derived  from  taxation 
for  teachers’  wages,  and  all  tuition 
fees,  snail  be  placed  to  the  credit 
of  the  ’teachers*  fund’,  except  money 
apportioned  for  free  text  books,  which 
shall  be  credited  to  the  ’Free  Text 
Book  Fund  * . * * * * " 


By  the  foregoing  section  the  law  limits  the  U3e  to 
which  school  moneys  may  be  put  to  the  purposes  for  Y/hich 
3uch  moneys  were  collected,  moneys  collected  for  teachers* 
funds  xaust  be  aseu  to  pay  teachers. 

We  have  ascertained  from  the  state  department  of 
Education  that  Washington  Park  school  District  ana  the 
.vffton  School  jistrict  have  combined  temporarily  for  edu- 
cational purposes,  under  the  provisions  of  Section  10457, 
ii.  S.  Missouri,  19s9.  Said  section  reads  as  follows: 
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"Two  or  wore  districts  way  combine 
temporarily  lor  educational  purposes 
shoulu  the  soiiool  boards  of  all  dis- 
tricts concerned  a^ree  to  transport 
tiie  pupils  of  one  or  more  uistricts 
to  a scliooliiouse  elsewnere,  anu  such 
districts  Si^all  receive  the  same  ap- 
portionment from  the  state  school 
fund  as  they  would  otherwise  have  re- 
ceived, ana  may  use  such  funds,  or 
any  part  thereof,  in  transporting 
pupils:  Provided  further,  that  in 
3uch  temporary  combinations  the  rec- 
ord of  daily  attendance  of  pupils 
from  each  district  shall  be  kept 
separate,  and  credited  to  their  re- 
spective districts,  as  a basis  for 
future  apportionments. " 


By  the  latter  section  two  or  uore  districts  are 
authorized  to  combine  temporarily  for  educational  purposes. 
In  other  words,  such  districts  may  "pool”  their  efforts  ana 
jointly  provide  for  the  instruction  of  their  pupils.  In 
such  a combination  it  certainly  is  not  contemplated  that 
euoh  district  snail  furnish  u teacher,  but  the  purpose  of 
uhe  combination  manifestly  is  to  conserve  on  expenses.  The 
statute  clearly  contemplates  that  under  such  combination 
there  would  be  a combined  teuoning  force  una  all  districts 
in  the  combination  would  snare  the  expense  of  paying  the 
teuoner  or  teachers.  The  share  of  the  salary  of  a teacher 
or  teachers  for  the  combination  of  districts  v hich  each 
district  bears  could  properly  be  paid  out  of  the  touchers’ 
funu  because  it  i.oula  be  used  to  pay  teachers*  salaries. 

The  teacher  of  3uch  eowuination  of  districts  is  as  well 
the  teuchei-  ox  one  district  <..s  he  Is  the  teacher  of  an- 
other district  of  the  combination.  In  the  case  about  wnich 
you  inquire  the  teacher  i3  as  much  the  employee  of  Washing- 
ton Park  district  as  he  is  of  the  ..ffton  oistx'ict,  ana  the 
mere  fact  that  he  actually  does  his  teaching  in  the  .JTfton 
district  schoolhouse  does  not  change  the  situation. 

/row  the  foregoing  wo  think  that  the  share  of  the 
salary  of  the  teuoher  or  teachers  who  are  instructing  the 
pupils  of  Washington  Park  district  at  the  ;.ffton  district 
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scnoolhouse  is  not  "tuition.'1  Tuition  is  the  Tee  or- 
charge  which  its  *m.ue  for  permission  Tor  a pupil  to  at- 
tend u school  which  he  is  not  entitled  to  uttenu  as  a 
mutter  of  ri,Jit.  In  other  words,  where  a pupil  of  one 
uistrict  desires  to  attend  tne  school  of  anothex’  district, 
he  is  required  to  pay  a fee,  which  is  called  tuition,  out 
in  such  case  the  district  attended  is  furnishing  the 
school  ahu  its  facilities.  In  the  case  of  a combination 
of  districts,  under  Section  10457,  supra,  no  one  ai strict 
is  furnishing  tne  facilities  of  the  school  entirely,  but 
all  tne  districts  affeoteu  are  jointly  furnishing  the 
sonool  facilities,  iacluuin0  instruction. 

It  should  be  ^oteu  that  suiu  Section  10457  provides 
tnat  each  uistrict  of  tne  combination  receives  the  same 
apportionment  fro...  tne  otate  scnool  fund  as  it  would  were 
it  uaintainin^  Its  own  school.  By  Section  10060,  supra, 
money  received  by  a district  from  the  state  school  fund 
goe3  into  the  teachers1  fund.  There  would  be  no  reason 
for  the  3tate  allowing  such  a district  money  for  a teach- 
ers* fund  when  there  was  to  be  no  teacher  in  tnat  uistrict, 
unless  it  wa3  contemplated  that  3uch  money  so  apportioned 
could  bo  used  to  holp  puy  the  sultry  of  the  teacher  or 
teachers  or  the  combination  of  dlst_icts. 


GOuJLU  ^I0f\ 


It  is,  tnorefore,  tne  opinion  of  tais  department 
t/i_t  v.here  two  or  more  districts  combine  temporarily  for 
educational  purposes,  under  the  provisions  of  Section 
10457,  R.  S.  issouri,  19b9,  the  salary  of  the  teacher  or 
teachers  who  teach  the  pupils  of  all  districts  in  the  com- 
bination can  be  pain  from  the  teachers1  funas  of  the  various 
districts  in  the  combi new ion. 


nespectxully  submitted 


.iPP.tOVh^ : 


HiJRHT  . KAY 

j.ssistcdit  .ttorney  Generul 


1Toy  TioUTT^IUZ 

ttorney  General 


HHK:Hn 


ELExi-.OSYN.AJiy  INSTITUTIONS:  Buildings  to  house  inmates  must  comply 

with  statutory  requirements  as  to  fire 
escapes . 


January  2,  1942 


..r.  Ira  A.  Jones 
Ireslaent,  Board  of  ...ruiagers 
State  Eleemosynar^  Institutions 
Jefferson  City,  Missouri 


Lear  Mr.  Jones: 


e are  in  receipt  of  your  letter  of  December  30th, 
1941,  wherein  you  state  as  follows: 

’’The  last  legislature  turned  over  to 
the  Beard  of  managers.  Eleemosynary 
Institutions,  the  School  for  Children 
at  Carrollton,  Missouri,  to  be  used 
as  State  School  #2  for  feeble-minded. 

”At  this  place  there  is  one  frame 
building  that  is  not  fire  proof.  Just 
when  the  building  was  built,  I do  not 
know.  Is  It  possible  for  us  to  house 
inmates  of  the  Missouri  State  School 
ff2  in  tills  building,  in  view  of  the 
fact  it  is  a frame  building  and  not 
fire  proof?" 

You  have  orally  advised  us  that  the  building  at 
Carrollton,  to  vhich  you  refer,  is  a two-story  fraae  building. 

-av*o  of  Missouri,  1941,  ..actions  9G34  and  9635, 
both  found  on  page  320,  provide  respectively  as  follows: 

action  9634.  There  is  horeb.  estab- 
lished an  Institution  at  Carrollton, 

Missouri,  to  be  known  as  Missouri  State 
School  Number  Two  and  to  be  used  in 
connection  with  and  as  a part  of  the 
Missouri  State  School  at  Marshall, 
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Missouri,  as  a colony  for  feeble-minded 
and  epileptic  In  accordance  with  the 
provisions  of  Article  6 of  chapter  51 
of  the  R vised  Statutes  of  Missouri, 

193;* , which  Institution  shall  be  under 
the  control,  management  and  supervision 
of  the  Boaru  of  managers  of  State  Elee- 
mosynary Institutions ." 

"Section  9635.  The  control  anu  manage- 
ment of  ai  1 the  lands  and  other  properties 
now  used  by  what  is  known  and  designated 
by  law  as  tho  *State  Home  for  Children* 
at  Carrollton,  Missouri,  is  hereby  trans- 
ferred to  the  Board  of  managers  of  the 
State  Eleemosynary  Institutions  for  the 
use  of  said  Missouri  State  School  Nurneer 
Two. " 

The  above  sections  set  out  your  authority  to  con- 
vert and  use  the  State  Home  for  Children  at  Carrollton, 
Missouri,  as  a part  of  the  Missouri  State  School  at  Marshall 
Missouri.  You  inform  us  that  the  building  at  Carrollton, 
mlssouri,  is  not  fire  proof  and  inquire  whether  it  may  be 
used  under  such  circumstances  to  house  inmates. 

Section  14950,  R.  S.  i&o.  1939,  provides  as  follows 

"tt  shall  be  the  duty  of  the  owner,  pro- 
prietor, lessee,  trustee,  or  keeper  of 
every  hotel,  boarding  and  lodging  house, 
tenement  house,  achoolhouse,  opera  nouse, 
theater,  music  hall,  factory,  office  >uild- 
ing,  except  fire  proof  office  buildings  in 
vhich  all  structural  parts  are  wholly  of 
brick,  a ton  , tile,  concrete,  reinforced 
concrete.  Iron,  steel  or  Incombustibte 
material,  and  which  are  not  used  for  lodg- 
ing purpoB  es  in  the  state  of  Missouri,  and 
every  building  therein  where  people  con- 
gregate or  which  is  used  for  a business 
place  or  for  public  or  private  assemolages, 
which  has  a height  of  three  or  more  stories, 
to  provide  said  structure  with  iron 
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or  steel  stair  fire  escapes  attached 
to  the  exterior  of  said  building  and 
by  staircases  located  in  the  interior 
of  said  building.  The  fire  escapes 
snail  extend  from  the  upper  story  to 
the  ground,  pavement  or  sidewalk  with 
iron  or  steel  ladder  from  the  upper 
story  to  the  roofs  Provided,  however, 
that  such  fire  escapes,  if  not  continued 
to  the  ground,  pavement  or  sidevalk, 
shaxl  be  equipped  with  a counter- 
balance device  attachment,  appliance 
or  apparatus  which  shall  extend  from 
the  floor  level  of  the  second  story  to 
the  ground,  pavement  or  sidewalk, 

School  buildings,  opera  houses,  theaters 
and  church  buildings,  also  hospitals, 
blind  and  lunatic  asylums  and  seminaries, 
shall  each  have  a stair  fire  escape  built 
solid  to  the  ground.  In  no  case  shall  a 
fire  escape  run  past  a window  where  it 
is  practicable  to  avoid  it.  All  fire 
escapes  required  by  this  article,  except 
as  hereinbefore  provided,  must  be  of  the 
kind  known  as  stationary  fire  escapes. 

All  buildings  heretofore  erected  shall 
be  made  to  conform  to  the  provisions  of 
tills  article."  (Underscoring  ours) 

Under  the  above  section  certain  buildings  having  a 
height  of  throe  or  more  stories,  wherein  people  congregate 
for  public  and  private  assemblages  and  which  are  not  us~d 
for  lodging  purposes,  must  provide  a specific  typo  of  fire 
escape.  hareaa,  o lunatic  asylum,  regardless  of  tne  height 
of  the  building,  must  have  a stair  fire  escape  built  solid 
to  the  grounu , 

Section  9387,  R.  S.  Mo.  1939,  provides  that: 

"There  shall  be  established  in  this  state 
a col  ny  for  feeble-minded  and  epileptics, 
to  be  known  as  the  Missouri  state  school." 

It  is  quite  obvious  that  the  Missouri  itate  School 
would  come  within  the  meaning  of  a lunatic  asylum. 
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From  the  foregoin  we  are  of  the  opinion  that  if 
the  frame  building  at  Carrollton,  Missouri,  proposed  to  be 
useu  to  house  Inmates  of  the  Missouri  State  school  No.  2, 
aoos  not  meet  the  statutory  requirements  with  respect  to 
fire  escapes  as  proviu  d for  in  Section  14950,  R.  5.  Mo. 
1939,  then  said  building  should  not  be  usea  to  house  said 
inmates . 


Respectfully  submitted. 


MAX  WASS2RMAN 

Assistant  Attorney-General 


MW  I EG 


APPROVED: 


VANE  o.  THURLO 

(Acting)  Attorney-General 


County  Budget  Act:  Warrants  for  pauper  patients  confined  in 

state  insane  asylums  by  the  court  are  to 
be  paid  from  class  one.  Warrants  for 
children  confined  in  the  State  Home  at 
Marshall  and  Carrollton  are  to  be  paid 
out  of  funds  in  class  five# 

January  16,  1S42 


V 


Mr#  Ira  A.  Jones,  President, 
Board  of  Managers 
State  hlee;  losynary  institutions 
Jefferson  City,  Missouri 


Bear  Sir: 


FILE 

/ 


/' 


- 


Tills  Department  is  in  receipt  of  your  letter  of 
January  9,  1942,  wherein  you  make  the  following  inquiry: 


"Some  time  last  year  the  state  auditor 
instructed  all  county  clerks  to  pay  the 
State  School  at  Marshall  and  the  Mount 
Vernon  Sanatorium  out  of  Class  5 War- 
rants, ruling  that  these  tv/o  institutions 
were  not  insane  institutions  and  could 
not  be  paid  with  Class  1 warrants, 

"Under  your  ruling  of  January  2nd,  on 
another  opinion  you  have  said  that  the 
State  School  at  Marshall  *was  a lunatic 
asylum.'  If  thi3  is  true,  and  In  my 
opinion  it  is,  shouldn't  we  be  paid  out 
of  Class  1 warrants  for  the  Missouri 
St.te  School  at  Marshall  and  School  w2 
at  Carrollton?" 


We  have  considered  our  opinion  of  January  2,  1942, 
which  appears  to  refer  to  an  entirely  different  matter  than 
the  question  you  present.  In  that  opinion  Sections  9634  and 
9635,  Laws  of  Missouri,  1941,  page  320,  were  considered  from 
the  viewpoint  of  whether  or  not  the  Missouri  State  School 
at  Carrollton  meets  the  requirements  in  so  far  as  fireproof 
buildings  were  concerned  under  Section  14950,  R.  S.  Missouri, 
1939. 
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The  instant  question  which  you  prosent  will  have  to 
be  considered  from  the  standpoint  of  the  county  budget  act, 
as  amended  by  the  1941  "eneral  Assembly,  Laws  of  Missouri, 
page  650.  Section  10911,  .av/s  of  Missouri,  1941,  page  651, 
contains  a provision  with  reference  to  Class  1,  which  Is  as 
follows: 


"The  court  shall  classify  proposed  ex- 
penditures in  the  following  order: 

"Class  1*  The  County  court  shall  set 
aside  and  apportion  a sufficient  sum 
to  care  for  insane  pauper  patients  in 
state  hospitals.  Class  1 shall  be  the 
first  obligation  against  the  county  and 
shall  have  priority  of  payment  or>er  all 
other  classes." 


Section  10914,  Laws  of  Missouri,  1941,  page  652,  referred 
to  as  the  Class  1,  which  is  as  follows: 


"The  court  shall  show  the  estimated  ex- 
penditures for  the  year  by  classes  as 
follows : 

"Class  1.  Care  of  paupers  declared  by 
lawful  authority  to  be  insane  (In  stc.te 
hospitals) ." 


Sections  9634  and  9635,  as  amended  by  the  Legislature 
In  1941,  pa~e  320,  refer  to  the  Home  for  Feeble-minded  and 
epileptic  for  children  and  places  the  institution  at  Carroll- 
ton and  Marshall  under  the  Board  of  Managers  of  the  State 
eleemosynary  Institutions. 

• 

We  are  of  the  opinion  that  the  state  auditor  was  correct 
In  instructing  the  county  clerks  to  pay  the  warrants  for 
children  confined  in  the  Homes  at  Marshall  and  Fount  Vernon, 
likewise  Carrollton,  from  warrants  out  of  Class  5,  as  clearly 
lander  the  budget  act  the  care  and  upkeep  of  patients  in  Insane 
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asylum,  under  Class  1,  refers  to  the  institutions  so  desic- 
nated  for  that  purpose,  and  refers  further  to  such  pauper 
patients  as  ha  e been  declared  insane  by  the  county  court. 


liespect fully  submitted. 


OLLIVdit  W.  HOL<_U 

Assistant  Attor  ey  General 


APPRO V D: 


(Acting  Attorney  General 


OVVU/rv 


ELEEMOSYNARY  INSTITUTIONS:  ) Pay  patient  committed  by  probate  court 
INSANE  PERSONS:  ) must  post  bond. 


February  4,  1942 


b 


hr.  Ira  A.  JoneB 
President,  ooard  of  managers 
State  .do jmusynary  Institutions 
Jefferson  Lity,  Missouri 


bear  hr.  Jones: 


This  bepartment  is  In  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"Will  you  please  give  .,ie  your  offi- 
cial opinion  upon  the  following 
question: 

"Is  a pay  patient;  committed  to  a 
state  hospital  for  the  Insane  by  an 
order  of  the  probate  court,  required 
to  give  a bond?" 

Section  497,  K.  S.  Mo.  ly39,  provid  js  as  follows: 

"If  any  person,  by  lunacy  or  other- 
wise, shall  be  furiously  mad,  or  so 
far  disordered  in  his  mind  as  to  en- 
danger his  own  person  or  the  person 
or  property  of  others.  It  shall  be 
the  duty  of  his  or  her  guardian,  or 
other  person  unaer  whose  care  he  or 
she  may  be,  and  who  is  bouna  to  pro- 
vide for  his  or  her  support,  to  con- 
fine him  or  her  in  some  suitable 
place  until  the  next  sitting  of  the 
probate  court  for  the  county,  who. 
snail  make  such  order  for  the  res- 
traint, support  and  safekeeping  of 
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sucn  person  as  the  circumstances 
of  the  case  snail  require." 

Section  4e8,  h.  S.  ko.  1939,  provides: 

"If  any  such  person  of  unsound 
mind,  as  In  tne  last  preceding 
section  is  specified,  shall  not 
be  confined  by  the  person  having 
charge  of  him,  or  there  be  no 
person  having  such  charge,  any 
judge  of  a court  of  record,  or  any 
two  Justices  of  the  peace,  may 
cause  such  insane  person  to  be  appre- 
hended, and  may  employ  any  person 
to  confine  him  or  her  In  some  suit- 
able place,  until  the  probate  court 
shall  make  further  orders  therein, 
as  in  the  preceding  section  specified." 

Under  the  authority  of  the  above  sections  it  is 
well  settled  in  wissouri  that  a Judge  of  the  probate  court 
•may  order  an  insane  person  to  be  confined  in  some  suitable 
place,  which  includes  a state  hospital.  In  re  loynihan,  62 
S.  . (2d)  410,  352  ho.  1022. 

Section  501,  xi.  3 . no.  1939,  w ich  is  in  the  same 
article  as  Sections  497  and  498,  supra,  provides  as  follows: 

"If  any  insane  person  be  admitted 
into  tne  state  lunatic  asylum  as  a 
. patient,  the  guardian  shall  pay  for 
his  support  ana  expanses  at  such 
asylum,  out  of  the  estate  of  such 
ward;  and  if  such  insane  parson  shall, 
at  any  time,  come  under  the  class 
of  ‘insane  poor  pax's ons,’  as  speci- 
fied in  the  law  for  the  government  of 
the  state  lunatic  asylum  and  care  of 
the  Insane,  such  person  shall  be  sup- 
ported and  maintained  at  such  asylum  by 
the  county  in  the  manner  provided  by 
such  law." 
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Chapter  51,  Article  2,  of  the  Revised  Statutes 
of  Missouri,  1939,  deals  ?1  th  tho  admission  of  patients 
to  the  state  hospitals,  ilie  statutes  in  this  article, 
which  will  be  noticed  later,  provide  for  the  admission 
of  two  classes  of  persons,  "pay  patients'  and  "county 
patients."  This  distinction  is  recognized  in  Section  501, 
supra. 

In  59  C.  J.,  page  1047,  it  is  said: 

"The  enueavor  should  be  made  by 
tracing  trie  history  of  legislation 
on  the  subject  to  ascertain  the  uni- 
form and  consistent  purposes  of  the 
Legislature. " 

A review  of  the  his  tory  of  the  legislation  re- 
lating to  Insane  persons  in  Missouri,  discloses  that  while 
even  under  the  territorial  la  s provisions  were  made  for 
the  control  of  insane  persons  by  the  courts  of  this  State 
(1  Mo.  Territorial  Laws,  p.  507),  still  it  was  not  until 
1835  that  a comprehensive  law  dealing  with  this  matter  was 
enacted  in  this  State.  In  that  year  the  General  Assembly 
enacted  what  are  now  Sections  497  and  498,  and  other  sec- 
tions of  what  Is  new  Article  18,  of  Chapter  1,  which  deals 
with  "insane  parsons,"  (Revised  Statutes  of  t.  issouri,  1835, 
page  155) . It  was  not  until  1855,  however,  that  Lection 
501,  providin'  for  the  expenses  of  Insane  persons,  was 
passed  (R.  ...  uo.  1855,  page  863).  At  the  time  what  is  now 
Section  501  was  enacted,  there  were  provisions  providing  under 
what  conditions  pay  patients  could  be  admitted  to  the  "State 
nunatic  Asylum"  ana  also  providing  for  the  admission  of  the 
indigent  Insane  at  the  expense  of  the  county.  One  of  the 
provisions,  before  a pay  patient  could  be  admitted,  was  that 
a bond  must  be  posted.  This  requirement  io  found  In  our 
present  day  law,  in  Section  9323,  R.  S.  Mo.  1939,  whicn  Is 
found  in  “rticle  2 of  Cnaptar  51,  and  is  as  follows: 

"*  * * afore  any  private  patient  shall 
be  received  into  the  hospital,  there 
shall  be  produced  * * * a sufficient 
bond  to  saia  treasurer,  conditioned 
that  the  obligor  or  obligors  will  se- 
cure the  payment  of  charges  incurred 


... r . Ira.  A.  Jones 


-4- 


Feb.  4,  1942 


in  benalf  and  on  account  of  said 
patient;  said  bond,  with  satisfactory 
securities , shall  be  of  the  form  and 
contain  the  provisions  as  provided  in 
section  9526.  » * * * *" 

Therefore,  while  the  probate  court  .oay  order  an 
insaii3  person  confined  in.  a suitable  place,  still,  since 
1855  our  Legislature  has  recognizee  tue  requirement  that  if 
said  person  is  confined  in  a state  institution  and  able  to 
pa}  for  his  care,  that  he  must  do  so,  and  the  State  may,  as 
said  in  Rico  v.  CJray,  34  £•  'A.  (2d)  567  "prescribe  the 
procedure  for  pay  patients  in  asylums,  subject  to  the  citi- 
zen's constitutional  rights." 

Our  General  Assembly  has  provided  that  every  pay 
patient  must  post  a oond  before  being  admitted,  and  wo  believe 
that  thi3  rule  must  be  complied  with,  even  though  the  patient 
is  sent  to  the  state  Institution  under  an  order  of  the  probate 
court.  This  is  a logical  and  reasonable  interpretation  of 
these  statutes,  especially  in  view  of  that  rule  of  statutory 
construction  that  all  statutes  relating  to  the  same  subject 
should  be  read  in  connection  with  each  other,  as  together, 
constituting  one  law.  State  ex  rel.  Shartel  v.  ’’.esthues, 

9 £•  7.'.  (2d)  612,  320  Mo.  1093;  Trust  Company  v.  Elzea,  286 
S.  ft.  371,  315  ho.  485. 


Conclusion 


ut  la,  therefore,  tne  opinion  of  this  Department 
that  an  insane  person  committed  Oj  order  of  the  probate  court 
to  a state  hospital  as  a pay  patient,  is  required  to  post  a 
"sufficient  bond"  required  under  section  9323,  h.  5.  no.  1939. 


^espec Lfullj  submitted. 


AnTHllK  0 'KEEFE 

assistant  it  torn  ey- General 


AFraOVEDs 


ROY  McKITTRICK 
Attorney-General 


AO'KlEG 


Blind  Pensions:  Blinc  pension  shall  terminate  on  the  date 

Commission  makes  finding  that  such  person 

is  not  qualified* 


February  13,  1942 


Missouri  Commission  for  the  Blind 
Jefferson  City,  Missouri 

Attention:  Mrs.  Lee  Johnston, 

Gentlemen: 


Chief  Investigator 


Y.e  are  in  receipt  of  your  request  for  an  official 
opinion  from  this  department,  which  request  reads  as  follows: 

"In  striking  a penBxoner  from  the  pension 
rolls,  should  the  effective  date  be.  the 
date  of  examination  when  the  pensioner  was 
found  to  be  ineligible  as  to  vision,  income, 
maintenance,  or  for  any  other  reason,  or 
should  it  be  the  date  on  which  the  Board 
of  the  Commission  for  the  Blind  met  and 
a ^proved  that  said  person  bo  stricken  from 
the  rolls? 

"It  has  always  been  the  custom  to  use  as 
the  effective  date,  tlie  date  of  examination 
or  investigation,  even  though  that  was  a 
prior  date  to  the  date  of  the  monthly 
board  meeting.  The  Auditor  and  pensioner 
were  so  advised  after  the  approval  of  the 
Board  of  the  Commission  for  the  4ind  had 
been  voted  at  the  fleeting." 

Lection  9454,  R.  5.  ho.  1939,  provides  in  part  as 

follows : 


"*•  it  it  it  it  And  whenever  it  shall  become 
known  to  the  commit  sion  that  any  person 
whose  name  is  on  the  blind  pension  roll  is 
no  longer  qualified  to  receive  a pension, 
after  reasonable  notice  mailed  to  such  per- 
son at  his  or  her  last  known  residence 
acdress,  such  fact  shall  be  certified  to 
the  state  auditor  anti  the  name  of  such  per- 
son shall  be  stricken  from  the  blind  pension 
roll:  *■«■■»* 
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Section  9458,  R.  t>.  Mo.  1939,  provides  as  follows: 

"The  state  auditor  shall  place  the  names  of 
all  persons  certified  to  him  for  a pension 
under  this  article  upon  a record  to  be  kept 
in  hie  office  to  be  know  as  the  'blind  pension 
roll'  which  shall  contain  also  the  residence, 
postoffi  e aedrese,  date  upon  which  the 
a .plication  for  pension  was  filed  with  the 
judge  of  the  probate  court  or  conriisslon  for 
the  blind,  and  the  date  the  certificate  was 
received  by  the  state  auditor;  and  the  nane 
of  any  -orson  appearing  upon  the  said  bl ina 
pension  roll  shall  oe  prlna  facie  evidence 
of  the  right  of  such  person  to  the  pension 
Herein  provided."  (fonder scoring  ours) 

In  the  case  of  State  ex  rel  Smearing  v.  Thompson,  45 
S.  Vj.  (2d)  1078,  1.  c.  1079,  the  court,  in  construing  the 
above  section,  supra,  said: 

’’Section  8893  (Revision  of  1929)  provides 
that  an  adult  blind  person  having  the  quali- 
fications therein  prescribed  'shall  be  en- 
titled to  receive,  when  enrolled  under  the 
provision  of  this  article,  ar  annual ‘'pension,' 
etc.  One  is  'enrolled  under  tne  provision 
of  this  article'  when  his  name  is  placed  on 
the  blind  pension  roll  by  the  state  auditor. 

Section  3900.  V-'hen  enrolled  the  pensioner 
is  entitled  to  a pension  from  the  date  of 
the  filing  of  his  application  with  the  pro- 
bate court.  An  applicant's  name  is  placed 
on  the  blind  pension  roll  upon  certification 
b;  the  com.  is  si  on  for  the  blind;  it  is 
stricken  from  the  roll  upon  a like  certifica- 
tion hen  the  co  mission,  after  notice  and 
hearing  , deter  lines  that  the  pensioner  is 
no  longer  qualified  to  receive  a pension.' 

It  will  be  noted  from  the  reading  of  the  excerpt 
from  the  above  ca; e,  that  tne  court  has  cons treed  Section 
9454,  supra,  to  mean  that  in  order  to  strike  a pensioner 
from  the  roll  after  he  or  she  has  once  been  placed  upon 
the  roll,  it  is  necessary  to  give  a notice  to  such  person 
b.  mail,  directed  to  his  or  her  last  residence  address. 
Further,  a hearing  must  be  had  before  the  Commission.  At 
this  hearing,  or  course,  evidence  should  be  introduced  on 
the  part  of  the  Commission,  ana  the  person  to  whom  a 
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notice  has  been  given  would  have  the  right  to  also  produce 
evidence  substantiating  his  or  her  contention  that  he  or  she 
was  eligible,  ano  from  the  whole  evidence  produced  at  the 
hearing  the  Commission  should  make  a finding  as  to  whether 
or  not  such  person  has  sufficient  qualifications  to  be  en- 
titled to  a blind  pension,  after  this  determination  hat 
been  made,  if  the  Commission  has  found  that  such  per  soil  is 
not  entitled  to  a pension,  they  should  immediately  certify 
such  fact  to  the  State  Auditor,  and  such  named  person  should 
be  immediately  stricken  from  the  blind  pension  roll. 

It  is  our  view,  from  the  reading  of  Sections  9464 
and  9453  and  the  case  of  Smearing  v.  Thompson,  supra,  that 
a person  wi  ose  na  te  is  on  the-  blind  pension  roll  is  presumed 
to  ha  e the  necessary  qualifications  until  the  finding  and 
judgment  is  made  by  the  Commission.  Upon  the  ranoition  of 
the  finding  and  judgment.  If  such  finaing  and  judgment  is 
that  such  person  Is  ineligible,  then  ho  or  she  shall  i . ea- 
iately  thereafter  not  be  entitled  to  a pension. 

be  also  wish  to  call  attention  to  the  case  of  State 
ex  rel  Fitzgerald  v.  The  State  Social  Security  Commission, 

48  S.  \Y.  (id)  872.  The  court,  after  quoting  from  Section 
9454,  supra,  had  this  to  say: 

x x At  that  time  the  commission  for 
the  blind  certified  to  the  state  auditor 
that  Fitzgerald  was  ’no  longer  qualified 
to  receive  a pension,'  and  uis  name  was 
stricken  from  the  'blind  pension  roll.' 

0f  course,  payment  of  the  pension  was  dis- 
continued. We  assume  tho  commission  acted 
on  reasonable  notice  to  Fitzgerald  for  the 
proceeding  is  not  gaestioned  for  failure 
of  notice." 

•ft  ir  ir  il  & •}»  '1  w i.-  -ft  4c  -ft  fe  -ft  •)<■  -ft 

"It  will  be  noted  that  defendant  in  error 
ground 3 his  right  to  relief  on  the  judg- 
ment of  the  circuit  court,  he  does  not 
claim  t at  the  judgment  is  final  on  the 
question  of  his  qualifications  for  a pen- 
sion, but  contends  that,  if  the  oommi scion 
had  knowledge  th;  t he  wae  no  longer  quali- 
fied to  receive  a pens  on,  it  should  have 
hot  ed  in  the  circuit  court  to  modify  the 
judgment,  alleging  disqualification  and 
proving  facts  which  established  disquali- 
fication. 
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”The  commission  c-ooe  not  agree  to  this  con- 
tention. It  contends  that  the  procedure  is 
fixed  by  section  3896,  Rev.  St.  1929,  which 
in  part  follows:  (This  portion  appears  on 
page  1 of  this  opinion)  *«■******>>* 

Defendant  In  error  argues  that  this  provi- 
sion applies  only  to  enrollments  of  pension- 
ers on  a finding  and  certificate  of  the 
commission.  It  is  not  so  written  in  the 
statute.  Moreover,  a Judgment  of  qualifica- 
. tion  by  the  circuit  court  on  appeal  is  of 
no  more  force  and  effect  than  a finding  and 
certificate  of  qualification  by  the  commiss- 
ion. The  judgment  of  either  that  petitioner 
is  qualified  authorizes  an  enrollment  and 
pa./ment  of  the  pension." 

Vje  wish  to  point  out  that  the  case  above  had  to  do  with 
a different  situation  than  the  one  described  in  your  opinion 
request,  however,  it  will  be  noted  from  a reading  of  the  ex- 
cerpt from  the  Fitzgerald  case,  supra,  that  the  court  states 
that  the  Commission  must  make  a finding  and  also  uses  the  word 
"judgement".  As  we  interpret  it,  the  find  ng  and  judgment  are 
one  and  the  same • 

Undoubtedly,  the  Missouri  Commission  for  the  Blind  Is 
an  executive  governmental  agent  and  any  decision  of  the 
Commission  is  like  a judgment  in  a court  of  law,  in  this:  First, 
the  Commission  must,  from  the  evidence  produced,  determine  the 
facts  in  the  case.  Secondly,  it  must  conclude  from  the  constitu- 
tive facts  so  found  certain  legal  consequences  follow,  to-wit: 
that  the  applicant  is  or  is  not  entitled  to  assistance  — a de- 
termination of  law.  Howlet  v.  State  Social  recurity  Commission, 
149  S.  b.  (2d)  306,  1.  c.  809,  and  other  cases  cited  in  said 
opinion. 


CONCLUSION 


be  are  of  the  opinion,  therefore,  that  in  order  to  strike 
a person  from  the  blind  pension  roll,  he  or  she  must  be  given 
notice  in  writing,  addressed  to  his  or  her  last  known  residence 
aodress,  and  a hearing  had  wherein  evidence  ;.ay  be  produced  by 
the  pensioner  as  well  as  the  Commission.  From  the  evidence  pro- 
duced, the  Commission  shall  make  a finding  and  Judgment,  and  if 
the  Commission  fines  the  pensioner  to  be  ineligible,  such  fact 
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shall  be  certified  to  the  Btate  Auditor  and  the  name  of  such 
person  shall  be  immediately  stricken  from  the  blind  pension 
roll. 


We  are  further  of  the  opinion  that  the  effective  date 
upon  which  a blind  pension  shall  end  is  the  date  that  the 
Commission  renders  its  finding  and  judgment  that  such  person 
is  no  longer  qualified  to  receive  the  blind  pension  and  makes 
its  order  that  such  person’s  name  shall  be  stricken  from  the 
roll. 


Respectfully  submitted. 


B.  RICHARDS  CREKCH 

Assistant  Attorney  General 


A.  PRQVhD: 


ROY  McKITTRlCK 

Attorney  General 
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ELEEMOSYNARY  INSTITUTIONS : ) 
INSANE s > 


Superintendent  of  btate  hospital 
should  not  admit  person  when  order 
of  coi.jnitment  does  not  find  that 
the  patient  is  insane. 


February  lo,  1942 


Mr.  Ira  A..  Jones 
President,  Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


This  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows* 

"inclosed  Is  copy  of  a letter  re- 
ceived from  State  hospital  „3, 

Nevada.  Also,  enclosed  is  certi- 
fied copy  of  the  order  of  commit- 
ment for  this  patient. 

",  ill  you  please  give  us  an  opinion 
on  the  admittance  of  cases  of  tills 
type?" 


The  enclosed  ite  tter  from  Dr.  half  -xanks.  Super- 
intendent of  . tato  hospital  No.  5,  at  Nevada,  Missouri, 
reads  in  part  as  follows: 

"I  am  in  receipt  of  an  order  of  com- 
mit ent  from  Greene  County.  The 
com  itiuent  is  the  request  of  the 
patient  for  treatment  of  Neurosypnllis . 
Apparently,  however,  the  patient  does 
not  have  a mental  condition  at  the 
present  time,  and  the  order  of  commit- 
ment does  not  sta'e  that  the  patient 
is  insane." 
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The  order  of  commitment  of  the  County  ^ourt  of 
Greene  County  is  as  follows s 

Mliow  at  this  day  comes  on  to  be 
he  arc*  tne  petition  and  request  of 
elle  *vutiedge,  160b  hobrerson, 

Springfield,  UUsouri,  for  an  order 
admitting  herself  to  State  Hospital 
bumper  Three  for  treatment  as  a 
County  patient,  and 

"It  appearing  to  the  Court  that  the 
said  belle  Rutledge  has  filed  a 
petition  and  request  in  which  the 
filing  of  information,  notice  of 
nearing,  or  hearing  before  the  County 
Court  for  admission  to  said  State 
Hospital  has  bean  waived,  and, 

"it  is,  therefore,  ordered  by  the 
Court  tixat  there  is  hereby  made  an 
order  requesting  the  Superintendent 
of  state  Hospital  Number  Three  to 
admit  the  said  Belle  Rutledge  as  a 
county  patient  for  treatment. 

"It  Is  further  ordered  by  the  Court 
that  a certified  copy  of  this  order 
be  transmitted  to  the  Superintendent 
of  State  Hospital  Number  Three  with 
a Treasurer's  checx  in  the  amount  of 
*36.00  for  care  of  the  said  Belie 
Rutledge  for  the  ensuing  six  months." 

Your  request  deals  entirely  with  tne  question 
of  who  may  be  admitted  to  a State  hospital  as  a patient, 
and  we  are  not  conceited  In  this  opinion  with  the  right  of 
the  superintendent  of  a State  nospltal  to  discharge  a person 
whom  lie,  in  his  dii.cretlon,  decides  is  not  Insane. 


Section  j335,  R.  S.  ,;o.  1939,  provides  that  in 
oruer  for  a county  court  patient  to  be  ad ai tied  that  some 
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citizens  residing  within  the  county  must  file  with  the 
cleric  of  the  county  court  a verified  statement  in  which 
it  is  stated  that  said  proposed  patient  is  insane  and 
has  not  suf  icient  estate  to  support  him  at  a State 
hospital . Section  9338,  a.  l.  Lo.,  1Jo9,  provides  that 
the  county  court  shall  examine  witnesses  upon  the  question 
of  the  sanity  of  the  alleged  insane  person. 

Lection  9339,  provldos  as  follows: 

"If  after  such  examination,  the 
court,  or  the  Jury,  if  one  shall 
have  been  employed,  shall  be  satis- 
fied of  the  truth  of  the  facts  set 
forth  in  the  statement,  the  court 
shall  cause  a suitable  order  to  be 
entered  of  record,  upon  their  own 
decision,  or,  where  the  vordict  of 
the  Jury  has  been  rendered,  upon 
the  verdict.  And  3uch  order  shall 
further  set  forth  that  the  person 
found  to  be  insane  is  a fit  subject 
to  be  sent  to  a state  hospital 
(naming  the  particular  hospital), 
to  undergo  treatment  therein;  and 
shall  further  require  the  medical 
witness  forthwith  to  make  out  such 
a detailed  history  of  the  c a&  as  is 
required  by  section  9332;  and,  also, 
that  the  costs  of  this  examination 
be  pain  out  of  the  treasury  of  the 
county;  and,  also,  that  the  clerk  of 
the  court  forthwith  forward  a certi- 
fied copy  of  said  order  of  court  to 
the  superintendent  of  tho  hospital, 
accompanying  tho  same  with  a request 
of  admission  of  the  person  found  to 
bo  insane  to  the  hospital." 

A reading  of  ths  order  of  the  county  court  dis- 
closes tnat  tho  court  dia  not  find  that  the  person  was 
insane.  The  effect  of  such  an  omission  was  considered  in 
the  case  of  .x  parte  kcLaughlin,  105  S.  V,'.  (2d)  1020,  in 
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wnicn  the  court  said  (1.  c.  1022): 

"Section  6647,  K.  S.  1929  ( vio.  i t, 

Ann,  Sec.  3647,  p,  7745),  provides 
that  if  after  the  examination  of 
an  alleg  d Insane  person  the  court 
shall  be  satisfied  of  the  truth  of 
the  facts  set  forth  in  the  state- 
ment, the  court  shall  cause  a suit- 
aole  order  to  be  entered  of  record, 

•And  such  order  snail  further  set 
forth  that  the  person  f mnd  to  be 
insane  Is  a fit  subject  to  be  sent 
to  a state  hospital  (naming  the 
particular  hospital),  to  undergo 
treatment  therein;  and  shall  further 
require  the  medical  witness  forth- 
with to  make  out  such  a detailed 
history  of  the  case  as  is  required 
by  section  3640;  and,  also,  that 
the  costs  of  this  examination  be 
paid  out  of  the  treasury  of  the 
county;  and,  also,  that  the  clerk 
of  tne  court  forthwith  forward  a 
certified  copy  of  said  order  of 
court  to  the  superintendent  of  the 
hospital.*  The  order  or  Judgment 
of  June  8 does  not  'set  forth'  that 
the  petitioner  was  'a  fit  subject  to 
oe  sent  to  a hospital';  nor  does  it 
order  the  cler  ; to  'forthwith  forward' 
a certified  copy  thereof  to  the  super- 
intendent of  the  hospital  at  St. 

Joseph,  do.  It  is  plain,  we  think, 
the  ord^r  does  not  'follow  strictly' 
nor  substantially  the  mandatory  pro- 
visions of  the  statute.  * * 

The  hold in  - of  the  above  case  was  that  since  the 
county  court  had  not  followed  the  statute  in  making  Its 
order  of  conf Inement  that  such  order  did  not  comply  with 
the  statute  and  was  of  no  effect.  V.e  believe  this  Is 
authority  in  tne  instant  case. 
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o one iuai on 

It  la,  therefore,  the  opinion  of  this  Department 
that  wnen  a county  court  in  committing  an  insane  person 
to  a State  nospital,  falls  to  sot  forth  In  Its  order  that 
suen  person  is  Insane,  as  required  by  .'action  933*,  &• 
no.,  1939,  that  said  order  is  of  no  effect  ana  that  the 
superintendent  of  the  State  hospital  to  which  the  order  is 
directed,  should  refuse  to  admit  tqe  patient. 


Respectfully  submitted. 


AKThllK  O'KESF- 
Assistant  Attorney- General 


APiivOVnD : 


-0Y  l.-cKITTRIGK 
Attorney-General 
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ELEEMOSYNARY  INSTITUTIONS:  Lease  for  five  years  is  void. 
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Hon.  Ira  A.  Jones,  President 
Board  of  .'.anagers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion,  which  reads  as  follows: 


"Enclosed  is  a lease  made  before  I 
became  President  of  the  Board.  A 
letter  from  State  Hospital  #1, 
Fulton,  says  that  we  lose  approxi- 
mately v600.00  por  year  on  this 
farm. 

"Is  It  possible  for  us  to  break 
this  lease  and,  if  so,  how  do  we  do 
it?" 


The  lease  accompanying  your  request  provides  that  the 
Northwestern  Mutual  Life  Insurance  Company  leases  to  George 
Blowers,  State  Purchasing  Agent  for  the  use  and  benefit  of 
State  Hospital  #1,  certain  properties  for  a period  of  five 
years  for  cash  rent  of  4:3500.00;  said  rent  to  be  paid  in 
semi-annual  installments  of  ^350.00  each.  The  lease  was 
entered  into  ..larch  1st,  1940,  and  is  to  expire  February  28, 
1945. 


r 


Section  9265,  R.  S.  Mo.  1959,  provides: 


"If  tne  curators,  managers,  trustees 
or  other  officers  having  control  of 
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any  educational,  eleemosynary  or  other 
public  institutions  belonging  to  the 
state,  or  any  executive  committee,  by 
whatever  na.;e  called,  having  subordinate 
control  under  such  curators,  managers, 
trustees  or  other  officers,  as  aforesaid, 
or  any  president,  superintendent,  steward, 
or  other  officer  in  immediate  charge  of 
any  such  institution,  or  any  person  having 
the  business  management  of  any  such  insti- 
tution, shall  contract,  in  the  name  or  for 
the  use  of  such  institution,  any  debt  for 
which  there  shall  not  be  at  the  time  an 
adequate  appropriation,  every  such  curator, 
manager,  trustee  or  other  officer  in  con- 
trol, as  aforesaid,  and  every  such  com- 
mitteeman, and  every  such  president,  super- 
intendent, steward  or  other  officer  in  im- 
mediate charge,  as  aforesaid,  and  any 
person  having  the  business  management  of 
any  such  institution  as  aforesaid,  shall 
be  personally  liable  for  such  debt  to  the 
person  with  whom  such  is  contracted,  or  the 
assignee  thereof,  and,  in  addition,  shall, 
on  conviction,  be  deemed  guilty  of  a mis- 
demeanor: provided,  that  no  such  curator, 
manager,  trustee  or  officer  in  control  or 
committeeman,  as  aforesaid,  shall  be  so 
liable,  as  aforesaid,  or  bo  deemed  guilty, 
as  aforesaid,  if  at  the  time  of  incurring 
such  debt  he  shall  require  the  ayes  and 
noes  to  be  taken  and  recorded  on  the  question 
of  incurring  such  debt,  and  shall  himself 
vote  against  incurring  such  debt:  Provided 
further,  that  nothing  herein  shall  prohibit 
such  managers  of  any  such  institutions  from 
incurring  debts  for  the  necessary  support  of 
such  institutions  from  January  first  of  the 
years  the  general  assembly  meets,  until  the 
appropriations  for  such  institutions  are 
made,  when  the  funds  of  such  institutions 
are  exhaus  ted . " 


No  debt  can  be  contracted,  under  the  above  section,  "for 
which  there  shall  not  be  at  the  time  an  adequate  appropriation." 
It  is  well  settled  in  this  State  that  an  appropriation  is  for 
only  two  years.  Article  X,  Section  19,  Constitution  of  Missouri 
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In  liber t v.  Jackson  Co.,  70  S.  r.  (2d)  918,  the  Supreme 
Court  had  before  it  a lease  for  four  years  entered  into  by 
Jacicaon  County.  The  Constitution  provides  that  no  county 
should  be  allowed  to  become  indebted  In  any  manner  or  in  any 
amount  exceeding  in  any  year  the  amount  of  the  income  and 
revenue  for  such  year.  In  the  above  case  it  was  stated: 


"In  the  instant  case  the  contract  was 
not  executory  and  contingent,  it  pur- 
ports to  bind  the  county  to  pay  plaintiff 
4,320  for  the  use  of  the  room  for  four 
years,  beginning  August  1,  1925,  payable 
V90  on  the  first  day  of  each  month.  In 
advance.  These  payments  were  to  be  paid 
from  the  income  and  revenue  of  future 
years  as  well  as  from  the  income  and 
revenue  provided  for  the  year  the  contract 
became  effective.  It  was  an  unconditional 
promise  made  by  the  county  on  July  18, 
1925,  to  pay  the  rent  In  advance  on  the 
flret  day  of  each  month  for  four  years. 

The  payment  of  the  rent  was  not  contingent 
upon  the  occupancy  of  the  room  by  the 
justice  or  on  plaintiff’s  furnishing  It 
to  the  county  for  that  purpose. 

"The  contract  was  an  effort  to  anticipate 
the  income  and  revenue  of  the  county  for 
several  years  following  the  year  the  con- 
tract became  effective.  It  created  a 
debt  within  the  meaning  of  said  section 
of  the  Constitution,  and  is  void." 


We  believe  the  above  ruling  1s  authority  in  the  Instant 
case  and  that  the  lease  for  five  years  is  contracting  a debt 
for  which  at  the  time  there  was  not  an  adequate  appropriation 
and  Is  therefore  void. 

As  to  the  effect  of  a void  contract,  it  has  been  held  in 
Missouri  that  such  a contract  may  be  disregarded  by  either 
oarty.  Metropolitan  Paving  Co.  v.  Brown-Crummor  Investmeit  Co. 
£74  S.  W.  815,  309  Ko.  630;  Gch  v.  M.K.  & T.  R.  Co. 31  S.  W. 
962,  130  Mo.  27. 
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As  was  aptly  stated  in  12  Am.  Jur.  507:  "A  void  con- 
tract is  no  contract  at  all.  It  binds  no  one  and  is  a 
mere  nullity.”  A void  contract  need  not  be  rescinded. 
Lindsay  v.  Sonora  Goldmining  Co.,  196  S.  V..  764. 


CONCLUSION . 


It  is,  therefore,  the  opinion  of  this  department  that  a 
lease  entered  into  between  an  owner  of  land  and  a State 
Hospital  for  five  years,  payments  to  be  made  semi-annually , 
is  void  because  Section  9265,  R.  S.  Mo.  1339,  provides  that 
no  officer  of  an  Institution  shall  contract  any  debt  for 
which  there  shall  not  be  at  the  time  an  adequate  appropriation. 
Since  said  lease  is  void  it  Is  further  the  opinion  of  this 
department  that  it  does  not  have  to  be  rescinded. 


Respectfully  submitted. 


\ 


ARTHUR  O'KEEFE 

Assistant  Attorney- General 


ArrRw  VEL>: 


ROY  kcKITtRICK 
Attorney-General 
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BLIND  COMMISSION:  nay  require  applicant  to  submit  to 

operation  or  treatment. 


liaroh  11,  1J  42 


lion,  Ira  A.  Jones,  President 
Board  of  managers 
eleemosynary  Institutions 
Capitol  Gilding 
Jefferson  City,  His3ourl 


Dear  i'r . Jones: 


Under  date  of  February  20,  1942,  you  wrote  this 
office  requesting  an  opinion,  as  follows: 


"Can  the  Blind  Commission  make  an 
order  that  anyone  who  has  a reasonable 
chance  of  having  their  sight  restored 
by  an  operation  must  be  operated  on 
If  thero  are  availablo  funds  from 
private  sources  for  the  hospitalization 
of  the  patient  and  for  the  operation 
expenses? 

"we  know  thero  is  such  a law  provided 
ti:ere  Is  funds  to  take  care  of  it  by 
the  State,  but  the  thing  that  bothers 
me  Is  tiiat  there  i3  no  State  funds  to 
take  care  of  such  cases. 

"We  understand  the  Lions  Club  of  tlxe 
State  ha3  raised  such  a fund.  Now  they 
want  the  Commission  for  the  Blind  to 
force  people  who  are  on  the  blind  peP“ 
s Ion  rolls  to  iiave  such  an  operation." 


In  Section  9450,  R.  S.  II o . 1939,  is  the  only  provision 
In  the  statutes  relating  to  operations  for  the  purpose  of 
rolioving  blindness,  'fills  section,  after  authorizing  the 
Commission  to  make  regulations  concerning  examination  of 
applicants,  fixing  a maximum  fee  which  may  be  paid  for  exam- 
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Inations  and  providing  for  other  details  In  connection  with 
applicants,  contains  tlie  following: 


"i  * Jt  Ho  person  sl^all  be  entitled  to 
the  benefits  of  this  article  who  3hall 
refuse  to  submit  to  treatment  or  oper- 
ation to  effect  a cure  when  recommend- 
ed by  the  examining  oculist  and  approved 
by  the  commission;  but  upon  submission 
to  such  treatment  or  operation  the 
pension  of  applicant,  otherwise  entitled 
thereto,  shall  be  paid  as  In  other  cases: 
Provided  further,  that  no  applicant  who 
is  more  than  3evor.ty-f Ivo  years  of  age, 
shall  be  required  to  submit  to  an  opera- 
tion to  restore  his  or  her  vision  in 
order  to  come  under  the  provisions  of 
this  article,  but  may  voluntarily  submit 
to  operation," 


Under  an  opinion  previously  furnished  by  this  office, 
which  opinion  was  written  by  Aubrey  R.  hammett,  Jr.,  It  was 
rulod  the  above  provision  did  not  require  applicants  to  pay 
for  their  own  operations;  that  the  intention  of  the  lawmakers 
in  enacting  the  above  quoted  portion  of  the  statutes  was  to 
require  persons  to  submit  to  operation  when  the  operation  was 
furnished. 

We  liave  been  unable  to  find  any  adjudicated  case  constru- 
ing the  foregoing  language  from  Section  9456,  or  similar  lan- 
guage. The  solution  of  the  question  involves  the  construction 
of  the  statutes  under  the  recognized  rules  of  statutory  con- 
struction and  in  connection  with  any  other  statutes  which  may 
be  pertinent  to  the  question. 

It  Is  desired  to  call  attention  to  the  following  portion 
of  Section  655,  Article  2,  Chapter  4,  R.  S.  ho.  1939: 


"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute: 
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rirst,  words  and  phrasos  shall  be 
ta  :en  in  their  plain  or  ordinary  and 
usual  sense,  but  technical  words  and 
phrases  iiaving  a peculiar  and  appro- 
priate meaning  in  law  sltall  be  under- 
stood according  to  their  technical 
inport ; •>  * «•  '•*  * 


All  of  the  words  in  the  portion  of  Section  9456  quoted 
herein  arc  words  in  conmon  use  and  words  having  no  technical 
meaning.  From  those  words  in  common  use  we  must  determine 
the  intention  of  the  lawmakers  in  enacting  the  law. 

In  City  of  St.  Louis  v.  Pope,  126  S.  W.  (2d)  1201,  1.  c. 
1210,  the  court  said: 


"In  the  Senter  Commission  Company 
Case,  City  of  St.  Louis  v.  “Jenter 
Comm.  Co.,  337  !Io.  230,  35  S.  V?. 

2d  21,  this  court  laid  down  this 
rule  (page  24),  'The  primary  rule 
of  construction  of  statutes  or  ordi- 
nances Is  to  ascertain  and  give  effect 
to  the  lawmakers ' Intent  * * * this 
should  be  done  from  the  words  used. 

If  possible,  considering  the  language 
honestly  and  faithfully  to  ascertain 
its  plain  and  rational  meaning  and  to 
promote  its  object  and  manifest  pur- 
pose . ' > * . i i 


Apparently  the  Intention  was  to  prevent  the  placing  on 
the  pension  rolls  and  tiie  heaping  there  of  persons  whose  un- 
fortunate condition  might  be  ronedied  by  treatment  or  opera- 
tion, when  treatment  or  operation  woro  made  available  for  such 
persons. 

Persons  recommended  for  treatment  or  operation  cannot  be 
required  to  pay  for  their  own  treatment  or  operation  and  there 
is  no  appropriation  out  of  which  payment  could  be  made  by  the 
State.  However,  your  letter  states  that  the  Lions  Club  of  the 
State  has  funds  which  it  lias  made  available  for  this  purpose. 
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At  this  point  we  wish  to  refer  to  the  statutes  pertain 
Inc  the  Commission  for  the  Blind,  referring  particularly 
to  Sections  9447  and  9448,  a3  follows: 


"Sec.  9447.  Duties  of  commission. 

The  duties  of  said  com. 'salon  sliali 
be  to  prepare  and  maintain  a complete 
register  of  the  blind  persons  within 
this  state  and  to  collate  information 
concerning  their  physical  condition, 
causo  of  blindness  and  such  additional 
information  as  may  bo  useful  to  the 
commission  in  the  performance  of  its 
other  duties  as  herein  enumerated,  and 
to  investigate  and  report  to  the 
general  assembly  from  time  to  time  the 
condition  of  the  blind  within  tills 
state,  with  its  recommendations  con- 
cerning the  best  method  of  relief  for 
the  blind;  to  adopt  such  measures  as 
the  commission  'nay  deem  expedient  for 
the  prevention  and  cure  of  blindness; 
to  establish  and  maintain  at  such  places 
within  this  state  as  the  commission  may 
deem  expedient  shops  and  workrooms  for 
the  employment  of  blind  persons  capable 
of  useful  labor,  and  to  provide  super- 
intendence and  other  assistance  therefor 
and  instruction  therein;  to  compensate 
the  persons  so  employed  in  the  manner 
and  to  the  extent  that  the  commission 
shall  deem  proper;  to  provide  such  means 
for  the  sale  of  the  products  of  the  blind 
as  the  commission  shall  deem  expedient; 
to  act  as  a bureau  of  information  for  tlie 
purpose  of  securing  employment  for  the 
blind  of  this  state  elsowliere  than  in  the 
shops  and  workrooms  of  the  commission, 
and  to  tills  end  the  commission  is  author- 
ized to  procure  and  furnish  materials  and 
tools  and  to  furnish  aid  and  assistance 
to  blind  persons  engaged  in  home  industries 
and  to  buy  and  sell  the  products  of  the 


Hon.  Ira  A.  Jones 


.'.larch  11,  1942 


-5- 


blind  wherever  and  however  producod 
v/lthin  this  state;  to  provide  for 
the  temporary  cost  of  the  food, 
raiment  and  shelter  of  deserving 
blind  persons  engaged  in  useful  labor; 
to  ameliorate  the  condition  of  the 
blind  by  such  means  consistent  with 
the  provisions  of  tills  article  as  the 
commission  may  deem  expedient:  Pro- 
vided, however , t'nat  no  fiart  of  the 
fluids  appropriated  by  the  state  siiall 
be  used  for  solely  charitable  purposes; 
the  object  and  purpose  of  this  article 
being  to  encourage  capable  blind  persons 
in  the  pursuit  of  useful  labor  and  to 
provide  for  the  prevention  and  cure  of 
blindness . 

n^ec.  9443.  Commission  authorized  to 
receive  and  expend  donations  and  be- 

fuests.  Said  commission  is  authorized 
o receive  and  use  for  the  purposes 
hereinbefore  enumerated,  or  any  of  them, 
donations  and  bequests,  and  is  author- 
ized to  expend  such  donations  and  be- 
quests in  such  manner  a3  it  may  deem 
proper  within  the  limitations  imposed  by 
the  donors  thereof.” 


Summing  up,  the  Commission  for  the  Blind  lias  the  duty 
of  adopting  measures  which  it  may  deem  expedient  for  the 
prevention  of  blindness;  the  Commission  is  further  authorized 
to  accept  donations  and  it  lias  the  power  to  approve  or  reject 
the  suggestion  of  the  examining  doctor  in  regard  to  an  opera- 
tion or  treatment. 


conclusion 


Tho  conclusion  follows,  if  the  Commission  wishes  to 
accept  tho  donation  from  tho  Lions  Club  of  hospital  expenses 
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for  pers-ns  needing  treatment  or  operation,  and  further 
approves  the  recommendation  of  the  examining  doctor  for 
treatment  or  operation,  the  Commission  may  require  the  appli 
cant  to  submit  to  treatment  or  operation  In  accordance  with 
Section  9456,  R.  S.  Llo.  1039. 


Respectfully  submitted. 


W.  0.  JACRSoN 

Assistant  Attorney-General 


APPROVED: 


Roy  :'c*'ittrlc:; 
Att  mey-Oeneral 
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ELEEMOSYNARY  INSTITUTIONS; 
PATIENTS: 

ACCOUNTS: 


Board  of  Managers  may  "write  off" 
uncollectible  accounts,  but  so  doing 
does  not  relieve  responsible  persons 
from  payment. 


March  30,  1942 


r.  Ira  A.  Jones 
President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 

Dear  r.  Jones: 


Tl  is  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  wherein  you  request  an  opinion  of  this  de- 
partment. Your  letter  is  as  follows: 

"*>e  have  In  some  of  our  hospitals  old 
acoounts  due  on  private  patients  that 
seem  to  be  uncollec table . Ihe  patient 
has  either  been  discharged  or  died.  An 
honest  attempt  has  been  made  by  the 
steward  to  collect  most  of  them  that 
have  no  bond,  and  all  of  them  are  a<-cou  ts 
that  were  due  before  thit  administration 
came  in  office. 

"Do  we  have  a right  se  a Board  to  write 
off  these  accounts  as  uncollectable?  " 

Section  9322,  R.  S.  Mo.  1939,  under  Article  2, 
Chapter  51,  with  relation  to  state  elee^orynary  Institutions 
provides  as  follows: 

"Pay  patients,  or  those  not  sent  to  the 
hospital  by  order  of  the  court,  may  be 
admitted  on  such  terms  as  shall  be  by  this 
article  and  the  by-laws  of  the  hospital 
prescribed  and  regulated. " 

Section  9323,  R.  S.  Mo.  1939,  provides  how  pay 
patients  may  be  admitted  to  the  state  hospitals,  with  a pro- 
vision as  to  the  payment  for  the  care  of  said  patients,  as 
follows : 


# w Before  any  private  patient  shall 
be  received  into  the  hospl  al , there  shall 
be  produced  to  the  superintendent  a receipt 
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from  the  treasurer  of  the  hosri'ttl,  acknow- 
ledging the  payment  to  -niii  of  at  least 
thirty  days’  charges  In  advance,  and  a 
sufficient  bond  to  said  treasurer,  condi- 
tioned tha1-  the  obligor  or  obligors  will 
secure  the  payment  of  chargee  incurred  in 
bahalf  and  on  account  of  said  patient;  said 
bond  with  satisfactory  sec  ritiss,  shall 
be  of  the  for"  and  corta  n the  provisions 
as  provided  in  section  J32&*  *«o  part  of 

said  thirty  days'  pay-ont  shall  be  refunded 
if  the  patient  making  Euch  payment .shall 
be  taken  away  within  that  period  uncured 
and  against  the  consent  of  the  superintend- 
ent. n 

Sertion  9324  provide?  a form  for  ad -lesion  of  s ch 
patients  to  the  state  hospital  and  Section  >325  provides  a 
for  to  be  filled  out  by  two  physician?  certifying  that  the 
patient  is  Insane  and  a proper  patient  to  be  sent  to  a state 
hospital’.  And,  nder  faction  J326,  a fora  of  bond  Is  pro- 
vided to  be  signed  and  executed  by  persons  4aking  the  private 
patient  to  the  state  hospital*. 

No  doubt  in  the  adminis Lretion  of  the  respective 
state  hospital?  that  you  have  n'  mero  s accoints  for  pay 
patients  that  have  become  worthless  and  ncollectiole , for 
various  reasons1.  If  the  Board  of  **anaf  erf  of  the  State 
Eleemosynary  Institutions  havo  exho  sted  every  reasonable 
ar.d  legal  method  to  collect  these  old  accounts  and  there  Is, 
in  the  Judgment  of  the  Board,  no  possible  chance  of  realising 
on  said  acco  nti , we  can  see  no  objection  to  classifying  same 
as  uncollectible  acconts  as  a matter  of  bookkeeoing.  by 
this  ve  do  not  mean  that  the  ^oard  of  managers  should  not 
continue,  after  so  classifying  saio  accounts,  to  use  their 
best  efforts  to  collect  the  accounts.  “Itber  does  it  in 
any  way  relieve  those  wv-o  ore  responsible  fo^  the  payment 
of  same  from  liability  therei  nder. 


CONCLUSION 


It  Is  our  opinion  that  the  -^ard  of  anagers  of  the 
State  Eleeosynary  Institutions  ay  write  off  the  above 
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Attorney  General 
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the  way  suggested  above,  but 
to  collect  fame. 

Respectfully  e bitted. 


COVKLL  R.  . . . V.  ITT 

iiisistant  Attorney  General 


■■.T;,ra.^ftVMARY  INSTITUTI-IIS : Providing  room  and  board  for 

employee  is  within  the  discretion 
of  superintendent . employee  if 
not  allowed  board  should  be  charged 
for  same. 


April  0,  1942 
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ilon.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Sir: 


This  department  is  in  receipt  of  your  request  for  an 
opinion,  which  roads  as  follows: 


"In  employing  some  employees  at  our 
institutions  we  furnish  room  and  meals 
as  a part  of  their  compensation.  Other 
employees  are  not  furnished  quarters 
and  aro  given  more  compensation. 

"Where  we  furnish  maintenance,  could  wo 
pay  out  of  Personal  Service  tho  full 
amount  and  then  liavo  the  employee  pay 
the  hospital  for  his  maintenance  and 
use  the  money  that  the  employee  pays  to 
buy  food  with?" 


Section  9320  R.  5,  Mo.  1939,  provides  a3  follov/s: 


"The  board  my,  by  order  entered  of 
record,  provide  any  employeo  board  and 
living  quarters  in  addition  to  salary, 
or  wages,  when  such  board  finds  it  is 
for  the  best  interost  of  the  institu- 
tions under  its  care  so  to  do." 
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The  above  statute  provides  that  the  board  "nay" 
provide  any  employee  board  and  living  quartors.  It  is  a 
well  established  rule  of  statutory  construction  that  when 
the  word  "My"  Is  used  In  a statute  that  It  Is  permissive 
only  and  not  mandatory.  State  ox  Inf.  KcKlttrlok  v.  V.ymore, 
110  s.  (2d)  941,  343  ho.  9C.  Therefore,  it  Is  left  to 

the  sound  discretion  of  the  board  whether,  in  addition  to 
salary,  an  employee  in  any  of  the  state  eleemosynary  insti- 
tutions shall  receive  board  and  living  quarters. 


Section  92C3,  R.  S.  Mo.  1139,  provides  as  follows: 


'’All  nurses,  attendants  and  other 
employees  necessary  to  the  economic 
administration  of  the  several  insti- 
tutions shall  be  employed  by  the 
superintendent  theroof  and  the  com- 
pensation therefor  shall  be  fixed  by 
the  superintendent  with  the  approval 
of  the  board.  The  superintendent 
shall  from  time  to  ti:ie  furnish  to 
the  board  of  managers  a list  of  the 
soveral  persons  employed  in  the  insti- 
tution Tinder  his  care,  together  with 
the  salary  paid  such  employee,  and 
tlio  board  of  managers  shall  have  power 
and  authority  to  reduce  the  number  of 
employees  and  to  reduce  the  salary  of 
any  of  the  employees  therein." 


Under  the  above  section  the  amount  of  compensation 
received  by  any  employee  is  fixed  by  the  superintendent  with 
the  approval  of  the  board  and  if  the  superintendent  decides 
to  give  an  employee  increased  compensation  in  place  of  room 
and  board  wo  believe  this  is  a natter  entirely* within  his 
discretion. 

Section  9296  R.  3.  Mo.  1933,  provides  as  follows: 
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"Any  purcliase  of  food,  other  than 
the  usual  quality  purchased  for  the 
Innato3  thereof,  to  be  used  by  or 
for  anyone  other  than  the  Inmates 
of  said  Institution  shall  bo  charged 
directly  to  the  individual  respon- 
sible for  said  purchase . " 


Section  9365,  R.  S.  Mo.  1939,  provides  as  follows: 


"Hereafter,  whenever,  under  any  law 
of  this  state,  or  any  rule  or  regula- 
tion made  under  the  authority  of  any 
law  of  this  state,  any  county,  munici- 
pality, guardian,  trustee  or  person  is 
required  to  pay  any  sum  or  sums  of 
money  for  the  support  of  any  person 
confined  in  any  penal  Institution,  or 
in  any  state  hospital,  reform,  indus- 
trial or  other  eleemosynary  institution 
belonging  to  this  state,  or  established 
or  maintained  by  this  state,  or  13  re- 
quired to  pay  any  sun  for  the  maintenance, 
use  or  benefit  cf  any  such  Institution, 
the  same  shall  be  paid,  as  nay  be  now  or 
hereafter  provided  by  lav;,  into  the  treas- 
ury of  the  Institution  entitled  thereto." 


We  believe  under  the  above  sections  that  the  state  when 
It  provides  food  to  an  employee  whom  the  board  lias  not  by 
order  declared  to  be  entitled  to  such  food  in  addition  to 
his  salary,  should  charge  said  employee  for  such  food  and 
the  money  received  therefrom  should  go  Into  the  treasury  of 
the  Institution.  Section  9366,  R.  S.  Ho.  1939,  provides 
that  all  moneys  received  under  Section  9365,  supra,  should  be 
forv/arded  to  the  State  Treasurer. 
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coiiclusioi: 


It  Is,  therefore,  the  opinion  of  this  department  that 
it  Is  within  the  discretion  of  tho  hoard  of  managers  of  the 
oleenosynary  institutions  whether  any  employee  shall  roce've 
in  addition  to  his  salary  hoard  and  living  quarters. 

It  is  further  the  opinion  of  this  department  that  the 
compensation  received  hy  the  employees  of  the  eleemosynary 
institutions  is  a matter  entiroly  within  the  discretion  of 
the  superintendent  of  tho  Institution,  which  amount,  however, 
must  he  approved  hy  the  hoard  of  managers.  An  employee  who 
is  not  entitled  to  hoard  should  he  cliarged  hy  tho  state  if  he 
receives  meals  from  the  state  and  the  money  so  received 
should  ho  placed  in  tho  treasury  of  the  institution  and  for- 
wardod  to  the  Stato  Treasurer. 


Respectfully  submitted. 


ART]  HJR  0*  KEEFE 

Assistant  Attorney-General 


APPROVED: 


ROY  HcKITTRICl. 
At  t omoy-  General 
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BLIND  PENSION  LAW:  Defining  the  word  "Maintain 
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*-rs . Lee  Johnston 
Missouri  Conimisslon  for  the  Blind 
Capitol  building 
Jefferson  City,  Missouri 


Dear  lrs.  Johnston: 


Receipt  is  acknowledged  of  your  letter  of  April  15, 
1342,  in  which  you  request  the  opinion  of  this  office  upon 
the  following  question: 


"Will  you  kindly  render  an  opinion 
aB  to  the  eligibility  of  a person  for 
a blind  pension,  who  is  living  as  a 
paid-up  guest  in  a memorial  home,  an 
institution  providing  'room,  board, 
medical  attention,  nursing  attention, 
laundry,  and  all  services  but  no  cloth- 
ing, for  an  entry  fee  of  *1000.00  for 
life,  in  addition  to  burial  If  guest 
is  unable  to  provide  same.' 

"Since  the  recipient  has  paid  *1000.03 
for  her  room  and  board  for  life,  and 
will  not,  therefore,  be  living  on 
charity  until  such  time  as  it  would 
reasonably  be  supposed  that  the  v1000.00 
had  expired,  would  she  be  eligible  to 
continue  to  receive  the  blind  pension, 
which  was  granted  to  her  while  she  was 
an  inmate  in  tills  home?" 


Section  9451,  Article  1,  Chapter  54,  R.  S.  Mo.  1959, 
sets  out  what  persons  are  eligible  to  receive  a blind  pension 
from  the  State  of  Missouri,  ini s section  contains  among  its 
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provisions : 


n .<  * vt  and  provided  further,  that 
blind  persons  who  are  maintained 
in  either  public,  private,  or  en- 
dowed institutions,  or  by  private 
persons  who  would  otherwise  be 
entitled  to  a pension  under  this 
article,  shall  net  be  entitled  to 
the  benefits  of  this  article;  * J>." 


Your  question  calls  for  construing  this  clause  and  de 
fining  the  word  "maintained"  as  used  therein.  An  examina- 
tion of  the  reported  cases  falls  to  reveal  a case  in  which 
the  word  "maintained"  as  used  in  this  section  has  been  de- 
fined. 


It  is  an  elementary  rule  of  statutory  construction 
that  in  construing  statutes  the  intention  of  the  lawmakers 
should  be  ascertained  from  the  words  used  in  the  law.  And 
by  Section  655,  R.  S.  Mo.  1939,  words  In  ordinary  usage  are 
to  be  given  their  ordinary  meaning.  The  wordB  used  in  the 
section  are  all  words  in  ordinary  use  and  the  intention  of 
the  Legislature  Is  quite  apparent.  To  provide  assistance  by 
the  State  for  certain  blind  persons  who  are  in  need  of  assist- 
ance and  to  exclude  from  such  assistance  certain  excepted 
persona  who  are  not  In  need  of  assistance. 

The  word  "maintained"  Is  the  past  tense  of  the  transitive 
verb  "maintain"  and  the  word  "maintain"  has  numerous  defini- 
tions, among  those  definitions  is  the  following: 


"To  bear  the  expense  of;  to  support; 
as,  to  maintain  a family." 


In  the  Missouri  case  of  State  v.  Tieman,  253  S.  Ifc.  453,  a 
case  involving  the  failure  to  support  children  under  the  crim- 
inal laws,  the  words  maintain  ana  pro vide  were  said  to  be  syn- 

onomous . 
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The  word  has  been  defined  in  cases  In  other  states 
where  In  Its  use  It  relates  to  persons,  and  there  are  here 
set  out  several  of  such  definitions: 


"'.aint&in'  means  ’to  support;  to  supply 
with  means  of  support;  provide  for;  sus- 
tain; keep  up.f" 


State  v.  Board  of  Trust  of  Vanderbilt 
University,  164  S.  K.  1151,  1170,  129 
i’enn.  279. 


"'..aintaln'  means  to  bear  the  expense 
of;  to  support;  to  keep  up;  to  supply 
with  what  is  needed." 


Alexander  v.  barker,  33  N.  E.  183,  184, 
144  111.  355,  19  L.  R.  A.  137,  citing 
Rebst.  Diet. 


Also,  there  are  copied  hero  definitions  of  the  werd 
"maintenance" : 


" ’ . aintonance 1 means  sustenance,  support 
by  means  of  supplies  of  food,  clothing, 
and  other  conveniences." 

fcall  v.  V, ill  lams,  93  K.  C.  327,  330,  53 
Am.  Rep.  453;  '••inthrop  Co.  v.  Clinton, 

46  A.  435,  437,  196  *a.  472,  79  An.  St. 
Reo.  729;  Alexander  v.  Parker,  33  N.  E. 
183,  184,  144  111.  355,  19  L.  R.  A. 

187,  citing  »ebst.  Diet. 


Maintenance ’ is  the  act  of  maintaining, 
keeping  up,  supporting;  livelihood;  <eans 
of  sustenance;  and,  as  applied  to  a person, 
it  refers  to  the  supplying  of  the  neces- 
saries of  life,  the  furnishing  by  one 
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person  to  another,  for  hla  support, 
of  the  means  of  living,  or  food,  or 
shelter,  clothing,  etc." 

Federal  Land  Bank  of  St.  Louis  v. 
Miller,  42  S.  W.  (2d)  564,  184  Ark. 
415. 


Under  the  foregoing  the  wcrd  "maintained"  as  used  in 
Section  9451,  R.  S.  Mo.  1959,  It  is  believed,  means  provided 
with  the  necessities  of  life,  under  the  laws,  customs  and 
habits,  and  In  this  climate,  clothing  Is  considered  a necess 
ity  . 


It  Is  the  conclusion  of  the  writer  that  a person  who 
receives  food,  shelter,  nursing  attention,  and  all  attention 
except  clothing  is  not  oeing  maintained  under  the  foregoing 
definition. 


•elf 


• itted. 


fl.  0.  JACKSON 

Assistant  Attorney -General 


APPROVED: 


Roy  -ckittrick 
A 1 1 orney -General 
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■Horary  patients  to  county  because 
of  inadequacy  of  appropriation 
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0 


Ur.  Ira  A.  Jones,  ^resident 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


~«ar  Sir: 


FILE 


This  department  Is  In  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 


"A  letter  signed  by  Miss  Margaret  M. 
Cobb,  Assistant  budget  Director, 
calls  attention  to  the  following: 

"'No  expenditures  shall  be  made  and 
no  obligation  incurred  by  any  depart- 
ment without  the  certificate  of  the 
auditor  that  there  is  a sufficient 
unencumbered  balance  in  the  allotment 
and  a sufficient  unencumbered  cash 
balance  in  the  treasury  to  the  credit 
of  the  fund  from  which  such  expendi- 
ture or  obligation  is  to  be  paid,  each 
sufficient  to  pay  the  same.'  * •»  >* 

'Axvy  officer  or  employee  of  the  state 
who  shall  make  any  expenditure  or  in- 
cur any  obligation  from  the  auditor 
shall  be  personally  liable  and  liable 
on  his  bond  for  the  amount  of  such  ex- 
penditure or  obligation.' 

"Miss  Cobb  further  quotes  you,  as 
Attorney  General : 

"'It  is  our  further  opinion  that  a 
contract  for  printing  to  be  furnished 
the  Grain  Inspection  and  Weighing  De- 
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partiiient  In  excess  of  the  appro- 
priation for  purpose,  » * 

would  be  without  express  authority 
of  law,  and  therefore  void,  ano  the 
Legislature  under  the  provisions  oil* 
Section  4S  of~~Artlclc  IV  of  the  Con- 
stitution of  ...lsaourl , would  bo  pro- 
hibited from  paying  or  author?  zing 
th'e  payment  cf  any  such  claim. 1 

"Due  to  the  financial  condition  of  the 
Operation  account  at  certain  hospitals, 
we  find  that  a deficit  will  definitely 
occur,  as  a result  of  increased  cost  of 
food  prices,  if  the  present  population 
of  these  hospitals  is  maintained  at  its 
present  level. 

"The  only  alternative,  in  view  of  the 
above  facts,  that  we  can  see  is  to  re- 
duce the  patient  population  at  these 
hospitals  where  these  conditions  occur. 

"•»e  would  like  an  answer  to  the  follow- 
ing two  specific  questions: 

"Do  the  superintendent  and  his  staff 
have  the  right  to  discharge  or  parole 
from  the  hospital,  due  to  lack  of  funds 
for  proper  food  and  drugs,  any  patient 
even  though  such  patient  may,  in  the 
opinion  of  the  superintendent  and  his 
staff,  have  not  recovered  and  may  be 
definitely  psychotic  and  possibly  will 
be  a menace  to  the  community? 

"Tf  the  superintendent  and  his  staff 
have  the  right  to  dlscliarge  any  patient 
under  the  foregoing  conditions  and  the 
counties  and  relatives  refuse  to  take 
such  patient,  what  procedure  has  the 
superintendent  to  follow?" 


Section  9521,  R.  S.  Me.  1939,  provides  as  follows: 
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"i-eraons  afflicted  with  any  form 
of  Insanity  shall  be  admitted  Into 
the  hospitals  for  the  care  and 
treatment  of  sane.  Any  patient  so 
admitted  may  be  discharged  or  paroled 
whenever  In  the  Judgment  of  the  Super- 
intendent and  his  staff  such  person 
should  be  discharged  or  paroled.  The 
decision  of  the  Superintendent  and 
his  staff  on  such  matter  shall  be 
final  and  the  respective  counties  of 
this  State  are  hereby  prohibited  from 
removing  any  indigent  insane  person 
unless  ouch  insane  person  Is  discharged 
as  herein  provided." 

(Underlining  ours.) 


Section  9369,  R.  S.  Mo.  1939,  provides  In  part  as 
follows : 


11  w w if  i if  if  i tt  f x rovided,  that 
whenever  any  person  has  been  received 
as  an  Inmate  of  any  such  institution, 
and  thoreafter  the  county,  municipal- 
ity, guardian,  trustee  or  person  re- 
sponsible fc.r  the  support  of  such  in- 
mate shall  negloct  or  refuse  to  pay, 
within  the  time  and  in  the  manner  re- 
quired by  law  or  the  rules  and  regu- 
lations of  such  institution,  any  in- 
stallment required  to  be  paid  for  the 
support  of  such  inmate,  it  shall  be  the 
duty  cf  the  superintendent  or  the  chief 
officer  of  such  institution  to  return 
such  inmate  to  the  sheriff  of  such 
county  or  municipality,  or  to  the  guar- 
dian, trustee  or  person  responsible  for 
the  payment  cf  such  Installment,  and  at 


the  expense  of  such  county, 
guardian,  trustee  or  person 


municipality 

f * it 


t 
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In  Rice  v.  Gray,  '34  S.  W.  (2d)  567,  It  is  said: 


"The  state  Is  charged  with  the  duty 
of  caring  for  the  Insane  within  Its 
borders . " 


However,  as  pointed  out  in  Smoot’s  "Law  of  Insanity", 
page  115: 


"VnTille  the  individual  primarily  has 
the  right  to  restrain  and  care  for 
Insane  members  of  society,  yet  the 
paramount  duty  to  do  so  rests  upon 
organized  government  in  the  proper 
exercise  of  its  function  of  looking 
after  the  welfare  of  its  citizens, 
to  secure  the  well  being  of  those 
within  its  protection.  ****** 
This  duty  rests  primarily  upon  the 
state,  especially  if  the  retention 
is  in  a state  institution.  * * * 

As  between  the  state  and  county  or 
township  the  duty  of  care  for  its 
indigent  insane  rests  upon  the 
state  in  the  first  instance,  but 
may  look  to  the  county  or  township 
for  reimbursement.  Liability  in 
such  cases,  is,  as  a rule,  fixed  by 
local  statutes." 


The  underlined  portion  in  Section  9321,  supra,  is 
ambiguous  in  so  far  as  it  provides  when  a patient  may  be 
discharged  or  paroled  by  the  superintendent.  It  is  a rule 
of  statutory  construction  that  in  order  to  determine  the 
legislative  intent  in  the  case  of  ambiguity  resort  may  be 
had  to  the  history  of  the  statute.  State  v.  Forest,  162 
S.  W.  706,  59  C.  J.  1017. 

Under  the  territorial  government  and  in  the  early  day 
of  statehood  the  burden  of  caring  for  the  indigent  Insane 
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was  placed  upon  the  respective  counties.  Territorial  Laws 
of  1817,  Chapter  191,  Lection  1,  Revised  Statutes  of  Missouri 
1825,  page  434.  It  was  not  until  1855  that  a state  asylum 
for  the  insane  was  provided  for  by  our  legislature.  Laws  of 
Missouri  1854-1855,  page  142.  Section  11  of  that  act  provided 
as  follows: 


"Persons  afflicted  with  any  form  of 
Insanity  may  be  admitted  into  the 
asylum  when  the  superintendent  deems 
it  probable  that  their  condition  can 
be  Improved  by  the  care  and  treatment 
of  the  Institution  and  any  patient  may 
be  discharged  by  the  superintendent 
whenever  he  may  believe  that  the  con- 
dition of  such  patient  cannot  be  im- 
proved by  a longer  stay  in  the  asylum." 


Under  this  original  law  the  coat  of  the  care  and  treat- 
ment of  the  Indigent  insane  was  paid  by  the  state.  This  fact 
probably  accounts  for  Section  3 of  Article  2 of  this  Act, 
which  section  is  the  same  as  Section  9330,  R.  3,  Mo.  1939. 
This  law  provides  as  follows: 


"The  Indigent  insane  of  this  state 
shall  always  have  the  preference  over 
these  who  have  the  ability  to  pay  for 
their  support  in  a state  hospital;  and 
if  there  are  not  previsions  in  the 
state  hospitals  for  the  accommodation 
of  all  the  Insane  persons  in  the  state, 
then  recent  cases  of  Insanity , by  which 
term  are  meant  cases  of  less  than  one 
year' 8 standing,  shall  have  preferonce 
over  cases  of  more  than  one  year's 
standing:  Provided,  no  county  shall 
have  in  the  institution  more  than  its 
just  proportion,  according  to  its  in- 
sane population." 


It  will  be  seen,  therefere,  that  the  state  asylum  for 
the  Insane  was  inaugurated  for  the  treatment  and  improvement 
of  the  condition  of  the  insane  of  the  state  and  was  Intended 
to  be  a hospital  rather  than  a place  of  confinement.  The 
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superintendent  was  to  admit  only  these  whose  condition  could 
be  irqproved  and  cculd  discharge  these  whose  condition  he 
believed  cculd  net  be  improved  by  a longer  stay.  The  duty 
of  the  county  to  provide  for  the  care  of  the  indigent  insane 
v/as  not  abrogated  by  this  law,  as  a reading  of  what  is  now 
Section  9350  discloses  that  the  state  insane  asylum  was  not 
Intended  to  provide  for  all  the  inaane  persons  in  the  state. 

Later  in  1855,  hovfover,  the  cost  of  the  maintenance  of 
the  indigent  Insane  in  the  state  hospital  was  transferred  to 
the  respective  counties  (Revised  Statutes  of  Missouri  1855, 
Chapter  11,  Article  3),  but  the  requirements  for  admission 
and  discharge  remained  the  same. 

In  1QS5  the  General  Assembly  amended  the  law  relating 
to  admission  and  discharge  of  patients  (Laws  of  Missouri  1895, 
page  42J , and  provided  as  fellows: 


"Persons  afflicted  with  any  form  of 
insanity  shall  be  admitted  into  the 
hospital  for  the  care  and  treatment 
of  the  insane,  and  any  patient  may 
be  discharged  by  the  superintendent 
whenever,  in  his  opinion,  the  reason 
of  such  person  is  fully  restored: 
Provided . that  nothing  herein  shall 
be  so  construed  to  prevent  any  super- 
intendent from  paroling  any  patient 
whenever  he  deems  it  best  for  such 
person  ccnfined  in  the  hospital;  and 
provided  further . that  county  courts 
are  hereby  prohibited  from  removing 
from  the  hospital  any  Indigent  insane 
persons,  except  as  herein  provided.'1 


This  statute  remained  the  law  until  1937  when  It  was  again 
amended  (Laws  of  Missouri  1937,  page  513),  to  read  as  follows: 


"Persons  afflicted  with  any  form  of 
Insanity  shall  be  admitted  into  the 
hospitals  for  the  care  and  treatment 
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of  same.  Any  patient  ao  admitted 
may  be  discharged  or  paroled  when- 
ever In  the  Judgment  of  the  Super- 
intendent and  hie  staff  auch  person 
should  be  discharged  or  paroled.  The 
decision  of  the  Superintendent  and 
hi a staff  on  such  matter  shall  be 
final  and  the  respective  counties  of 
this  State  are  hereby  prohibited  from 
removing  any  indigent  insane  person 
unless  such  insane  person  is  discharged 
as  herein  provided. " 


In  1909  what  is  now  Section  9369,  R.  S.  Uc . 1939, 
which  provides  that  patients  may  be  returned  to  the  county 
on  the  failure  of  the  county  to  pay  for  their  maintenance, 
was  passed  (Laws  of  Missouri  1909,  page  572). 

It  will  be  seen,  therefore,  that  since  the  establish- 
ment of  the  first  state  insane  asylum  or  hospital  that  the 
word  "discharge"  in  Section  9321,  supra,  was  used  in  the 
sense  of  releasing  a patient  because  his  mental  condition 
was  such  that  he  should  be  discharged. 

From  1855  to  1895  a patient  could  be  discharged  only 
when  no  further  Improvement  in  his  mental  condition  could 
be  brought  about.  From  1895  to  1937  the  patient  could  only 
be  discharged  when  his  reason  had  been  restored.  %e  believe 
that  the  1937  Ceneral  Assembly,  in  providing  that  a patient 
could  be  discharged  "whenever  in  the  judgment  cf  the  super- 
intendent and  his  staff  such  persons  should  be  discharged", 
intended  not  to  give  carte  blanche  power  to  the  superintend- 
ent to  release  the  patient  for  any  reason  or  no  reason,  but 
intended  to  continue  the  procedure  that  had  been  in  effect 
the  previous  eighty-five  years,  that  Is,  of  discharging  the 
patient  when  his  mental  condition  was  such  that  it  was  ben- 
eficial to  such  patient  that  he  should  be  released.  The 
1937  General  Assembly,  realising  that  in  certain  cases  while 
a patient  might  not  be  fully  restored  to  reason,  still  if 
he  was  cured  to  such  an  extent  that  he  could  be  discharged, 
gave  to  the  superintendent  wide  discretion  in  determining 
this  fact.  That  the  word  "discharge"  should  be  given  this 
interpretation  we  believe  is  borne  out  by  the  fact  that  in 
providing  for  the  release  of  patients  for  other  than  psychotic 
reasons  the  Legislature  has  specifically  provided  by  statute 
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that  In  case  the  county  or  person  liable  for  the  cost  of 
the  maintenance  of  the  patient  In  the  asylum  did  not  make 
such  payments  the  patient  could  be  returned  to  the  county 
or  person. 

The  duty  Imposed  upon  the  superintendent  of  state 
hospitals,  as  stated  In  Section  9321,  supra,  is  that  he. 
"shall"  admit  to  the  hospital  persons  who  are  insane  "for 
the  care  and  treatment  of  the  same."  The  question  arises 
whether  a superintendent  of  a state  hospital  can  refuse  to 
do  his  duty  of  caring  for  and  treating  the  insane  because 
his  appropriation  is  not  sufficient  to  enable  him  to  continue 
throughout  to  the  end  of  the  biennium.  In  State  ex  inf.  Mc- 
Kittrick  v.  Williams,  144  S.  W.  (2d)  98,  our  Supreme  Court 
said: 


"A  public  official  holds  his  office  cum 
onere  with  all  responsibilities  attached." 


In  that  case  the  sheriff  of  Jackson  County  attempted  to  excuse 
his  failure  to  suppress  gambling  and  vice  because  he  had  not 
sufficient  staff  for  proper  enforcement.  Our  Supreme  Court 
held  that  this  did  not  excuse  his  failure  to  perform  such 
duties.  The  case  of  Commonwealth  ex  rel.  School  bistrict  v. 
Tice,  282  Pa.  595,  128  Atl . 506,  is  cited  in  the  Williams 
case,  supra,  and  in  that  case  it  is  said: 


"The  office  being  held  cum  onere  the 
only  course  open  to  the  official  is 
performance  or  resignation." 


In  the  recent  case  of  Crane  v.  Frohmiller,  45  Pac.  (2d) 
955,  the  Supreme  Court  of  Arizona  had  before  it  the  question 
of  whether  an  officer  could  refuse  to  perform  his  duty  be- 
cause of  the  Insufficiency  of  his  appropriation.  The  court, 
through  Judge  Lockwood,  said: 


"If  it  be  necessary,  ******* 
to  exhaust  the  appropriation  for  that 
purpose,  so  that  other  matters  arising 
at  a later  date  cannot  properly  be  taken 
care  of,  he  should  perform  the  instant 
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duty  with  the  utmost  economy  con- 
sistent with  efficient  service,  and 
leave  tc  tho  proper  authorities  of 
the  state,  tc  wlfc,~~the  Governor  and 
the  .erJ-slature , to  detonulne  whether 
it  is  necessary  at  a later  time  to 
provide  him  with  additional  funds. 

( Underlining  ours . ) 


In  Wiggins  v.  Kerby,  58  lac.  (2d)  315,  an  earlier  decision 
by  the  same  court,  it  is  a&ld: 


*»»  *<*«** 

When  there  are  charges  fixed  by 
generel  law  against  an  appropriation 
of  this  kind,  such,  for  instance, 
as  the  salary  of  the  head  of  an  office 
or  department,  they  should  be  deducted 
from  the  total  and  the  balance  used  to 
pay  the  legal  and  necessary  obligations 
of  the  office  as  they  arise  until  the 
appropriation  is  exhausted.  In  plan- 
ning how  tho  appropriation  should  be 
spent  he  should,  of  course,  use  his 
best  efforts  tc  reduce  the  expenses  of 
administering  his  office  to  such  a 
point  that  the  appropriation  will 
cover  the  cost  of  all  the  necessary 
duties  thereof,  but  in  any  event  the 
obligations  so  incurred  must  be  paid 
from  the  appropriation  in  tho  order  In 
which  they  arise,  nc  master  what  effect 
sue!';  action  may  have  in  exhausting  the 
appropriation. * " 


The  ruling  in  the  above  cases  is  that  a public  official 
cannot  refuse  to  perform  his  duty  because  his  appropriation 
would  be  depleted  to  such  extent  that  he  would  not  be  able 
to  function  for  the  entire  period  covered  by  the  appropria- 
tion, and  this  rule,  we  believe,  applies  in  the  instant  case. 
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«e  arc  eware  that  In  the  case  of  State  ex  rel.  Breen 
v.  Vanjord,  92  Pac.  (2d)  273,  108  Mont.  447,  the  Supreme 
Court  of  Montana  held  that  the  State  Board  of  Public  Welfare 
could  reduce  the  payments  to  old  age  pensioners  below  the 
sum  fixed  by  the  statute  because  of  the  inadequacy  of  the 
appropriation  to  cover  payments  for  the  whole  biennium.  A 
reading  of  that  opinion  discloses  that  the  three  judges  who 
concurred  in  the  majority  opinion  did  so  because  the  payments 
from  the  Federal  government  were  to  be  made  quarterly  and, 
therefore,  since  the  State  aid  was  to  conform  with  the  Federal 
requirements  that  It  was  intended  that  a payment  should  be 
made  every  quarter  of  the  year.  It  will  be  noted  that  a 
strong  dissent  was  filed  by  two  judges  in  this  case.  It 
therefore  appears  to  us  that  since  the  duty  imposed  upon  the 
superintendent  of  the  state  hospital  is  to  provide  for  the 
care  and  treatment  of  insane  patients  and  since  he  can  dis- 
charge said  patients  only  for  a reason  connected  with  their 
mental  condition,  that  the  fact  that  there  is  not  sufficient 
appropriation  to  feed  and  maintain  said  patients  for  the  en- 
tire biennium  is  no  reason  to  discharge  any  of  said  patients, 
but  that  he  must  provide  for  their  maintenance  as  long  as  the 
appropriation  lasts. 


Respectfully  submitted. 


ARTHUR  0*KEKFE 

Assistant  Attorney-General 


AO’KjCF  APPR;>V£D: 


Attorney -General 


COUNTY  BUDGET  LA  - : lounty  court  in  counties  not  und  r township 

organization  can  purchase  road  machinery 
anci  paj  for  construction  and  maintenance  of 
roads  out  of  Class  6 under  certain  conditions. 


April  28,  1942. 


Honorable  Alvin  H.  Juergans  :eyor 
Prosecuting  Attorney 
Warronton,  Missouri 


•^ear  sir: 


This  will  acknowledge  receipt  of  your  letter 
which  reads  as  follows : 

"Some  time  ago  I wrote  you  concern- 
ing an  opinion  as  to  whether  money 
out  of  tne  general  revenue  fund 
coula  be  used  for  maintenance  of  roaas. 

On  February  25d  I receiv  ;d  a letter 
from  Jo  n E.  Taylor,  Assistant  Attorney- 
General,  enclosing  copy  of  an  opinion 
written  to  Leo  J.  IJarned,  Prosecuting 
Attorney  of  i ettis  County,  Mis  sourl, 
holding  that  the  County  Court  would  not 
have  authority  to  expend  money  out  of 
Class  6 for  road  and  bridge  in  special 
roan  district. 

"I  am  inclined  to  concur  with  the 
opinion  relating  to  special  road  dis- 
tricts, but  under  our  budget  lav/  money 
may  bo  expended  out  of  Class  6 for  any 
legal  purposes. 

"Our  County  Court  has  about  10,000.00 
on  hand  after  supplying  the  needs  of 
classes  1 to  8 inclusive,  which  was 
placed  in  Class  6.  Our  question  Is: 

1.  Lay  the  County  Court  expend  money 
out  of  Class  6 for  roau  equipment? 

2.  hay  the  County  Court  expend  money 
out  of  Class  6 for  maintenance  of  roads? 

5.  Hay  the  County  Court  expend  money 
out  of  Class  6 for  construction  of  new 
roads  ?” 
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V hat  is  said  in  this  opinion  is  not  intended 
to  apply  to  counties  under  township  organization  nor  to 
roads  in  special  road  districts. 

Section  10911  of  the  County  Budget  Law  as  amend- 
oa  at  page  650,  Laws  of  Missouri,  1941,  reads  in  part  as 
follows  j 


"Class  6.  After  having  provided  for 
the  five  classes  of  expenses  hereto- 
fore specified,  the  county  court  may 
expend  any  balance  for  any  lawful 
purpose:  Provided , however,  that  the 
county  court  shall  not  Incur  any  ex- 
pense under  class  six  unless  there  is 
actually  on  hand  in  cash  funds  suffi- 
cient to  pay  all  claims  provided  for 
in  preceding  classes  together  with  any 
expense  incurred  'under  class  six: 

Provided,  that  if  there  be  outstanding 
warrants  constitutin  legal  obligations 
such  warrants  shall  first  be  paid  be- 
fore any  expenditure  is  authorized  under 
class  6." 

From  your  letter  wa  understand  that  your  county 
court  has  provided  for  tho  first  five  classes  of  expenses 
called  for  by  the  budget  law  and  that  there  is  actually 
cash  on  hand  sufficient  to  pay  all  claims  in  said  five 
classes.  That  being  true,  the  surplus  in  Class  6,  under 
the  foregoing  provision  of  the  budget  law,  may  be  spent  for 
any  lawful  purpose.  To  answer  your  inquiry  therefore  we  must 
determine  whether  the  purposes  for  which,  your  county  court 
is  contemplatin. ; expenditure  of  money  from  Class  6,  are  law- 
ful purposes . In  other  words,  is  it  lawful  for  the  county 
court  to  purchase  road  equipment,  to  maintain  roads  and  to 
construct  new  roads?  e turn  to  the  statutes  for  the  answers. 

Section  8475,  R.  S.  do.  1959,  provides  how  the  ex- 
penses for  establishing  a new  road  shall  be  paid.  It  pro- 
vides in  part  as  follows: 

* * If  the  court  finds  it  neces- 
sary to  establish  said  road  at  the 
expense  of  the  county,  or  if  It  be 
found  necessary  to  establish  same 


lion.  Alvin  H.  Ju.ergQns.a0yer 


-3- 


Aprll  28,  1942 


either  wholly  or  partly  at  the  ex- 
pense of  the  petitioners  and  said 
petitioners  pay  into  the  county 
treasury,  on  or  before  a time  to  be 
fixed  by  the  court,  the  probable 
amount  of  damages,  ascertained  as 
aforesaid,  or  a sum  to  be  fixed  by 
the  court,  to  the  use  of  the  owners 
of  said  lands,  tnen.  In  either  event, 
the  court  shall  make  an  order  direct- 
ing the  county  highway  engineer,  with- 
in sixty  days  thereafter,  to  view, 
mari'  out  and  survey  such  road,  take  all 
relinquishments  of  the  right  of  way  of 
thoso  who  will  give  tho  same,  and  take 
the  names  of  all  ov.ners  of  land, 
through  which  said  road  may  run,  and 
who  have  not  given  or  will  not  give 
the  right  of  fay,  and  tho  amount  of 
damages  claimed  by  each  one  separately, 
together  with  a description  by  section 
and  subdivision  thereof  of  the  lands 
of  each  owner  sought  to  be  taken,  and 
also  the  engineer's  estimate  of  the 
cost  of  bridges,  culverts  and  grading 
that  nay  be  necessary  upon  such  road, 
and  shall  report  hie  proceeding  in  the 
premises,  together  with  his  survey  and 
plat  of  said  road,  to  the  court  within 
the  time  last  abevo  provided.  If  it 
shall  appear  form  said  report  that  the 
right  of  way  has  been  secured,  and 
deeds  therefor  filed,  or  that  the 
damages  claimed  do  not  exceed  the  amount 
offered  by  the  court  or  deposited  by 
the  petitioners  as  aforesaid,  or  both, 
the  court  shall  order  the  road  estab- 
lished. * * •»  # 

Section  8478,  R.  S.  J"o.  1939,  reads  as  follows: 

"If  none  of  the  parties  in  interest 
file  exceptions  to  the  report  of  the 

• commies loners  within  the  time  fixed  by 
the  next  preceding  section,  the  county 
court  8 hall  retain  jurisdiction  of  the 
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cause,  and  at  Its  first  sitting  there- 
after the  court  siiall  pay  the  damages 
awarded,  or  if  the  court  refuses  to 
pay  then,  and  the  petitioners  pay  them, 
the  court  shall  order  the  road  established, 
and  said  order  and  the  report  of  the  high- 
way engineer  tiiereon  shall  be  recorded 
by  the  clerk  of  the  county  court  in  a 
book  to  bo  provided  and  kept  for  that 
purpose.” 

Section  8436,  H.  S.  Ho.  1939,  gives  the  right 
of  eminent  do  .*ain  to  counties  to  conaemn  privato  property 
for  public  roaa  purpose,  including  land,  earth,  stone, 
timber,  rock  quarries  or  gravel  pits.  3aia  section  also 
provides  a method  of  ascertaining  anu  determining  the  amount 
of  the  compensation  to  be  paid  the  property  owner  in  the 
event  the  county  court  and  the  property  owner  are  unable  to 
agree  on  the  amount  of  dama  as. 

From  the  foregoing  sections  we  believe  it  is  clear 
that  the  law  authorizes  county  courts  to  pay  for  the  estab- 
lishment of  public  roads  and  therefore  the  os tabl is hrnent  of 
public  roads  is  a lawful  purpose  for  which  county  funds  may 
be  expended. 

Article  3,  Chapter  46,  h.  S.  ...o.  1939,  provides 
for  the  maintenance  of  public  roads.  The  maintenance  so 
provided  is  through  road  oversoers  who  are  appointed  by  the 
county  court  and  who  report  to  tno  county  court  as  to  their 
work.  Section  3526  of  said  article  authorises  the  county 
court  to  levy  a tax  for  a road  and  bridge  fund,  which  said 
revenue  is  also  by  Section  3513  directed  to  be  used  by  the 
county  court  ”for  the  construction  and  maintenance  of  roaus 
and  bridges  located  within  the  confines  of  the  county  high- 
vm'  systo  i heroin  provided  for  as  well  as  all  other  roads 
ana  oridges  In  such  county."  Likewise,  Section  8527  of  said 
Article  3 provides  a special  tax,  the  revenue  from  which 
(outside  of  special  roau  districts)  Is  directod  to  be  placed 
to  the  credit  of  the  county  road  and  briuge  fun-  and  to  be 
used  "in  the  construction  and  maintenance  of  roaas,  and  may, 
in  the  discretion  of  the  county  court,  be  useci  In  improving 
or  repairing  any  street  in  any  Incorporated  city  or  village 
in  the  county,  if  said  street  shall  form  a part  of  a contin- 
uous highway  of  said  county  leading  through  such  city  or 
village; 
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Article  9 of  Chapter  46,  R.S.  ilo.  1939,  sets 
out  the  duties  of  the  county  highway  engineer.  A reading 
of  this  article  clearly  shows  that  the  county  courts  have 
the  supervision  over  the  ioaintenance  of  public  roads  of 
the  county.  Section  8681  of  said  article  also  clearly 
coxitemplatos  that  the  county  will  purchase  tools,  material 
and  machinery  for  the  maintenance  of  such  roads.  Further- 
more, it  is  wall  established  that  where  power  is  granted  to 
an  officer  of  the  state  to  do  a certain  t hing,  by  implica- 
tion ail  authority  that  is  necessary  to  make  such  powers 
effective  is  conferred.  The  rule  was  stated  as  follows 
in  the  case  of  Stats  ex  rel.  v.  Hackmann,  276  no.,  1.  c. 

116: 

"•fr  * But  it  is  also  well  settled,  if 
not  fundamental  law,  that  whenever 
a duty  or  power  is  conferred  by  statute 
upon  a public  officer,  all  necessary 
authority  to  :.iake  such  powers  f ully 
efficacious,  or  to  render  the  perform- 
ance of  such  duties,  effectual,  la 
conferred  by  implication.  (Hannibal, 
etc.,  uallroad  v.  Marion  Co.,  36  I!o. 

303;  V'alker  v.  Linn  Co.,  72  Ho*  650; 

Sheidley  v.  Lynch,  95  Mo.  487.)  «■  n 

It  must  follow  therefore  that  since  the  statutes 
authorize  the  county  courts  to  construct  and  maintain  roads, 
such  courts  have  by  implication  authority  to  purchase  what- 
ever tools  and  roaciiinery  are  necessary  to  construct  and 
maintain- such  roade. 

From  all  of  the  above  we  conclude  that  the  con- 
struction anu  maintenance  of  roaus  and  the  purchase  of 
equipment  to  accomplish  said  purposes  are  all  lawful  functions 
of  the  county  court  whenever  there  are  available  funds  for 
said  purposes. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  Department 
that  where  a county  court  has  provided  for  the  first  five 
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classes  of  expenses  called  for  under  the  budget  law  and 
actually  has  on  hand  sufficient  cash  to  pay  all  claims 
in  3aid  five  classes,  such  county  court  may  expend  from 
Class  6 of  the  budget  money  for  the  purchase  of  road 
equipment  and  for  the  expenses  of  constructing  and  main- 
taining roads  (outside  of  special  road  districts  and  in 
counties  not  under  township  organization) • 


Yours  very  truly 


HA.iHY  H.  KAY 

Assistant  attorney -General 


APPROVED: 


RO ¥ J/cKITI.;iCX 

Attorney-General 


HHKlEG 


BLIND  PENSIONS:  Eligibility  for  pension  determined  as 

of  date  of  hearing. 


May  26,  1942 


. rs.  Lee  Johnston 
Chief  Investigator 
Missouri  Commission  for  the  ^lind 
102  State  Capitol  Building 
Jefforson  City,  Missouri 


Dear  1 rs.  Johnston: 


Under  date  of  May  14,  1942,  you  wrote  this  office 
requesting  an  opinion  upon  the  following  question: 


"kindly  render  an  opinion  on  the 
following  question.  In  a case  where 
an  application  for  a blind  pension 
was  made  more  than  a year  ago,  and 
the  income  for  the  twelve  months 
prior  to  the  date  of  application 
was  less  than  Six  Hundred  Dollars 
(.600.00),  "but  for  a period  of  twelve 
months  since  application  wa3  made. 
Income  lias  been  moro  than  Six  Hundred 
Dollars  ( ,600.00) , would  the  applicant 
be  eligible  to  receive  a pension  for 
a poriod  aftor  date  of  application  when 
income  had  not  reached  Six  Hundred 
Dollars  (vGOO.OO)  per  year,  and,  there- 
fore, be  stricken  as  of  the  date  that 
income  did  reach  this  amount?" 


The  answer  to  the  question  seems  to  be  supplied  by 
the  case  of  Dahlln  v.  Missouri  Commission  for  the  Blind, 
reported  in  Vol.  2S2  S.  W . at  page  420  and  following.  In 
this  case  the  Springfield  Court  of  Appeals  had  before  It 
the  question  of  the  time  at  which  the  vision  of  the  pension 
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applicant  should  be  determined.  In  ruling  upon  the  question 
the  court  spoke  as  follows,  at  1.  c.  421: 


"Having  disposed  of  the  question 
of  jurisdiction,  we  are  brought  to 
the  merits.  The  question  Is  raised 
as  to  the  time  at  which  the  extent 
of  vision  of  the  applicant  is  to  bo 
determined.  Is  it  the  day  of  filing 
the  application,  or  the  date  of  the 
examination  by  the  oculist,  or  the 
date  the  application  is  passed  on 
by  the  commission,  or  the  date  of 
the  trial  in  the  circuit  court  on 
appeal  from  the  commission?  The 
first  authoritative  determination 
of  the  facts  is  made  when  the  com- 
mission passes  on  the  application. 

We  see  no  reason  why  the  commission 
should  be  bound  to  any  date  prior 
to  the  date  of  Its  determination. 

While  the  statute  provides  that  the 
beginning  of  the  pension  shall  be 
from  the  filing  of  the  application, 
it  Is  apparent  that  changes  in  the 
condition  of  the  applicant  as  to  any 
of  the  qualifications  necessary  to 
entitle  a party  to  a pension  might 
take  place  after  the  filing  of  the 
application  which  change  might  pre- 
vent Its  allowance. 

"In  addition  to  the  question  of  the 
degree  of  sight  possessed  by  the  appli- 
cant, there  are  property  and  other 
qualifications.  An  applicant  might 
not  be  subject  to  any  of  the  3 o~~d  is  abil- 
ities when  t:  :c  application  Y/as  filed,  ‘ 
or  when  examine!  by  the  oculist,  but 
night  be  subject  thereto  when  the  appli- 
cation is  :assed  on  by  tho  commission. 

In  that  event,  the  commission  ought, 
and  we  think  could,  under  the  law,  re- 
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Jeot  the  application.  Some  one  or 
more  of  these  disabilities  might  be 
present  when  the  application  is  filed, 
but  not  present  when  passed  upon  by 
the  commission.  In  that  event,  it 
would  3eem  that  as  to  the  commission 
the  condition  at  the  tine  of  the  hear- 
ing before  the  commission  should  bo 
the  proper  date  at  which  to  determine 
the  facts  as  to  the  eligibility  of  the 
applicant.  Suppose,  on  the  evidence 
sent  to  the  commission  by  the  probate 
Judge,  it  should  appear  that  the  appli- 
cant wa3  eligible,  but  the  commission 
should  learn  of  other  testimony  which 
v/ould  show  the  applicant  not  eligible. 
We  thin1.:  that  on  proper  notice  to  the 
appl*c  t he  commission  could  secure 

the  attendance  of  witnesses,  and  hear 
further  testimony,  or.  If  they  should 
think  it  advisable,  require  further 
examination  by  approved  oculists  before 
passing  upon  the  application.  We  3ee 
no  reason  why  tlie  circuit  court  could 
not  follow  the  same  course.  Our  con- 
clusion is  that  the  condition  of  the 
applicant  at  the  time  of  the  hearing 
is  to  govern,  and  this  applies  to  both 
the  commission  and  the  circuit  court.” 


(Underscoring  ours.) 


In  tho  case  aboxit  which  you  Inquiro,  the  applicant 
apparently  did  not  have  an  income  in  excess  of  ^600.00  for 
the  twelve  months  preceding  the  date  of  the  application. 
However,  your  letter  Indicates  that  for  the  twelve  months 
prior  to  the  passing  upon  the  application  by  the  Commission 
the  income  of  tho  applicant  had  been  in  excess  of  ,;G00.00. 
Section  3451,  R.  5.  ho.  1033,  provides  that  no  person  who 
has  an  income,  or,  13  the  recipient,  of  C600.00  or  more  per 
annum  shall  be  entitled  to  receive  a blind  pension. 
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coiic  i.ugioi; 


Inasmuch  as  the  applicant  had  an  income  in  excess  of 
y£00.00  for  t'.  c tv;oive  months  preceding  the  date  of  action 
by  the  C amission  for  the  Blind,  under  the  rule  announced 
in  tho  Dahl  in  case,  3upra,  tlio  applicant  vo\xld  not  be  en- 
titled. to  a pension  for  any  portion  of  the  tine. 


hespectfull;.  subjiiitted. 


u « o • o / '.C  i S 

j 33  stant  Attorney-General 


APPHOVdD: 


Attor  .oy-Genora_ 


V/OJ:Cr 


BLIND  PENSIONS  I 


Money  received  by  applicant  in  settlement 
of  fire  insurance,  life  insurance  or 
Yforkmen's  Compensation  claims  should  be 
considered  as  property  instead  of  income. 

June  9,  1042 


I.!rs,  Lee  Johnson 

Cliief  Investigator 

Missouri  Commission  for  the  Blind 

162  Capitol  Building 

Jefferson  City,  Missouri 


Dear  Mrs.  Johnson: 


'0 


FILE 

/ / J 
r—~ / 


Undor  date  of  May  27,  1942,  you  wrote  tais  office 
requesting  an  opinion  as  follov/s: 


"Is  money  received  in  an  insurance 
settlement  to  be  considered  as  in- 
come or  property?" 


There  aro  so  many  different  varieties  of  Insurance, 
and  the  field  covered  by  your  question  is  so  broad,  it  is 
c ceedinly  difficult  ro  furnish  on  opinion  on  the  subject. 
Thero  Is  fire  insurance,  life  Insurance,  workmen* s compen- 
sation insurance,  health  Insurance,  accident  insurance  and 
unemployment  Insurance.  Tills  opinion  will  be  written  to 
treat  of  fire  insurance,  life  insurance  and  workmen's  com- 
pensation insurance  as  these  aro,  in  all  probability,  tho 
form  of  insurance  paymonts  v/Ith  which  you  will  be  confronted. 
In  the  event  a question  arises  as  to  the  settlement  of 
any  other  type  of  insurance,  it  is  suggested  this  office 
be  asked  for  an  opinion  sett  ng  out  tho  facts  In  oach  case. 

As  you  aro  av/aro,  Beet  on  9451,  R*  S.  Missouri,  1939, 
which  contains  tho  Income  proviso  does  not  define  Income. 

T^iis  office,  in  a previous  opinion,  has  undertaken  to  define 
income  as  used  in  tills  section  as  not  Income  which  may  be 
used  for  the  support  of  the  applicant. 

No  case  has  been  found  wherein  the  question  has  been 
determined  as  to  whether  insurance  proceeds  should  be  con- 
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sldored  as  Income  or  capital,  whore  the  word  income  is 
used,  as  In  Section  9451*  Hiero  have  been  numerous  de- 
cisions on  the  question  for  income  tax  purposes,  hut. 
In  the  income  statutos  spocific  provision  is  ;iade  for 
deducting  the  procoods  of  certain  types  of  insurance. 
For  example,  the  Missouri  income  tax  statuto.  Section 
11348,  is  in  part  as  follows: 


"The  following  income  shall  be  exempt 
from  the  provisions  of  this  articlo: 

(1)  the  proceeds  of  life  insurance 
policies  paid  to  the  individual  bene- 
ficiaries upon  the  death  of  the  insured, 

(2)  the  amount  received  by  the  insured 
as  a return  of  premium  or  premiums  paid 
by  him  under  life  insurance,  endowment 
or  annuity  contracts,  either  during 
the  term  of  at  the  maturity  of  the 
term  mentioned  in  the  contract  or 

upon  the  surrender  of  the  contract;  any 
amount  receivod  under  workmen's  com- 
pensation acts,  as  compensation  for 
personal  injuries  or  sickness,  plus 
the  amount  of  any  damages  receivod 
whether  by  suit  or  agreement  on 
account  of  such  injuries  or  sickness, 
««*«««***«•««** 


The  Federal  income  tax  law  also  authorizes  deducting 
certain  types  of  insurance  payments  from  income  to  be  taxed. 
The  following  brief  quotation  is  quite  interesting,  it  is 
copied  from  the  case  of  United  States  v.  Supple e-Diddlo 
Hardware  Co.,  265  U.  S.  189  , 68  L.  i<d.  970,  1.  c.  974: 


"It  is  earnestly  pressod  upon  us  that 
proceeds  of  1-^fe  insurance  paid  on  the 
death  of  the  insured  aro  in  fact  capital, 
and  cannot  be  taxed  as  income  under  the 
16th  Amendment,  nisner  v,  Macomber,  252 
U.  S.  189,  207,  64  L.  od.  521,  528,  9 A.L. 
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R.  1570,  40  Sup*  Ct*  Hep*  109; 
Merchants*  Loan  & T.  Co.  v*  Smietanlca, 
255  U.  S.  509,  510,  65  L*  Ld.  751, 

755,  15.  A.L.R.  1305,  41  Sup.  Ct. 

Rep.  386.  So  arc  not  required  to 
meet  this  question.  It  Is  enought 
to  sustain  our  construction  of  the 
act  to  say  that  proceeds  of  a life 
Insurance  policy  paid  on  the  death 
of  the  insured  are  not  usually 
classed  as  income. 


"Life  insurance  in  such  a case  as 
the  one  beforo  us  is  valid,  and  is 
not  a wagering  contract,  ■‘■'here  was 
certaL  nly  an  Insurable  interest  on 
the  port  of  the  company  in  the  life 
of  Diddle.  Mutual  L.  Ins.  Co.  v. 
hoard,  A.  & Co.,  115  Va.  036,  L.R.A. 
1915F,  979,  00  S.  L.  565j  Keckley 
v.  Coshocton  Glass  Co.,  06  Ohio  St. 

213,  99  N.  IS.  2 $9.  Ann.  Cas.  1913D, 

607;  Mechanics  Nat.  Bank  v,  Comnins, 

72  N.  H.  t2t  101  Am.  St.  Rep.  650,  55 
Atl.  191;  United  Security  L.  Ins.  & 

T.  Co.  v,  Brown,  270  Pa.  264,  113  Atl. 
445.  Life  insurance  in  such  a caso  is 
like  that  of  fire  and  marine  insurance, 
— a contract  of  indemnity.  Central 
Nat.  Bank  v.  Ilume,  128  U.  S.  195,  32  L. 
Ld.  370,  9 Sup.  Ct.  Rep.  41.  The  bene- 
fit to  bo  gained  by  death  has  no 
periodicity.  It  Is  a substitution  of 
money  value  for  something  permanently 
3 oat,  either  In  a house,  a ship  or  a 
life.  Assuming,  without  deciding,  that 
Congress  could  call  the  procoeds  of  such 
Indemnity  income,  and  validly  tax  it  as 
such,  we  think  that.  In  view  of  the 
popular  conception  of  the  life  insurance 
as  resulting  in  a single  addition  of 


a total  sum  to  the  resources  of  the  bene- 
ficiary, and  not  In  a periodical  return. 
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such  a purpose  on  its  part  should 
bo  express,  as  it  certainly  is  not 
here • " 


Section  9451,  R.  S.  Missouri,  1939,  referred  to 
above,  is  in  part  as  follows: 


"Lvory  adult  blind  person,  twenty- 
one  years  of  an©  or  ovor,  of  g°ocL 
moral  character,  who  shall  have  been 
a resident  of  the  stute  of  Missouri 
for  ten  consecutive  years  or  more 
next  preceding  the  time  for  making 
application  for  the  pension  herein 
provided,  and  evoi*y  adult  blind  person, 
twenty -one  years  of  age  or  over,  who 
ciay  have  lost  his  or  her  sight  while 
a bona  fide  resident  Of  this  state 
and  who  Has  boon  a continuous  resident 
thereof  since  such  lor.s  of  sight, 
shall  be  entitled  to  receive,  when 
enrolled  under  the  provision  of  this 
article,  an  annual  pension  as  provided  for 
therein,  payable  in  equal  quarterly 
installments:  Provided,  that  no  such 
person  shall  bo  entitled  to  a pension 
under  this  article  who  has  an  Income, 
or  is  the  recipient,  of  six  hundred 
(vGOO.OO)  dollars  or  more  per  annum 
from  any  source  whatever,  or  who  owns 
property,  or  has  on  interest  in  prop- 
erty to  the  value  of  five  thousand 
(.  5,000.00)  dollars  or  more,  or  who 
lives  with  a sighted  husband  or  wife 
ho  has  an  income  or  is  the  recipient  of 
six  liundrod  (^600.00)  dollars  or  liore 
per  annum  from  any  source  whatever  or 
has  property  to  the  value  of  five  thou- 
sand (^5,000.00)  dollars  or  more,  * 

W," 
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Tills  section  recognizes  a distinction  between  incone 
and  property  or  capital. 

In  the  caso  of  State  ex  rel,  v,  Revelle,  857  Mo,  589 
the  Juproroe  Go»irt  approved  the  following  language  concern 
ing  a contract  of  Insurance  at  1,  c,  555: 


"The  essential  olitnients  of  a contract 
of  Insurance  are  an  agreement,  oral  or 
wltten,  whereby  for  a legal  considera- 
tion the  promisor  undertakes  to  Indemnify 
the  promisee  If  he  3hall  suffer  a 
specified loss,  (1  May  on  Insurance, 
secs,  1,  2,  and  43;  Duff  v.  Fire  Ass'n., 
129  IvJo,  1,  c,  465;  St  te  v.  Phelan,  66 
o.  App#  1,  c,  558,)  * o *•  * Vc  «■  * * #.• 


In  Funk  fc  . agnail's  liew  Standard  Dictionary  is 
found  the  following  definition  of  the  word  "Indemnify," 


" (1)  To  compensate  for  loss  or 
damage;" 


In  the  case  of  Phoenix  Ins,  Go,  27  N,  W,  Reporter, 
the  following  definition  of  a flro  insurance  contract  is 
found: 


"A  policy  of  fire  insurtuico  is  a 
contract  of  indemnity,  by  such  a 
contract  the  iiisurer  agrees  to  compen- 
sate the  assured  for  losso3  by  fire 
of  certain  property  for  a given  time. 
The  existence  of  such  contract  gives 
the  insurer  on  insurable  interest  in 
the  property  insured,  coextensive  with 
its  liability,  * * * # «•," 
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In  the  case  of  In  Re  Thompson's  Estate,  supra,  is 
the  following  brief  definition  of  both  fire  and  life 
insurance,  1.  c.  535: 


"'Insurance^'  as  generally  under- 
stood, is  agreement  to  indemnify 
against  loss  in  caso  property  is 
damaged  or  destroyed  by  firo,  or 
to  pay  specified  sum  on  tho  death  of 
the  insured,  or  on  his  reaching  a 
certain  age.  a # a & a." 


And,  tinder  the  Workmen's  Compensation  Act,  of  Missouri 
in  the  case  of  Graf  v.  national  Stoel  Products  Co.,  225  Mo. 
App.,  702,  we  find  the  following  brief  statement  of  what 
the  compensation  i3  based  on,  1.  c.  703-04: 


"If  our  law  is  to  be  given  the  con- 
struction contended  for  by  defendants, 
then  the  cases  citod  by  them  might  be 
in  point.  But  defendants  misconstrue 
the  theory  of  our  law,  which  is  based 
upon  disability  due  to  the  loss  of  a 
member  or  part  of  a member  or  function 
and  not  upon  dimunition  of  earning  power 
by  reason  of  tho  loss  of  function. 

(Lynch  v.  Gleaner  Combine  Harvester  Corp., 
17  S.  W.  (2d)  554,  556 j Beta  v.  Colum- 
bia Telephone  Co.,  24  S.  (2d)  224.) 

a a it  it  v-  * * * -it-." 


Each  one  of  those  three  types  of  insurance,  then,  is 
to  corApensute  for  a loss. 

In  the  case  of  Liefendorf  v.  Gallet,  10  rac,  307,  is 
the  following  definition  of  income: 
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” ' Income*  la  defined  as  sonothing 
aerivod  from  property,  labor,  skill. 
Ingenuity,  or  sound  JudfTnent,  or  from 
two  or  more  of  them  In  combination, 
Diefendorf  v,  Osllet  (Idaho)  10  P,  (2d) 
507,  510,” 


While  the  proceeds  of  an  insurance  claim  in  arr^  nr 
the  three  above  typos  of  insurance  would  be  money  coming  in  and 
under  tiie  broad  definition  of  income,  ; s everything  which 
comes  in,  night  be  considered  as  income.  Yet,  they  merely 
compensate  tho  person  for  the  loss  of  something  of  value. 

The  fire  Insurance  payment  pay's  for  the  lost  home  or  furni- 
ture} tho  life  Insurance  pays  for  the  loss  of  life  of  som* 
person  in  whom  the  bcnoficiary  had  an  insurable  interest; 
and  the  compensation  insurance  pay3  for  tho  loos  of  a 
member  or  loss  of  ability'  to  function. 


COKuLULIulI 


It  is,  theveforo,  the  opinion  of  the  writer  that  the 
proceeds  of  the  three  types  of  insurance,  when  paid  in  a 
lump  sum,  should  be  considered  as  property  and  not  income 
for  tho  purpose  of  determining  tho  eligibility  of  a person 
for  a blind  pension,  iurthor,  in  b -Is  connection,  it  is 
su  gested,  if,  in  tho  future,  a (piestlon  aria  s as  to  the 
eligibility  of  an  applicant  for  a pension,  due  to  receipt 
of  an  insurance  3ottlamcnt,  all  the  fucts  be  laid  before 
tills  office,  as  there  arc  so  ~iany  different  types  of  in- 
surance and  such  a variety  of  insurance  contracts. 


“espoct fully  submitted. 


APPKOVLDi 

W,  U.  JACKSON 

/issistant  Attomoy-Oeneral 
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BLIND  PENSIONS:  Combined  income  of  blind  applicant  and  sighted 

spouse  in  excess  of  ^600.00  does  not  destroy 
eligibility  of  applicant  where  neither  has 
income  in  excess  of  ^600.00  per  annum. 


tfunc-yj-  1041 
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Mrs,  Loe  Johnson 
C iief  Investigator 
Missouri  Commie. ion  for  the  Blind 
102  Capitol  Buj.lding 
Jefferson  City,  Missouri 


Dear  Mrs.  Johnson: 


FILE 


Under  date  of  May  14,  1042,  you  wrote  this  offico 
requesting  on  opinion  as  follov/3: 


"Kindly  render  an  opinion  on  the 
following  quostion.  In  investigating 
the  amount  of  income  received  by  the 
blind  pensioner  or  applicant  or  his 
sighted  spouse,  should  a total  of  Six 
Hundred  Dollars  (*.000*00)  or  more  as 
Joint  income,  be  the  basis  for  disallow- 
ing or  striking  a person  from  the  rolls, 
or  should  the  blind  pensioner  and  his 
spouse  each  be  entitled  to  an  income 
up  to  Six  Hundred  Dollars  ( „i600.00)  ?" 


It  is  our  understanding  the  quostion  relates  to  the 
total  combined  income  of  the  blind  person  and  the  sighted 
spouse,  and  tnia  opinion  is  written  on  that  assumption* 

Section  9451,  R*  S*  Missouri,  1039,  contains  the 
income  limitation  referred  to  In  your  letter.  This  section 
is  in  part  as  follows: 


"Every  adult  blind  person,  twenty -one 
years  of  age  or  over,  of  good  moral 
character,  who  shall  have  been  a resi- 
dent of  tho  state  of  Missouri  for  ton 
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consecutive  years  or  more  next 

preceding  the  ti  c for  making  appli- 
cation for  the  pension  herein  pro- 
vided, and  ever^-  adult  blind  person, 
twenty-one  years  of  age  or  over,  who 
may  have  lost  his  or  her  sight  while 
a bona  fide  resident  of  this  state 
end.'  who  lias  been  a continuous  resident 
thereof  since  such  loss  of  sight,  3hall 
be  entitled  to  receive,  when  enrolled 
under  the  provisions  of  this  article, 
an  annual  pension  as  provided  for  there- 
in, payable  in  equal  quarterly  install- 
ments; Provided,  that  no  such  person 
shall  be  entitled  to  a pension  under 
tills  article  who  ha3  an  Income,  or  13 
the  recipient,  of  six  hurt  red  (y600,00) 
dollars  or  more  per  annum  from  any 
source  whatever,  or  who  owns  property, 
or  has  an  interest  In  property  to  tho 
value  of  five  thousand  (^5,000.00) 
dollars  or  more,  or  w)io  lives  with  a 
si  felted  husband  or  wife  who  has  an  in- 
come or  i s tiie  recipient  of  3ix  hundred 
(ti,600,00)  dollars  or  .ore  per  annum 
from  any  source  whatever  or  has  prop- 
orty  or  an  interest  in  property  to  the 
value  of  five  thousand  ( y5,G00.QG)  dol- 
lars or  more,  * # <:•  a a a c 


It  will  be  observed  the  statute  makes  no  mention  of 
the  combined  income  of  a blind  applicant  and  a sighted  spouse. 
And  from  tills  section  of  the  statute  tho  answer  to  your 
question  must  be  determined. 

It  is  a primary  rule  of  statutory  construction  that  the 
Intention  of  the  Legislature  should  be  sought  for  and  given 
effect.  Graves  v,  Purcell,  85  S.  w,  (2d)  543,  and  tnis 
should  be  done  from  the  words  used,  if  possible,  unless 
the  intention  is  in  conflict  with  the  Constitution,  In  re 
Costello^  estate,  92  3,  W,  (2d)  723,  !Ehe  Constitution, 
Articlo  IV,  Section  47,  merely  authorizes  the  Legislature 
to  provide  pensions  for  deserving  blind  persons.  So  the 
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entire  matter  la  left  to  the  Legislature.  State  ex  rel. 
v.  Thompson,  317  Mo.  903. 

In  Section  9451,  supra,  there  appeal's  to  be  some 
conflict.  It  authorizes  the  payment  of  a pension  to 
certain  blind  persons.  It  next,  by  a proviso,  limits  the 
payment  to  persons  who  have  an  income  in  excess  of  Six 
Hundred  Dollars  (,,600.00)  per  annum.  T ils  would  Indicate 
It  was  apparent  - by  the  thought  of  the  lawmakers  - that 
six  hundred  dollars  ( 600.00)  per  annum  at  least  would 
be  required  to  adequately  maintain  one  person.  This  is 
followed  by  a further  proviso  wiilch  prohibits  the  payment 
of  a pension  to  a blind  person  living  with  a sighted  spouse, 
when  the  sighted  spouse  has  an  Income  in  excess  of  six 
hundred  dollars  ( ^600.00)  per  annum.  At  no  place  Is  the 
combined  income  of  a blind  person  and  a sighted  spouse 
mentioned. 

f 

By  Section  655,  H.  5.  Missouri,  1939,  in  Interpreting  statutes, 
words  in  ordinary  usage,  are  to  be  given  their  ordinary 
meaning.  She  words  used  in  tills  section  are  all  words  in 
common  use,  and  no  assistance  can  be  derived  from  any 
technical  words  used  In  the  section. 

Another  rule  of  statutory  construction  to  which 
attention  is  directed  is  the  objoct  and  purpose  of  the 
statute  must  bo  kept  in  mind.  White  v,  Greenlee,  05  S.  W. 

(2d)  21.  The  objoct  and  purpose  of  tills  section  under  the 
constitutional  grant  of  authority  is  to  grunt  to  deserving 
blind  persons  a pension  or  gratuity  from  the  state  in 
order  that  they  nay  be  properly  maintained. 

A further  mile  of  interpretation  i3  that  lavs  are 
presumably  passod  n a spirit  of  justice  and  for  the  welfare 
of  the  community  and  that  they  s :ould  be  intorproted  to 
further  that  purpose  and  attain  that  end.  City  of  St.  Louis 
v.  Brandis  Coal  Co.,  137  5,  W.  (2d)  668. 

Also,  in  construing  a statute,  the  court  will  adopt  the 
moaning  most  in  accord  with  the  purposo  of  the  statute. 

0*Malley  v.  Continental  Life,  75  S.  W.  (2d)  037. 
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Tho  intention  and  objoct  of  tho  law  v/ao  to  grant  to 
blind  parsons,  without  sufficient  means,  assistance  from 
the  stato,  ai  order  thxt  they  might  be  adequately  iain- 
tuinod;  the  amount  granted  Is  small,  Twenty-fivo  Dollars 
(£25.00)  per  month;  and  at  no  place  is  there  contained 
any  provision  prohibiting  the  Giving  of  a pension  to  a 
blind  person  otherwise  qualified  when  the  combined  income 
of  such  Hind  person  und  the  sighted  spouse  exceeds  Six 
Hundred  uollors  (£600*00)  per  annum,  and  neither  alone  has 
an  income  in  excess  of  this  a ount.  Had  it  been  the 
intention  of  tho  Legislaturo  to  prohibit  the  payment  of 
a pension  under  such  a condition,  a further  proviso  could 
have  been  included  ulto  easily  when  the  law  was  parsed* 


CO  iLUSION 


From  the  foregoing  it  is  tho  conclusion  of  the  writer 
that  a blind  verson  living  with  a sighted  3pouae,  if  neither 
the  blind  person  nor  the  sighted  spouse  has  an  income  in 
excess  of  Si.,  hundred  collars  (;G00.C0)  per  annum,  although 
tho  combined  income  of  the  couple  would  excoed  tho  nun  of 
Six  Hundred  Dollars  (VGOO.OO)  per  annum,  would  be  eligible 
to  receive  a blind  pension. 

Respectfully  submitted. 


\ 


W.  0.  JACKSON 

Assistant  Attorney -General 

APPROVAL; 


ROY  ItcKXTTi.lOi: 
Attorney-General 


VVOj/rv 


AD-  ' ^.ISTHAf  : 


Creuitor  of  deceased  person  lay-make  ap  li- 
catioi:  for  refusal  of  letters  of  administration 
when  ehe  amount  of  deceased’s  estate  aces  not 
exceed  100.00. 


June  24,  1942 


W 


FILED 


Mr,  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


Dear  Mr,  Jones: 


Your  letter  of  June  22,  1942,  requesting  an 
opinion  from  this  office  has  been  assigned  to  me.  Your 
letter,  omitting  caption  and  signature,  reads  as  follows: 

"At  the  State  School  at  ^r  shall, 

Missouri,  we  had  an  employee  named 
Oscar  Trower,  who  became  sick  on  the 
night  of  i.*ay  30th  and  died  on  May 
olst.  His  check  for  the  month  of 
May,  dated  June  1st,  reached  the 
School  a few  days  later.  Undoubtedly 
the  man  earned  hl3  full  month's  salary 
for  may.  He  seems  to  have  no  immed- 
iate relatives,  and  the  undertaker 
wants  the  Steward  to  turn  this  ;„45.00 
check  over  to  him.  V a see  no  way  this 
can  be  done  without  a court  order. 

The  undertaker  says  the  Probate  Court 
has  given  him  an  order  refusing  admin- 
istration. 

"Just  what  is  our  procedure?" 

For  the  purposes  of  this  opinion  wo  are  assuming 
that  there  are  not  any  other  debts  of  the  decedent  except 
that  of  the  undertaker  anu  that  there  are  no  immediate 
relatives,  as  you  stated,  claiming  the  check  which  was  the 
property  of  Oscar  Trower. 
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In  dealing  with  matters  of  this  kind  Section  2 
of  nouse  Bill  465  of  the  Lav  s of  Ills  sour  I,  1941,  at  page 
289,  provides  as  follows: 


"Letters  Not  Granted— when- -The  Probate 
court,  or  judge  thereof  in  vacation, 
in  its  or  his  discretion,  may  refuse 
to  grant  letters  of  administration  in 
the  following  cases:  first,  when  the 
estate  of  the  deceased  is  not  greater 
In  amount  than  is  allowed  by  law  as 
the  absolute  property  of  the  widower, 
widow  or  minor  children  under  the  age 
of  eighteen  years:  second,  when  the 
estate  of  the  deceased  doos  not  exceed 
one  hundred  (vlOO.OO)  dollars  and  there 
is  no  widower,  widow  or  children  under 
the  age  of  eighteen  years,  any  creditor 
of  the  estate  may  apply  for  refusal  of 
letters  by  giving  bond  in  the  sum  of 
one  hundred  (vlOO.OO)  dollars,  said 
bond  to  be  approved  by  the  probate  court 
or  judge  thereof  in  vacation,  conditioned 
upon  such  creditor  obligating  himself 
to  pay,  so  far  as  the  assets  of  the 
estate  will  permit,  the  debts  of  the 
deceased  in  the  order  of  their  preference. 
Proof  may  be  allowed  by  or  on  behalf  of 
such  widower,  widow,  minor  children  or 
creditor  before  the  prooate  court  or  judge 
thereof  of  the  value  and  nature  of  such 
estate,  and  if  such  court  or  judge  shall 
be  satisfied  that  no  estate  will  be  left 
after  allowing  to  the  widower,  widow  or 
minor  children  their  absolute  property, 
or  that  the  estate  doos  not  exceed  one 
hundred  (vlOO.OO)  dollars  when  applica- 
tion Is  made  by  a creditor,  the  court  or 
judge  may  order  that  no  letters  of  admin- 
istration s hall  be  issued  on  such  estate, 
unless,  upon  the  plication  of  other 
crjditors  or  parties  interested,  the 
existence  of  other  or  further  property 
be  shown.  And  after  the  making  of  such 
order,  and  until  such  time  as  the  same 
may  be  revoked,  such  widower,  widow,  minor 
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children  or  creditor  shall  be  author- 
ized to  collect  and  sue  for  all  the 
property  belonging  to  such  estate; 
if  a widower,  widow  or  creditor,  in 
the  sane  manner  and  with  the  same 
effect  as  if  he  or  she  had  been  ap- 
pointed and  qualified  as  exocut or  or 
executrix  of  such  estate;  if  minor 
children  under  the  age  of  eighteen 
years,  in  the  same  manner  and  with 
the  same  effect  as  now  provided  by 
law  for  proceedings  in  court  by  in- 
fants in  bringing  suit;  provided  also. 
that  the  widower,  widow  or  minor  " 
children  under  the  age  of  eighteen 
years  may  retain  t ie  property  belong- 
ing to  such  estate  and  the  creditor 
shall  apply  the  proceeds  thereof  to 
debts  of  the  estate  in  t he  order  in 
which  demands  against  the  estate  of 
deceased  persons  are  now  classified 
and  preferred  by  law.  Provided  further, 
that  any  person  who  has  paid  the  1'uner- 
al  expenses  or  other  debts  of  deceased 
shall  be  deemed  a creditor  for  the 
purpose  of  making  application  for  the 
refusal  of  letters  of  administration 
under  this  section  and  be  subrogated  to 
the  rights  of  such  original  creditor.” 

As  can  be  seen  from  the  above  section,  where  a 
person  dies  leaving  no  widow  or  minor  children  under  the  age 
of  eighteen,  any  person  who  has  paid  the  funeral  expenses 
of  the  decedent  may  make  application  for  the  refusal  of 
letters  of  administration.  There  is  a further  provision 
that  if  a person  makes  such  application  that  bef  cr  e the 
refusal  of  the  lettors  of  administration  is  made  it  is 
necessary  that  the  creditor  give  bond  in  the  sum  of  One 
Hundred  Dollars  where  the  estate  of  the  decedent  does  not 
exceed  that  amount. 

From  your  letter  it  appears  that  the  only  estate 
that  the  deceased,  Oscar  Trower,  had  was  a Forty-five  Dollar 
check  payable  to  him  from  the  State.  If  the  creditor  or 
undertaker  lias  made  application  for  the  refusal  of  lettors 
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of  ad ministration  and  in  conformity  to  the  statute  lias 
posted  a bund  in  the  sun  of  One  hundred  hollars  and  the 
court  has  granted  a r f usal  of  letter^  of  administration 
to  him,  it  is  our  opinion  that  the  check  in  the  amount  of 
drty-flve  Dollars  should  be  turned  over  to  such  undertaker 
or  creditor,  further,  we  fsel  that  the  order  of  the  Pro- 
bate Court  granting  a refusal  of  letters  of  ae ministration 
is  a "court  order"  and  that  tne  stewcrd  Is  authorized 
under  sucn  court  order  to  turn  the  Forty-five  hollar  ch6ck 
over  to  the  saLu  -undertaker  or  creditor. 


Conclusion 


J-t  is  the  conclusion  of  this  department  that  any 
croaitor  v>iic  ootains  a refusal  of  letters  of  administration 
in  an  estate  not  exceeding  Ono  ..andrau  rollers  and  v:ho  posts 
a oond  in  tne  -^ount  of  Cue  Hundred  cellars , is  entitled  to 
che  assets  of  the  decedent’s  estate  where  tnere  is  no  widow 
or  minor  children  under  the  age  of  eighteen  years. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney -General 


APP:.OV.  D: 


ItdSf  - cLIi TRICE 
Attorney -General 
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BLIND  PENSIONERS:  Applicant  not  living  with 

spouse  who  has  income  in 
excess  of  six  hundred 
($600.00)  dollars  is  en- 
titled to  pension. 


July  6,  1S42 


Mrs*  Lee  J oh  net on 
Missouri  Commission  for  the  Hind 
102  State  Capitol  Bldg. 

Jefferson  City,  Missouri 

Dear  Mrs.  Johnston: 

This  will  acknowledge  receipt  of  your 
letter  of  June. 13,  1942,  in  which  you  request 
an  opinion  as  follows: 

"Kindly  render  an  opinion  on  the  fol- 
lowing. question.  >e  have  a situation 
in  St.  Louis  of  a blind  applicant  who 
is  separated  from  Ms  wife.  They 
have  two  children  who  are  being  cared 
for  at  the  karmington  Orphans*  Home* 
and  for  whom  the  brothers  pay  expen- 
ses* 

"This  applicant  has  a wife  j.  from  whom 
he  is  separated-*  Who  is  employed  as  a 
teacher-  for  ,,80*00  per  month  in  Womack* 
Missouri*  for  eight  months  of  the.  year  * 
She  lists  her  two  children  as  partial 
dependents*  and'  states  that,  she  is 
unable  to  maintain  her  blind  husband 
because  of  debt* 

"Does  having  a separated  wife  * who  is 
earning  more  than  $600*00  per  year, 
render  an  applicant  ineligible  from 
the  standpoint  of  income?  We  have  her 
statement  that  she  is  not  maintaining 
him* 

"This  applicant  is  employed  at  the 
Industrial  -aid  for  the  Blind*  and  was 
maintained  in  the  Jewish  Hospital  in 
St*  Louie  from  August,  1940,  to  De- 
cember 86*  1940,  receiving  free  care 
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whlle-  there * His  application  was 
filed  on  November  20,  1040*  I under- 
stand that  according  to  the  law, 
should  his  eligibility  be  proven,  he 
would  be  ineligible  from  November  20, 

1940,  to  Deceraber  20,  1940,  while  he 
was  being  .maintained  in  this  institu- 
tion.” 

In  Section  9451,  Article  1,  Chapter  54* 
R*  S„  Mo* , 1939,  the  class  of  persons  who  are 
eligible  to  receive  a blind  pension  is  defined* 
This  Section  also  contains  the  following  pro- 
viso: 

” * * '■  Provided,  that  no  such  parr- 

son  shall  be  entitled  to  a.  pension 
under  this  article  who  has  an  income* 
or  is  the  recipient,  of  six  hundred 
($600*00)  dollars  or  more  per  annua 
from  any- source  whatever,  or  who  owns 
property,  or  has  an  interest  in  pro- 
perty to  the  value  of  five  thousand 
($5,000*00)  dollars  or  .ore,  or  who 
lives  with  a sighted  husband  or  'wife 
who  has  an  income  or  is  the  recipient 
of  six  hundred  ($600*00 ) dollars  or 
more  per  annum,  from  airy  source  what- 
ever or  has  property  or  an  interest 
in  property  to  the  value  of  five  thou- 
sand ($5,000.00)  dollars  or  more,  * * 

* * * * * ” (Underscoring  ours*} 

It  is  noted  in  your  letter  that  the  ap- 
plicant is  separated  from  his  wife . Under  such 
a set  of  facts  the  foregoing  quotation  from 
Section  9451  should  govern  the  allowance  of  the 
blind  pension. 


n -V  V .■•’ITT •if  / 'T;- % i C ;■ 

It  is  the  opinion  of  this  writ er  that  if 
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the  investigation  made  by  the  Missouri  Commis- 
sion  for  the  Blind  reveals  there  has  been  a 
bona  fide  separation  of  this  couple,  then  the 
blind  husband  would  be  entitled  to  receive  a 
blind  pension  by  otherwise  qualifying. 

Respectfully  submitted* 


W . 0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


VANS  0.  THtJRLO 

(Acting)  Attorney-General 
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T?i  5T  a: ID  TA  .'Sir 
STAT’D  SCiiOC'  HO 
AT  CA.IA-.I_T..  , 


'Tie  ir.c  :e  fron  the  Alias  and 
erry  eraorial  fund 
should  he  paid  to  the  -oc.rd  of 
’ la.a^ers  of  the  State  "-leer ^STiary 
Institution. 


July  31,  1942 


Hon.  Ira  A.  Jones,  President 
Doard  of  Managers 
3tate  Eleemosynary  Institutions 
Jefferson  City,  Missouri 


FILED 

±L 


Dear  Sirs 


Tills  department  is  in  receipt  of  your  letter  of 
July  16th,  1942,  in  which  you  request  an  opinion,  as 
follows  s 


"Enclosed  please  find  copy  of  an 
endowment  gift  to  the  Children*  s 
Home,  Carrollton,  Missouri.  As 
you  undoubtedly  know,  this  Children*  s 
Home  was  first  under  the  State  Board 
of  Charities  and  Corrections;  it  was 
then  placed  under  the  Board  of  Man- 
agers of  the  Eleemosynary  Institutions; 
it  v/as  next  placed  under  3ocial  Secur- 
ity, and  at  the  last  session  of  the 
Legislature  abandoned  by  Social  Secur- 
ity and  desigjiated  as  School  Ho.  2 of 
the  Feebl«  ilnded  and  Epileptic  School 
at  Marshall,  os  part  of  that  School, 
and  again  placed  under  the  Board  of 
Managers  of  the  Eleemosynary  Institu- 
tions. 

"These  buildings  are  now  occupied  by 
girls  and  boys  who  are  feebleminded, 
and  are  sent  to  the  No.  2 School  at 
Carrollton  from  the  feebleminded 
school  at  Marshall. 
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"Under  the  terns  of  this  endowment 
gift  arc  the  children  at  Carrollton 
entitled  to  the  benefits  of  this 
gift?  We  understand  that  the  original 
of  this  Instrument  Is  with  the  Trustee 
of  the  fund,  and  it  is  our  understand- 
ing that  he  would  like  to  have  an 
opinion,  and  the  Board  of  Managers 
would  like  to  have  an  opinion,  as  to 
whether  they  can  accept  the  Interest 
for  the  benefit  of  the  children  now 
at  the  Carrollton  School." 


By  the  Laws  of  1921,  page  89,  the  General  Assembly 
of  Missouri  established  an  Institution  to  be  known  as  the 
State  Home  for  Children.  The  stated  purpose  of  the  Insti- 
tution Is  set  forth  in  Section  1 of  the  Act  as  follows: 


"There  is  hereby  established  an  insti- 
tution to  be  known  as  the  state  home 
for  children.  The  purpose  of  said 
home  shall  be  to  provide  for  neglected 
and  dependent  children  a temporary 
home  that  will  furnish  for  them,  pend- 
ing placement  in  permanent  family 
homes,  proper  care  and  instruction. 
Said  care  and  instruction  shall  be 
such  as  to  develop  the  children  while 
in  said  home  mentally,  morally  and 
physically  and  train  them  in  the  in- 
dustrial arts." 


It  was  provided  by  the  act  that  the  home  be  under  the 
management  and  control  of  the  State  Board  of  Charities 
and  Correction  and  it  was  further  provided  that  the  Board 
provide  a suitable  location  and  the  necessary  buildings  to 
take  care  of  the  children  sent  to  such  home  under  the  pro- 
visions of  the  statute.  It  was  also  provided  that  only 
children  under  seventeen  years  of  age  who  were  dependent 
on  the  public  for  support,  abandoned,  neglected  or  ill 
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treated  and  who  wore  of  sound  mind  should  be  received  Into 
the  home.  It  was  provldod  that  all  commitments  to  said 
hone  should  be  mode  by  the  Juvenile  courts  of  the  child' s 
residence. 

All  of  the  provisions  of  the  Act  of  1021  were  carried 
into  the  revision  of  1029  as  Article  4,  Chapter  125,  Sec- 
tions 14095  to  14110,  inclusive,  without  any  changes.  The 
hone  provided  for  therein  was  located  at  Carrollton, 

Missouri. 

Section  14096,  R.  5.  Mo.  1929,  was  repealed  by  the 
Laws  of  1933,  page  109,  and  the  control  and  management  of 
the  home  was  placed  in  the  hands  of  the  Board  of  Managers 
of  the  State  Eleemosynary  Institutions,  and  all  the  powers 
and  duties  that  were  possessed  by  the  State  Board  of 
Charities  and  Corrections  were  given  to  the  Board  of 
Managers  of  the  State  Eleemosynary  Institutions,  as  pro- 
vided in  a new  section,  14096a. 

By  the  rawc  of  1937,  page  46C,  Sections  14096  and 
14096a,  as  enacted  by  the  Laws  of  1933,  were  repealed  and 
the  State  Social  Security  Commission  was  given  the  power 
to  supervise  and  manage  the  State  Homo  for  Children.  There- 
after, by  the  Session  Acts  of  1939,  page  272,  Section 
14097,  R.  S.  Mo.  1929,  empowering  the  State  Board  of  Char- 
ities and  Corrections  to  select  a proper  location  for  the 
State  Home  for  Cliildren,  was  repealed.  Finally,  the  whole 
of  Article  5,  Cliaptcr  56,  R.  3.  Mo.  1939,  relating  to  the 
State  Home  for  Children  at  Carrollton,  w as  repealed  by  Laws 
of  Missouri  1941,  page  320,  and  there  wa3  enacted  In  lieu 
thereof  two  new  sections  to  be  Lnown  as  Sections  9634  and 
9635,  establishing  an  institution  to  be  Imown  as  the 
Missouri  State  School  Ho.  2,  and  to  be  used  in  connection 
wi tli -the  Missouri  State  School  at  Marsli&ll,  Missouri,  as 
a colony  for  feebleminded  and  epileptic  children,  and  the 
management  and  control  of  all  the  grounds  and  properties 
now  used  by  the  "State  Home  for  Children"  at  Carrollton, 
Missouri,  was  to  be  transferred  to  the  Board  of  Managers 
of  the  State  Eleemosynary  Institutions  for  the  use  of  said 
Missouri  State  School  ITo.  2. 

«Yith  this  brief  history  of  the  State  Hone  for  Cliildren, 
we  come  now  to  the  question  requested  in  your  letter.  Accom- 
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panying  your  letter  of  request  Is  a copy  of  the  instrument 
creatine  the  "Elias  and  Amelia  C.  Perry  Memorial  Fund."  We 
will  not  set  forth  the  trust  agreement  in  its  entirety  but 
only  such  portions  as  we  deem  pertinent  to  the  question. 

The  Instrument  Is  designated  as  "Endowment  Gift”  and  was 
executed  Doconber  26,  1923,  at  the  height  of  the  Christmas 
season,  and  created  a trust  with  the  First  national  Bank  at 
Carrollton  as  trustee,  placing  in  the  hands  of  the  trustee 
a three  thousand  dollar  note,  wliiok  lias,  at  this  tine,  been 
changed  to  cash  and  other  securities,  for  the  following 
purposo: 


wTo  establish  a permanent  endowment 
fund  to  be  known  end  designated  as 
the  'Elias  and  Amelia  C.  Perry  1'emorlal 
Fund’ , to  be  lield  perpetually  in  trust 
as  an  endowment  for  the  benefit  of  the 
cliildren  tliat  are  now  or  nay  hereafter 
be  in  the  Childrens  home,  (Established 
by  the  State  of  Missouri)  at  Carrollton, 
Missouri,  or  under  its  care,  control  or 
custody. 

”Said  fund  to  be  loaned  or  securely 
invested  by  said  Trustee  so  as  to  yield 
a fair  return  thereon,  always  keeping 
foremost  in  mind  the  security  of  tiie 
corpus  of  said  Trust  *’und. 

”The  income  (and  the  Income  alone)  from 
said  Trust  Fund  shall  be  used  and  ex- 
pended by  said  Trustee  for  the  benefit 
of  the  children  who  are  now,  or  may 
liereaftor  be  in  the  said  Childrens’ 

Home,  or  under  Its  care,  control  or 
custody,  and  for  the  Home  Itself.  Such 
expenditure 8 of  said  income  shall  be 
made  at  tho  solo  discretion  of  the  said 
trustee.  Howe vo r,  I know  that  the  said 
Trustee  will  consult  with  tlie  State 
Board  of  Charities  and  Corrections, 
now  in  control  of  said  Home,  or  with 
tho  authorities  that  nay  lioreafter  be  in 
charge  and  control  thereof,  as  successor 
or  succo33or3  to  said  State  Board  of 
Charities  and  Corrections.” 
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We  think,  without  doubt,  by  the  terns  of  this  instru- 
ment that  it  creates  a charitable  trust.  In  10  Am.  Jur., 
Section  4,  page  587,  a charitable  trust  is  defined  as 
follows : 


"*  * * Any  trust  coming  within  the 
definition  of  a legal  charity  for 
the  benefit  of  an  indefinite  class 
of  persons  auff iciently  designated 
to  indicate  the  intention  of  the 
donor  and  constituting  same  portion 
or  class  of  the  public  Is  a chari- 
table trust.  It  lias  been  said  that 
a charitable  trust,  in  a legal  sense, 
is  one  which  originates  from  the  gift 
and  which  limits  property  to  any 
public  use  to  which  It  Is  lawful  to 
devote  property  forever.  * * * * * •*" 


At  tlie  time  the  trust  was  created  by  the  donor  in 
1923,  the  Ilone  at  Carrollton, . Missouri,  was  used  as  a 
temporary  hone  for  neglected  and  dependent  children  and 
was  under  the  supervision  of  the  State  Board  of  Charities 
and  Corrections.  At  the  present  time  tlie  lands  and  property 
formerly  used  as  a home  for  children  are  used  as  a colony 
for  feebleminded  and  epileptic  children  from  the  Missouri 
State  School,  and  is  designated  as  Missouri  State  School  No. 
2.  It  is  under  the  control  of  the  Board  of  Managers  of  the 
Stato  Eleemosynary  Institutions.  We  understand  from  the 
inquiry  from  the  Board  of  Managers  of  the  Eleemosynary  Insti- 
tutions that  the  children  now  at  the  home  are  children  who 
heretofore  had  been  sent  to  the  Missouri  State  School  at 
Marshall,  Missouri.  Both  the  original  Home  for  Children  at 
Carrollton,  Missouri  and  the  present  State  School  No.  2 are 
operated  and  supported  by  the  State. 

Your  question,  as  we  understand  It,  is  whether  there 
has  been  such  a failure  of  purposes  of  the  charitable  trust 
created  by  Hr.  Perry  that  there  Is  a reverter  to  the  donor 
or  his  heirs,  or,  what  now  becomes  of  the  corpus  of  the 
trust  fluid  and  the  income  derived  therefrom.  Without  a 
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general  discussion  of  the  cy  pres  doctrine,  we  think  that 
it  should  be  applied  In  this  case  and  the  income  be  used 
for  the  benefit  of  the  children  now  in  the  Missouri  State 
School  No.  2 at  Carrollton.  Briefly,  cy  pres  means: 


"Cy  pres  means  *as  near  to,*  and  the 
doctrine  is  one  of  construction,  the 
reason  or  basis  thereof  being  to 
permit  the  main  purpose  of  the  donor 
of  a chari table  trust  to  be  carried 
out  as  nearly  as  may  be  where  it 
cannot  be  done  to  the  letter." 


14  C.  J.  S.,  Sec. 
52,  page  512. 


The  moaning  of  the  doctrine  of  cy  pros  is  further  stated 
in  the  same  section  as  follows: 


m*  * The  meaning  of  the  doctrine 
of  cy  pres  is  tliat  when  a definite 
function  or  duty  to  be  performed, 
and  it  cannot  be  done  in  exact  con- 
formity with  the  scheme  of  the 
person  or  persons  who  have  provided 
for  it,  it  must  be  performed  with 
as  close  approximation  to  that  scheme 
as  reasonably  practicable;  and  so,  of 
course,  it  must  be  enforced,  and  the 
reason  or  basis  for  the  doctrine  is 
to  permit  the  main  purpose  of  the 
donor  of  a charitable  trust  to  bo 
carried  out  as  nearly  as  possible 
where  it  cannot  be  done  to  the  letter." 


Our  opinion  is  based  somewhat  on  one  of  the  leading 
cases  in  Missouri  on  charitable  trusts,  Thatcher  v.  Lewis, 
335  Ho.  1130,  7G  S.  77.  (2d)  677,  which  pertains  to  the 
Bryan  Mullanphy  Trust  in  St.  Louis,  which  trust  lias  been 
the  source  of  much  litigation  in  Missouri  and  furnishes  a 
great  deal  of  law  on  the  subject  of  charitable  trusts  and 
the  cy  pres  doctrine  in  Missouri. 
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CONCLUSION 


It  is,  therefore,  our  opinion  that  the  trustee  is 
empowered  under  the  terms  of  the  "Endowment  Gift"  to  con- 
tinue to  act  as  such,  trustee  and  to  pay  the  income  from 
said  trust  fund  to  the  Board  of  Managers  of  the  3tate 
Eleemosynary  Institutions  for  the  benefit  of  children  now 
in  or  who  may  hereafter  be  placed  in  said  Missouri  State 
School  No.  2. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney- General 

APPROVED: 


HaHBY  !i:  l/2 

(Acting)  Attorney- General 
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BLIND  PENSIONS:  Income  should  be  computed  for  twelve 

successive  calendar  months,  not  for 
calendar  year. 


August  21,  1942 


Lira.  Lee  Johnston 

Chief  Investigator 

Missouri  Commission  for  the  Blind 

102  Capitol  Building 

Jefferson  City,  Missouri 


Dear  Mrs . J ohns ton : 


Under  date  of  August  11,  1942,  you  wrote  tills  office 
requesting  an  opinion,  as  follows: 


"The  question  has  arisen  in  the  case 
of  several  blind  pensioners,  whose 
income  has  increased  during  recent 
months  because  they  are  working  in 
shops  for  the  blind  and  on  war  orders, 
whether  or  not  the  law  should  be  inter- 
preted to  mean  that  at  any  tine  during 
a year  a pensioner  becomes  ineligible, 
through  having  earned  more  than  Six 
Hundred  Dollars  (slOQO.OO)  the  previous 
twelve  months  and  should  be  stricken, 
or  whether  this  should  be  checked  by 
fiscal  years.” 


Section  9451,  R.  S.  Mo.  1939,  seig  out  the  qualifica- 
tions necessary  to  entitle  a person  to  receive  a blind 
pension.  This  section  also  contains  the  following  clause: 


:•  Provided,  that  no  such  person 
shall  be  entitled  to  a pension  under 
this  article  who  has  an  income,  or  is 
the  recipient,  of  six  hundred  (£600.00) 
dollars  or  more  per  annum  from  any 
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source  whatever,  * * •>  * * * * *" 


Your  question  calls  for  an  Interpretation  of  this  clause. 

The  words  "per  annum"  mean  by  the  year,  or,  through 
the  year.  In  the  rules  for  construing  statutes.  Section 
655,  R.  S.  ho.  1939,  is  the  fallowing  rule: 


"a  * *;  third,  the  word  ' month, ' shall 
mean  a calendar  month,  and  the  word 
’year'  shall  moan  a calendar  year, 
unless  otherwise  expressed,  and  the 
word  ’year*  be  equivalent  to  the  words 
♦year  of  our  Lord;  * * * * 


While  the  word  "year"  by  Section  655,  supra,  ordinarily 
means  calendar  year,  it  may  be  interpreted  to  mean  twelve 
calendar  months,  not  necessarily  the  twelve  calendar  months 
starting  January  1,  and  ending  December  31,  but  any  full 
twelve  calendar  months  running  in  succession,  or  365  days, 
when  the  context  of  the  law  in  which  the  word  is  used 
clearly  indicates  such  an  intention  on  the  part  of  the 
Legislature  In  enacting  the  law.  LIuse  v.  London  Assur. 
Corp.,  13  S.  E.  94;  Sims  v.  City  of  Bremerton,  66  Pac.  (2d) 
C63;  Lane  v.  Tarver,  113  3.  E.  452;  In  re  Stulnan’s  Will, 
263  N.  Y.  S.  197. 

Section  9454  R.  S.  Mo.  1939,  contains  the  following: 


* * And  whenever  it  shall  become 
known  to  the  coramission  that  any 
person  whose  name  is  on  the  blind 
pension  roll  is  no  longer  qualified 
to  receive  a pension,  after  reason- 
able notice  mailed  to  such  person  at 
his  or  her  last  known  residence 
address,  such  fact  shall  be  certified 
to  the  state  auditor  and  the  name  of 
such  person  shall  be  stricken  from 
the  blind  pension  roll:  -»  * * » a ■*" 
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In  the  case  of  Dahlin  v.  Missouri  Commission  for  the 
Blind  (when  appeals  were  allowed  from  circuit  courts) 
reported  in  262  S,  W.  420,  the  Springfield  Court  of  Appeals, 
in  discussing  the  time  at  which  the  eligibility  of  a person 
for  a blind  pension  should  be  determined,  spoke  as  follows 
at  1.  c.  421:  - 


"Having  disposed  of  the  question  of 
Jurisdiction,  we  are  brought  to  the 
merits.  The  question  is  raised  as 
to  the  time  at  which  the  extent  of 
vision  of  the  applicant  is  to  be  de- 
termined. Is  It  the  day  of  filing 
the  application,  or  the  date  of  the 
examination  by  the  oculist,  or  the 
date  the  application  is  passed  on 
by  the  commission,  or  the  date  of 
the  trial  in  the  circuit  court  on 
appeal  from  the  commission?  The 
first  authoritative  determination 
of  the  facts  Is  made  when  the  com- 
mission passes  on  the  application. 

We  see  no  reason  why  the  commission 
should  bo  bound  to  any  date  prior 
to  the  date  of  its  determination. 

While  the  statute  provides  that  the 
beginning  of  the  pension  shall  be 
from  the  filing  of  the  application. 

It  Is  apparent  that  changes  in  the 
condition  of  the  applicant  as  to  any 
of  the  qualifications  necessary  to 
entitle  a party  to  a pension  might 
take  place  after  the  filing  of  the 
application  which  change  might  prevent 
its  allowance. 

"In  addition  to  the  question  of  the  de- 
gree of  sight  possessed  by  the  applicant, 
tliere  are  property  and  other  qualifica- 
tions. An  applicant  might  not  be  subject 
to  any  of  these  disabilities  when  tlie 
application  was  filed,  or  when  examined 
by  the  oculist,  but  might  be  subject 
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thereto  when  the  application  Is 
passed  on  by  the  commission.  In 
that  event,  the  commission  ought, 
and  we  think  could,  under  the  law, 
reject  the  application.  Some  one 
or  more  of  these  disabilities  might 
be  present  when  the  application  is 
filed,  but  not  present  when  passed 
upon  by  the  commission.  In  that 
event,  it  would  seem  that  as  to  the 
commission,  the  condition  at  the  time 
of  the  hearing  before  the  commission 
should  be  the  proper  date  at  which 
to  determine  the  facts  as  to  the  elig- 
ibility of  the  applicant.  Suppose, 
on  the  evidence  sent  to  the  commission 
by  the  probate  Judge,  it  should  appear 
that  the  applicant  was  eligible,  but 
the  commission  should  learn  of  other 
testimony  which  would  show  the  appli- 
cant not  eligible.  &e  think  that  on 
proper  notice  to  the  applicant  the 
commission  could  secure  the  attendance 
of  witnesses,  and  hear  further  testi- 
mony, or,  if  they  should  think  It  ad- 
visable, require  further  examination 
by  approved  oculists  before  passing  upon 
the  application.  »**■»***»*  " 


This  indicates  the  condition  of  the  applicant  at  the  time 
of  the  determination  by  the  Commission  should  govern. 


CONCLUSION 


From  the  foregoing  the  conclusion  follows  that  the 
words  "income, " and  "per  annum,"  as  used  in  Section  9451, 
should  be  interpreted  to  mean  twelve  calendar  months  or 
three  hundred  sixty-five  days  and  not  the  calendar  year. 


WOJsCP 


Respectfully  submitted. 


APPROVED: 


W.  0.  JACKSON 

Assistant  Attorney- General 


TroTTTcTrTTCHIU!! 

Attorney-General 
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ELEEMOSYNARY  INSTITUTIONS;  Missouri  not  responsible  for  care. 

of  patients  paroled  from  institutions 
in  other  states  to  persons  in  this 
state . 

August  25,  1942 


Hon.  Ira  A.  Jones,  President 
Board  of  Managers 
State  Eleemosynary  Institutions 
Jefferson  City,  Missouri 

Bear  Mr*  Jones* 

This  is  to  acknowledge  receipt  of  your  letter, 
of  August  21,  in  which  you  request  the  opinion  of  this 
department.  You  deal re  to  know  whether  there  is  any 
legal  reason  why  a patient,  who  has  been  confined  in  a 
mental  hospital  in  another  state  and  who  is  under  a 
parole  from  that  institution,  may  not  be  brought  into 
this  etate. 

Pursuant  to  your  telephonic  cormuni cation  in 
regard  to  the  above  request,  you  have  advised  us  that 
a patient  is  now  in  a Colorado  institution  for  the  in- 
sane, and  that  in  accordance  with  the  laws,  rules  and 
regulations  governing  institutions  of  that  state,  they 
desire  to  parole  a patient  to  persons  in  another  state, 
or  in  the  State  of  Missouri.  Unless  there  is  some 
restriction  placed  on  the  patient  by  the  authorities  of 
the  State  of  Colorado,  the  legal  residence  of  the  parolee, 
as  to  where  the  patient  shall  go,  we  can  see  no  legal 
reason  why  such  patient  cannot  come  into  the  State  of 
Missouri.  We  think,  however,  that  you  should  have  a 
clear  understanding  with  the  Colorado  authorities  that 
in  the  event  that  there  is  a recurrence  of  the  mental 
disorder  of  the  patient,  Missouri  shall  assume  no  re- 
sponsibility for  the  care  of  such  patient  and  that  she 
la  still  subject  to  the  jurisdiction  of  Colorado,  and. 
is  still  their  patient.  * 

CONCLUSION 

It  is  the  opinion  of  this  department- that  there 
is  no  legal  reason  why  the  patient  cannot  come  into  the 
State  of  Missouri,  subject  to  the  limitations  mentioned 

above . 

Respectfully  submitted. 


Ff  LED 


CO VEIL  K.  HEWITT 

APPROVED*  Assistant  Attorney  General 

ROY  Me KIT THICK T “ 

Attorney  General  ' ' 


OFFICERS:  Acts  performed  before  taking  oath  of 

JUSTICE  OF  THE  PEACE:  office  are  acts  of  a de  facto  officer 

and  valid  as  to  third  parties. 


September  17,  1942 

/ 

Honorable  Kelso  Journey 
Assistant  Prosecuting  Attorney 
Ilenry  County 
Clinton,  Missouri 


D e ar  Mr . J oume  y : 


Under  date  of  May  19th,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


"You  furnished  this  office  an  opinion 
of  March  9,  interpreting  sections 
13954  and  13955,  R.  S.,  1939,  concern- 
ing de  facto  township  officers. 

"Upon  the  township  officers’  election 
they  subscribed  to  the  statutory  oath 
before  a Justice  of  the  peace,  who  was 
elected  upon  the  same  date,  but  who 
never  qualified  as  provided  by  statute. 
The  question  now  is:  *bas  the  Justice 
of  the  peace  a de  facto  officer  and  was 
the  oath  administered  by  him  suffi- 
cient to  qualify  the  members  of  the 
township  board?* 

"I  would  appreciate  your  earliest 
attention  to  this  matter." 


Your  request  came  to  the  writer  after  two  previous 
assignments . 

Section  6 of  Article  XIV  of  the  Constitution  of 
Missouri  requires  that  all  officers,  both  civil  and  mili- 
tary* under  authority  of  the  State  of  Missouri,  shall  take 
and  subscribe  to  an  oath.  There  have  been  numerous  cases 
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In  which  the  failure  of  an  officer  to  take  the  prescribed 
constitutional  oath  1ms  been  raised. 

In  the  early  case  of  State  v.  Dierberger,  90  Ho.  369, 
the  question  was  raised  as  to  the  acts  of  a constable. 

Tim  Supreme  Court  went  into  that  question  at  length  at  1. 
o.  374,  from  which  the  following  quotation  is  taken: 


"The  more  difficult  question  arises 
from  the  failure  of  the  defendant  to 
take  an  oath  of  office.  Here  It  may 
be  stated  that  the  uncommunicated  in- 
tentions of  the  constable  liad  nothing 
to  do  with  the  oase,  and  the  evidence 
in  that  behalf  should  have  been  excluded. 
The  defendant  accepted  the  appointment 
for  what  it  purported  to  be,  and  his 
right  to  act  as  a deputy  must  be  tested 
by  it  and  the  failure  to  take  an  oath  of 
office.  The  statute,  section  3887,  pro- 
vides that  a deputy  sheriff  shall  file 
Ills  appointment,  with  the  oath  endorsed 
thereon,  with  the  clerk  of  the  circuit 
court,  and  as  no  suoh  statutory  provi- 
sion is  made,  either  as  to  the  oath  or 
Its  preservation,  with  respect  to  deputy 
constables,  the  opinion  seems  to  prevail, 
to  some  extent,  at  least,  that  the  latter 
are  not  required  to  take  an  oath.  But 
section  0,  article  14,  of  the  constitu- 
tion requires  all  offioers  under  the 
authority  of  the  state,  before  entering 
upon  the  discharge  of  the  duties  of  their 
respective  offices,  to  take  and  subscribe 
an  oath  or  affirmation  to  support  the 
constitution  and  to  faithfully  demean 
themselves  in  office.  Clearly  the  deputy 
constable  is  an  officer  under  the  author- 
ity of  the  state.  He  should  take  the 
oath,  and  until  he  does  so,  he  is  not  an 
officer  de  Jure;  and  the  further  question 
is , was  he  an  officer  de  facto. 


Hon.  Kelso  Journey 


3- 


Sept.  17,  1942 


"In  State  v.  Carroll,  30  Conn.  449, 
the  conclusion  among  others  Is  reached, 
that  one  is  an  officer  de  faoto,  where 
the  duties  of  the  office  are  exercised 
under  color  of  a known  and  valid  appoint- 
ment or  election,  but  where  the  officer 
lias  failed  to  conform  to  some  precedent, 
requirement,  or  condition,  ao  to  tales  an 
oath,  or  give  a bond.  So  the  acts  of  a 
justice  of  the  peace  were  held  to  bo 
valid  as  to  third  persons,  though  ho  had 
not  taken  an  oath  will  oh  the  statute  made 
a condition  precedent  to  his  right  to  act 
as  such,  Ilurgate  Pier  Co.  v.  Hannan,  3 
Dam.  it  Aid.  265.  The  same  principle 
applies  In  respect  to  a ministerial  off- 
icer, as  where  a deputy  oonstable  or 
sheriff  fails  to  talc©  the  oath  of  offioe. 
Lisbon  v.  Bow,  10  H.  H.  167;  Merrill  v. 
Palmer,  13  II.  H.  184. 

"The  act  of  the  defendant  here  In  ques- 
tion was  probably  his  first  act  as  dep- 
uty, but  we  do  not  see  how  that  can  make 
any  difference,  for  the  constable  had  the 
undoubted  right  to  make  the  appointment, 
and  the  appointment  was  in  every  way  a 
good,  formal  and  valid  appointment.  The 
appointment  made  and  constituted  him  a 
deputy;  and  though  he  failed  to  take  the 
oath  he  was  an  officer  de  - acto.  The 
principle  of  law  Is  welT* settled  that  the 
aots  of  such  an  officer  are  as  effectual 
when  they  concern  the  public,  or  the  rights 
of  third  persons,  as  though  they  were  off- 
icers de  .lure . 21  Am.  Dec.  213;  19  Am, 

Dec.  63,  and  notes;  50  Mo.  593;  72  Mo.  189." 


In  the  case  of  Aiken  v.  Sidney  Steel  Scraper  Co.,  197 
Ho.  App.  673,  a question  v/as  raised  c onceming  the  acts  of 
a circuit  Judge  who  had  failed  to  take  his  oath  of  office. 
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From  this  case  the  following  lengthy  quotation  Is  taken, 
at  1.  c.  680: 


"However,  we  would  prefer  to  pass 
by  this  mero  technical  objection 
and  determine  the  broad  question 
whetlier  the  failure  to  tako  the 
oath  of  office  required  by  the  stat- 
ute la  necessary  to  the  legality  of 
action  taken  by  an  officer  duly 
elected  and  commissioned.  For,  as 
said  above,  we  take  Judicial  notice 
that  Judge  Buckner  was  elected  and 
wo  should  presume  that  the  governor 
performed  Ms  duty  In  delivering  a 
commission  to  him.  The  oath  of  of- 
fice does  not  make  the  individual  an 
offioer.  It  merely  relates  to  the 
manner  in  wMch  he  shall  perform  the 
duties  of  the  office.  It  is  perhaps 
true  that  were  it  lmown  that  an  of- 
ficer had  not  taken  the  oath  of  office 
he  could  be  prevented  from  entering 
upon  its  duties  generally,  or  in  any 
particular  case,  until  lie  had  taken 
that  step.  It  may  be  that  the  emolu- 
ments of  the  office  could  be  withheld 
from  him;  but  the  oath  is  no  more  than 
an  invocation  to  God  that  lie  will  be 
faithful  to  the  trust  reposed  in  him, 
and  it  is  not  a necessary  prerequisite 
to  the  validity  of  his  official  acts. 

"So  it  is  stated  to  be  the  law  that  an 
oath  of  office  ’ is  not  indispensable, 
it  is  but  a mere  incident  to  the  office 
and  constitutes  no  part  of  the  office 
itself.’  (Mechcms  Public  Offices,  sec. 
255.)  In  Clark  v.  Stanley,  66  N.  C. 

59,  60,  It  is  said  that,  ’Public  offi- 
cers are  usually  required  to  take  an 
oath,  and  usually  a salary  or  fees  are 
annexed  to  the  office,  in  wMch  case  it 
Is  an  office  "coupled  with  an  interest." 
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Dut  the  oath  and  the  salary  or 
fees  are  mere  Incidents,  and  consti- 
tute no  part  of  the  office.’ 

"On  the  sane  subject  we  take  the 
following  from  23  Am,  & Eng,  Encyc. 
of  Law  (2  Ed.)  355s  ’The  failure  of 
a person  duly  elected  or  appointed 
to  an  office  to  take  the  prescribed 
oath  or  give  a bond,  as  required,  or 
either,  does  not,  when  he  has  proceeded 
to  exercise  the  functions  of  the  office. 
Invalidate  his  acts  so  far  as  the  public 
or  third  persons  are  concerned.  As  to 
them,  his  acts  are  as  valid  as  though 
lie  were  an  officer  do  jure.  His  title 
to  the  office  cannot  be  attacked  collat- 
erally, but  only  by  direct  proceedings 
In  the  nature  of  quo  warranto.  The 
failure  to  qualify  constitutes  a ground 
for  ousting  him  from  the  office.’ 

"A  failure  to  qualify  by  filing  a bond 
when  required,  does  not  vacate  the  office. 
(State  v.  Churchill,  41  Mo.  41;  State  v. 
County  Court,  44  Mo.  230.)  In  Sproul  v. 
Lawrence,  33  Ala.  674,  it  is  said,  that 
the  election  gives  the  right  and  Invests 
him  with  title  to  the  office.  And  that 
is  the  view  taken  in  this  State,  even  the 
commission  being  held  to  be  mere  evidence 
of  his  title. 

"Prom  these  views  it  follows,  that  the 
fact-  that  Judge  Buokner  failed  to  t ake 
the  required  oath  of  office  following 
his  election  to  the  short  term,  falling 
between  the  expiration  of  Ills  appoint- 
ment and  the  beginning  of  his  full  term, 
did  not  invalidate  his  offloial  acts 
taken  during  that  time." 


Both  of  these  cases,  and  several  others,  hold  that 
where  one  is  duly  elected  or  appointed,  but  fails  to  take 
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the  oath  of  office  that  person  ia  a do  facto  officer  and 
his  acta  are  valid  as  to  third  persons.  ‘£he  sane  principle 
should  apply  to  a justice  of  the  peace. 


CONCLUSION 


The  conclusion  follows  that  the  justice  of  the  peace  was 
a do  facto  of  floor  and  the  oath  administered  by  him  would  be 
suTTio'ient  to  qualify  the  neibers  of  the  Township  Board. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


maiMr 

Attomey-Goneral  of  Missouri 
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TAX  EXEMPTION:  Personal  property  of  charitable  organizations 

is  not  exempt  from  taxation* 


October  20,  1942 


/a 

Honorable  Ira  A*  Cones 

President 

Board  of  managers 

State  Lleemosynury  Institutions 
Jefferson  City,  ilissouri 

PTlFd 

7^ 

Dear  sir: 


This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  on  opinion  from  this  Department  on  the  question  of 
whether  or  not  the  "Vernon  County  Assistance  League"  is 
subject  to  personal  property  taxes* 

From  your  letter  it  appears  that  the  "Vernon  County 
Assistance  League"  is  a nonprofit  organization  formed  for 
purely  charitable  purposes*  It  further  appears  that  this 
corporation  functions  as  a purely  nonprof i table  charitable 
organization* 

Section  6 of  Article  X of  the  Constitution  of  j.lssouri 
provides  us  follows: 


"The  property,  real  and  personal,  of 
the  state,  counties  and  other  munici- 
pal corporations,  and  cemeteries,  shall 
be  exempt  from  taxation*  Lots  in  in- 
corporated cities  or  towns,  or  within 
one  mile  of  the  limits  of  any  such 
city  or  town,  to  the  extent  of  one  acre, 
and  lots  one  mile  or  more  distant  from 
such  cities  or  towns,  to  the  fcxtent  of 
five  acres,  with  the  buildings  the.eon, 
may  be  exempted  from  taxation,  when  the 
same  are  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes 
purely  charitable,  also,  such  property. 
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real  or  personal,  as  may  be  used 
exciislvely  Tor  agricultural  or 
horicultural  societies:  provided, 
that  such  exemptions  shall  be  only 
by  general  law." 


Section  10957,  R.  S.  Missouri,  1939,  provides,  in 
part,  us  follows: 


"The  following  subjects  are  exempt 
from  taxation: 

«*««««« «»»««««•*« 

«««««««*}  sixth,  lots  in  incor- 
porated cities  or  towns,  or  within  one 
mile  of  the  limits  of  any  such  city  or 
town,  to  the  extent  of  one  acre,  and  lots 
one  mile  or  more  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  thereon,  when  the  same 
are  used  exclusively  for  religious  wor- 
ship, for  schools  or  for  purpo  es  purely 
charitable,  shall  be  exempted  from  taxa- 
tion for  state,  county  or  local  purposes." 


The  courts  hold  that  laws  exempting  property  from 
taxation  are  to  be  strictly  construed.  Steel  v.  Casey, 
210  i£>.  255,  Sta^e  ex  rel.  v.  Y.M.C.A.,  11  3.  V«  (2d) 

30.  The  taxe3  in  question  are  personal  property  taxes, 
iota  lining  said  Section  6 of  .article  X of  the  Constitution 
and  the  foregoing  provision  of  Section  10937,  it  will  be 
seen  that  lands  used  "for  purposes  purely  charitable"  are 
exempt,  but  no  exemption  is  granted  on  personal  property 
Section  10936,  ft.  3.  Missouri,  provides,  as  follows: 


"For  the  support  of  the  govern  >ent  cf 
the  state,  the  payment  of  the  public 
debt,  and  the  advancement  of  the  public 
interest,  taxes  shall  he  levied  on  all 
property,  real  and  personal,  except  as 
stated  in  the  next  section." 
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In  the  case  of  The  City  of  Kansas  v*  The  Kansas  City 
Medical  oollege,  ill  jjo.  141,  the  question  of  taxation  of 
office  furniture  and  furniture  for  the  medical  college  not 
fastened  to  the  building,  belonging  to  the  Kansas  City 
medical  College,  was  before  the  court  for  consideration* 

At  1*  c*  145,  the  court  said: 


"As  will  be  readily  seen,  the  ori^ 
question  arising  upon  this  record  is 
whether  the  furniture  aad  appliances 
used  by  the  defendant  in  its  medical 
college  are  subject  to  taxation.  The 
question  is  restricted  to  the  personal 
property  of  the  defendant  so  used* 

"It  is  conceded  that  the  lot  and  buildings 
used  for  the  college  are  exempt  by  the 
general  law  of  the  state,  but  the  con- 
tention of  the  city  is  that  the  con- 
stitution and  statute  alike  limit  the 
exemption  to  * the  lot  with  the  buildings 
thereon,*  and  does  no t extend  to  the 
personal  property • ««««««-«  * «." 


After  considering  the  foregoing  sections  of  the 
Constitution  and  statutes,  the  court  further  said  at  1*  c* 
146: 


"*  v * so  that  it  only  remains  for  us 
to  determine  whether  the  words,  *the  lot 
with  the  buildings  thereon,*  can  be  con- 
strued to  include  the  personal  property 
used  in  the  building  and  not  a part  of 
the  realty  in  law.  e are  very  clear 
that  they  do  not* 

"The  evident  purposes  was  to  exempt  a 
certain  amount  of  real  estate.  Tills  is 
obvious  from  the  immediate  context*  In 
the  next  succeeding  clause  the  exemption 
of  agricultural  and  horticultural  prop- 
erty is  extended  to  both  real  and  personal 
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property.  I. either  the  language  of  the 
exemption,  nor  the  provisions  in  pari 
materia  will,  in  our  opinion,  acimit 
of  any  other  construction  than  that  we 
nave  given  it.  The  purpose  is  clear 
to  1L ait  the  exemption  to  real  estate 
and  to  a definite  amount." 


So,  the  court  in  that  case  held  that  the  personal 
property  of  an  educational  institution  was  not  exempt  from 
taxation.  The  same  principle  would  apply  to  the  exemption 
of  the  personal  property  belonging  to  the  "Vernon  County 
Assistance  League." 


CONCLUSION. 


Therefore,  it  is  the  opinion  of  this  hepartuent  that 
the  "Vernon  bounty  assistance  League",  even  though  it  is 
a nonprofit  organization,  aid  organiz,  d for  purely  chari- 
table purposes,  yet  under  the  Constitution  and  statute  it 
is  not  exempt  from  paying  personal  property  taxes. 


Respectfully  sub,  itted. 


TYiib  W.  bURTON 

Assistant  Attorney-General 

APPRO VLDs 


HOY  LIcKltTKICIC 
Attorney-General 
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COUKTY  COURT  - OFFICERS:  County  Court 
may  appoint  county  treasurer  or 
county  collector  to  prepare  finan- 
cial statement. 


fto\ ember  12,  1942 

A 

\ 

I 

a 

lion.  Alvin  H,  .merger,  smeyer 
Prosecuting  Attorney 
Warren  County 
Uarrenton,  i-issouri 


Dear  oir: 


We  are  In  receipt  of  your  request  for  an  ocinlon, 
under  date  of  hovember  7,  1942,  which  reads  as  follows: 


"1  should  like  to  have  you  advise 
me  whether  the  County  uourt  can  ap- 
point the  County  Treasurer  or  the 
County  Collector  as  a ent  of  the 
Court  to  prepare  the  financial 
statement  for  the  county,  as  re- 
quired by  sections  15827  and  13828 
Revised  htatutes  of  Missouri,  1939." 


Section  13827  R,  C.  Missouri,  1939,  partially  reads 
as  follows: 


"On  or  before  the  first  i«oncay  in 
March  of  each  year  after  the  taking 
effect  of  this  law  the  county  court 
of  each  county  in  this  state  shall 
prepare  and  public  in  some  news- 
paper of  general  circulation  pub- 
lished in  such  county,  if  such  there 
be,  and  if  not  by  notices  posted  in 
at  least  ten  places  in  such  county, 
a detailed  financial  statement  of 
the  county  for  the  year  ending  Dec- 
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ember  31,  preceding.  * # At 
the  end  of  the  statement  the  per- 
son designated  by  the  county  court 
to  prepare  the  financial  statement 
herein  required  shall  append  the 
following  certificate: 

"I  , the  duly  authorized  agent 

appointed  by  the  county  court  of 

county.  State  of  Missouri,  to 

prepare  for  publication  the  finan- 
cial statement  as  required  by  sec- 
tion 13827  of  the  Revised  Statutes 
of  Missouri,  1939,  hereby  certify  that 
I have  diligently  checked  the  records 
of  said  county  and  that  the  above  and 
foregoing  is  a complete  and  correct 
statement  of  every  item  of  information 
required  in  said  section  13827  of  the 
Revised  Statutes  of  1939  for  the  year 

ending  December  19 and  especially 

have  X checked  every  receipt  from  every 
source  whatsoever  and  every  disburse- 
ment of  every  kind  and  to  whom  and  for 
what  each  such  disbursement  was  made 
anc*  that ''each  such  receipt  and  disburse- 
ment *s  accurately  shown.  (If  for  any 
reason  complete  and  accurate  information 
1 s not  given  the  following  shall  be  added 
to  the  certificate.)  Exceptions:  The 
above  report  is  incomplete  because  prop- 
er information  was  not  available  in  the 

following  records  which  are  in  the 

keeping  of  the  following  officer  (or  of- 
ficers). The  person  designated  to  pre- 
pare the  financial  statement  shall  give 
in  detail  any  incomplete  data  called  for 
by  this  act. 


hate 
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'‘Officer  designated  by  county  court 
to  prepare  financial  statement  re- 
quired by  section  13827,  Revised 
Statutes  1939. 

"Or  if  no  one  has  been  designated 
3aid  statement  having  been  prepared 
by  the  county  clerk,  signature  shall 
be  in  the  following  form: 

"Clerk  of  the  county  court  and  ex 
officio  officer  designated  to  prepare 
financial  statement  required  by  sec- 
tion 13827,  Revised  Statutes  1939. 

* * a j * * * * * , w 


It  will  be  specifically  noted  in  the  above  partial 
section,  that  In  setting  out  the  form  of  the  certificate 
the  legislature  saw  fit  to  use  the  terra,  "designated  by 
the  county  court"  when  It  referred  to  who  should  make 
the  certificate  to  the  financial  statement.  It  further 
provides  that  where  no  one  has  been  designated  by  the 
county  court,  the  certificate  must  be  made  by  the  clerk 
of  the  county  court  and  ex  officio  officer  designated 
to  prepare  financial  statement  required  by  Section 
13827,  supra. 

Section  13828  R.  S.  Missouri,  1939,  partially 
reads  as  follows: 


" * * * For  the  preparation  of  the 
copy  for  the  statement  the  court 
may  allow  a sum  not  less  than  ten 
cents  and  not  to  exceed  thirty  cents 
for  every  hundred  words  and  figures, 
which  sum,  if  allowed  to  the  clerk 
of  the  court,  shall  be  in  addition 
to  the  salary  or  fees  allowed  him  by 
law,  and  no  pay  shall  be  allowed  for 
pasting  a printed  cony  in  the  record. 
it  # it  -x-  * * « « * £ a 2 
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if  tlie  county  court  shall  employ 
any  person  otxier  than  a bonded 
county  officer  to  prepare  the  fi- 
nancial statement  herein  required 
the  county  court  shall  require  such 
person  to  give  bond  with  good  and 
sufficient  sureties  in  the  penal  sum 
of  one  thousand  dollars  for  the  faith- 
ful performance  of  his  duty.  If  any 
county  officer  or  other  person  em- 
ployed to  prepare  financial  stateaient 
herein  provided  for  shall  fail,  ne- 
glect, or  refuse  to,  in  any  manner  com- 
ply with  the  provisions  of  this  law  he 
shall,  in  addition  to  other  penalties 
herein  provided,  be  liable  on  his  of- 
ficial bond  for  dereliction  of  duty." 


The  above  partial  section  sets  out  the  compensa- 
tion to  the  person  who  prepares  the  financial  statement. 
It  will  also  be  noticed  that  in  this  section,  as  stated 
above,  the  following  appears: 


" w it  a if  the  county  court  shall 
employ  any  person  other  than  a bon- 
ded county  officer  to  prepare  the 
financial  statement  herein  required 
the  county  court  shall  require  such 
person  to  give  bond  with  good  anc  suf- 
ficient sureties  * <■  ••  J-  * *. n 


This  specific  phrase  does  not  sa-  , "other  than  the  clerk 
of  the  county  court",  but  says,  "other  than  a bonded 
county  officer  to  prepare  the  financial  statement  * * 

This  shows  that  it  was  the  intention  of  the  legislature 
not  to  require  a bond  from  any  bonded  county  officer,  but 
only  requires  a bond  from  an  individual  who  has  been  desig- 


Eon.  /Ivin  ii.  Juergensmeyer  (5) 


i ovember  12,  1942 


nated  and  employed  by  the  county  to  make  the  financial 
statement.  Under  this  section,  the  county  court  may 
designate  and  employ  any  person  other  than  the  county 
clerk,  and  may  employ  any  bonded  county  officer  such  as 
the  county  treasurer,  and  the  county  collector.  The 
only  limitation  is  that  it  not  require  the  bond  from 
the  bonded  county  officer  that  is  required  of  an  indi- 
vidual under  this  section.  The  county  treasurer  is 
under  bond,  in  co  pllance  with  section  15795  K.  3, 
hissouri,  1959.  Ihe  county  collector  is  under  bond 
in  compliance  with  section  11056  h.  d.  Missouri,  1959. 

Section  15828  ft.  o..  Missouri,  1939,  also  sets 
out  a penalty  for  not  complying  with  the  provisions  of 
that  section,  and  specifically  says,  "If  ar.y  county 
officer  or  other  person  employed  to  prepare  financial 
statement  * * ."  It  does  not  specifically  say,  "the 
clerk  of  this  county  court",  but  sets  out  any  county 
officer.  In  reading  the  wordings  of  the  different 
sections,  it  appears  clearly  that  it  was  the  inten- 
tion of  the  legislature  that  the  county  court  could 
designate  and  employ  any  individual  or  any  other  county 
officer,  and  was  not  required  to  designate,  employ  or 
appoint  the  county  clerk,  but,  by  operation  of  law,  if 
the  county  court  refused,  or  failed  to  employ,  appoint 
or  designate  any  other  person  to  prepare  the  financial 
statement,  the  county  clerk  was  considered  the  designated 
officer  to  prepare  said  statement. 

Vnhen  the  legislature  used  the  words,  "if  the  county 
shall  employ  a bonded  county  officer'  and  did  not  say, 
"county  clerk",  it  \7as  not  a use  of  useless  words  and 
it  is  Implied  that  bonded  county  officers,  other  than 
the  county  clerk,  could  be  designated,  (State  ex  inf. 
Mckittrlck  v.  iiVymore,  132  S.  W.  (2d)  979.) 

Vihen  the  wording  of  any  statute  is  plain  and 
unambiguous  it  needs  no  construction,  (St.  Louis  Amuse- 
ment Company  v.  St.  Louis  oounty,  147  S.  (2d)  667.) 
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It  vie*  of  the  above  auti  Titles,  it  is  the  opinion 
of  this  department  that  the  c>unty  court  can  appoint  the 
county  treasurer,  or  the  county  collector,  as  agent  of 
the  co’urt,  to  prepere  the  financial  statement  for  the 
county,  an  required  by  >ecti  . s 15.  27  are  IS  86  - . . 

i-issouri,  1959. 


Respectfully  submitted 


n • . BURhii 

Assistant  /ttorney  Oer.eral 
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ROY  i/ichlTTRlCa 

Attorney  General  of  issouri 
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Buildings  on  Leased 


Real  estate: 
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Hon.  0.  A.  Lamp 
Prosecuting  Attorney 
Montgomery  County 
Montgomery  City,  Missouri 

Dear  Mr.  Kampc- 


This  Is  in  reply  to  your  letter  of  recent  date 
wherein  you  submit  a question  upon  the  following  statement 
of  facts: 


"I  have  a matuer  up  v/ith  the  County  Court  of 
this  county  relative  to  delinquent  taxes,  on 
buildings  which  are  situatod  on  leased  ground 
belonging  to  the  Vabash  Railroad  Company. 

"The  situation  is  as  follows:  For  many  years 
Blattner  Brotliers  Produce  Company  of  Vellsville  , 
Missouri,  ovned  a large  brick  building  and  a 
large  frame  building,  v.  d ch  they  erected  as 
their  poultry  plant  in  V.ellsville,  Mo.,  w .ich 
was  erected  on  Y^abash  Railroad  ground,  unde:1 
the  provisions  of  a lease  which  they  had  with 
the  railroad  company.  The  buildings  have  always 
heretofore,  been  assessed  to  the  owner  of  the 
buildings,  as  personal  property  and  listed  on 
the  personal  tax  book,  and  the  taxes  thereon 
paid  by  Blattner  Brothers,  and  the  taxes  on  the 
lots  and  grounu  paid  by  the  railroad  company. 

"However,  the  situation  changed  in  1938,  vh  en 
Blattner  Brothers  sold  the  buildings  to  a party 
who  lived  and  has  always  lived  in  Macon  County, 
Missouri.  The  property,  as  I have  stated,  shows 
delinquent  on  the  personal  tax  book  of  this 
county  for  the  years,  1938,  1939,  1940  and  1941, 
aid  the  owner  who  lives  in  Macon  County, re- 
fuses to  pay  same. 

"The  question  on  w ich  I would  like  to  have 
your  opinion,  is  whether  this  brick  building 
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and  frane  building,  for  taxation  purposes, 
should  be  conside  ed  as  real  property,  and 
set  up  on  the  real  estate  tax  book  and  the 
tax  colJe  cted  from  the  non-resident  owner  as 
real  estate  tax,  or  whether  this  is  per- 
sonal property,  and  since  the  owner  is  a 
non-resident  of  this  county  would  not  be 
liable  for  personal  tax  in  this  county. 

”j£y  purpose  is,  that  if  this  is  real  estate 
and  taxable  as  such,  then  we  could  assess 
same  for  the  back  years,  under  the  provisions 
of  Section  11000,  R.  S.  1939,  and  collect 
the  taxes." 

From  our  research  on  this  question,  I think  that 
the  answer  to  your  question  will  depend  entirely  on  the  defe- 
nition  of  the  term  "real  estate".  Under  some  circumstances, 
the  improvements  on  leased  premises  may  not  be  considered  as 
real  estate.  Referring  to  our  tax  statute  for  a definition  of 
the  term  "real  estate",  I find  that  under  section  11211  R.S.  Llo 
1939,  the  term  "real  property"  etc.,  is  defined  as  follows: 

"The  term  ‘real  property, 1 ’real  estate,’ 

’land’  or  ’lot’  wherever  used  in  this 
chapter,  shall  be  held  to  mean  and  in- 
clude not  only  the  land  Itself,  whether 
laid  out  in  town  or  city  lots  or  otherwise, 
with  all  thin,  a contained  therein,  but 
also  all  builaings,  structures  and  im- 
provements and  other  permanent  fixtures,  of 
whatsoever  kind  thereon,  all  shot  towers 
ana  all  machinery  therewith  connected,  all 
smelting  furnaces  and  all  machinery  there- 
with connected,  all  grist  mills,  sawmills 
(except  portable  mills  of  every  description), 
oil  mills,  tobacco,  hemp  and  cotton  fac- 
tories, tobacco  stemaaories,  rope  walks, 
manufactories  of  iron,  nails,  glass,  clocks, 
and  all  other  property  belonging  to  manu- 
factories of  whatever  kind,  all  wool  card- 
ing machines,  all  distilleries,  breweries, 
all  tanneries,  all  iron,  copper,  brass  and 
other  foundries,  and  all  rights  and  priv- 
ileges belonging  or  in  anywise  pertaining 
thereto,  except  where  the  same  may  be 
otherwise  denominated  by  this  chapter." 
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Tills  definition  of  the  term  "real  property"  or 
"real  estate",  evidentally  was  Intended  to  ljiake  It  all  in- 
clusive, In  other  words  all  rights  and  privileges  belonging 
or  in  anywise  pertaining  to  such  real  estate  are  included  in 
the  tern  "real  estate"  or  real  property".  The  parties  who  own 
these  buildings,  which  are  situated  on  the  railroad  property 
certainly  would  come  vA  thin  that  class,  because  they  have  cer- 
tain leasehold  rights.  Your  letter  does  not  indicate  just  what 
those  rights  are  but  we  think  if  they  have  any  leasehold  rights, 
such  ritjats  may  be  taxed  as  an  interest  in  the  real  estate. 

In  our  research  in  this  question,  we  find  that  It 
has  been  before  our  Supreme  Court  in  the  case  of  State  ex  rel. 
v.  mission  Free  School,  162  Ho.  332,  337.  In  that  case  the 
Liasion  Free  School  owned  certain  la  ms  which  were  exempt  from 
taxes.  It  leused  a portion  these  lands  to  une  Thompson, 
who  erected  thereon  a bi  tiding  worth  forty  thousand  dollars 
(*>40,000).  Hie  taxing  authorities  ussessea  tnls  land  a nu  the 
building  to  the  Lission  Frue  School.  The  court  in  that  case 
held  that  the  asses  ment  should  have  been  made  against  Thompson, 
a.,  his  leasehold  interest  might  appear.  In  that  case  in  discussing 
the  question  will  oh  is  similarity  here  involved,  the  court  said: 

1 . c . 337 . 


"In  most  states  the  interest  oi  Thompson 
under  a lease  like  this  is  real  estate, 
and  a s our  statute  provides  that  the  words 
"real  estate"  shall  bo  construed  to  include 
all  interest  and  estate  in  lands,  tenements, 
and  hereditament s (sections  4917  anc  4916, 

Kevised  statutes  1839),  little  doubt  can  ex- 
ist that  Thompson’s  interest  in  this  realty 
and  building  should  be  assessed  as  real  estate. 

Ac  it  is  obvious  he  has  not  been  assessed 
at  all,  no  judgment  can  be  rendered  against 
him  in  the  present  action,  but  the  statute 
supplies  the  remedy  in  such  cases." 

We  also  find  the  rule  stated  In  61  C.  J.  page  187 
paragraph  150: 

"hxcept  where  the  rule  is  changed  or  mod- 
ified by  statute  or  agreement,  buildings  or 
other  Improvements  constructed  upon  the  land 
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of  another  become  part  of  the  freehold 
for  purposes  of  taxation,  may  not  be  taxed 
to  the  builder  eltiier  as  realty  ores 
personalty,  and  become  taxable  to  the  land- 
owner  as  realty,  unless  the  land  itself 
"Is  exempt,  in  which  case  the  1 provoments 
share  the  exemption  as  part  of  tne  land. 

However,  sev  ral  Interest  may  be  owned  by 
different  persons  in  the  same  premises  and 
be  separately  taxable  to  their  respective 
owners.  Improvements  may  be  separately 
taxable  to  one  other  than  the  landowner 
where  constructed  pursuant  to  an  agreement 
creating  an  ownership  in  the  improvements 
separate  from  the  fee,  as  under  a lease 
providing  for  ultimate  purciiuse  of  a build- 
ing oy  the  lessor,  or  reserving  right  of 
removal  by  the  lessee,  or  where  the  fee  is 
subject  to  easements  and  the  structures 
sought  to  be  assessed  are  appurtenant  to 
such  easements  and  not  to  the  fee,  or  where 
applicable  statutes  provide  fer  taxation  of 
specified  improvements  irrespective  of  the 
fee  ownership;  or  unaer  statutes  providing 
for  a s se  . ament  of  realty  to  t he  person  in 
possession  thereof.” 

The  Kission  Free  School  case  supra.  Is  the  only  case 
which  ;.e  find  in  this  Ltate,  which  is  in  point. 

CONCLUSION. 

flierefore,  It  is  the  opinion  of  t i a department  that 
the  intereat  of  a lessee  in  real  estate  should  bo  taxed  as 
real  estate  against  the  lessee. 


Respectfully  submitted 


TxitE  3 linTCN 

Assistant  Attorney  General 


WV:  ' c.  iilURLO 

(Acting)  Attorney  General 


TAXATION:  Only  ^oods,  wares  and  merchandise  of  stcci:  in 

I.lLiKChAilTS : trade  should  he  includod  in  the  merchant’s  tax 

assessment  return. 


December  10,  1942 


Hon.  0.  A.,  iiamp 
Prosecuting  Attomey 
Uontgomery  City,  Missouri 


Dear  Sir: 


✓ 


FILED 

LL 


This  is  in  reply  to  yours  of  recent  date  wherein 
you  submit  the  following  request: 


"The  County  Assessor  asked  me  to  write 
you  for  an  opinion  on  the  following 
question,  concerning  the  assessment  of 
Merchant’s  property. 

".There  a person  in  the  merchandising 
business  is  assessed  with  the  valuation 
of  his  stock  of  merchandise,  and  who 
owns  automobiles,  trucks,  and  such  motor 
veliloles  used  in  connection  with  the 
business,  should  lie  be  assessed  separate- 
ly with  the  value  of  such  motor  vehicles';" 


The  statutes  which  apply  to  merchants'  taxes  are 
11303  and  11305,  R.  3.  Mo.  1939,  which  are  as  follows: 


"See . 11303.  Who  declared  to  be  a merchant ■ 
Livery  person,  corporation  or  copartnership"” 
of  persons,  who  shall  deal  in  the  selling 
of  goods,  wares  and  merchandise,  including 
clocks,  at  any  store,  stand  or  place  occupied 
for  that  purpose,  is  declared  to  be  a mer- 
chant." 


"dec . 11505.  Tax  to  be  paid . Merchants 
sliall  pay  an  ad  valorem  tax  equal  to  that 
whioh  is  levied  upon  real  estate,  on  the 
highest  amount  of  all  goods,  wares  and 
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merchandise  will  oh  they  may  liave  In 
their  poa 303 3 ion  or  under  their  con- 
trol, whether  owned  by  then  or  con- 
signed to  the:-  Tor  3ale,  at  any  tine 
between  the  first  honday  In  harch  and 
the  first  I onday  in  .Tune  in  each 
year:  Provided , tiiat  no  commission 
merchant  shall  bo  required  to  pay  any 
tax  on  any  unmanufactured  article,  the 
growth  or  produce  of  this  or  any  other 
state,  which  nay  liavo  been  consigned 
for  sole,  and  in  which  he  lias  no  owner- 
ship or  interest  other  tlian  his  comnis- 
3 ion.” 


In  the  case  of  f.onett  v.  hall,  128  Ho.  App.  9fi,  94,  the 
court.  In  speaking  of  tlie  authority  of  a city  to  inpose  a 
license  tax  on  a business,  said: 

•«  > It  lias  been  frequently  adjudged 
to  be  perfectly  competent  for  the  State 
to  collect  an  ad  valorem  tax  on  property 
used  in  a calllr  t and  at'tn.e  same  tine 
to  Impose"  a license  tax  on  the  pursuit  as 
a condition  to  the  right  to  carry  It  on, 

X vc  ’Jr  , 

(Underscoring  ours.) 


It  will  be  noted  by  the  underscored  portion  of  this 
statement  that  tlie  courts  have  tahen  tlie  vie?/  that  the  ad 
valorem  tax  may  be  inpooed  on  property  used  in  a calling. 
In  otlier  word3  tlio  motor  vehicles  and  f ixturc3_  used  by  a 
morcliant  may  be  taxed  under  the  ad  valorem  tax’ act.  And, 
in  State  ex  rel.  v.  Alt , £2  3.  495,  507,  the  co  :rt,  in 

speaking  o?  the  merchants’  tix,  said: 


"u  u In  this  State  merchandise  Is  not 
listed  for  taxation  as  other  personal 
property,  but  instead  tue  merchant  must 
apply  for  a license  to  trade  a3  such,  and 
without  which  he  subjects  himself  to  a 
forfeiture  to  be  recovered  by  Indictment. 
He  crust  give  bond  conditioned  for  the 
payment  of  the  tax.  It  is,  however, 
provided  that  merchants  shall  pay 
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an  ad  valorem,  tax  equal  to  that  which 
is  levied,  upon  real  estate,  on  the 
highest  amount  of  goods,  wares  and 
merc'nandise  which  they  may  have  in 
their  possession  at  any  tine  between 
the  first  Honday  of  I larch  and  the 
first  Monday  of  June  in  each  year*.  It 
is  tliis  amount,  furnished  by  a sworn 
statement  of  the  merchant,  that  forms 
the  basis  upon  which  the  various  state, 
county,  school  and  municipal  taxes  are 
levied." 


By  tills  statement  it  will  also  be  noted  that  the  court 
lias  distinguished  between  merchandise  and  other  personal 
property  for  assessment  purposes.  In  other  words,  they 
refer  to  the  merchandise  a3  goods,  wares,  etc.,  which  is 
the  stock  in  trade,  We  do  not  think  that  automobiles, 
trucks,  and  other  vehicles  which  are  used  in  connection  with 
the  merchandise  business  could  be  classed  as  stock  in  trade. 


C dlCLUSIOH 


From  the  foregoing  it  is  the  opinion  of  tliis  department 
that  automobiles,  trucks,  motor  vehicles,  etc.,  used  in  con- 
nection with  the  operation  of  a business  should  not  be  classed 
as  merchandise  and,  therefore,  should  not  be  returned  by  the 
merchant  on  his  merchant's  assessment  return. 


Respectfully  submitted. 


TIRE  W.  BURTON 

Assistant  Attorney-General 


APPROVED: 


Attomey-General 


CRIMINAL  PROCEDURE:  Preliminary  for  grand  jury  indictment 

must  be  had  under  Section  3774,  R.  S. 
Missouri  1939. 


January  19,  1942 


Mr.  John  H.  Keith 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 

Dear  Sir: 

We  are  In  receipt  of  your  request  for  an  opinion 
from  this  department  under  date  of  January  9,  1942,  which 
is  as  follows: 

"Recently  a man  was  charged  by  infor- 
mation with  stealing  a cow  in  Dent 
County,  but  before  the  trial,  it  ap- 
pears to  have  been  ascertained  that 
the  offense,  if  committed,  was  com- 
mitted in  Iron  County,  and  the  court 
made  an  order  transferring  the  case 
here,  and  he  was  reeogni2ed  to  appear 
at  the  next  term  of  circuit  court  In 
this  county. 

"Section  3774,  R.  S.  1939,  provides: 

"•'.Vhen  it  appears  at  any  time  before 
verdict  or  Judgment  that  the  defend- 
ant Is  prosecuted  in  a county  not 
having  jurisdiction  of  the  offense, 
the  court  may  order  that  all  the 
papers  and  proce  dings  be  certified 
and  transmitted  to  the  proper  court 
of  the  proper  county,  and  recognize 
the  defendant  to  appear  before  such 
court  on  the  first  day  of  the  next 
term  thereof 


at  such  court,  that  the  prosecution 
may  be  proceeded  with  as  provided 
by  law. ’ 


of  the  grand 

ISaTTaWV 


to  await  the  action 
jury,  the  witnesses 
> recognized  to  appear 


"it  Is  my  opinion  that  as  prosecuting 
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attorney  I can  proceod  as  in  other 
criminal  cases  without  action  of  a 
grand  jury,  and  it  appears  to  me  that 
there  Y/ould  be  no  need  of  filing  a 
complaint  as  required  in  original 
cases,  but  could  proceed  by  filing 
of  an  information,  without  going 
through  the  process  of  according  the 
defendant  a preliminary  examination 
before  a justice  of  the  peace,  yet 
I am  not  certain  about  that. 

"Please  let  me  have  your  opinion 
about  the  matter." 

Section  12  of  Article  II  of  the  Constitution  of 
Missouri  provides  as  follows: 

"No  person  3hall  be  prosecuted 
criminally  for  felony  or  misde- 
meanor otherwise  than  by  indict- % 
ment  or  information,  which  shall 
be  concurrent  remedies,  but  this 
3hall  not  be  construed  to  apply 
to  cases  arising  in  the  land  or 
naval  forces  or  in  the  militia 
when  in  actual  service  in  time  of 
war  or  public  danger." 

It  is  very  noticeabl:  under  the  above  section  that  an  in- 
dictment and  an  information  3hall  be  concurrent  remedies. 

Section  28  of  Article  II  of  the  Constitution  of 
Missouri  provides  as  follows: 

"The  right  of  trial  by  Jury,  as 
heretofore  enjoyed,  shall  remain 
inviolate;  but  a Jury  for  the 
trial  of  criminal  or  civil  cases, 
in  courts  not  of  record,  may  con- 
sist of  less  than  twelve  men,  as 
may  be  prescribed  by  law;  and  that 
a two-thirds  majority  of  such  num- 
ber prescribed  by  law  concurring 
may  render  a verdict  in  all  civil 
cases.  And  that  in  the  trial  by 
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jury  of  all  civil  cases  in  courts  of 
record,  tliree-f ourtlxs  of  the  members 
of  the  jury  concurring  may  render  a 
verdict.  Hereafter,  a grand  jury 
shall  consist  of  twelve  men,  any 
nine  of  whom  concurring  may  find  an 
indictment  or  a true  bill:  Provided, 
hov/evor,  that  no  grand  jury  shall  be 
convened  except  upon  an  order  of  a 
judge  of  a court  having  the  power  to 
try  and  determine  felonies;  but  when 
so  assembled  such  grand  jury  shall 
have  power  to  investigate  and  return 
indictments  for  all  character  and 
grades  of  crime.” 


As  to  the  presentment  of  an  indictment  by  a grand 
Jury  the  rule  is  stated  in  the  case  of  The  State  v.  Blunt, 
110  Mo.  332,  1.  c.  337  as  follows: 


” iJnder  the  construction  given  by  this 
court  in  Kx  parte  Slater,  72  Mo.  102, 
to  sections  12  and  22  of  article  2 of 
the  constitution  of  1875,  an  indict- 
ment cannot  be  found  in  any  county 
but  that  in  which  the  offense  is  com- 
mitted. This  ruling  was  followed  by 
this  court,  in  the  subsequent  case 
of  Staoe  v.  Mcdraw,  87  Mo.  161,  hold- 
ing that  so  much  of  section  1691, 
Revised  Statutes,  1879,  as  authorized 
the  crime  of  burglary  to  be  prosecuted 
in  a county  other  than  that  in  which  it 
was  perpetrated,  was  constitutionally 
invalid.  And  in  State  v.  Hatch,  91 
Mo.  568,  a similar  ruling  was  made 
by  this  court  with  respect  to  the 
crime  of  embezzlement  being  prose- 
cuted by  indictment  in  a county  other 
than  that  of  its  perpetration.  The 
Kansas  City  court  of  appeals  has  fol- 
lowed the  same  line  of  ruling,  by  dis- 
charging on  ha  eas  corpus  a person 
indicted,  where  the  indictment  found 
by  the  grand  jury  of  Caldwell  County 
showed  on  its  face  that  the  offense, 
murder,  was  committed  in  the  county 
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of  Ray,  but  ithin  live  hundred  yards 
of  tlie  boundary  separating  the  two 
counties  mentioned.  Thi3  indictment  was 
found  upon  the  authority  of  section  1697, 
Revised  Statutes,  1879,  which  permitted 
an  indictment  to  bo  found  in  such  circum- 
stances in  either  county.  But  this  sec- 
tion v/us  pronounced  unconstitutional  on 
the  authority  of  Sx  parte  Slater,  supra. 

In  the  Hatter  of  Lc^onald,  19  Ho.  «.pp. 

370. " 

In  the  case  of  The  State  v.  JtcGraw,  87  Ho.  161,  1. 

163,  the  court  said: 

"It  has  been  repeatedly  held  by  this 
court  that  when,  goous  ore  stolen  in  one 
county  ana  are  taken  by  the  thief  into 
another  county,  that  he  may  be  indicted 
and  tried  in  suoh  county,  such  indict- 
ments are  upheld  on  the  distinct  ground  that 
each  asportation  of  stolen  property  from  one 
county  to  another  is  a new  or  fresh  theft. 

State  v.  Smith,  66  Ho.  61.  The  grounds, 
however,  on  vdiich  indictments  are  sustained, 
found  by  the  ..rand  jury  of  a county  into 
which  stolen  goods  are  taken  by  the  person 
who  steels  them  in  another  and  different 
county,  do  not  apply  to  the  crime  of  bur- 
glary, and  so  much  of  section  1691,  Re- 
vised Statutes,  as  authorizes  a person  com- 
mitting burglary  in  ono  county  to  be  in- 
dicted and  tried  for  that  offence  in  another 
county  is,  unuer  the  ruling  of  this  court  in 
the  case  of  j£x  Parte  slater,  72  Ho.  106,  in- 
valid. It  follows  from  this  that  the  con- 
viction of  defendant  for  burglary  was  er- 
ronoous . " 

AI30,  in  the  case  of  Sx  Parte  Slater,  72  Ho.  102,  1 

1U7-108,  the  court  said: 

"Reading  section  12,  article  2,  of  the  con- 
stitution, in  the  light  of  the  well  under- 
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stood  meaning  of  the  word  indictment 
at  common  law  as  modified  by  section  23, 
article  2,  of  the  bill  of  rights,  and  it 
would  read  thus:  TITo  person  shall,  for  a 
felony,  be  proceeded  against  criminally 
otherwise  than  by  an  indictment,  that  is, 
otherwise  than  by  an  accusation  at  the 
suit  of  the  Jtate,  by  the  oath  of  nine 
men  (at  least,  and  not  lore  than  twelve) , 
in  the  same  county  wherein  the  offense 
was  committed,  returned  to  inquire  of  all 
offenses,  in  general,  in  the  county  de- 
terminable by  the  court  in  which  they  are 
returned,  and  finding  a bill  brought  be- 
fore then  to  be  true.1 

**If  this  is  the  true  reading  of  section 
12,  supra,  (and  we  cannot  perceive  how  it 
is  susceptible  of  any  other,)  it  guarantees 
to  every  person  the  right  to  be  exempt  from 
criminal  prosecution  for  a felony  except 
upon  an  accusation  or  indictment  preferred 
by  a grand  jury  of  the  county  where  the  of- 
fense was  committed,  and  as  the  indictment 
under  which  the  petitioner  is  held  shows 
upon  its  face  that  it  was  preferred  by  a 
grana  jury  of  Scotland  county,  and  charges 
the  offense  not  to  nave  been  committed  in 
said  county,  but  in  Slark  county,  it  neces- 
sarily follows  that  defendant  cannot  be 
held  in  custody  under  it  unless  section 
1304  of  the  devised  Statutes  is  effectual 
for  that  purpose  and  authorizes  such  a pro- 
ceeding, as  the  attorney  general  contends 
it  does.  That  section  is  as  follows: 
'V/henever  a felony  has  been  committed  in  any 
county,  and  the  grand  jury  of  the  county  has 
considered  the  matter,  and  failed  to  find  an 
indictment  against  the  offender,  and  the 
same  is  certified  to  the  judge  of  the  same 
.circuit  froxs  the  foreman  of  the  grand  jury 
or  the  clerk  af  the  circuit  court  of  such 
county,  and  the  judge  of  such  circuit  is 
satisfied  that  an  impartial  grand  jury  can- 
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not  be  had  in  the  county  where  the  of- 
fense wa3  committed,  he  shall  order  the 
examination  of  the  offense  to  be  had  in 
some  county  adjacent  to  the  said  county, 
v.here  he  believes  no  such  cause  exists, 
but  no  investigation  oan  be  ordered  by 
him,  except  in  one  county;  and,  where  an 
indictment  is  found  in  3uoh  county,  a trial 
before  a petit  Jury  shall  be  had  in  the 
county  where  found,  unless  removed  on  ap- 
plication of  the  defendant.*  be  are  of 
opinion  that  this  statutory  provision  is 
utterly  null  and  void,  for  the  reason  that 
it  undertakes  to  deprive  a person  of  the 
constitutional  right  conferred  upon  him  by 
section  12,  supra,  of  the  constitution, 
which  section,  as  we  have  shown,  ^ives  to 
every  person  charged  with  a felony,  before 
he  can  be  tried,  the  right  to  have  the 
charge  preferred  in  an  indictment  found  by 
a grand  jury  of  the  county  where  the  offense 
was  committed.  While  the  constitution  gives 
this  right  to  every  person,  the  statute  in 
question  takes  it  away  and  denies  it  to  some 
persons.  While  the  constitution  declares 
that  a person  charged  with  a felony  can  only 
be  tried  after  an  accusation  has  been  made 
upon  the  oaths  of  the  grand  jury  of  the 
county  where  the  crime  v/us  committed,  the 
statute  in  question  declares,  on  the  con- 
trary, that  a person  ohurged  with  a felony 
may  be  tried  on  on  accusation  preferred  upon 
the  oaths  of  the  grand  jury  of  another  and 
different  county  than  the  one  where  the 
crime  charged  was  committed*  The  statute 
being  thus  in  direct  conflict  with  the  con- 
stitution, which  can  in  no  way  be  reconciled, 
must,  therefore,  fall  and  be  considered  as 
no  law.” 

In  all  of  the  above  cases  the  holding  was  to  the  effect 
that  a grand  jury  indictment  oan  only  be  presented  by  a grand 
Jury  of  the  county  in  which  the  crime  has  been  committed. 
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We  are  aware  of  Section  3769,  a.  S.  Lo.  1939,  upon  which 
the  cases  ol‘  State  v.  Bookman,  124  S.  W.  (2c)  1205,  and 
State  v.  Arndt,  143  3.  W.  (2d)  286,  are  bused.  Under  the 
above  statute  and  oases,  a prosecution  for  larceny  can  be 
had  either  in  the  county  where  the  property  is  stolen  or 
in  another  county  where  the  property  i3  sold  or  brought  into 
for  the  reason  that  the  courts  construe  the  possession  of  the 
stolen  property  in  a different  county  other  than  where  stolen 
as  a fresh  theft  of  the  property. 

Under  the  fact3  in  your  request,  if  the  property 
stolen  in  Iron  County  was  3old  by  the  defendant  or  was  in 
possession  of  the  defendant  in  Bent  County,  either  county 
would  have  had  jurisdiction  of  the  crime. 

Since  under  Section  12,  Article  II,  of  the  Constitu- 
tion, supra,  the  indictment  or  information  is  a concurrent 
remedy,  it  Goes  without  sayinG  that  the  information  must  be 
filed  in  the  county  where  the  crime  is  committed,  except  in 
the  case  of  larceny  as  above  30t  out  and  other  exceptions. 

Section  3893,  .1.  S.  Lo.  1939,  partially  provides  as 

f ollov/s : 


••No  pro3ecutinG  or  cix*cuit  attorney  in 
this  state  shall  file  any  information 
oharGinG  any  person  or  persons  with  any 
felony,  until  suoh  person  or  persons  3hall 
first  have  been  accorded  the  riGht  of  a 
preliminary  examination  before  some  jus- 
tice of  the  peace  in  the  county  where  the 
offense  is  alleGed  to  have  been  committed 
in  accordance  with  article  5 of  this 
chapter.  ***** 

Under  tne  above  partiul  section,  it  .'.s  unlawful  for  the 
prosecutor  or  oircuit  attorney  to  file  an  information  upon  a 
felony  until  the  defendant  is  jiven  a preliminary  examination 
before  some  justice  of  the  peace  in  the  county.  Under  the 
facts  in  your  request,  you  state  EnLt  an  Information  had  been 
filed  in  Bent  County,  and  it  Goes  without  sayinG  that  a pre- 
liminary wu3  held  In  Sent  County,  but  unaer  Section  3893,  an 
information  cannot  be  filed  in  Iron  County  until  a preliminary 
is  held  in  Iron  County.  Of  course,  a grand  jury  in  Iron  County 
could  indict  the  defendant. 
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Since  no  information  oon  bo  filed  without  a preliminary 
examination  in  Iron  County,  and  since  informations  and  in- 
dictments are  concurrent  remedies,  the  only  one  who  oun  file 
an  information  is  the  qualified  prosecutor  of  the  county  where 
the  crime  was  committed.  That  he  must  be  qualified  was  held 
in  state  v.  Jones,  268  3.  .7.  83,  1.  o.  85,  where  the  court 
said: 


"However,  the  Constitution  and  the  stat- 
ute empower  the  prosecuting  attorney  to 
initiate  criminal  prosecutions  by  informa- 
tion, in  lieu  of  indictments,  which  must  be 
verified  by  his  oath  or  by  the  oath  of  some 
person  competent  to  testify  as  a witness  in 
the  case,  or  be  supported  by  the  affidavit 
of  such  person  vriiich  shall  be  filed  with 
the  information;  the  verification  by  the 
prosecuting  attorney  may  bo  upon  informa- 
tion cold  belief.  Section  3849.  The  oath 
of  the  prosecuting  attorney  is  required  as 
an  assurance  of  his  good  faith.  In  this 
respect  he  performs  the  functions  of  the 
grand  Jury.  The  Constitution  and  the  stat- 
ute contemplate  that  an  information  may  be 
filed  only  by  a qualified  or  disinterested 
prosecuting  attorney." 

Since  in  your  request  you  state  that  the  information 
was  first  filed  in  Dent  County,  this  information  was  not  filed 
by  a qualified  prosecutin^  attorney  of  Iron  County  and  is 
therefore  null  ana  void. 

In  your  request  you  refer  to  section  3774,  R.  S.  ho. 
1939,  which  provides  that  when  it  appears  at  any  time  before 
verdict  or  judjpaent  that  the  defendant  is  being  prosecuted  in 
the  wrong  county,  the  court  may  order  that  all  the  papers  and 
proceeaings  be  certified  and  transmitted  to  the  proper  court 
of  the  proper  county.  It  also  provides  that  the  defendant 
give  bond  to  appear  before  the  proper  court  "to  await  the  ac- 
tion of  the  grand  jury."  It  also  proviues  that  the  witnesses 
3hall  give  bond  to  appear  at  suoh  court,  that  the  prosecution 
may  be  proceeded  with  as  provided  by  law.  In  other  words, 
the  prosecution,  to  be  continued,  must  "’be  either  by  wuy  of  a 
grand  jury  indictment  or  a preliminary  a- d the  filing  of  an 
information  by  the  prosecuting  attorney. 
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When  roading  Section  3774,  supra,  one  must  also  read 
Sections  377  5,  3770,  and.  3777,  R.  S.  I'o.  1939,  which  merely 
provide  the  procedure  for  the  transfer  of  all  papers  filed 
in  the  wrong  county,  the  removal  of  the  prisoner,  and  that 
he  has  not  boon  plaoed  in  jeopardy.  The  sections  also  pro- 
vide that  the  lav/s  relating  to  changes  of  venue  shall  apply 
v.-hen  applicable,  that  is,  the  certifying  and  transfer  of 
all  papers,  bonds  of  prisoners,  witnesses,  etc. 


C0KCLU3I0H 


In  view  of  the  aoove  authorities,  it  is  the  opinion 
of  this  department  that  \diere  the  defendant  was  charged  with 
larceny  by  an  information  in  Dent  County,  und  the  venue  should 
have  been  in  Iron  County,  the  prosecution  can  only  be  brought 
In  Ix*on  County  upon  transfer  by  the  Circuit  Court  of  Dent  • 
County  under  the  provisions  of  Section  3774,  R.  3.  I'o.  1939. 
The  defendant  must  be  granted  a preliminary  in  Iron  County 
or  be  reindicted  by  a grand  jury  of  Iron  County. 

It  is  further  the  opinion  of  this  department  that  a 
new  information  cannot  be  filed  until  the  defendant  is  granted 
a preliminary  hearing  in  Iron  County  for  the  reason  that  the 
information  would  allege  a separate  and  distinct  crime  In  Iron 
County  and  the  information  filed  in  Dent  County  would  allege 
the  larceny  in  Dent  County. 


Respectfully  submitted 


7/.  J.  BURKE 

Assistant  Attorney  General 


APPROVE j: 
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(Acting)  Attorney  General 
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WEAPONS:  concealed:  Unlawful  for  guards  of  U.  S.  property 
EXPOSED:  - to  carry  concealed  firearms  In  Missouri; 

may  carry  firearms  in  plain  view  peaceably 
and  soberly,  without  license.  License 
required  for  purchase. 
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r 


Eon.  Cerleton  . Kelley 
Sr.  Attorney 
War  Department 
u.  njlneers  Office 
Clock  Tower  building 
hock  Island,  Illinois 


Dear  : ir : 


This  is  in  reply  to  your  request  for  an  official 
opinion  by  your  recent  letter  which  is  in  the  following 
terms : 


"in  accordance  with  directive  from 
higher  authority,  this  office  has 
taken  increased  precautions  for  the 
protection  of  government  property, 
particularly  the  locks  and  dams  in 
the  .*iissi8sippi  River,  It  is  deemed 
necessary  that  the  civilian  guards  and 
supervisors  placed  on  these  government- 
owned  structures  be  armed. 

"A  brief  inspection  of  the  1939  Revised 
Statutes  of  the  State  of  Missouri  reveals 
that  Section  4423,  Chapter  31,  crimes  and 
Punishments,  provides  that: 

•dec.  4423.  Carrying  concealed 
weapons.  - If  any  person  shall 
carry  concealed  upon  or  about  his 
person  a dangerous  or  deadly  weap- 
on of  any  kind  or  description,  or 
shall  go  into  any  church  or  place 
where  people  have  assembled  for  re- 
ligious worship,  or  into  any 
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school  room  or  place  where  people 
are  assembled  for  educational, 
political,  literary  or  social 
purposes,  or  to  any  election  pre- 
cinct on  any  electlo,  day,  or  into 
any  court  room  during  the  sitting 
of  court,  or  into  any  other  public 
assemblage  of  persons  met  for  any 
lawful  purpose  other  than  for  militia 
drill,  or  meetings  called  under  militia 
law  of  this  state,  having  upon  or  about 
his  person,  concealed  or  exposed,  any 
kind  of  firearms,  bowie  knife,  spring- 
back  knife,  razor,  metal  knucks,  billy, 
sword  cane,  dirk,  dagger,  slungshot  or 
other  similar  deadly  weapons,  or  shall, 
in  the  presence  of  one  or  more  persons, 
exhibit  any  such  weapons  in  a rude, 
angry  or  threatening  manner,  or  shall 
have  any  such  weapon  in  his  possession 
when  intoxicated,  or, directly  or  in- 
directly, sell  or  deliver,  loan  or  bar- 
ter to  any  minor  any  such  weapon,  with- 
out the  consent  of  the  parent  or  guardian 
of  such  minor,  he  shall,  upon  conviction, 
be  punished  by  imprisonment  in  the  peni- 
tentiary not  exceeding  two  years,  or  by 
a fine  of  not  less  than  one  hundred  nor 
more  than  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  less 
than  fifty  days  nor  more  than  one  year, 
or  by  both  such  fine  and  imprisonment: 
Provided,  that  nothing  contained  in 
this  section  shall  apply  to  legally 
qualified  sheriffs,  police  officers 
and  other  persons  whose  bona  fide  duty 
is  to  execute  process,  civil  or  criminal, 
make  arrests,  or  aid  in  conserving  the 
public  peace,  nor  to  persons  traveling 
in  a continuous  journey  peaceably  through 
this  state. * 
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"It  is  noted  that  there  la  apparently 
no  provision  made  by  statute  for  the 
issuance  of  a license  or  permit  for 
the  carrying  of  a concealed  weapon. 

If  the  civilian  guards  employed  by 
this  office  do  not  fall  within  the 
exceptions  provided  by  the  above  statute, 
can  a permit  or  license  to  carry  a con- 
cealed weapon  be  issued  by  responsible 
state  or  county  officials?  If  so,  what 
procedure  should  be  followed?" 


Section  4423  R.  S.  Missouri,  1939,  quoted  in  your 
letter  prohibits  the  carrying  of  a concealed  firearm  by 
any  person  other  than  sheriffs  and  police  officers,  and 
other  persons  whose  bona  fide  duty  is  to  execute  process, 
make  arrests,  or  aid  in  conserving  the  public  peace.  We 
understand  that  the  "civilian  guards"  referred  to  in  your 
letter  are  not  sheriffs  or  police  officers.  The  reference 
in  tne  statute  to  "bona  fide"  duty  in  our  opinion  means 
official  duty.  .»e  believe  a private  citizen  unuer  the  above 
mentioned  statute  has  no  right  to  carry  a concealed  weapon 
in  anticipation  of  a contingency  in  which  it  might  be  lawful 
for  him  to  preserve  the  peace  or  restrain  the  perpetrator 
of  a felony  C3i>  It  ted  *r.  h*  s presence.  In  our  opinion  it 
would  be  unlawiul  lor  une  civilian  guarus  to  carry  con- 
cealed firearms.  Violation  of  Section  4423  h.  S.  Missouri, 
1939,  is  now  a felony.  Said  Section  4423,  supra,  does  not 
conflict  with  the  constitution  of  the  United  States  or 
of  the  State  of  Missouri. 

In  State  v.  Keet,  269  Mo.  206,  1.  c.  209,  214,  190  S. 

W.  573,  the  Supreme  Sourt  of  Missouri  said: 


"Our  statute  against  carrying  concealed 
weapons  is  not  in  conflict  with  the  second 
article  of  the  amendments  to  the  Consti- 
tution of  tne  united  States,  as  that  amend- 
ment has  no  reference  to  State  legislation, 
but  is  a limitation  upon  the  powers  of  the 
national  Go  ernment  o: ly.  (State  v.  Shelby, 
90  Mo.  302;  Presser  v.  Illinois,  116  U.  S. 
252.) 
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"Neither  is  that  statute  ir.  conflict  with 
the  bill  of  Rights  in  our  State  Constitution 
(Art.  11.,  Sec.  17)  which  provides,  'That 
the  right  of  no  citizen  to  keep  and  bear 
arms  in  defense  of  his  home,  person  and 
property,  or  in  the  aid  of  the  civil  pov/er, 
when  thereto  legally  summoned,  shall  be 
called  in  question,  but  nothing  herein  con- 
tained is  Intended  to  justify  the  practice 
of  wearing  concealed  weapons.'  (Parenthesis 
and  explanation  therein  ours.)  * * * * 

"The  provision  exempting  those  who  carried 
a weapon* in  self-defense  from  the  penalty 
of  the  law  origij  ated  in  the  Revised  Statutes 
of  1879,  section  1275.  That  provision  was 
expressly  repealed  by  the  Act  of  April  28, 
1909  (Laws  1909,  p.  452),  and  lias  never  been 
reenacted. " 


When,  under  an  earlier  statute,  the  offense  of  carry- 
ing a concealed  firearm  was  a misdemeanor,  the  Kansas  City 
Court  of  /ppeals,  in  State  v.  hale,  70  i«o.  App.,  143,  l.c. 
145,  146,  said: 


"*  * * The  rule  in  such  cases  is  that 
there  must  have  been  a concealment,  and 
this  must  be  proved  by  the  state.  2 
Wharton's  Criminal  Law,  sec.  1557; 

Ridentur  v.  State,  65  Ind.  411;  Smith 
v.  State,  69  Ind.  140.  **  *****  * 
*******  * ********* 

"The  evidence  presents  a case  of  a total 
failure  to  make  out  an  essential  and 
controlling  element  in  the  offense  charged 
in  the  indictment;  that  is  to  say,  the  con- 
cealment of  the  pistol." 


Said  Section  4423,  supra,  further  prohibits  the  carrying 
or  exhibition  of  an  exposed  firearm  in  a rude,  angry  or 
threatening  manner,  or  by  an  intoxicated  person.  That  por- 
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tion  of  the  statute  Is  constitutional.  In  State  v.  hi te, 
253  S.  «.  724,  1.  c.727,  299  Mo.  599,  it  was  ruled: 


"#  a * The  only  reasonable  and  sensible 
construction  to  give  the  statute  is  that 
the  exhibitions  of  deadly  weapons  in  a 
rude,  angry,  or  threatening  manner,  when 
the  act  of  aggression  or  assault  is  being 
committed  by  such  citizen,  is  all  that  is 
prohibited. 

"The  portion  of  section  3275,  R.  S.  1919, 
thus  attacked  is  not  only  wise  and  salu- 
tary, and  in  the  interest  of  public  peace 
and  the  protection  of  human  life,  but  is 
also  in  narmony  with  section  17,  art.  2, 
of  the  constitution,  when  its  purpose  is 
understood.  The  attack  upon  the  statute 
and  information  is  without  merit." 


Section  4423,  supra,  also  prohibits  the  carrying  of 
an  exposed  firearm  in  churches,  schools,  election  precincts 
on  election  day,  court  rooms  in  session,  and  in  political 
and  other  assemblies  except  military  meetings. 

Another  statute.  Section  4369  R.  S.  Missouri,  1939, 
makes  it  unlawful  to  "display  any  deadly  weapon.  . .within 
one  hundred  yarcs  of  any  polling  place  a-  > 

Cities  are  by  statute  given  authority  to  regulate 
firearms  generally.  Cities  of  the  first  class  are  authorized 
by  Section  6293  (XL1X)  h.  S.  Missouri,  1939,  "To  regulate, 
prevent  and  prohibit  the  use  of  fireworks  and  firearms." 
Cities  of  the  second  class  may  "regulate.  . . discharge 
of  f irearms"Sec . 6609,  (L1X)  R.  S.  Mo.  1939.  Cities  of  the 
third  class  may  "prohibit  and  punish  for  the  carrying  of 
concealed  deadly  weapons,"  (Sec.  6958)  and  "regulate  dis- 
charge of  firearms,"  (Sec.  6950).  Ihe  same  powers  arc  given 
to  cities  of  the  fourth  class  by  Sections  7177  and  7169 
R.  S.  Missouri,  1939.  We  suggest  that  you  consult  the  ^ity 
Attorney  of  affected  cities  regarding  their  ordinances. 
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From  all  tne  foregoing  It  is  clear  that  the  carrying 
of  a firearm  In  plain  view  in  a peaceable  ana  sober  manner 
at  places  other  than  those  enumerated  in  section  4423,  supra, 
is  not  prohibited  by  the  law  of  the  State  of  Missouri,  and 
no  license  is  required  or  provided  for  by  the  law  of  tills 
btt te . 

A license  is  required  for  the  purchase  by  persons  other 
than  rnanui acturers , and  wholesale  and  retail  dealers,  of 
firearms  of  a size  which  may  be  concealed  upon  the  person. 
Section  4826  R.  S.  Missouri,  1939,  provides: 


"No  person,  other  than  a manufacturer  or 
wholesaler  thereof  to  or  from  a wholesale 
or  retail  dealer  therein,  for  the  purposes 
of  commerce,  shall  directly  or  indirectly 
buy,  sell,  borrow,  loan,  give  away,  trade, 
barter,  aeliver  or  receive,  in  this  state, 
any  pistol,  revolver  or  other  firearm  of 
a size  which  may  be  concealed  upon  the  per- 
son, unless  the  buyer,  borrower  or  person 
receiving  such  weapon  shall  first  obtain 
and  deliver  to,  ana  the  same  be  demanaed 
and  received  by,  the  seller,  loaner,  or 
person  delivering  such  weapon,  within 
thirty  days  after  the  Issuance  thereof, 
a permit  authorizing  such  person  to  ac- 
quire such  weapon,  duch  permit  shall  be 
issued  by  the  circuit  clerk  of  the  county 
in  which  the  applicant  for  a permit  re- 
sides in  this  state,  if  the  sheriff  be 
satisfied  that  the  person  applying  for 
the  same  is  of  good  moral  character  and 
of  lawful  age,  anu  that  the  granting  of 
the  same  will  not  endanger  the  public 
safety.  The  permit  shall  recite  the 
date  of  the  issuance  thereof  and  that 
the  same  Is  invalid  after  thirty  days 
after  the  said  date,  the  name  and  ad- 
dress of  the  person  to  whom  granted  and 
of  the  person  from  whom  such  weapon  Is 
to  be  acquired,  the  nature  of  the  trans- 
action, and  a full  description  of  such 
weapon,  and  shall  be  countersigned  by 
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the  person  to  whom  granted  in  the 
presence  of  the  circuit  clerk.  The 
circuit  clerk  shall  receive  therefor 
a fee  of  fifty  cents.  If  the  permit 
he  used,  the  person  receiving  the  same 
shall  return  It  to  the  circuit  clerk 
within  thirty  cays  after  its  expiration, 
with  a notation  thereon  showing  the  date 
and  manner  of  the  disposition  of  such 
weapon,  i'he  circuit  clerk  shall  keep 
a record  of  all  applications  for  such 
permits  and  his  action  thereon,  and 
shall  preserve  all  returned  permits. 

Ho  person  shall  in  any  manner  transfer, 
alter  or  change  any  such  permit  or 
make  a false  notation  thereon  or  obtain 
the  same  upon  any  false  representation 
to  the  circuit  clerk  granting  the  same,  or 
use  or  attempt  to  use  a permit  granted  to 
ano ther*" 


Section  4827  R.  S«  Missouri,  1939,  provides  as  follows: 


n-.o  person  within  this  state  shall  lease, 
buy  or  in  anywise  procure  the  possession 
from  any  person,  firm  or  corporation  with- 
in or  without  tiie  state,  of  any  pistol, 
revolver  or  other  firearm  of  a size  which 
may  be  concealed  upon  the  person,  that  is 
not  stamped  as  required  by  section  4825; 
and  no  person  shall  buy  or  otherwise  ac- 
quire the  possession  of  any  such  article 
unless  he  shall  have  first  procured  a 
written  permit  so  to  do  from  the  circuit 
clerk  of  the  county  In  wi.ich  such  person 
resides,  in  the  manner  as  provided  in 
section  4826." 


And,  Section  4825  requires  that  a retailer  selling  such 
a firearm  must  keep  a record  of  the  permit  of  the  purchaser. 
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COI.CLUSIOH 


In  our  opinion.  It  would  be  unlawful  for  civilian 
guards  of  United  states  property,  such  as  locks  ana  dams 
in  the  Mississippi  River,  to  carry  concealed  firearms  in 
the  S^ate  of  Missouri,  unless  such  guards  are  lawfully 
constituted  police  officers,  Said  guaras  may  lawfully 
carry  firearms  in  plain  view  in  a peaceable  and  sober 
manner,  in  places  other  than  churches,  schools,  election 
precincts  on  election  uay,  court  rooms  in  session,  and 
political  and  other  assemblies  except  military  meetings, 
and  no  license  therefor  is  required  or  provided  by  the 
law  of  this  State.  City  ordinances  should  be  consulted. 


Respectfully  submitted 


ERKEST  HUbBELL 

Assistant  Attorney  General 


APPROVED: 


VANE  C.  IfaURLO 

(Acting)  Attorney  General 


PH  :RW 


MUNICIPAL  CORPORATIONS  City  cannot  increase  limitation 
AND  TAXATION:  of  tax  levy  for  band purposes 

by  vote  of  majority-  of  two-thirds 
voting  on  the  proposition, 


May  16,  1942 


honorable  H.  x.  elso 
Prosecuting  attorney 
Vernon  County 
. evada,  Missouri 


Dear  3ir: 


V.e  are  in  receipt  of  your  letter  of  ay  12,  1942, 
in  which  you  request  ai  official  opinion,  as  follows: 


"In  ray  official  capacity  as  prose- 
cut  irg  attorney  1 wish  to  respect- 
fully request  an  opinion  on  the 
construction  of  oections  7431, 

7432,  7433  and  7434  h.  3.  Missouri, 
1939,  with  particular  emphasis  on 
Section  7432.  1 would  like  your 

construction  on  tills  section  with 
reference  to  the  following  set  of 
facts. 

"The  City  of  Nevada,  * issouri  at 
the  last  regular  city  election 
voted  on  the  proposition  of  levy- 
ing a tax  to  support  a municipal 
band,  ihis  proposition  was  initia- 
ted by  a petition  signed  by  ten  per- 
cent of  the  qualified  voters.  A 
count  of  the  votes  on  the  proposi- 
tion revealed  that  it  had  failed 
to  carry  by  a two- thirds  majority 
by  only  seventeen  votes.  The 
mayor  of  the  city  and  the  city 
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counselor,  both  lawyers,  had  In- 
formed the  proponents  of  the  plax 
that  such  a majority  was  necessary 
under  the  law. 

,flt  will  be  noted  that  the  section 
7452  previously  referred  to  provides 
that  'a  majority  of  the  voters  thereat 
(the  election)  shall  be  sulficient  to 
carry  the  provisions  of  the  law  into 
effect. ’ However  the  latter  part  of 
the  statutes  says,  ’Provided,  however, 
that  such  levy  made  under  either  of 
the  options  of  section  7451  to  7434, 
inclusive,  shall  not  incr'  ase  the  tax 
levy  of  any  such  political  subdivi- 
sion to  exceed  the  limitations  of 
article  10  of  the  Constitution  of 
Missouri,  except  upon  a vote  as  re- 
quired by  said  article  10  of  the 
Constitution  of  Missouri. 

"burning  to  the  Constitution  of  Mis- 
souri, Art.  10  the  only  section  which 
seems  to  obtain  is  section  11.  There 
it  is  provided,  ’Provided,  the  afore- 
said annual  rates  for  school  purposes 
may  be  increased. on  the  condi- 

tion that  a majority  of  the  voters 
who  are  taxpayers,  voting  at  an  elec- 
tion held  to  decide  the  question,  vote 
for  said  increase,  lor  the  purpose  of 
erecting  public  buildings  ix  counties, 
cities  or  school  districts,  the  rate 
of  taxation  herein  limited  may  be  in- 
creased when  the  rate  of  such  increase 
and  the  purpose  for  which  it  is  intended 
shall  have  been  submitted  to  a vote  of 
the  people,  and  two- thirds  of  the  quali- 
fied voters  of  such  counties,  cities 
or  school  districts,  voting  at  such  elec- 
tion, shall  vote  therefore ’ 
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"The  question  therefore  is  what 
was  meant  by  the  latter  portion 
of  Sect  on  7432. 

"One  further  question  is  this; 

If  an  election  is  held  as  in  the 
above  set  of  facts  and  the  proposi- 
tion voted  down,  how  long  must  be 
allowed  before  another  election, 
i.e.  a special  electior,  could  be 
called  to  submit  the  proposition 
to  the  voters?" 


oection  7431  R.  3.  Missouri,  1939,  reads  as  follows 


"Any  city,  village  or  town  having 
a population  of  less  than  25,000, 
howsoever  organized,  and  irrespec- 
tive of  its  form  of  government,  may, 
by  one  of  the  two  methods  herein- 
after authorized,  levy  a tax  for 
use  in  providing  free  band  concerts, 
or  equivalent  musical  service  by  the 
band  upon  occasions  of  public  im- 
portance." 


This  section  authorizes  a levy  of  a tax'  if  submitted 
and  approved  under  the  procedure  as  set  out  in  Section 
7432  R.  S.  Missouri,  1939. 

Section  7432,  supra,  reads  as  follows: 


"The  mayor  and  co  ncil  board  of 
aldermen  or  board  of  trustees  may 
levy  a tax  of  not  more  than  one- 
half  mill  on  each  one  dollar  as- 
sessed valuation  on  all  property 
in  such  city,  villa  e or  town,  or, 
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when  Initiated  by  a petition 
signed  by  at  least  ten  per  cent 
of  the  qualified  electors,  the 
proposition  shall  be  submitted 
to  the  electors  at  a special  or 
general  municipal  election,  and  a 
majority  of  the  voters  thereat  shall 
be  sufficient  to  carry  the  provi- 
sions of  this  law  into  effect,  and 
it  shall  become  the  duty  of  the  mayor 
and  council,  board  of  aldermen  or 
board  of  trustees  to  levy  each  year 
on  all  the  property  in  such  city, 
village  or  town,  a tax  of  not  to 
exceed  two  mills,  or  such  part  there- 
of as  shall  be  petitioned  for,  on 
each  one  dollar  assessed  valuation. 
The  question  on  the  ballot  shall 
be  in  the  following  form:  ’Shall 

levy  a tax  of  

mills  lor  the  creation  of  a band 
fund?’  and  shall  be  voted  'yes' 
or  'no'  as  la  provided  by  law  in 
such  cases:  Provided,  however, 
that  such  levy  made  under  either 
of  the  options  of  sections  7431 
to  7434,  inclusive,  shall  not  in- 
crease the  tax  levy  of  any  such 
political  subdivision  to  exceed 
the  limitations  of  article  10  of 
the  Constitution  of  Missouri,  ex- 
cept upon  a vote  as  required  by 
said  article  10  of  the  Constitution 
of  hissouri." 


Under  the  procedure  in  this  section  an  election  may  be 
held  under  two  different  sets  of  proceaurc.  The  first 
procedure  is  that  the  mayor  and  council,  board  of  aider- 
men  or  board  of  trustees  may  levy  a tax  of  not  more 
than  one-half  mill  on  each  one  dollar  assessed  valuation 
on  all  the  pr  perty  in  such  city,  or,  it  may  be  initiated 
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by  a petition  signed  by  at  least  ten  per  cent  of  the 
qualified  electors  calling  for  a vote  on  the  question 
of  levying  a tax  not  to  exceed  two  mills  upon  each 
one  dollar  assessed  valuation  for  the  creation  of  a 
baxd  f unc . 

That  a majority  of  the  votes  cast  is  all  that  is 
necessary  to  carry  the  proposition,  was  held  lr  the 
case  of  State  ex  rel  nose  et  al  v.  -ebb  oity,  64  o. 
(2d)  597,  where  the  court  said: 


nThe  plaintiffs,  property  owning, 
taxpaying  citizens  of  ftebb  City, 
which  con tali  s leas  than  25,000 
inhabitants,  seek  by  this  pro- 
ceeding to  enjoin  the  defendants, 
Webb  oity,  the  mayor  and  council- 
men  thereof,  from  levying,  extend- 
ing, or  collecting  any  taxes  under 
a certain:  ordinance,  of  said  city 
purporting  to  authorize  such  taxa- 
tion for  the  support  of  free  public 
band  concerts  to  be  given  in  said 
city.  The  defer darts  prevailed  in 
the  trial  below,  and  the  plaintiffs 
appealed  from  the  decree  dismissing 
plaintiffs'  bill. 

"The  assailed  ordinance,  ho.  2585, 
was  enacted  June' 25,  1930,  under 
purported  authority  of  Session  Acts 
of  1927,  oa  e 137,  to  be  found  in 
sections  7278-7281  of  the  Revised 
Statutes  of  1929  (ho.  St.  Ann.  secs. 
7278*7281,  pp.  6866,5867),  and  of 
a municipal  election  held  pursuant 
theieto.  The  Act  of  1927  purports 
to  authorize  any  city,  villa  e,  or 
town  having  a population  of  less 
than  25,000  inhabitants  'to  levy  a 
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tax  for  use  in  providing  a fund 
for  free  band  concerts,  or  equiva- 
lent musical  service,  upon  occasions 
of  public  importance, ' by  or.e  of  the 
two  methods  specified  in  the  act.  Un- 
der one  of  the  methods  such  tax  may 
be  levied  when  initiated  by  a petition 
signed  by  10  per  cent,  of  the  qualified 
electors;  the  pr  position  so  initiated 
1 8 required  to  be  submitted  at  a general 
or  special  municipal  election,  and  a 
majority  of  the  votes  thereat  is  suf- 
ficient to  carry  the  proposition,  and 
it  thereupon  becomes  the  duty  of  the 
mayor  and  council  to  levy  the  tax  so 
petitioned  for  and  voted."  (Under- 
scoring ours.) 


The  provision  in  section  7432,  supra,  doeB  not 
apply  or  come  wit:  in  the  exceptions  as  set  out  in  Sec- 
tion 12,  Article  X of  the  oonstitut  on  of  Missouri, 
which  partially  reads  as  follows* 


"So  county,  city,  town,  township, 
school  district  or  other  political 
corporation  or  subdivision  of  the 
State  shall  be  allowed  to  become 
indebted  in  any  manner  or  for  any 
purpose  to  an  amourt  exceeding  in 
any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the 
consent  of  two-*thirds  of  the  voters 
thereof  voting  on  such  proposition, 
at  ar  election  to  be  held  for  that 
purpose;  nor  in  cases  requiring 
such  assent  shall  any  indebtedness 
be  allowed  to  be  incurred  to  an 
amount  including  existing  iraebted- 
ness,  in  the  aggregate  exceeding  five 
per  centum  on  the  value  of  the  taxa- 
ble property  therein,  to  be  ascer- 
tained by  the  assessment  rext  before 
the  last  assessment  for  ^tate  and 
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county  purposes,  previous  to  the 
incurring  of  such  lndebtedi  ess, 
except  that  cities  having  a popu- 
lation of  seventy-five  thou sard 
inhabitants  or  more  may,  with 
the  assent  of  two-thir  s of  trie 
voters  thereof  voting  on  such 
proposition  at  an  election  to  be 
held  for  that  purpose,  incur  an 
indebtedness  not  exceed  ng  ter  per 
centum  on  the  value  of  the  taxable 
property  therein,  to  be  ascertained 
by  the  assessment  next  before  the 
last  assessment  for  State  and  county 
purposes  previous  to  the  incurring 
of  such  indebtedness;  such  proposi- 
tion may  bo  submitted  at  any  elec- 
tion, general  or  special:  * * * 


Section  7431,  supra,  only  applies  to  cities  having 
a population  of  less  than  25,000*  Section  12  of  article 
X of  the  Constitution  of  iiesouri,  which  is  an  exception 
to  the  general  law  of  limitations  of  tax  levies,  does 
not  contain  a proviso  for  a city  of  less  than  25,000 
to  increase  the  tax  levy  for  musical  services  of  a band 
on  public  occasions.  The  exceptions  set  out  in  Section 
12  of  Article  X of  the  Constitution  of  Missouri  provides 
for  bonded  indebtedness,  end  the  erection  of  public  works, 
such  as  waterworks,  electric  light  systems,  etc.,  but 
does  not  specifically  set  out  an  inertia:  e for  the  >:  rpose 
of  levying  a tax  for  use  in  providing  free  band  concerts. 

In  the  case  of  Brooks  v*  Schultz,  178  Lo.  222,  l*c* 
227,  which  is  an  analogous  case,  referring  to  a city 
library,  the  court,  in  discussing  tax  levy  limitations 

said: 
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"It  Is  contended  on  behalf  of  respon- 
dent that  section  11  of  article  10, 

Just  quoted,  Is  rot  a limitation  on 
the  power  of  the  General  usserably, 
but  orly  on  that  of  the  county,  school 
district  or  municipal  cor norat -on,  and 
as  to  them  only  a 11  mi  at ion  on  the 
power  of  taxat  on  by  that  section  con- 
ferred upon  them.  The  proposition  is 
that  section  11  of  article  10  confers 
directly  on  counties,  school  districts, 
cities  and  towns,  authority  to  levy 
taxes  to  the  limit  therein  specified; 
that  that  authority  they  may  exercise 
independent  of  the  will  of  the  General 
Assembly,  anc  that  in  audition  thereto, 
thoy  may  impose  such  taxes  as  the  General 
assembly  may  authorize. 

"That  is  a misconception  of  that  section. 
Th.re  is  no  langua  e therein  vdricii  is 
susceptible  of  the  meaning  that  govern- 
mental power  is  conferred  on  counties, 
school  districts  and  municipal  corpora- 
tions independent  of  the  legislature . 
rhe  first  sentence  in  the  section  only 
points  out  the  character  ox  property 
subject  to  taxation,  ana  lays  a re- 
striction in  the  matter  of  assessing 
its  value;  all  the  rest  of  the  section 
is  negative  In  form  ana  is  in  effect 
a declaration  that  beyond  a car  tali, 
limit,  taxation  shall  not  go;  the  pro- 
visos, though  in  form  permissive , are 
but  except. ons  to  the  restrictions  which, 
they  xollow. 

"lection  1 of  article  10  declares:  'The 
taxing  power  may  be  exercised  by  the 
Gereral  Assembly  for  tate  purposes,  and 
by  counties  and  other  municipal  corpora- 
tions, unaer  authority  granted  to  them 
by  the  General  Assembly,  for  county  and 
other  corporate  purposes* ' 
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"lection  10  of  article  10  las  'The 
General  Assembly  shall  not  Impose 
taxes  upon  counties,  cities,  towns 
or  other  municipal  corporations,  or 
upon  the  inhabitants  or  property 
thereof,  for  county,  city,  town  or 
other  municipal  purposes  but  may, 
by  general  laws,  vest  in  the  corpo- 
rate authorities  thereof  the  power 
to  assess  and  collect  taxes  for  such 
purposes. ' 

"Then  follows  in  immediate  connections, 
section  11  which  we  have  above  aiscussed. 
The  three  sections  r ad  together  mean 
that  the  General  Assembly  may  authorize 
such  corporations  to  levy  taxes  within 
the  limits  specified,  but  not  beyond 
the  limit  unless  otherwise  in  the  Consti- 
tution specified. 

"In  the  case  before  us,  the  city  had  al- 
ready levied  a tax  of  fifty  cents  on  the 
hundred  dollars  valuation  of  taxable 
property  in  its  Jurisdiction;  that  was 
the  limit  of  its  taxing  power,  and  there- 
fore this  special  tax  of  two  mills  on 
the  dollar  for  library  purposes  is  il- 
legal, unless  it  car.  be  brought,  as 
respondent  seeks  to  bring  it,  within 
the  exception  which  authorizes,  uncer 
given  circums  tar.ces,  an  ircr  ase  in 
the  rate  of  taxation  for  school  pur- 
poses. ! 


*\lso,  ir  the  case  of  dtrother  v.  Aansas  uity,  283 
Mo 4 283,  1.  c.  294,  the  court  said! 


~ * Ac  corning  to  the  c jrcecied 

facts,  the  city  has  levied  other 
taxes  to  the  coi  s ti tutioiial  limit 
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for  the  year  1919,  and  the  tax  in 
controversy,  if  laid  by  the  city 
in  its  own  capacity,  carries  the 
total  levy  of  two  mills  on  the 
dollar  beyond  that  limit ; that  is, 
the  special  levy  i3  excessive  ii  the 
entire  amount  of  it.  Cities  cannot 
exceed,  for  any  purpose,  the  limit 
of  taxation  fixed  by  section  10  of 
Article  XI  of  the  ^ons.ti  tution,  be- 
cause the  3ectipr  says  the  rates 
allowed  'shall  apply  to  taxes  of 
every  kind  and  description,  whether 
general  or  special,'  except  those 
levied  to  pay  past  indebtedness. 

In  enforcing  that  declaration  of 
the  Constitution,  this  court  de- 
cided that  a city  tax  laid  in  ex- 
cess of  the  limitation  to  maintain 
a library  was  void,  although  the 
legislature  had  authorized  it. 

(Brooks  v.  ochultz,  178  *io.222.) 

The  position  taken  in  that  case  in 
favor  of  the  special  tax  was  that 
it  was  not  levied  under  the  authori- 
ty of  section  11,  article  X,  *hich 
purports  to  limit  the  rate  of  taxa- 
tion allowed  to  municipalities  'for 
city  and  town  purposes,'  but  instead, 
under  a power  specially  granted  by 
the  general  Assembly,  was  levied 
pursuant  to  Section  10  of  said  article, 
which  prohibited  the  Assembly  to  impose 
taxes  on  cities  for  municipal  purposes, 
but  in  wor  s Immediately  following, 
declared  the  Assembly  'may,  by  general  - 
law,  vest  in  the  corporate  authorities 
thereof  the  power  to  assess  and  col- 
lect taxes  for  such  purposes.’  The 
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court  said  Section  11,  if  inter- 
preted literally,  only  limited 
pov.’er  of  cities  to  tax  for  city 
purposes;  that  is,  to  raise  the 
general  revenues,  thereby  giving 
room  for  the  notion  that  when  em- 
powered by  the  legislature,  a 
municipality  might  make  a special 
levy  for  an  expense  not  incidental 
to  carrying  on  its  government.  The 
court  then  rejected  said  notion, 
saying  the  provision  of  the  Consti- 
tution making  the  rates  prescribed 
apply  to  taxes  of  every  description, 
was  intended  to  preclude  such  an 
interpretation;  said  further,  that 
the  General  Assembly  could  not,  by 
force  of  Section  10,  Article  X,  of 
the  Constitution,  authorize  munici- 
pal corporations  to  levy  t xes  for 
local  purposes  above  the  rates  pre- 
scribed in  Geetlon  11,  That  de- 
cision is  conclusive  in  favor  of 
the  proposition  that  the  levy  by 
Aansaa  City  in  excess  of  ten  mills 
on  the  dollar  ■,  was  void  if  the  ex- 
cess was  for  local  purposes," 


Section  11,  Article  X of  the  Constitution  of 
partially  reaus  as  follows: 


"Taxes  for  county,  city,  towj  and 
achool  purposes  may  be  levied  on 
all  subjects  and  objects  of  taxa- 
tion; but  the  valuation  of  property 
therefor  shall  not  exceed  the  valua- 
tion of  the  same  property  in  such 
town,  city  or-  school  district  for 
bt&te  and  county  purposes,  * & 

1‘ot  city  and  town  purposes  the  annual 
rate  on  property  «•  * * it  in  cities. 


-dssouri. 
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and  towns  having  less  than  ter. 
thousand  and  more  than  one  thou- 
sand Inhabitants,  said  rate  shall 
not  exceed  fifty  cents  on  the 
hundred  dollars  valuation;  * * 


Under  this  section  of  the  Constitution,  in  the  city 
of  Nevada  (the  population  of  which,  according  to  the  1940 
decennial  census  was  8,181)  the  levy  is  limited  to  not 
more  than  fifty  cents  on  the  one  hundred  dollar  valuation. 

Under  the  holding  in  the  case  of  brooks  v.  Schultz, 
supra,  and  strotner  v.  harsas  City,  supra,  the  levy  is 
limited  to  fifty  cents  on  the  one  hundred  dollar  valua- 
tion, and  an  increase  cannot  be  had  by  a vote  of  two 
thirds  of  the  voters  voting  on  such  a proposition,  for 
the  reaaon  that  such  an  exception  is  not  included  in 
Section  12,  Article  X of  the  Constitution  of  Liaaouri. 

Under  the  above  authorities,  the  proviso  as  set 
out  in  Section  7432,  supra,  is  a nullity  and  void.  Sec- 
tion 11,  of  Article  X of  the  Constitution  of  t issouri 
limits  the  tax  levy  and  the  levy  cannot  be  increased  by 
a vote  of  any  kind.  The  fact  that  the  proviso  is  a 
nullity  does  not  invalidate  the  limitations  of  the  section. 
The  test  in  determining  whether  a statute  may  oe  sustained 
in  part  though  void  in  other  pa.-ts  is  wnether  after  sepa- 
rating the  Invalid  parts  a law  which  in  all  respects  is 
complete  and  susceptible  of  constitutional  enforcement,  and 
which  the  Legislature  would  have  enacted  if  it  had  known 
that  the  deleted  portions  were  invalid,  is  left.  (Poole 
<T  ureber  market  Co.  v.  breshears,  125  S.  ..  2d  23,  343 
Ho.  1133.) 

In  view  of  the  holding  in  the  above  case,  the 
proviso  which  we  claim  is  a nullity  does  not  affect 
the  limitations  of  the  section.  Lection  7432,  supra, 
which  provides  that  all  that  is  necessary  to  carry  the 
proposition  is  a majority  and  not  a two  thirds  ma- 
jority, and  all  that  is  necessary  now  is  for  the 
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mayor  and  council  to  make  the  additional  tax  levy,  pro- 
viding the  levy  does  not  exceed  the  limitations  as  set 
out  in  sections  11  and  12,  article  X of  the  constitution 
of  Missouri.  Vie  find  no  law  limiting  the  number  of 
times  such  a pr  ^position  may  be  submitted  for  the  levy- 
ing of  a tax  for  the  use  of  providing  free  band  concerts 
although  for  other  purposes,  where  an  additional  tax 
levy  is  authorized,  such  as  for  city  librarires,  a 
limitatiox.  is  placed  upon  the  number  of  times  within  a 
certain  period  of  time  such  a proposition  can  be  sub- 
mitted. 


CO  NlLUSlOl' 


In  view  of  the  above  authorities,  it  i3  the 
opinion  of  this  department,  that  the  proviso  es  set  out 
in  Section  7452  h.  5,  Missouri,  1939,  is  a nullity  and 
the  only  way  that  a tax  levy  can  be  legally  levied  for 
the  use  of  bands  for  free  concerts  is  that  the  levy 
after  the  adoption  by  election  of  a majority  of  the 
voters  and  not  two  thirds  of  the  voters  can  be  valid 
is  in  a case  where  the  additional  levy  does  not  increase 
the  limitation  of  tax  levies  as  set  out  In  factions 
11  and  12,  Article  X of  the  constitution  of  Missouri. 

♦ it  is  further  the  opinion  of  this  department  that 
the  increase  of  fifty  cents  or.  the  one  hundred  dollar 
valuation-,  as  set  out  in  section  11  of  Article  X of 
the  constitution  of  iVlosouri  cannot  be  increased  by  a 
majority  of  two  thirds  of  the  voters  voting  on  such  a 
proposition,  for  the  reason  that  it  is  not  one  of  the 
exceptions  as  set  out  in  section  12  of  'irticle  X of 
the  Corstitutiox  of  Missouri. 

It  is  further  the  opinion  of  this  department  that 
the  levy  adopted  at  the  last  regular  city  election  by 
a majority  of  the  vo-len^  and  not  a two  thirds  majority 
can  be  levied  by  the  mayor  arid  council  provided  it  does 
not  raise  the  tax  levy  above  fifty  cents  on  each  one 
hundred  dollar  valuation. 
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It  la  further  the  opin  or  of  this  department 
that  the  proposition  roey  be  submitted  or  resubmitted 
at  any  time. 


Respectfully  submitted 


. J . BUftiui. 

-sslatant  Attorney  ^ei  eral 


A PR  Vi-D : 


ROY  oKITTHICK 

Attorney  General  of  lsaourl 


; 


CRIMINAL  LAW:  Civil  usury  over  eight  per  cent  per  annum; 

Criminal  usury  over  two  per  cent  per  month 


June  5f  1942 


U'  \ 

Hon.  H.  A.  Kelso 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 


Dear  Sir * 

We  are  in  receJpt  of  your  letter  4a ted  way  28, 
1942,  in  which  you  request  an  opinion  as  follows: 

j 

"In  my  official  capacity  as  prose- 
cuting attorney  1 wish  to  request 
an  opinion  on  the  following  state 
of  facts: 

"A  local  motor  company  sold  a motor 
car  to  a purchaser  for  * 200.00  re- 
ceiving a trade-in  of  an  old  car 
as  &75.00  leaving  v125.00  unpaid  on 
the  balance.  The  car  was  to  be  paid 
for  in  installments  of  *10.90  each. 

After  the  purchaser  had  paid  eight 
payments  he  discovered  that  the  motor 
car  company  was  still  claiming  that 
there  was  an  unpaid  balance  of  v109.00. 
The  purchaser  refused  to  make  further 
payments  and  removed  the  car  to  Kansas. 
The  motor  car  company  demands  a warrant 
for  the  purchaser  for  removing  mortgaged 
property.  The  purchaser  demands  a war- 
rant for  the  operator  of  the  motor  car 
company  claiming  usury.  The  operator 
counters  with  the  statement  that  the 
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i-71.20  over  and  above  the  purchase 
price  is  *4.00  sale3  tax,  .1.00  for 
drawing  papers  and  *66.20  Insurance 
and  carrying  charges. 


”Can  the  motor  car  company  evade  the 
usury  statute  by  calling  the  amount 
of  money  above  8>  in  excess  of  pur- 
cliase  price  a ’carrying  charge*? 


'ihe  criminal  statute  pertaining  to  usury,  is  oec- 
tion  4813  Ii.  3.  Missouri,  1939,  which  reads  as  follows: 


”£.very  person  or  persons,  company, 
corporation  or  firm,  and  every  agent 
of  any  person,  persons,  company,  cor- 
poration or  firm,  who  shall  take  or 
receive,  or  agree  to  take  or  receive, 
directly  or  indirectly,  by  means  of 
commissions  or  brokerage  charges,  or 
otherwise,  for  the  forbearance  or  use 
of  money  or  other  commodities,  any 
Interest  at  a rate  greater  than  two 
per  cent  per  month,  shall  be  deemed 
guilty  of  a misdemeanor,  and,  on  con- 
viction thereof,  shall  be  punishea  by 
a fine  of  not  less  than  ore  hundred 
dollars  nor  more  than  five  hundred 
dollars,  ana  by  imprisonment  in  the 
county  jail  for  a period  of  not  less 
than  thirty  days  nor  more  than  ninety 
days.  ho  thing  herein  contained  shall 
be  construed  as  authorising  a higher 
rate  of  interest  than  is  now  provided 
by  law." 


Under  the  above  section,  in  order  to  obtali  a con- 
viction for  the  crime  of  usury,  the  defendant  must  charge 
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an  interest  rate  greater  than  two  per  cent  per  month* 

This  section  applies  to  criminal  prosecutions. 

inhere  no  rate  of  interest  has  been  agreed  upon,  the 
rate  that  can  be  collected  by  a collector,  is  six  per  cent 
per  annum,  as  set  out  under  Section  3226,  h.  S.  -ilssouri, 
1939,  which  reads  as  follows J 


"Creditors  shall  ce  allowed  to  receive 
interest  at  the  rate  of  six  per  cent 
per  annum,  when  no  other  rate  is  agreed 
upon,  for  all  moneys  after  they  become 
due  and  payable,  on  written  contracts, 
and  on  accounts  after  they  become  due 
and  demand  of  payment  is  made;  for 
money  recovered  for  the  use  of  another, 
and  retained  without  the  owner's  know- 
ledge of  the  receipt,  and  for  all  other 
money  due  or  to  become  due  for  the  for- 
bearance of  payment  whereof  an  express 
promise  to  pay  interest  has  been  made." 


The  civil  statute  on  usury  is  Section  3227  R.  S. 
Missouri,  1939,  which  read3  as  follows: 


"The  parties  may  agree,  in  writing, 
for  the  payment  of  Interest,  not  ex- 
ceeding eight  per  cent  per  annum,  on 
money  due  or  to  become  due  upon  any 
contract. " 


Under  this  section,  the  maximum  amount  of  interest 
that  can  be  charged  under  an  agreement  in  writing  is  eight 
per  cent  per  annum. 

Ey  re  .son  of  the  enactment  of  Section  3227,  supra, 
the  legislature  enacted  Section  3230  R.  S.  Missouri,  1939, 
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which  reads  as  follows  : 


"Usury  may  be  pleaded  as  a defense 
in  civil  actions  in  the  courts  of  this 
state,  and  upon  proof  that  usurious 
interest  has  been  paid,  the  same,  in 
excess  of  the  legal  rate  of  Interest, 
shall  be  deemed  payment,  shall  be  credi- 
ted upon  the  principal  debt,  and  all 
costs  of  the  action  shall  be  taxed 
against  the  party  guilty  of  exacting 
usurious  interest,  who  shall  in  no  case 
recover  judgment  for  more  than  the  amount 
found  due  upon  the  principal  debt,  with 
legal  interest,  after  deducting  there- 
from all  payments  of  usurious  interest 
made  by  the  debtor,  whether  paid  as 
commissions  or  brokerage,  or  as  payment 
upon  the  principal,  or  as  interest  on 
said  indebtedness:  rrovlded,  however, 
that  no  corporation  shall,  after*  this 
act  takes  effect,  interpose  the  de- 
fense of  usury  in  any  such  action,  nor 
shall  any  bond,  note,  debt,  contract 
or  obligation  of  any  corporation  or 
any  security  therefor,  be  set  aside 
Impaired  or  adjudged  invalid  by  rea- 
son of  the  rate  of  interest  which  the 
corporation  may  have  paid  or  agreed 
to  pay  hereon," 


Section  5230,  supra,  permits  the  debtor  to  plead 
usury  in  a civil  action  and  also  sets  out  the  method 
of  applying  the  payments  upon  the  original  debt. 

This  method  wa3  followed  in  the  case  of  Whitworth 
v.  Davey,  lb 5 3*  V. . 241,  1.  c.  246,  where  the  court  said: 
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"Prior  to  the  passage  of  this  act 
in  1905,  there  could  be  no  recovery 
of  usury  paid,  and  siijce  its  passage, 
as  we  construe  the  act,  a court  will 
look  to  the  contract  between  the  par- 
ties, and  if  it  finds  there  lias  been 
a sum  paid  in  excess  of  the  legal  in- 
terest where  € per  cent,  applies,  or 
in  excess  of  the  contractual  rate 
where  the  contract  as  to  interest  is 
reduced  towiiting,  then  there  must 
be  a recovery  under  this  section  of 
all  sums  paid  by  the  borrower  that 
exceed  the  principal  plus  the  legal 
rate  of  6 per  cent.;  the  statute 
expressly  so  provides,  in  other 
words,  if  the  borovrer  has  paid  more 
than  6 per  cent,  inhere  only  6 per 
cent,  could  be  collected,  or  has  paid 
more  than  9 per  cent,  where  only  8 
per  cent,  could  be  collected,  then 
in  either  case  he  has  a recovery  under 
this  statute  for  all  sums  paid  in  ex- 
cess of  the  principal,  plus  the  legal 
rate,  or  6 per  cent,  simple  interest." 


Section  7182  K.  S.  lissouri,  1909,  referred  to  in  the 
case  of  VVhitworth  v.  havey,  supra,  is  now  oection  3229 
R.  S.  Missouri,  1939. 

We  are  assuming  that  the  chattel  mortgage  mentioned 
in  your  request  was  an  ordinary  chattel  mortgage  and  was 
not  made  under  what  is  known  as  the  'Small  Loan  Aet"  , 
Article  Vll,  of  Chapter  39,  R.  S«  Missouri,  1939.  Under 
the  H^rtall  Loan  Act  the  maximum  rate  of  interest  on  an 
amount  of  One  hundred  hollars,  or  less,  is  three  per  cent 
a month,  and  the  maximum  r ate  of  interest  on  a loan  of 
One  Hundred  dollars  to  Three  Hundred  hollars  is  two  and 
one-half  per  cent  per  month. 
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V»e  are  also  assuming  tlxat  the  chattel  mortgage  was 
rot  made  to  a loaning  Investment  company,  as  set  out 
In  Article  VIII,  of  Chapter  33,  R,  6,  Missouri,  1939, 
which  allows  a charge  of  not  more  than  Twenty  hollars 
on  a loan  made  upon  a motor  vehicle.  The  purpose  of 
the  charge  being  on  account  of  the  extra  Iiazard  involved 
in  the  loan.  In  your  request  your  main  question  is  con- 
tained in  your  second  paragraph,  which  reads  as  follows: 


"Can  the  motor  car  company  evade  the 
usury  statute  by  calling  the  amount 
of  money  above  8%  in  excess  of  pur- 
chase price  a ’carrying  charge’?" 


Since  you  have  mentioned  eight  per  cent  as  being  the  rate 
of  interest,  we  are  assuming  that  you  a re  inquiring  as 
to  the  civil  statute,  and  not  the  criminal  statute,  on 
usury.  The  courts  of  this  State  have  allowed  commissions 
and  other  charges  to  be  added  to  the  amount  of  the  loan 
which  are  not  considered  as  part  of  the  interest  charge, 
hach  case  depends  upon  the  actual  facts,  as  set  out  in 
each  transaction. 

In  the  case  of  Fischman  v.  Schultz,  55  S.  W.  (2d) 
313,  1.  c.  318,  the  court  said: 


"Plaintiff  further  contends  that  the 
instruction  for  a directed  verdict 
should  have  been  given,  because  the 
commission  paid  by  defendants  as  shown 
by  their  test!  ony  was  usurious.  This 
contention  may  well  be  ruled  against 
plaintiff  on  the  ground  that  usury  was 
not  pleaded.  Section  2843,  h.  S.  1929 
(Mo.  St.  >*nn.  Sec.  2843);  Bond  v. 
Worley,  26  Mo.  253.  Besides,  usury 
does  not  conclusively  appear  from  this 
record.  The  charge  of  a commission  by 
the  agent  of  the  borrower,  or  by  an 
independent  broker,  is  not  usurious. 
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Also,  In  the  case  of  Cuendet  v.  Love,  Bryan  & Go. 
et  al.,  57  S.  W.  (2d)  701,  1.  c.  704,  the  court  said* 


"This  brings  us  to  the  question, 
therefore,  of  whether  Love,  Bryan 
& Co.  had  the  right  to  charge  for 
such  separate  services,  and  we 
think  the  answer  must  obviously 
be  given  in  the  affirmative.  Of 
course,  one  who  lends  his  own  money 
is  not  entitled,  under  the  guise  of 
charging  a commission,  to  exact  such 
charge  in  addition  to  the  lawful  rate 
of  interest,  without  falling  within 
the  inhibition  of  the  usury  laws. 

But  if  the  circumstances  attendant 
upon  the  transaction  require  the 
rendition  of  services  separate  and 
apart  from  the  mere  making  of  the 
loan,  if  they  are  not  mere  pretended 
services,  and  if  they  are  actually 
rendered  in  good  faith,  then  the  len- 
der may  properly  require  the  borrower 
to  pay  a reasonable  compensation  in 
addition  to  the  highest  legal  rate  of 
Interest  upon  the  money  loaned.  * * * 


Also,  in  the  case  of  Ltewart  v.  Boone  County  Trust 
Go.,  87  S.  ft.  (2d)  223,  1.  c.  226,  the  court  said: 


"We  find,  according  to  the  weight  of 
the  authorities,  that  where  a contract 
for  a loan,  which  requires  in  teims, 
or  from  necessary  implication,  the 
rendition  of  services  by  the  lender 
for  the  benefit  of  the  borrower,  a 
fair  and  reasonable  charge,  for  the 
services  over  and  above  the  highest 
legal  rate  of  interest  on  the  money 
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loaned,  does  not  render  the  con- 
tract usurious.  However,  we  also 
find,  according  to  the  weight  of 
the  authorities,  that,  no  matter 
in  what  form  the  contract  appears, 
no  matter  how  fair  it  may  appear 
on  its  face,  courts  are  not  bound 
to  take  the  contract  as  if  it  were 
what  it  appears  to  be,  but  may  in- 
quire into  the  facts  and  circum- 
stances in  order  to  determine  whether 
or  not  it  is  in  good  faith  for  real, 
substantial  services  and  that  the 
amount  of  the  compensation  set  out 
for  the  rendition  of  such  services 
is  reasonable  and  not  excessive. 

In  other  words,  the  nature  of  the 
services,  whether  they  are  sub- 
stantial, necessary,  and  valia  ble, 
and  whether  the  amount  attempted 
to  be  exacted  for  the  rendition  of 
the  services  is  reasonable,  are 
determinative  factors  in  corstru- 
ing  whether  the  contract  be  for 
the  rendition  of  services  alone  or 
merely  a cloak  whereby  excess  in- 
terest over  the  legal  rate  may  be 
collected  by  the  lender.” 


And,  the  court  in  holding  that  it  was  a question  of 
fact,  at  pare  227  of  the  same  case,  said* 


"Vie  are  clearly  of  the  opinion  that 
reasonableness  of  the  charge,  and 
whether  the  services  were  substantial 
or  insignificant  and  unsubstantial, 
are  questions  of  fact  and  determina- 
tive factors  in  reachin  • a conclu- 
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sion  as  to  the  nature  of  the  5 
per  cent,  clause  in  the  contract, 
and  therefore  the  issues  should 
have  been  submitted  to  the  jury." 


Also,  in  the  case  of  liansen  et  al  v.  buvall,  et  al., 
62  i>.  »li.  (2d)  732,  1.  c.  736,  the  court  said: 


"■»  * * •*  * * Eut  on  accepted 
principles  a charge  or  commission 
for  alleged  services  cannot  be  made 
for  the  purpose  solely  of  evading 
the  usury  laws,  and  therefore,  to 
be  sustained  as  lawful  and  to  res- 
cue the  contract  from  the  taint  of 
usury,  the  additional  charge  must 
be  shown  to  be  based  on  some  ser- 
vice rendered,  some  trouble  en- 
countered, or  inconvenience  sus- 
tained, or  risk  assumed  by  the 
lender,  other  than  the  advance  of 
money.  * 


In  all  of  the  cases  cited  the  question  involved  as 
to  extra  charges  was  whether  or  not  the  alleged  services 
were  made  for  the  purpose  solely  of  evading  the  usury 
laws,  but  if  the  extra  charges  were  made  for  services 
actually  performed  by  the  person  who  loaned  the  money, 
then  the  courts  have  held  that  it  should  be  considered 
as  an  extra  charge,  and  not  as  an  evasion  of  the  usury 
laws. 

In  your  request  you  stated  that  a charge  of  3ixty- 
six  Dollars  and  Twenty  Cents  was  made  for  insurance  and 
carrying  charges.  The  facts  are  not  very  clear  as  to 
the  exact  overcharges  made,  but  If  the  extra  charges 
were  such  that  they  could  be  considered  lawful,  as  set 
out  in  the  four  cases  herein  qiioted  from,  then  the  extra 
charges  should  not  be  considered  as  Interest,  but,  if 
the  extra  charges  were  made  solely  for  the  purpose  of 
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evading  the  civil  usury  laws,  then  the  extra  charges 
could  be  counted  In  as  part  of  the  Interest  and  the  present 
owner  of  the  motor  car.  If  he  has  paid  more  than  eight  per 
cent  Interest  could  defend  a suit  brought  against  him  on 
the  round  of  usury,  or  could  Institute  a suit  for  the 
amount  of  money  overpaid. 


COhCLUSlOl 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department,  that  a motor  car  company  cannot  evade 
the  civil  usury  statute  by  calling  the  amount  of  money 
charged  above  eight  per  cent,  in  excess  of  the  purchase 
price,  a carrying  charge,  unless  the  carrying  charge 
consisted  of  charges  made  that  were  for  services  actually 
performed  for  the  benefit  of  the  debtor,  and  were  rot  made 
for  the  purpose  of  evading  the  civil  usury  statute. 

It  i 8 further  the  opinion  of  this  department,  that 
in  order  to  obtain  a conviction  on  criminal  usury,  the 
defendant  must  have  charged  more  than  two  per  cent  per 
month  as  interest  or  a loan. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 

APPROVED* 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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SALES  TAXES:  Operator  of  community  sales  must  disclose  his 

principal  and,  in  his  sale  statement,  show 
that  the  commodities  so  sold  are  exempt  from 
sales  taxes. 


September  1,  1942 


i.'onorable  H.  A.  Kelso 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Mi os our i 


Dear  Mr.  Kolso: 


This  is  to  acknowledge  your  Inquiry  of  August  20, 
1942  relating  to  the  question  of  collection  of  sales  taxes 
by  the  oporator  of  a community  sales  pavilion,  which  is  as 
follows : 


"In  my  official  capacity  as  prosecuting 
attorney  I wish  to  respectfully  roqueet 
an  opinion  construing  luls  uc.  29  of  the 
Rules  relating  to  the  Missouri  Sales 
Tax  Act . 

"tly  facts  are  briefly  these:  An  operator 
of  a Community  Sales  Pavilion  has  not  been 
collecting  soles  tax  where  he  sold  surplus 
items  of  f anno  re  and  other  pe  rsons  not 
engaged  in  the  regular  business  of  selling. 

He  adopted  this  policy  because  of  the  h at 
sentence  of  Rule  No.  29  aforementioned  which 
reada,  "persons  selling  livestock,  live 
poultry,  and  those  persona  not  engaged  in 
retail  business  who  personally  dispose  of 
surplus  items  through  community  sales,  are 
not  required  to  collect  and  remit  the  tax 
thereon." 

"Could  you  inform  me  wheather  or  not  he  has 
placed  the  proper  construction  on  this  Rule?" 

Section  11408,  Laws  of  Missouri,  1941,  Is  In  part 
as  follows: 
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"From  and  after  the  effective  date  of 
this  article  and  up  to  and  including 
December  31,  1943,  there  shall  be  and 
is  hereby  levied  and  imposed  and  there 
shall  be  collected  and  paid: 

"(a)  Upon  every  retail  sale  in  this  State 
of  tangible  personal  property  a tax  equiv- 
alent to  two  ( 2%)  per  cent  of  the  purchase 
price  paid  or  charged,  or  in  case  such  sale 
involves  the  exchange  of  property,  a tax 
equivalent  to  two  (2%)  per  cent  of  the 
consideration  paid  or  charged,  including  the 
fair  market  value  of  the  property  exchanged 
at  the  time  and  place  of  the  exchange." 

Subsections  (f)  and  (g)  of  Section  11407,  defining 
the  word  "seller"  and  "sale  at  retail"  are  as  follows: 

"The  word  'seller'  when  used  in  this  article 
means  a person  selling  or  furnishing  tangible 
personal  property  or  rendering  services,  on 
the  receipts  from  which  a tax  is  Imposed 
under  Section  11408. 

" 'Sale  at  Retail'  means  any  transfer  made  by 
any  person  engaged  in  business  as  defined 
herein  of  the  ownership  of,  or  title  to,  tan- 
gible personal  property  to  the  purchaser,  for 
use  or  consumption  and  not  for  resale  in  any 
form  as  tangible  personal  property,  for  a 
valuable  consideration." 

Section  11409  of  said  act,  relating  to  exemptions  and 
embracing  the  above  subject  is  as  follows: 

"There  is  hereby  specifically  exempted 
from  the  provisions  of  this  article  and 
from  the  computation  of  the  tax  levied, 
assessed  or  payable  under  this  article 
such  retail  sales  as  may  be  made  in  commerce 
between  this  state  and  any  other  state  of 
the  United  States,  or  between  this  state  and 
any  foreign  country,  and  any  retail  sale 
which  the  State  of  Missouri  is  prohibited 
from  taxing  under  the  Constitution  or  laws  of 
the  United  States  of  America,  and  such  retail 
sales  of  tangible  personal  property  which  the 
Qeneral  Assembly  of  the  State  of  Missouri  is 
prohibited  from  taxing  or  further  taxing  by  the 
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Constitution  of  this  state.  In  order  to 
avoid  double  taxation  under  the  provisions 
, of  this  article,  no  tax  shall  be  paid  or 

collected  under  this  article  upon  the  sale 
at  retail  of  any  motor  fuel,  subject  to 
an  excise  or  sales  tax  under  another  law  of 
this  state;  or  upon  the  sale  at  retail  of 
fuel  to  be  consumed  In  manufacturing  or 
creating  gas,  power,  steam,  electrical 
current  or  In  furnishing  water  to  be  sold 
ultimately  at  retail;  or  feed  for  live- 
stock or  poultry,  which  is  to  be  used  In  the 
feeding  of  livestock  or  poultry  to  be  sold 
ultimately  In  processed  form  or  otherwise  at 
retail;  or  grain  to  be  converted  into  food- 
stuffs which  are  to  be  sold  ultimately  in 
processed  form  at  retail." 

Section  11413,  thereof.  Is  In  part  as  follows: 

"For  the  purpose  of  more  efficiently  securing 
the  payment  of  an  accounting  for  the  tax 
Imposed  by  this  article,  the  State  Auditor 
shall  make,  promulgate  and  enforce  reasonable 
rules  and  regulations  for  the  administration 
and  enforcement  of  the  provisions  of  this 
article 

Rule  No.  29,  promulgated  by  the  Auditor  and  relating 
to  such  subject  is  as  follows: 

"Many  times  persons  regularly  engaged  In  the 
business  of  selling  tangible  personal  props  rty 
offer  property  such  as  furniture,  apples  and 
other  fruits,  potatoes  and  other  vegetables, 
building  materials  or  fence  posts*  through 
community  sales.  The  person,  agency,  firm  or 
corporation  managing,  conducting  or  acting  as 
auctioneer  or  others  se  officiating  at  such  sales 
should  require  the  purchaser  of  items  such  as 
those  mentioned  above  to  pay  Missouri  Sals  s Tax 
on  their  purchases  and  should  remit  said  tax 
to  the  State  Auditor.  Persons  selling  livestock, 
live  poultry,  and  those  persons  not  en  ,a~ed  In 
retail  business  who  peraot  ally  dispose  of  sur~ 
plus  itc.-ms  through  community  sales,  are  not 
required  to  collect  and  remit  the  'tax  thereon." 

(Underscoring  ours) 
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The  sales  mentioned  In  your  Inquiry,  therefore, 
are  comprehended  by  the  Sales  Tax  Act,  unless  exempted  under 
the  provisions  of  the  above  statute  and  rule. 

The  status  of  taxes  and  their  vital  need  in  support 
of  government  was  very  aptly  expressed  by  the  Supreme  Court 
in  the  case  of  State  ex  rel.vllowse,  49  Mo.  589,  l.c.  592, 
in  the  following  language: 

"By  the  common  law  all  debts  due  the 
crown  were  preferred  to  claims  of 
private  citizens.  So  far  as  taxes  are 
concerned,  every  consideration  requires 
that  this  rule  be  rigidly  observed.  The 
liability  for  them  is  not  an  ordinary  one, 
and  cannot  be  likened  to  a common  debt. 

Their  collection  is  vital  to  the  enforce- 
ment of  the  law  and  the  very  existence  of 
government ." 

The  strict  construction  rule  relating  to  exemptions 
from  taxation  was  announced  by  the  Supreme  Court  in  the  case 
of  National  Cemetery  Association  v.  Benson,  129  S.W.  2d. 
in  excerpts  on  pages  844  and  845,  which  are  as  follows: 

**# 

"An  exemption  from  taxation  can  be  sus- 
tained only  when  expressed  in  explicit 
terms  and  it  cannot  be  extended  beyond 
the  plain  meaning  of  those  terras." 

"The  burden  is  on  the  property  owner 
clearly  to  establish  that  his  property 
fells  within  the  exempted  class." 

The  same  question  was  ruled  by  the  same  court  in 
Young  Women's  Christian  Association  v.  Baumann,  130  S.W.  2d. 
499,  501  in  the  following  language: 

"***  The  principles  to  be  followed  in 
construing  provisions  for  exemption  from 
taxation,  have  been  announced  in  many 
cases.  They  are  well  stated  by  Judge 
Lamm  in  3tate  ex  rel.  Spillers  v.  Johnston, 

214  Mo,.  656,  113  S.W.  1083,  21  L.R.A.,  N.  S.  , 
171.  Suffice  it  to  say  they  cell  for  a 
strict  construction  against  the  right  of  ex- 
emption. Taxation  is  the  rule,  exemption 
is  the  exception;  yet  sfcrlct  construction 
must  be  a reasonable  construction.  **#" 
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In  the  case  of  St.  Louis  Young  Ken's  Christian 
Association  v.  Gehner,  47  S.W.2d.  the  plaintiff  sought  to 
enjoin  the  collection  of  taxes  on  realty  belonging  to  it, 
althoug  h it  was  renting  such  property  for  lodgings,  end 
operating  cafeterias,  barber  shops,  etc.  The  court,  at 
page  778  of  such  decision  held: 

"*■***  These  contentions  may  be  conceded, 
and  still  the  property  is  not  exempt  f cr 
the  reason  the  statute  does  not  exempt  prop- 
erty that  may  be  used  for  purposes  purely 
charitable,  but  exempts  property  that  iB 
exclusively  used  for  such  purposes. 

"In  ruling  the  question  In  State  ex  rel.  v. 
Board  of  Assessors,  52  La.  Ann.  223,  26  So. 
872,  Loc.  cit.  876,  it  was  said:  'The 
argument  is  that  caring  for  the  social, 
moral  and  spiritual  condition  of  men  Is 
charity  in  the  broadest  sense,  and  that  a 
place  provided  by  the  association  where 
young  men  can  assemble  for  religious  ex- 
ercises, and  be  secluded  from  temptation,  is 
a charity  and  blessing.  Vie  wish  we  could 
yield  to  this  reasoning.  It  demonstrates 
the  capacity  of  the  association  to  aid  in 
the  intellectual  improvement  of  young  men, 
and  the  usefulness  of  the  association  in 
promoting  religious  purposes.  But,  in  our 
opinion,  the  argument  fails  to  bring  the 
association  and  its  rooms  within  the  ex- 
emption granted  in  the  constitution  to 
property  actually  used  for  charitable 
purposes .***" 

There  is  no  ambiguity  in  the  above  statute.  The 
rule  based  thereon  Is  obviously  reasonable.  Therefore, 
the  question  is  settled  by  interpretation  of  the  above  rule. 

The  mile  on  its  face  clearly  shows  that  the  Auditor 
had  no  Intention  of  attempting  to  enlarge  the  exemption 
statute  by  bringing  within  an  exempt  class  anypersons  or 
types  of  taxable  sales . 

The  rule  made  by  such  Auditor,  with  full  knowledge 
of  the  law  relating  to  exemptions,  with  reference  to  persons 
and  sales,  was  made  and  promulgated  with  the  sole  purpose 
of  defining  who  might  sell  she  mentioned  exempt  commodities 
through  community  sales  without  collecting  an£  remitting 
taxes . 


Hon.  H.  A.  Kelson 


-6- 


Sept ember  1,  1942 


Both  statute  and  rule  are  silent  as  to  definition 
of  the  words  "community  sales."  The  customary  manner  of 
conducting  such  sales  Is  on  a commission  basis  or  by  paid 
employees. 


The  Auditor  cannot,  by  rule,  enlarge  nor  restrict 
a class  of  persons  or  property,  that  are  exempt  from  taxation, 
by  statutory  enactment  which  does  not  violate  a constitution- 
al provision.  He  cannot,  by  rule  prohibit  a person  from 
selling  personally,  by  agent  or  through  sn  operator  of  a 
community  sales  pavilion,  the  property  of  such  person  which 
is  tax  exempt.  Neither  can  he,  by  rule,  require  any  of 
such  parties  to  collect  and  remit  sales  taxes  cn  such  trans- 
action when  made  in  such  Tanner. 

However  the  auctioneer  or  employee  sells  tangible 
personal  property — not  his  own — which  is  taxable  per  se 
unless  exempt  per  se.  Unless  in  his  sales  statement,  he 
names  the  owner  and  commodity  so  as  to  show  that  the  ex- 
emption exists  it  would  be  questionable  as  to  whether  taxes 
were  due. 


Section  11420,  Laws  of  Mo.  1941,  is  in  part  as 

follows : 


H**#The  burden  of  proving  that  e sale  of 
tangible  personal  property  , services, 
substances  or  things  was  not  a sale  at 
retail,  shall  be  upon  the  person  who  made 
the  sale.-**" 

Rule  No.  62  promulgated  by  the  Auditor  is  In  part 
as  follows: 

"***  The  burden  is  placed  upon  the  seller  of 
feed  bo  determine  at  the  time  of  the  sale 
whether  or  not  the  sale  la  taxable.  There- 
fore such  sellers  are  directed  to  take  from 
the  purchaser  a blanket  certificate  of  re- 
sale, and  must  retain  the  seme  in  their 
records  to  support  deductions  for  feed 
taken  on  their  tax  report  .«■*>*" 

Rule  No.  63  is  in  part  as  follows: 

"***  Where  per eons  conduct  markets,  sale 
bams,  and  the  like,  at  which  agricultural 
produce  is  sold  for  use  cr  consumption  to 
purchasers,  by  agent*  on  behalf  of  prin- 
cipals who  are  unknown  or  undisclosed, 
such  persons  conducting  such  markets  or  sale 
barns  must  collect  and  remit  the  tax  on 
said  sales, 
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Under  a well  established  rule  of  the  Appellate 
Court  of  this  state,  the  burden  Is  placed  on  the  property 
owner  to  clearly  establish  that  his  propertyfalls  within  the 
exempted  class.  The  above  statutes  and  rules  are  based  upon 
and  follow  such  reasoning. 


CONCLUSION 


THEREFORE,  it  is  the  opinion  of  this  department 
that  the  Auditor  may  require  an  operator  of  a community 
sales  pavilion  to  make  a return  showing  that  no  sales  taxes 
are  due  from  sales  made  by  him  in  such  capacity  unless, 
at  the  time  of  each  sale,  in  his  sale  statement,  he  discloses 
his  principal  and  clearly  shows  that  commodities  so  sold  awe 
exempt  from  such  taxation. 


Respectfully  submitted 


V v'.'  iLLLIEfl 

Assistant  Attorney  General 


APPROVED : 


nOT  MckT'vftOT 

Attorney  General 
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A six-day  school  week  for  the  purpose  of  accelerating 
the  termination  of  a school  term.  Is  within  the 
discretion  of  the  school  board. 


January  20,  1942 


..  r . Lloyd  V . ning 
Superintendent  of  Schools 
State  of  Missouri 
Jefferson  City,  ..issouri 


Dear  . ir: 


Tnls  Department  is  in  receipt  of  your  request 
for  an  official  opinion,  which  reads  as  follows: 

"We  are  receiving  many  lotters  like 
tne  one  attacnod  Inquiring  whether 
it  will  be  possible  to  use  Saturdays 
for  school  sessions  to  shorten  the 
length  of  term.  Sucii  use  would,  of 
course,  .oaks  a six  day  school  week. 

"In  Section  lu362,  Revised  Statutes, 

1939,  the  statement  is  made  that  the 
school  week  shall  consist  of  five 
school  days.  Does  this  mean  a mlni- 
iu.ii  of  five  days  or  is  it  landatory 
that  the  school  week  be  only  five 
days?  Plense  aovise  us  on  the  in- 
terpretation of  this  section. " 

Article  2 of  Chapter  72  of  the  Revised  Statutes 
of  Missouri,  1939,  contains  "Laws  applicable  to  all  classos 
of  schools.’  Section  10324  of  that  article  provides  in 
part  as  follows : 

"Whenever  any  school  district  in  this 
state,  now  organized  or  that  may  be 
hereafter  organized  under  the  laws  of 
tnls  state,  sliall  fail  or  refuse,  for 


-2- 


Jan.  2D,  1942 


i„r.  Lloyd  . <ling 


tho  period  of  one  year,  to  provide 
for  an  eignt  months  ' school  in  such 
year,  provided  a levy  of  lorty  cents 
on  the  -ne  hundred  dollars 1 valua- 
tion, together  witn  tho  public  funds 
and  c sh  on  hand,  wil-  enable  them 
to  have  so  long  a terra,  the  sane  shall 
oo  deemed  to  have  lapsed  as  a corporate 
body,  o * * * 

Triis  section  is  construed  in  State  ex  rel.  hetchol 
v,  Claxton,  263  Mo.  701,  173  ..  1049,  as  follows: 

"The  clear  intendment  of  the  statute 
is  to  compel,  unuer  penalty  of  losing 
its  corporate  existence,  overy  such 
school  district  to  have  an  eight 
months'  term  of  school." 

Section  10362,  u.  S.  Mo.  1939,  provides  as  follows: 

'The  school  day  snail  consist  of  six 
hours  occupiou  in  actual  school  work; 
tho  school  reek  shall  consist  of  five 
school  day$,  except  when  Thanksgiving 
uay,  December  2b,  February  22  or  July 
4 shall  fall  upon  a regular  scnool 
aay,  then  the  four*  remaining  school 
aays,  if  taught,  shall  constitute  a 
legal  school  week;  the  school  month 
snail  consist  of  four  weeks,  and  the 
school  year  snail  commence  on  the 
first  day  of  July  and  end  on  the 
thirtieth  day  of  June  following." 

e believe  it  is  obvious  that  Section  10362,  supra, 
is  merely  a statute  defining  various  terms  used  In  the  article 
and  does  not  in  any  way  provide  or  set  fortn  a scneme  of  pro- 
cedure or  administration  of  school  matters.  This  section  de- 
fines a "school  month"  as  consisting  of  four  weeks  of  five 
days  each.  We,  therefore,  use  this  definition  to  determine 
the  mlnlriium  terra  that  is  required  by  Section  10324,  supra. 
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That  section  provides  that  there  must  he  a term  ot  eight 
school  months.  It  apparently  means  that  the  school  must 
he  in  ssosLon  one  hunured  sixty  days  out  of  the  year. 

Section  10340,  li.  S.  i-o.  1939,  provides  that: 

"The  board  shall  have  power  to  make 
all  needful  rules  ana  regulations 
for  the  organization,  grading  and 
government  in  their  school  district 

* * ■> 

As  was  said  in  State  ex  rel.  0*Bannon  v.  Cole, 

220  Mo.  697,  119  S.  W..  424: 

"This  court,  however,  has  always 
recognized  the  right  of  the  school 
hoards  of  the  state  to  make  reason- 
able rules  for  the  regulation  of 
their  respective  schools," 

Therefore,  since  the  only  requirement  imposed 
by  our  school  law  is  that  there  must  be  a term  each  year 
of  at  least  thirty- two  school  weeks,  that  is,  one  hundred 
sixty  days,  we  believe  it  is  left  to  the  sound  discretion 
of  the  school  board  as  to  when  the  pupils  of  its  district 
are  to  attend  the  school.  As  long  as  the  minimum  require- 
ments of  the  statutes  are  complied  with  by  the  school  board 
then  any  rule  and  regulations  of  the  board  in  carrying  out 
such  a law  is  reasonable. 

In  State  ex  rel.  Lewis  v.  Graves,  219  H.  Y.  S. 
189,  the  Appellate  Division  of  the  supreme  Court  of  the 
State  of  Lew  York  said  in  regard  to  the  practice  in  that 
state  of  dismiss!,  ng  children  one  hour  each  wedc  to  attend 
religious  instructions  outside  of  the  school: 

"*  # The  minimum  number  of  days 
for  schools  to  be  in  session  is 
fixed,  * it  <*.  See  iducation  Law, 

Secs.  620,  621,  as  amended  by  Laws 
1921,  c.  386.  Much  is  left  to  the 
judgment  of  local  authorities,  to 
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whom  management  of  schools  is  In- 
trusted, subject  to  advice  and  di- 
rection of  the  commissioner . There 
is  no  claim  that  the  children  did 
not  take  the  prescribed  subjects, 
or  failed  to  attend  the  prescribed 
number  of  days;  * * * 

Therefore,  we  oelleva  that  a school  board  may 
by  rule  and  regulation  provide  for  a six-day  w eek  so  as 
to  accelerate  the  school  terra. 


Conclusion 


It  is,  tnerefore,  the  opinion  of  this  Department 
that  every  school  district  which  has  a levy  of  forty  cents 
or  more  on  the  one  hundred  dollars  valuation,  is  required 
by  Section  10324,  R.  L.  Mo.  lo39,  to  provide  for  a term  of 
eight  school  months,  which,  under  Section  10362,  R.  S.  Mo. 
1939,  means  one  hundred  sixty  days.  It  is  further  the 
opinion  of  this  Department  that  a rule  ana  regulation  of  a 
school  board  that  school  shall  be  held  six  days  a week, 
thereby  accelerating  the  termination  of  the  school  term,  is 
proper  and  reasonable. 


nespectf ully  submitted. 


ARTHUR  O'KL 

Assistant  Attorney-General 


APPROVED: 


VAX,..  C.  THURLO 
(Acting)  Attorney -General 
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\ 


Honorable  Lloyd  V, . King 

State  superintendent 
Lepartment  of  public  Schools 
Jefferson  City,  Missouri 


Dear  Mr.  King: 


Ve  are  in  receipt  of  your  letter  of  January 
17th  wherein  you  state  as  follows: 


"Pursuant  to  an  order  of  the  State 
Board  of  ~;ducation  at  its  meeting 
on  November  10,  1941,  authorizing 
and  directing  the  President  of  the 
State  Board  of  .ducat ion  to  purchase 
*8,000  United  states  Savings  Bonds, 
nefense  Series  "G",  for  the  account 
of  the  State  Seminary  Fund,  I made 
application  for  and  had  delivered  to 
me  bonds  of  said  description. 


"The  State  Board  of  Euucation  has 
instructed  me  as  President  of  the 
State  Board  of  education  to  seek 
the  advice  of  the  Attorney  General 
as  to  v/hat  disposition  should  be 
made  of  the  bonds  now  that  they  have 
been  purchased  and  are  in  the  pos- 
session of  the  President  of  the  ftate 
3oard  of  Education.  Should  they  be 
turned  over  to  the  State  Treasurer  as 
custodian  of  state  funds  or  should 
they  be  retained  by  the  State  Board 
of  Education?" 
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In  an  opinion  rendered  by  this  department 
to  Honorable  Forrest  C.  Donnell,  under  date  of  July  11, 
1941,  we  held  that  under  the  Constitution  and  statutes 
of  this  i tate  the  authority  to  invest  the  tate  School 
Fund  In  United  States  government  securities  is  in  the 
State  Board  of  Education  and  not  in  the  State  Board  of 
Fona  CojBEuissioners . 

In  saiu  opinion  we  considered  the  following 
sections  of  the  Revised  Statutes  of  Missouri,  1939. 

Section  10874: 


"Whenever  there  snail  be  in  the 
treasury  or  elsewhere,  subject  to 
the  ordor  of  the  treasurer,  any 
money  belonging  to  the  capital  of 
the  public  school  funds,  the  state 
auditor  shall  make  reports  thereof 
to  the  state  board  of  education, 
who  shall  direct  the  investment  of 
the  same  In  bonds  of  the  United 
States,  bonds  of  the  state  of  Mis- 
souri, or  state  certificates  of 
Indebtedness.  That  portion  of  the 
income  ana  revenue  to  be  distributed 
for  the  support  of  the  public  schools 
shall  be  payable  on  the  warrant  of 
the  auditor,  in  fovor  of  the  treasurers 
of  the  several  counties,  in  each  year, 
immediately  after  the  apportionment 
of  sucn  moneys  shall  have  been  made 
and  filed:  Provided,  that  such  portion 
of  said  Income  and  revenue  as  falls  to 
the  snare  of  the  city  of  ^t.  Louis 
shall  be  made  payable  to  the  secretary 
and  treasurer  of  the  school  board  of 
tne  cltj  of  St.  Louis." 

Section  10884: 

"The  tx-easurer  shall  bo  the  custodian 
of  the  certificates  of  indebtedness 
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of  the  state  to  the  ’public  school 
fond’  and  of  the  certificates  of 
indebtedness  of  the  state  to  the 
•seminar;  fund,*  and  of  all  renewals 
thereof,  and  of  all  registered 
county,  municipal  or  school  district 
bonds  of  this  state  in  which  the 
•public  school  fund’  or  the  'semi- 
nar; fund'  shall  be  Invested,  and 
also  of  all  money  belonging  to 
either  of  said  funds,  and  no  money 
shall  be  paid  out  of  said  funds  by 
the  state  treasurer  except  upon 
warrants  drawn  by  the  state  auditor, 
in  accordance  with  requisitions 
made  by  the  board  of  fund  commis- 
sioners, as  hereinbefore  provided.” 

The  sam3  Legislature  that  in  1909  enacted  sec- 
tion 10884,  supra,  authorizing  the  State  Treasurer  to  be 
custodian  of  certain  bonds,  (^awa  of  ho.  1909,  Lee.  58, 
p.  896),  also  reenacted  Section  10874,  supra,  placing  the 
investment  in  bonds  of  the  United  States  in  the  State 
Board  of  duention  (Laws  of  ho.  1909,  uoc.  76,  p.  801). 

The  Legislature  by  failing  to  enumerate  bonds 
of  the  United  States  in  Section  10884,  supra,  obviously 
intended  that  such  bonds  would  not  be  among  the  class  of 
bonds  of  which  the  State  Treasurer  would  be  custodian. 

This  conclusion  is  supported  by  the  rule  of 
statutory  construction  that  the  expression  of  one  thing 
in  a statute  is  the  exclusion  of  another.  State  ex  rel. 
Kansas  Cit;  Power  and  Light  Company  v.  Smith,  342  Mo.  75, 
111  S.  . (2d)  513,  ana  the  other  rule  that  the  reviewing 
court  must  assume  that  the  Legislature  was  familiar  with 
other  statutory  provisions  covering  similar  subject  matter, 
Srnitn  v.  Pettis  County,  345  ho.  39,  136  . W.  (2d)  282, 

1.  c.  287. 


The  Legislature  having  placed  the  authority  of 
purcliasing  United  states  bonds  in  the  State  Foard  of  du- 
cation  and  having  failed  to  designate  any  other  board  or 
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officer  to  retail'!  custody  of  the  same,  we  are  of  the 
opinion  that  the  custody  of  the  United  States  Savings 
Bonds,  defense  series  MGM,  should  be  retained  b}  the 
State  Doard  of  education. 


Kespectfully  submitted. 


JnAX  VASSERMAN 

Assistant  Attorney-General 


AP  ROVED: 


VANE  C.  THURLO 
(Acting)  Attorney-General 
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BOND: 


Bond  given  by  the  State  Superintendent 
oT  Schools  does  not  cover  custodian 
of  securities  held  by  the  President 
of  the  State  Board  of  Education. 
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Honorable  Lloyd  77.  iLIng 
3tato  Superintendent  of  Schools 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date,  wherein  you  request  an  opinion  from  this 
Department.  Your  letter  of  request  is  as  follows: 


"In  accordance  with  Section  10,598, 
Revised  Statutes  Hissouri,  1939,  I 
as  State  Superintendent  of  Public 
Schools  have  given  bond. 

"In  accordance  with  Section  10,6G3, 
Revised  Statutes  Missouri,  1939,  I 
as  State  Superintendent  of  Public 
Schools  am  president  of  the  State 
Board  of  Education. 

"According  to  an  opinion  from  your 
office  on  January  21,  1942,  the 
custody  of  certain  United  States 
Savings  Bonds,  Defense  Series  "G", 
puroliased  by  the  State  Board  of  Edu- 
cation for  the  account  of  the  State 
Seminary  Fund  is  to  be  retained  by 
the  State  Board  of  i-ducation.  There- 
fore, the  State  Board  of  Education 
lias  requested  me  to  seek  the  advice 
of  the  Attorney  Goneral  as  to  whether 
the  bond  given  by  the  State  Superin- 
tendent of  Schools,  as  such,  would 
cover  matters  handled  by  the  State 
Superintendent  of  Schools  as  President 
of  the  State  Board  of  Education." 


Hon.  Lloyd  V.’.  Ling 


1942 
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The  question  Is:  Does  the  official  bond  givon  by 
the  Superintendent  of  Schools  as  required  by  Section 
19598,  X.  G.  Mo.  1939,  cover  the  United  States  Savings 
Bonds,  Defense  Series  "0",  purchased  by  the  State  Board 
of  education  for  the  account  of  the  "Seminary  i,'und,"  and 
in  your  custody  as  President  of  the  State  Board  of  Educa- 
tion? 


The  State  Superintendent  of  Schools  under  ->ection 
10598,  supra,  is  roquirod  to  give  an  official  bond  in  the 
amount  of  >10,000  to  the  Stato  of  Missouri.  Section  10590, 
supra,  reads  as  follows: 


"Before  entering  upon  the  discharge 
of  his  official  duties,  the  said 
superintendent  s.xall  give  bond  in 
the  penal  sum  of  ten  thousand  dollars 
to  the  state  of  Mis3o\iri,  with  two  or 
moro  sureties,  to  the  acceptance  of 
the  score tary  of  state,  conditioned 
that  lie  will  truly  account  for  and 
apply  all  moneys  or  other  property 
which  may  come  into  his  hands,  in  his 
official  capacity,  for  the  use  and 
benefit  of  public  schools,  and  that 
he  will  faithfully  perform  the  duties 
enjoined  upon  him  by  law;  and  lie  shall 
take  and  subscribe  the  oath  or  affirm- 
ation required  by  the  Constitution  of 
the  state,  and  diligently  and  faith- 
fully discharge  the  duties  of  his 
office  as  prescribed  by  law;  which 
bond,  with  certificate  indorsed  there- 
on, sliall  be  filed  with  the  secretary 
of  state." 


Under  the  provisions  of  Section  106G3,  Li.  S.  Mo.  1939, 
the  State  Superintendent  of  Schools  is  'resident  of  the  State 
Board  of  Education  and  the  Governor,  Secretary  of  State  and 
Attorney  General  are  ex  officio  members  of  said  board,  v.e 
have  searched  the  statutes  and  have  been  unable  to  find  any 
statute  which  makes  it  the  duty  of  the  President  of  the  State 
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Board  of  Education  to  be  custodian  of  the  bonds  in  question. 
The  bond  given  by  the  State  Superintendent  ol‘  Schools  is  a 
statutory  bend  and  its  terras  cannot  be  enlarged  by  iraplica- 
tion  and  does  not  cover  natters  that  are  beyond  the  scope 
of  his  official  duties. 

In  the  early  case  of  City  of  St.  ^ouis  v.  Bickxes,  52 
ilo.  122,  1.  c.  126,  the  court  3aid: 


"The  contract  of  the  sureties  is  only 
for  the  faithful  performance  of  those 
trusts  that  properly  and  logally  be- 
long to  his  office.  (Blair  vs.  Perpetual 
Ins.  Co.,  10  LIo.,660.)  The  sureties  of  a 
public  officer  whose  duties  are  defined 
by  law,  are  only  responsible  for  the  faith- 
ful performance  of  the  duties  assigned  to 
him  by  lav/  and  cannot  be  aade  liable  for 
malversation  In  the  conduct  of  affairs 
which  do  not  pertain  to  his  office,  and 
If  the  officer  engage  or  those  wiio  by  law 
have  the  control  of  his  official  conduct 
employ  him  In  natters  foreign  to  his  office, 
the  sureties  will  not  be  bound  for  his  acts 
while  so  employed;  and  any  losses  which  may 
happen  in  the  transaction  or  management  of 
3ucli  business  cannot  be  visited  upon  those 
who  have  guaranteed  the  official  conduct 
of  the  officer.  (•  olley  vs.  Callaway  Co., 

11  Mo.,  447.)  »»**.>***w  > .<•  * -*  ' 


And,  also  in  the  case  of  The  Home  Savings  bank  v.  Traube, 
75  Bo.  199,  1.  c.  202,  the  court  said,  in  quoting  from  the 
case  of  Stato  v.  Sandusky,  46  Mo.  381,  the  following: 

"»  > f7he  liability  of  a surety  is  not  to 
be  extended  by  implication  beyond  the  terms 
of  his  contract.  To  the  extent  and  in  the 
manner  and  under  the  circumstances  pointed 
out  in  his  obligation,  he  Is  bound,  and  no 
further, ’ The  sane  rule  Is  asserted  In 
other  cases.  Blair  v.  Perpetual  Ins.  Co. 
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10  Mo.  560;  Holley  v.  Callaway 
Co.,  11  Mo.  463;  -'tato  v.  Boon,  44 
Mo.  262;  Orrick  v.  Vahey,  49  Mo. 
431;  City  of  3t.  Louis  v.  Sickles, 
52  Mo.  122. " 


And,  also,  in  the  case  of  State  ex  rel.  Hamilton  v.  May, 
177  Mo.  App.  717,  at  1.  c.  722,  It  Is  said: 


"It  is  an  action  in  the  name  of  the 
State,  as  req  ired  by  statute,  and 
is  at  the  relation  of  the  father 
and  nother  and  to  their  use.  It  is 
on  the  bond  and  to  detomine  the 
liability  of  the  principal  and  sure- 
ties on  th8  bond,  v/o  must  look  to 
tlio  condition  of  tlio  bond,  for  the 
bond  is  the  contract  Into  which  the 
makers  entered.  The  obligation  is  to 
be  found  in  the  bond  Itself,  and  as 
there  expressed,  the  bond  to  be  fairly 
construed  and  not  to  be  oxtendod  by 
implication.  The  liability  of  sureties 
is  said  to  be  strictlssini  .juris . These 
rules  are  elementary,  but  see  City  of 
3t.  Louis  v.  Sickles,  52  Mo.  122,  1.  c. 
127;  State  ex  rel.  Chase  v.  Davis,  08 
Mo.  5M5;  35  Cyc.,  par.  C,  p.  1900;  25 
Am.  u hag.  hncy.  of  haw  (2  -id.),  par. 

IX,  p.  723. 


The  rule  is  also  stated  briefly  in  46  C.  J.  p.  1060,  Dec. 
399,  as  follows: 


"Liability  upon  an  official  bond  arises 
as  a rule  only  with  referonco  to  acts 
of  the  officer  which  pertain  to  some 
function  or  duty  which  the  law  imposes 
upon  his  office." 
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If  tlio  statutes  liad  contemplated  that  the  Superintendent 
of  Schools,  either  a3  Superintendent  or  In  his  capacity  as 
President  of  tlie  State  hoard  of  Lducatlon,  should  be  the  cus- 
todian of  the  bonds  and  other  securities  in  the  Seminary 
i'und  It  would  3eem  that  the  Legislature  would  have  made 
special  provision  therefor  and  v/ould  have  required  a much 
larger  official  bond  than  the  „10,000  required  by  Section 
10598 , supra . 


C0IICLU5I01I . 


It  is,  therefore,  our  opinion  that  the  official  bond 
given  by  the  State  Superintendent  of  Schools  does  not  cover 
his  acts  In  connection  with  the  custodianship  of  bonds  and 
securities  held  and  In  his  possession  as  President  of  the 
State  Board  of  education  and  his  sureties  would  not  bo  liable 
for  wrongful  acts  in  connection  therewith. 


Respoctfully  submitted. 


CjVELL  R.  IILWITT 

Assistant  Attorney-General 


APPR-VdD: 


PLY  'ichmffl'C.. 
Attorney-General 
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School  district  transporting  non-resident  high 
school  pupils  may  he  paid  the  cost  in  excess 
of  three  dollars  hy  the  "sending"  school  district „ 
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Hoft*  Lloyd  W.  King 

Stilt#  Superintendent  of  Schools 

Jefferson  City,  Missouri 


Lear  Sir: 


This  department  is  in  receipt  of  your  request  for 
an  official  opinion  which  reads  as  follows* 


"The  proper  and  adequate  financing 
of  puo-i-ic  school  transportation  of 
high  school  pupils  from  rural  areas 
in  this  state  has  presented,  many 
problems.  The  maximum  state  ap- 
portionment as  reimbursement  to 
school  districts,  on  account  of 
expenditures  incurred  in  providing 
transportation,  la  £.3,00  per  month 
for  each  pupil  transported*  The 
cost  of  transporting  non-resident 
high  school  pupils  in  a majority 
of  cases  exceeds  £3,00  per  month, 

"Section  10327,  R*  S»,  1939,  makes 
provision  for  the  transporation 
of  non-resident  high  school  pupils 
as  follows  * 

"1,  The  board  of  directors  of  any 
district  (rural,  etc#),  that  do## 
not  maintain  a high  school  may  trans- 
port the  high  school  pupils  whose 
tuition  it  is  obligated  to  pay*  The 
cost  of  such  transportation  may  be 
paid  from  the  incidental  fund  and 
state  transportation  reimbursement  * 
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”2,  The  board  of  directors  of  a 
district  (high  school)  that  admits 
non-resident  pupils  to  its  high 
school  may  make  provision  for  trans- 
porting such  pupils;  provided,  that 
no  money  apportioned  to  such  district 
from  any  public  fund  or  funds  has  been 
used  to  pay  any  part  of  the  cost  of 
transporting  such  pupils,  except  money 
apportioned  to  such  district  to  pay 
the  cost  of  transportation. 

it  if  K it 

"The  cost  of  transportation  of  non- 
resident high  school  pupils  provided 
by  the  high  school  district  usually 
is  greater  than  43,00  per  month,  the 
maximum  reimbursement  to  districts. 

If  the  high  school  district  is  limi- 
ted in  its  expend! turea  to  the  amount 
received  for  such  transportation,  the 
additional  cost  in  excess  of  $3.00 
per  month  must  be  forthcoming  from 
some  other  source.*  For  example*  If 
the  cost  is  |4,00  per  month  for  each 
pupil  transported,  and  the  high*,  school 
district  receives  only  $£.0Q  per  month 
as  reimbursement  from  the  state,  the 
additional  |>1 .00  per  month  must  come 
from  another  source. 

HThe  rural  or  sending  district  has 
authority  under  the  law  to  provide 
transportation  of  its  high  school 
pupils,  whose  tuition  the  district 
is  obligated  to  pay,  but  does  not 
take  advantage  of  this  law  because 
of  the  uneconomical  conditions  of 
small  unit  transportation.  Therefore, 
would  it  be  legal  for  such  sending  dis- 
trict to  pay  to  the  high  school  district 
that  provides  transportation  for  its 
pupils  the  additional  cost  in  excess 
of  $3 .00*  or  £1.00  per  month  as  il- 
lustrated aoove? 
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"In  brief.  Is  it  legal  for  the  re- 
ceiving and.  sending  school  districts 
to  cooperate  in  providing  transporta- 
tion facilities  for  non-resident  high 
sehool  pupils  in  meeting  the  cost  of 
such  transportation  whereby  the  receiv- 
ing district  would  use  all  moneys  re- 
ceived from  the  state  to  help  pay  the 
cost  of  such  transportation,  and  the 
rural  or  sending  district  would  pay 
from  its  own  incidental  fund  the  ad- 
ditional cost  in  excess  of  $3.00  to 
the  high  school  district  in  order 
that  the  full  transportation  expendi- 
tures may  be  made  by  school  district? 

\r  *>  w.  m v.  »'  ' .yL  ^ 


The  free  transportation  of  school  children  has  been 
a practice  recognized  for  some  years  in  this  State,  The 
obvious  purpose  of  such  laws  is  to  facilitate  the  op- 
portunity of  every  child  in  this  State  to  obtain  an 
education.  While  there  is  some -confusion  arising  from 
inconsistencies  in  the  various  laws  relating  to  this 
subject,  still  we  believe  that  the  statutes,  as  a whole, 
disclose  a unity  of  purpose n and  intent. 

It  is  a well— recognized  rule  of  statutory  construc- 
tion, that  in  order  to  determine  the  intent  of  the  legis- 
lature as  to  the  meaning  of  various  statutes,  that  the 
history  of  the  legislation  therein  may  be  looked  to.  (State 
v.  Forest,  162  S.  W.  706,  59  C.  J.  1017.) 

What  is  now  Section  10326  R*  S.  Missouri,  1939,  was 
enacted  In  1911,  (L.  of  1911,  P.  397.)  This  statute  was 
identical  with  its  present  form,  except  that  the  last  pro- 
viso extending  transportation  to  private  schools  was  not 
a part  thereof,  this  clause  being  added  in  1939.  That 
section  provides  as  follows* 


"Whenever  the  beard  of  directors  of 
any  sehool  district  or  board  of  educe- 
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tion  of  a consolidated  district  shall 
deem  it  advisable,  or  when  they  shall 
be  requested  by  a petition  of  ten  tax- 
payers of  such  district,  to  provide  for 
the  free  transportation  to  and  from 
school,  at  the  expense  of  the  district, 
of  pupils  living  more  than  one-half 
mile  from  the  schoolhouse,  for  the  whole 
or  for  part  of  the  school  year,  said 
board  of  directors  or  board  of  education 
shall  submit  to  the  qualified  voters  of 
such  school  district,  who  are  taxpayers 
in  such  district,  at  an  annual  meeting 
or  a special  meeting,  called  and  held 
for  that  purpose,  the  question  of  pro- 
viding such  transportation  for  the  pu- 
pils of  such  school  districts  Provided, 
that  when  a special  meeting  is  called 
for  this  purpose,  a due  notice  of  such 
meeting  shall  be  given  as  provided  for 
in  Section  10361,  If  two- thirds  of 
the  voters,  who  are  taxpayers,  voting 
at  such  election,  shall  vote  in  favor 
of  such  transportation  of  pupils  of 
amid  school  district,  the  board  of  di- 
rectors or  board  of  education  shall 
arrange  for  and  provide  such  transport- 
ation,^ The  board  of  directors  or  board 
of  education  shall  have  authority  and 
are  empowered  to  make  all  needful  rules 
and  regulations  for  the  free  transporta- 
tion of  pupils  herein  provided  for,- 'and 
are  authorized  to  and  shall  require 
from  every  person,  employed  for  that 
purpose,  a reasonable  bond  for  the 
faithful  discharge  of  his  duties,  as 
prescribed  by  the  boards'  Said  board 
of  directors  or  board  of  education  shall 
pay  by  warrant  the  expenses  of  such 
transportation  out  of  the  incidental 
fund  of  the  district*  Provided,  that 
this  section  shall  include  pupils  at- 
tending private  schools  of  elementary 
and  high  school  grade  except  such  schools 
as  ar,-,  operated  for  profit,-’*' 
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In  1919  the  general  assembly  provided  that  In  counties 
having  a population  of  250,000,  and  less  than  500,000,  school 
districts  which  did  not  have  a high  school  could  send  their 
pupils  to  an  adjoining  district  and  pay  the  cost  of  the  tui- 
tion and  transportation*  These  were  the  only  two  sections 
relating  to  transportation  of  students  until  the  passage  of 
what  is  known  as  the  1931  School  Law,  In  that  law  it  was 
provided  that  a school  district  which  did  not  maintain  a 
high  school  could  send  its  pupils  to  a high  school  in  another 
district  in  the  same,  or  an  adjoining  county,  and  the  tuition 
could  be  paid  by  the  sending  district.  The  statute  further 
provided;  (L.  of  Mo.  1931,  P.  334.) 


w # Provided  further,  that  when  any 
school  district  makes  provision  for  trans- 
porting any  or  all  of  the  children  of  such 
district  to  a central  school  or  schools 
and  the  method  of  transporting  and  the 
amount  paid  therefor  la  approved  by  the 
state  superintendent  of  schools,  the  amount 
paid  in  state  funds  for  transportation, 
not  to  exceed  three  dollars  per  month  for 
each  pupil  transported  a distance  of  two 
miles  or  more,  shall  be  a part  of  the  mini- 
mum guarantee  of  such  district* 


In  1935,  Section  16,  supra,  was  amended  and  the  clause 
relating  to  transportation  was  taken  out  of  said  section  and 
a new  section  relating  to  transportation  was  enacted.  This 
act  provided,  as  follows* 


"When  any  school  district  makes  pro- 
vision for  transporting  any  or  all 
of  the  pupils  of  such  district  to  a 
central  school  or  schools  within 
the  district,  and  the  method  of  trans- 
porting Is  approved  by  the  state  super- 
intendent of  schools  the  amount  paid 
for  transportation,  not  to  exceed  three 
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dollars  per  month  for  each  pupil 
transported  a distance  of  two  miles 
or  more,  shall  he  a part  of  the  mini- 
mum guarantee  of  such  district  for 
the  ensuing  year.  When  the  hoard  of 
directors  of  any  school  district 
makes  provision  for  transporting 
the  high  school  pupils  whose  tui- 
tion it  Is  obligated  to  pay,  to  the 
school  or  schools  they  are  attending, 
and  the  method  of  transporting  is  ap- 
proved by  the  state  superintendent  of 
schools,  the  amount  paid  for  trans- 
porting such  pupils,  not  to  exceed 
three  dollars  per  month  for  each  pu- 
pil transported  a distance  of  two 
miles  or  more,  shall  he  a part  of 
the  state  apportionment  to  such  dis- 
trict for  the  ensuing  year,  if  no  part 
of  the  minimum  guarantee  of  such  dis- 
trict has  been  used  to  pay  any  part 
of  the  cost  of  transporting  such  pu- 
pils, When  the  board  of  directors  of 
a district  that  admits  non-reaiddnfc 
pupils  to  its  high  school  makes  pro- 
vision for  transporting  such  pupils 
to  such  high  school  and  the  method 
of  transporting  and  the  transporta- 
tion routes  are  approved  by  the  state 
superintendent  of  schools  before  the 
transportation  is  begun,  the  amount 
spent  for  transporting  such  pupils, 
not  to  exceed  three  dollars  per 
month  for  each  pupil  transported  a 
distance  of  two  miles  or  more,  shall 
be  a part  of  the  state  apportionment 
to  such  district  for  the  ensuing  year, 
if  no  money  apportioned  to  such  dis- 
trict from  any  public  fund  or  funds 
has  been  used  to  pay  any  part  of  the 
cost  of  transporting  such  pupils,  ex- 
cept money  apportioned  to  sueh  dis- 
trict to  pay  the  cost  of  transporting 
such  pupils; 
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(Section  10327  R.  3.  Missouri,  1939). 

Ill  1939,  Section  10326,  supra,  and  Section  16,  which  is 
now  10327,  were  both  amended  by  a proviso  being  added  extend- 
ing the  privilege  of  transportation  to  private  schools  which 
are  not  operated  for  profit. 

The  question  presented  in  your  request  is*  Whether 
three  dollars  is  the  maximum  amount  that  may  be  spent  for 
transportation,  or  whether  the  three  dollars  is  the  maxi- 
mum that  may  be  paid  by  the  State  in  aid  of  such  transpor- 
tation. 

It  is  a rule  well  recognized  in  law  that  a school 
district  does  not  have  the  right  to  provide  free  transpor- 
tation for  its  pupils  in  absence  of  a specific  enactment 
by  the  legislature  granting  to  said  district  this  privilege. 
(State  ex  rel  Beard  v*  Jackson,  168  Ind.  389 ; Shanklin  v* 
Boyd,  146  Ky.  460 j State  ex  Boynton  v.  Bunton,  141  Kas.  103.) 

Reviewing  the  history  of  the  statutes  relating  to 
transportation,  it  will  be  seen  that  from  1911  until  1931 
the  only  transportation  that  could  be  provided  by  a school 
district  was  that  to  its  resident  pupils  to  a school  within 
the  district*  When  Section  10326  R.  S,  Missouri,  1939,  says 
that  there  shall  be  transportation  "to  and  from  school", 
it  means  to  a school  located  in  the  district*  (Gould  School 
District  v.  Koldtorff,  171  Ark#  668,  285  S,  W,  357;  State 
ex  rel  Keller  v.  Board  of  Education,  11  Ohio  App.  298.)  The 
sole  exception  was  that  in  counties  having  a population 
of  250,000,  a school  district  having  no  high  sehool  could 
pay  the  cost  of  transporting  the  pupils  to  a high  school 
in  another  district.  However*  the  expense  of  transportation 
in  both  instances  was  borne  entirely  by  the  district. 

Therefore,  for  a period  of  twenty  years  the  burden 
of  paying  for  the  transportation  of  pupils  was  placed  upon 
the  school  districts. 

The  1931  provision  seemed  to  carry  out  this  view, 
in  that  it  provided  that  "the  amount  paid  in  state  funds 
for  transportation"  would  not  exceed  three  dollars  per 
month.  The  legislature  recognized  that  this  three  dollars 
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paid  by  the  State  was  merely  in  aid.  of  the  transporta- 
tion costs  and  that  the  districts  still  had  the  right 
to  pay  any  amount  needed  in  addition  to  that  received  from 
the  State. 

Therefore,  the  three  dollars  provided  for  was  not 
the  maximum  amount  that  could  be  paid  for  transportation, 
but  only  set  a limit  to  the  amount  that  the  State  could 
pay  to  a school  district, 

' I 

The  1935  amendment  in  the  first  two  clauses,  however, 
provided  that  "tile  amount  paid  for  transportation,  jnot  to 
exceed  three  dollars  per  month  for  each  pupil  transported 
for  a distance  of  two  miles  or  more”  shall  be  a part  of  the 
money  received  from  the  State.  In  the  third  clause  it  pro- 
vided "the  amount  spent ” for  transporting  pupils  should  be 
a part  of  the  State  aid. 

While  t&ie  words  "In  State  fluids"  were  omitted,  we 
believe  that  fthe  meaning  of  the  words  is  the  same,  that  is, 
that  the  district,  as  a part  of  its  State  aid  is  to  receive 
an  amount  not  to  exceed  three  dollars  to  assist  it  in  the 
transportation  of  pupils*  This  is  a fair  construction  of 
the  language  in  the  section  and  is  also  In  line  with  the' 
policy  and  Intent  of  the  legislature  as  evidenced  by  the . 
previous  enactments.  The  geheral  assembly  did  not  mean 
to  take  away  from  the  school  district  the  power  to  pay 
for  transportation  from  district  funds,  but  Intended  only 
to  extend  to  these  districts  help  and  aid  In  carrying 
on  the  transportation  of  pupils*  This  intent  Is  further 
shown  by  the  title  to  the  1939  Act,  In  which  this  payment, 
received  from  the  State  is  designated  as  "State  aid,"  • 

(L.  of  Missouri,  1939,  P«  718*)  The  title  shows  that 
the  three  dollars  was  merely  to  "aid"  the  school  districts, 
and  was  not  to  cover  the  entire  coat  of  transportation. 

/ 

Section  10326*  supra,  sets  up  the  method  whereby 
money  may  be  raised  to  pay  for  the  transportation  of  resi- 
dent pupilB  to  a school  within  the  district,  which  money 
is  to  augment  the  money  received  from  the  state  under  the 
first  clause  of  Section  10327,  supra,  If  said  extra  money 
is  needed.  However,  in  so  far  as  the  second  and  third 
clause  s are  concerned,  which  provide  for  state  aid  where 
a district  with  no  high  school  Sends  its  pupils  to  another 
high  school,  or  when  a high  school  district,  admits  non- 
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resident  pupils,  there  is  no  statute  which  provides  how 
the  money  may  he  raised  by  the. district  to  accomplish  and 
carry  out  these  activities. 

It  is  a well  settled  rule  of  law  that  whenever  a 
duty  or  power  is  conferred  by  statute  upon  & public  of- 
ficer, all  necessary  authority  to  make  such  power  fully 
efficacious  or  to  render  the  performance  of  such  duty 
effectual  is  conferred  by  implication.  (State  ex  Bybee 
v.  Hackman,  207  S.  W.  785,  276  Mo.  110,  46  C.  J.‘  1032.) 

Therefore,  since  the  right  to  send  the  pupils  to 
a high  school  in  another  district  is  given  by  the  statute 
we  believe  that  the  right  to  spend  money  therefor  neces- 
sarily accompanies  such  right,  and  is  implied  therein. 


CONCLUSION 


Therefore,  It  is  the  opinion  of  this  department,  that 
a school  district  which  provides  transportation  facilities 
for  high  school  pupils  from  another  district,  for  which 
said  district  receives  the  amount  of  Three  hollars  per 
month  as  reimbursement  from  the  State,  may  be  paid  the 
amount  In  excess  of  the  Three  hollars  which  it  costs  said 
district  to  transport  the  non-resident  high  s chool  pupils 
by  the  school  district  from  which  the  pupils  come. 

This  additional  cost  shall  be  paid  by  the  "sending” 
school  district  out  of  its  incidental  fund. 


Respectfully  submitted, 


APPROVED* 

ARTHUR  O’KEEFE 
Assistant  Attorney  General 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


AO’KiRW 


SCHOOLS:  s1  ate  super intenaer.t  nas  power  to  prescribe  form 

for  reports  called  for  by  Section  10501,  R.s.  Mo. 
1959,  as  amended,  Laws  of  1941,  p.  536;  form  sub- 
mitted with  request  held  to  be  sufficient. 


Mur on  24,  1942 


Honorable  Lloyd  VV.  King 
State  Superintendent 
Department  of  Public  schools 
Jefferson  City,  Missouri 


Dear  Mr.  King: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion,  which  reads  us  follows: 

"Inquiry  has  oome  to  this  department 
about  the  form  of  financial  report  re- 
quired by  the  bourd  in  Seotion  10501, 
us  amended  In  louse  Bill  Ho.  146,  Laws 
of  1941,  page  556. 

"Section  10501  wta  amend eu  to  require 
school  boards  to  submit  tne  annual 
financial  report  to  the  State  Superin- 
tendent of  schools  for  approvul  before 
tne  state  school  apportionment  may  oe 
released  for  tho  ensuing  school  year. 

-.oh  year,  on  or  before  the  15th  day 
of  July,  the  district  clerk  or  seore- 
tax*y  of  tne  board  of  eaoh  district  that 
maintains  a high  school  Is  required  to 
file  a statistical  and  financial  report 
in  tnis  department.  Tula  information 
is  summarized  ana  published  in  the  State 
Superintendent’s  annual  report  as  re- 
quired by  law. 
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"The  financial  section  of  tae  secre- 
tux-y  ox  uno  board's  report  call©  for 
a complete  report  ox'  receipts  ana  dis- 
bursements: /irst,  by  funas  us  ro- 
q.uii’eu  by  lav/,  ana  second,  by  caaracter, 
aiviuea  into  .mjar  sources  of  revenue 
onu  bne  caief  character  classifications 
of  disbursements. 

"Tnia  department  aas  not  required  a 
financial  x'epox’t  wnicn  would  show  each 
minute  item  of  expenditure  fox-  wnicn  u 
wmTii.it  may  have  been  issued.  Such  a 
report  would  be  quite  voluminous  and 
would  require  a great  aeul  more  facility 
to  nanule  tne  report  ana  summarize  the 
information  befox’e  it  woula  nave  muon 
value  and  coulu  be  published. 

’•Tne  aotacaeu  copy  of  this  ^epax-tment 's 
required  financial  report  is  for  your 
exami nation.  This  x’eport  appears  to  be 
quite  exhaustive  ana  concise  in  giving 
a clear  picture  of  a scnool  district's 
financial  receipts  ana  aisbursements. 

" question: 

1.  hoes  the  proviso  tnat  the  State 
Superintendent  snail  not  release 
tne  state  aid  of  & district  until 
a copy  of  tne  required  report  has 
been  received  ana  approved  by  him 
give  tne  State  Superintendent  tne 
autnority  to  determine,  within 
the  general  provisions  of  the  law, 
tne  fona  ana  extent  of  the  finan- 
cial report  required  of  the  board? 

2.  Is  this  report  to  the  State  super- 
intendent complete  enough  to  com- 
ply witn  tne  provisions  of  section 
10501,  as  &menuea  in  House  Bill 
No.  146,  Laws  of  1941,  page  556?" 
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We  sha.ll  answer  your  questions  In  the  order  listed 
in  your  request. 


I. 

’'Does  the  proviso  that  the  State  Super- 
intendent shall  not  release  the  state 
aid  oi'  a district  until  a copy  of  the 
required  report  has  been  received  and 
approved  by  him  J.ve  the  State  Super- 
intendent the  authority  to  determine , 
within  the  general  provisions  of  the 
law,  the  form  and  extent  of  the  finan- 
cial report  required  of  the  boar*.?'’ 


Section  10501,  .:o,  19o9,  as  ueueu  by  Laws  of 

1941,  j,age  006,  provides  in  part  as  follows: 

" * * * and  provided  further,  that  it 
snail  be  the  duty  of  each  of  said 
boards,  und  of  the  boards  of  directors 
in  otaer  school  district*  in  tnis  snate 
having  six  directors  or  havix^  hiuh 
schools,  to  muke  and  publish,  annually, 
on  or  before  the  15th  day  of  July  in 
each  year,  in  3omo  newspaper  published 
in  such  school  district,  and  if  there 
be  no  newspaper  published  therein,  taen 
by  written  statements  posted  in  five 
public  places  in  such  district,  a de- 
tailed statement  of  all  receipts  of 
school  moneys,  when  and  from  what  source 
derives,  and  all  expenditures , ana  on 
what  account;  also,  the  present  indebted- 
ness of  the  district  and  it3  nature,  and 
the  rate  of  taxation  for  all  purposes 
for  the  year,  which  said  statement,  so 
required  to  be  -iade  and  published,  shall 
be  duly  attested  by  the  president  and 
secretary  of  the  board,  and  the  secre- 
tary shall  forward  a copy  of  said  report 
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to  the  state  superintendent  oi‘  puolic 
schools  at  Jeflex*son  City.  Tne  state 
superintendent  of  Scnools  snail  not 
release  tne  state  aid  apportioned  to 
sued  a district  for  the  next  ensuing 
school  year  until  a copy  of  the  re- 
quired report  nas  been  received  at  his 
office  in  Jefferson  Jity  and  nas  oeen 
approved  by  him,  and  any  board  of  edu- 
cation or  ooard  of  directors  who  shall 
fail,  refuse  or  neglect  to  order  suoh 
statement  to  be  maae,  una  any  officer 
of  said  board  who  3hall  fail,  refuse 
or  neglect  to  prepare  suoh  statement 
and  publish  and  forward  the  same,  as 
required  by  the  foregoing  provisions 
of  this  section,  when  ordered  by  such 
boaru,  shall  be  guilty  of  a misdemeanor 
ana  punished  by  a fine  not  to  exceed 
one  hundred  dollars." 

It  will  be  seen  from  the  foregoing  section  that  what 
must  be  included  in  tne  report  filed  by  tne  secretary  of  the 
boaru  Is  sat  out  in  the  section  itself.  Tne  ^atder  therein 
required  must,  therefore,  oe  included  in  any  report  which  is 
made  in  compliance  with  sold  section.  It  woula  not  be  within 
the  power  of  tne  state  superintendent  to  ncoept  any  report 
which  aid  not  contain  tne  matters  required  by  Section  10501. 
Hov.ever,  lection  10605,  h.  o.  mo . 19s9,  reads  as  follows: 

"The  blanks  for  tne  reports  required 
to  bo  made  by  the  various  school  of- 
ficers unuer  the  provisions  of  tuis 
chapter  snell  be  printed  under  the 
direction  of  the  commissioners  of  pub- 
lic painting,  in  tne  form  prescribed 
by  the  state  superintendent  of  public 
schools,  to  be  paid  for  in  like  manner 
and  upon  the  same  terms  as  other  public 
printing. " 

It  will  bo  observed  that  the  foregoing  section  of  the 
statutes  expi’essly  vesta  tne  state  superintendent  of  schools 
with  authority  to  pi’escribe  the  form  upon  which  school  officers 
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shall  make  reports  which  are  required  of  thorn  by  law.  Since 
Section  10501  requires  a report  of  school  officers,  the 
state  superintendent  of  schools,  by  virtue  of  Section  10605, 
supra,  has  the  authority  to  proscribe  the  form  upon  which 
said  report  shall  be  made.  Such  authority,  of  course,  is 
limited  to  prescribing  the  for n in  which  the  matters  re- 
quired by  section  10501  shall  be  submitted,  but  such  author- 
ity aoes  not  extend  to  prescribing  a form  which  would  not 
call  for  all  of  the  information  required  by  said  section 
10501. 


OOKCLPSIOH 


It  is,  therefore,  the  opinion  of  this  department  tnat 
the  state  superintendent  of  schools  has  autnority  to  prescribe 
the  form  upon  which  the  report  of  the  school  boards  required 
by  Section  10501,  II.  3.  Ho.  1959,  as  amended  by  Laws  of  1941, 
page  556,  shall  be  made,  subject  only  to  the  limitation  that 
any  form  so  prescribed  would  have  to  call  for  the  information 
required  by  said  Section  10501. 


II. 

"Is  this  report  to  the  State  Superin- 
tendent complete  enough  to  comply  with 
the  provisions  of  Section  10501,  as 
amended  in  House  Bill  ho.  146,  Laws  of 
1941,  page  556?" 


Said  Section  10501,  as  quoted  in  the  first  part  of 
thi3  opinion,  re tuires  the  school  boards  to  make  and  publish 

"a  detailed  statement  of  all  receipts 
of  school  moneys,  when  and  from  what 
30uroe  uerived,  and.  all  expenditures, 
and  on  what  account;  also,  the  present 
Indebtedness  of  the  district  aim  its 
nature,  and  the  rate  of  taxation  for 
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all  purposes  for  the  year,  which  said 
statement,  so  required  to  be  mane  and 
publisheu,  snail  be  uuly  attested  by 
the  president  anu  secretary  of  tne 
board,  and  the  secretary  shall  forward 
a copy  of  stia  report  to  the  state 
superintendent  9 f public  schools  at 
Jefferson  City." 

Your  second  question  is  whether  or  not  the  form 
which  you  submitted  along  with  your*  request  for  an  opinion 
meets  the  foregoing  requirements.  examination  of  tne 

form  submitteu  shows  that  it  calls  for  the  present  indebt- 
edness of  the  district,  the  nature  of  suoh  indebtedness, 
and  the  rate  of  taxation  for  all  purposes  for  the  year. 

There  is  no  question,  therefore,  but  that  said  form  com- 
plies with  that  part  of  section  10501.  The  only  otner  ques- 
tion left  to  determine  is  whether  the  form  which  you  sub- 
mitted calls  for  a "detailed  statement  of  all  receipts  of 
school  moneys,  when  ana  from  vhat  souroe  derived,  and  all 
expenditures,  and  on  v/hat  account."  In  other  words,  the 
question  is  as  to  now  minute  must  the  details  of  said  re- 
port be. 


In  the  case  of  btate  ex  rel.  v.  Gornmis a loners  of 
Washington  County,  06  Ohio  jt.  obi,  47  ] . I.  o65,  the  court 
passed  upon  the  sufficiency  of  a financial  report  required 
by, statute  to  be  made  by  the  Commissioners  of  Washington 
County.  Said  report  in  listing  the  expenditures  of  the 
revenue  listed  items  suoh  as  the  following: 


/or  blanics,  county  auditor *120.50 

/or  sheriff,  prison  boara 654.00 

For  sheriff,  superintending 

prison  labor 106.7b 

/or  sheriff,  washing  for 

prisoners  7o.07 

For  allowance  to  military 

companies  354.44 

For  ga.3,  court  house  and  Jail..  374.61 

For  telephone  rent  50.00 

For  water  rent,  court  house  and 

jail 225.15 


The  report  in  that  case  was  attacked  on  tne  ground 
that  the  same  was  not  a "detailed  report."  In  passing  upon 
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tiie  sufficiency  oi‘  sola  report  tue  court  said,  47  N.  S.  1.  o. 
568: 


"In  making  and  filing  the  report  of 
their  financial  transactions  for  tne 
year  preceding  August  dl,  189o,  in 
the  form  just  recitea,  ala  the  board 
of  county  commissioners  comply  with 
the  requirements  of  seotion  917,  .tev, 

3t . ? This  statute,  so  far  us  it  re- 
lates to  the  form  or  substance  of  the 
report  required  of  the  county  commis- 
sioners, is  in  the  follovdng  v/orcls: 

•Sec.  917.  The  county  commissioners, 
annually,  on  or  before  the  thiru  ;on- 
uay  in  September , shall  amke  a de- 
tailed report  in  writing,  to  tne  court 
of  common  pleas,  of  the  county,  of 
their  financial  transactions  during 
the  year  preceding  tne  time  of  making 
such  report.  * * * 1 If,  by  requiring 
of  tne  county  commissioners  an  annual 
'detaileu*  report  of  their  financial 
transactions,  the  general  assembly  in- 
tended that  they  should  reduce  their 
account  to  its  ultimate  analysis,  then 
the  account  set  forth  by  the  commis- 
sioners in  their  -nswer  aid  not  comply 
with  the  statute;  for  it  is  obvious 
that  many,  if  not  all,  of  the  items 
(so  called)  in  this  report,  are  mane 
up  of  o large  number  of  acre  minute 
items,  for  illustration,  under  the 
statement  of  expenditures  from  dog  tax 
funu,  only  two  Items  are  found: 

for  claims  for  sheep  killed 

by  nogs  vl>^y*lo 

Witness  fees,  mileage,  and 

blunks 79.70 

Total ,1 

"a  subsequent  part  of  the  record  dis- 
closes that  there  were  at  least  57 
distinct  claims  pair  on  account  of  sheep 
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killed  or  injured  by  dogs.  Probably 
there  were  a number  or  others.  II*, 
hov/ev  r,  the  number  was  57  only,  us 
the  statute  requires  each  olaim  to  be 
established  by  two  witnesses,  and  as 
each  witness  woula  be  entitled  to  a 
specific  ree  or  50  cents  and  mileage, 
una  us  the  account,  reduced  to  its 
last  analysis,  must  state  the  fee  and 
mileage  separately,  each  sheep  claim 
would  require  5 uistinot  items,  making 
for  the  57  claims  275  iteius  instead  of 
2,  as  stated  in  this  report;  requiring 
neerly  as  muon  space  for  stating  it, 
ana  expense  for  its  publication,  as 
will  be  necessary  in  respect  of  tne  en- 
tire report  as  made.  This  part  of  the 
report  perhaps  shows  a greeter  con- 
densation than  any  other  portion  of  it; 
but  an  inspection  of  the  whole  state- 
ment, as  reported  will  clearly  show  tnat 
a reauction  to  its  final  analysis  would 
enlarge  it  manifold.  In  the  more  popu- 
lous end  wealthy  count! es--Hamilton  and 
Cuyahoga , for  instance — the  report 
would  swell  into  an  immense  volume  if 
thus  extended,  i one  would  be  found 
patient  enough  to  vrnue  through  the  vast 
mass  of  detc.il,  »nd  each  item  would  be 
lost  in  tne  multitude  of  its  fellows. 

It  is,  of  course,  within  the  power  of 
the  general  assembly  to  require  suoh 
minuteness  as  tais  in  the  report  maue  by 
the  commissioners;  but,  unites  the  lan- 
guage chosen  by  that  body  imperatively 
demands  sucn  construction,  the  section 
shoul-  not,  in  our  opinion,  be  so  con- 
strued. ^oubtles s an  account  or  report 
which  gave  the  most  minute  circumstances 
of  a transaction,  or  resolved  Into  its 
ultimate  component  parts  every  composite 
item,  would  properly  full  within  the 
definition  of  a detailed  account  or  re- 
port; but  the  common  acceptation  of  the 
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term,  as  upplied  to  the  ordinary 
transactions  of  mankinu,  aenotes  also 
a much  less  specific  and  extenuea  sub- 
division of  a transaction.  None  of 
.the  lexicographers  assign  to  this  word 
•net ail’  3uch  a fixed  and  unyielding 
sense  as  to  limit  its  application  to 
such  transactions  and  accounts  only  as 
have  been  subjectea  to  the  most  minute 
ana  extendeu  subui vision  or  analysis 
of  which  they  were  susceptible;  nor  ao 
we  think  tne  legislature  used  the  word 
in  tne  section  unuer  consideration  in 
this  narrow  sense. 

11  In  the  report  unuer  consi aeration  the 
county  commissioners  classified  the 
several  heaas  of  expenaiture  concisely 
ana  clearly,  anu,  unuer  its  appropriate 
head,  stated,  separately,  each  particu- 
lar subject  of  expenditure.  In  every 
instance  the  purpose  to  be  attaineu  by 
tne  money  expended  was  clearly  shown. 

The  report  afforaed  the  data  necessary 
to  enable  the  committee  appointeu,  pur- 
suant to  the  statute,  to  intelligently 
examine  it.  It  aavisea  the  taxpayers 
of  the  county  of  the  several  subjects 
to  which  the  public  revenue  had  been 
devoted,  and  the  amount  expended  upon 
each  subject;  ana  this,  we  think,  is  all 
the  statute  requires.” 

It  seems  to  U3  that  the  reasoning  adopted  by  the 
court  in  the  foregoing  case  is  the  reasoning  which  should 
be  adopted  in  determining  the  sufficiency  of  the  details  of 
the  report  required  by  the  statute  under  consideration  here. 
The  form  of  report  which  you  submitted  with  your  request 
classifies  the  several  heads  of  expenditures  clearly  and 
calls  for  eaoh  particular  subject  of  expenuitures.  If  suid 
report  is  properly  filled  out  it  will  show  data  which  will 
advise  the  taxpayers  of  the  ui strict  of  the  several  subjects 
to  whioh  the  public  revenue  has  been  devoted  and  the  amount 
expended  upon  eaoh  subject.  Likewise,  said  report,  properly 
filled  out,  will  furnish  the  state  superintendent  of  sohools 
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with  information  needea  by  nis  office.  We  tnink  tula  for m, 
properly  exeoutea,  would  comply  with  tlie  statute  in  ques- 
tion. 


\j  Os . ^LUoI  OK 


It  is,  therefore,  tne  opinion  of  tnis  department  that 
the  form  submitted  by  you  for  the  report  required  of  school 
boards  cy  section  10501,  ...  ~.o.  19o9,  as  amended  by  Law* 

of  1941,  page  5o6,  is  complete  enou0h  to  comply  with  the  pro- 
visions of  said  section. 


hespectj  ully  submitted 


HaBEY  H.  m. Y 

assistant  attorney  General 


APPHOVhO: 


KC^rTi^frlaoT- 

attorney  General 


I Cj 


. 'ALTH,  BOARD  OF: 


Cie r*  • of  City  Board  of  :oaItn  is  -o  remain  as  tHe 
local  State  Registrar  in  tne  City  of  St.  Joseph, 
issouri,  a cit„.  of  the  first  class  unless  removed 
by  failure  or  neglect  of  duty. 


Hay  19,  1942. 


r.  Homer  C,  King 
ity  counselor 
t.  Joseph,  nissouri 


Dear  Sir; 


Your  letter  uatod  I, .ay  13tli,  1942,  requesting  an 
opinion  has  been  refer. ed  to  me,  This  request  is  as 
follows  j 


"In  January  1942,  tne  oom  ilssioner  of 
tie  State  Board  of  Health,  appointed 
a no vi  local  state  Registrar  of  Vital 
Statistics  for  the  cit^,  of  St,  Joseph, 
when  prior  thereto  and  over  since  the 
organisation  of  the  State  Bureau,  the 
Clerk  of  the  local  city  Board  of  Health, 
had  acted  as  local  State  legistrar,  so 
that  all  of  the  vital  statistics  were 
aianaled  tiirougn.  the  one  office  and  per- 
mit ted  us  keeping  up  our  rocorus  under 
our  ordinances  so  that  complete  records 
for  the  past  52  years  have  been  kept. 

"After  the  appointment  of  tne  new  local 
State  Registrar,  a demand  was  made  by 
a representative  of  the  state  Boara  that 
all  of  our  files  and  records  be  turned 
over  to  the  new  local  itate  Registrar, 
which  roquoat  tne  City  card  of  Health 
refused,  maintaining  that  they  were  the 
local  records  made  out  by  the  Clerk  of 
the  oard  of  Health  of  our  city  and  pi*e- 
sorvau  under  the  regulations  one.  ordinances 
providing  for  sa.e  by  the  city, 

"Then,  since  the  chango  of  registrars. 
Information  has  been  put  out  among  the 
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doctors,  cometo ry  soxtons  and  the 
undertakers  that  the  State  Hegls- 
t ration  laws  superseded  our  local 
requirements  so  that  it  .as  not 
necessary  for  any  of  them  to  comply 
otherwise  with  tho  requirements  of 
our  local  city  ordinances. 

“There  are  tiireo  (3)  questions  which 
v/e  herewith  present  and  request  your 
opinion  on  them.  In  presenting  these 
questions  for  your  opinions  tho  Mayor 
ano  City  Council  of  St.  Joseph,  its 
Board  of  Iloalth  and  certain  of  the 
physicians  and  all  of  tho  undertakers 
and  cemetery  soctons  have  requested 
tnat  wo  obtain  your  opinions  on  those 
matters.  Supplementary  to  this  letter 
we  set  out  the  ordinances  involvod, 
some  of  tho  charter  provisions  of  cities 
of  tho  first  class,  and  some  sections' 
of  tho  laws  rolating  to  tho  State  3ureau 
of  Health  which  are  involved  in  this 
matter,  together  witm  a few  sug  ostions 
to  aid  in  your  investigation. 

“If  there  are  any  further  details  that 
you  would  like  to  have,  we  will  be  glad 
to  furnish  them  or  assist  you  in  any  way 
that  we  can. 

“The  questions  are  as  follows: 

“ lb. '.STICK  ONE:  Does  the  City  of  St. 
Jo3epn  have  the  right,  under  its  onnrter 
as  a city  of  tho  first  Class,  and  its 
ordinances  herein  set  out,  to  require  the 
registration  of  births  and  deaths  and  re- 
quire burial  permits  from  the  Clerk  of 
the  Board  of  Health  of  this  city  before 
tho  internment  or  removal  of  dead  bodies 
in  tho  city. 

"In  other  woras,  are  these  ordinances  re- 
quiring the  registration  of  births  and 
deaths  with  the  City  Board  of  Health  and 
the  ordinance  requiring  burial  permits 
frova  the  Clerk  of  our  .Board  of  Usalth, 
valid? 
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" Q.UBSTION  T . . 0 : Assuming  that  the 
City  or  sfc.  Joseph  has  nintained 
an  efficient  and  competent  local 
registration  bureau*  Did  the  Com- 
missioner of  the  State  3oard  of 
Health  (In  view  of  Sections  9763  and 
9749),  have  the  right  to  remove,  dis- 
charge or  discontinue  our  Clerk  of 
the  City  3oard  of  Health  as  local 
state  registrar  of  vital  statistics 
for  this  city  in  January  1942,  without 
cause  other  than  his  desire  to  givo 
the  place  to  another  person  with  the 
emoluments  thereof? 

"v.UjJSTIOH  THKBL:  Is  it  necessary  for 
the  city  of  t.  Joseph  Board  of  Health 
to  turn  over  to  tho  now  local  state 
registrar  our  ooolcs  of  records  of  vital 
statistics  consisting  of  the  bounu  vol- 
umes of  duplicates  of  registrations 
prepared  and  filod  in  tills  office  by 
the  Clerk  of  the  City  Boara  of  Health  as 
explained  herein?” 

The  request  contains  throe  questions  which  we  will 
endeavor  to  answer  In  order.  Howevor,  in  rendering  our 
opinion  on  these  questions,  we  are  assuming  per  your  letter 
that  (1)  tho  Kegl strati on  ;ureau  in  the  City  of  Ct.  Joseph 
is  an  efficient  and  competent  bureau  and  that  (2)  the 
official  sought  to  be  removed  has  not  been  replaced  through 
failure  anu  neglect  of  dutr  but  only  t}irough  tho  "desire  to 
,lvo  tne  laco  to  another  person  with  tno  e .oln  ;onts  thereof." 

The  facts  seem  to  show  that  St.  Joseph  bocarne  a 
city  of  the  first  class  in  1909  and  at  that  time  all  the  laws 
or  parts  of  lav/a,  not  Inconsistent  with  provisions  of  the 
article  designating  such  city  as  oeing  of  tho  first  class, 
and  which  ordinances  were  operative  in  the  city  prior  to  its 
reorganization,  should  continue  in  force  until  repealed  or 
changed  by  ordinance.  Farther,  that  at  tne  time  of  reorga- 
nization of  tho  city,  there  were  ordinances  providing  that 
there  should  bo  a record  Kept  of  all  births,  .nrriagss  and 
deaths  and  that  burial  permits  should  be  procured  before  the 
burial  of  an y bodies. 

Under  paragraph  18  of  Section  6295,  R.  S.  Mo.  1939, 
which  section  has  to  do  with  the  powers  and  duties  of  the 
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Major  arid  Council  in  a city  of  tho  first  class,  wo  find 
the  following: 

"XVIII,  To  provide  for  the  regis- 
tration of  births,  marriages  and 
deaths,  and  to  suppress  prize  fights, 
bull  fights,  uog  fights,  chicken 
cock  fights,  gaming  or  gambling  houses, 
and  to  suppress  bawdy  and  disorderly 
houses,  houses  of  ill-fame  and  assig- 
nation." 

Vie  will  next  cite  you  to  Section  6558,  R.  S.  Mo.  1939,  which 
section  provides  for  the  establishment  of  a Health  Department 
in  all  cities  of  the  first  class  in  Missouri,  in  which  category 
St.  Joseph  falls.  Said  section  is  as  follows: 

"There  is  hereby  established  in  all 
cities  of  the  first  class  a depart- 
ment to  be  known  as  the  health  depart- 
ment, which  shall  be  under  the  control 
of  a board  of  health,  which  shall  con- 
sist of  three  members,  who  shall  serve 
without  compensation  and  who  shall  be 
appointed  by  the  mayor,  as  are  other 
ap  ointive  officers.  The  mayor  in 
such  cities  shall  be  ex  officio  a mem- 
ber of  said  board  of  health,  and  may 
be  present  at  its  hearings  and  delib- 
erations, and  make  such  recommendations 
as  he  may  see  fit,  and  take  part  In 
all  .natters  coining  before  3aid  board 
of  health,  but  shall  not  be  entitled 
to  a vote.” 

Section  6540,  R.  S.  Mo.  1939,  then  prescribes  the 
powers  and  duties  of  the  Board  of  Health  of  such  city  which 
is  created  by  Section  6538,  supra.  This  section  provides  as 
f ollov/s : 

"Said  board  shall  have  power  and  It  shall 
be  its  duty  to  enforce  the  lav/s  of  the 
state  of  Missouri  and  all  ordinances  In 
relation  to  public  health;  to  have  the 
care,  management  and  control  of  all 
buildings,  institutions  and  property 
owned  or  used  in  such  city  as  hospitals 
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or  institutions  for  tho  caro  and  ti*eat- 
ment  of  sick  or  injured  persons,  or  as 
quarantine  hospitals  or  stations  with- 
in or  without  the  corporate  limits  of 
such  city,  and  to  have  tho  custody  of 
aj.1  persons  Confined  therein;  to  direct 
tho  inspoction  of  every  part  of  such  city 
and  its  environs,  with  a viev:  to  the 
maintenance  of  tin  sanitary  condition  of 
such  city,  and  for  such  purpose  shall 
have  power  to  enter  any  public  building 
or  premises,  and,  on  reasonable  notice, 
an,,  private  building  or  premises,  when- 
ever the  sane  uay  boco  e necessary  in 
the  discharge  of  tho  duties  imposed  on 
said  board;  to  have  charge  of  the  in- 
spection of  dairies,  milk,  moat,  all 
foodstuffs,  and  all  water  supplies  for 
drinking  purposes;  to  onforce  all  pure 
food  laws;  to  investigato  tho  nature  of 
all  contagious  or  infectious  diseases, 
ajad  take  measures  to  provont  thoir  de- 
velopment or  continuance,  by  quarantine 
or  otherwise,  and  when  necessary  to  the 
public  health  and  safety,  to  order  the 
destruction  of  ani.iale  suffering  from  any 
contagious  or  infectious  diseases,  and  the 
building  within  which  they  have  been  sick 
of  such  dlsoases;  to  abate  all  nuisances 
in  such  city,  ana  to  regulate  tho  sanitary 
condition  of  all  morgues,  cemeteries, 
crematori  s,  vaults,  and  burial  places, 
and  the  disposition  of  dead  bodies  of 
persons  ana  animals;  to  provide  for  the 
registration  of  births,  marriages  and 
deaths  within  such  city;  to  perform  such 
other  duties  as  nay  bo  conferred  by 
ord Inane e.M 

As  can  be  seen  from  this  section,  the  3oara  of  Health 
of  your  city  has  the  power  to  regulate  tho  registration  of 
"births,  marriages  ana  aeaths"  in  such  city. 

Section  9764,  ;t.  S,  i o.  1939,  dealing  with  the  pro- 
curement of  a burial  penult,  provides  as  follows: 
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"The  body  of  any  person  whose  death 
occurs  in  the  state  shall  not  be  in- 
terred, deposited  in  a vault  or  tomb, 
cremated  or  otherwise  disposod  of, 
or  removed  from  or  into  any  regis- 
tration district  until  a permit Ibr 
burial,  removal  or  other  disposition 
shall  have  been  properly  issued  by 
the  local  registrar  of  the  registra- 
tion, district  in  which  the  death 
occurs i Provided,  no  such  removal 
permit  shall  bo  required  'hen  a dead 
body  is  removed  for  the  urpose  of 
preparing  such  body  for  burial,  but 
no  such  body  shall  bo  interred,  de- 
posited in  a vault  or  tomb,  creioated 
or  otherwise  disposed  of  until  a per- 
mit so  to  do  has  been  properly  issued 
by  the  local  registrar  of  the  regis- 
tration district  in  which  the  death 
occurs.  And  no  such  burial  or  re- 
moval permit  shall  be  issued  by  any 
registrar  until  a complete  and  satis- 
factory certificate  of  death  has  been 
filed  with  him  as  hereinafter  provided: 
Provided  t that  whan  a dead  body  is 
transported  by  common  carrier  into  a 
registration  district  in  Missouri  for 
burial,  then  the  transit  and  removal 
permit,  issued  in  accordance  with  the 
law  and  healtu  regulations  of  the 
place  where  the  death  occurred, vhen 
said  death  occurs  outside  of  the  state 
of  Missouri,  shall  be  accepted  by 
the  local  registrar  of  the  district, 
into  which  the  body  lias  boen  trans- 
ported for  burial  or  other  disposition, 
as  a basis  upon  which  he  shall  issue 
a local  permit,  in  the  same  v/ay  as  if 
the  death  occurred  in  his  district, 
but  shall  plainly  enter  upon  the  face 
of  the  burial  permit  the  fact  that  it 
was  a body  shipped  in  for  interment, 
and  give  the  actual  place  of  death;  but 
a burial  permit  shall  not  be  required 
from  the  local  registrar  of  the  district 
in  which  interment  is  made  when  a body 
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is  removed  from  one  district  in 
1 is a our i to  another  in  the  state, 
for  purpose  of  burial  or  other  dls- 
postion,  either  by  co  mon  carrier, 
hoarse,  or  other  conveyance;  and  no 
local  registrar  shall,  as  such, 
require  from  undertakers  or  persons 
acting  as  undertakers  any  fee  for 
the  privilege  of  burying  deed  bodies.” 

V<e  do  not  think  that  the  ordinance  of  the  City  of  St.  Joseph 
in  any  way  conflicts  with  the  State  statute  cited  above. 

In  view  of  the  statutes  citod  supra,  it  is  the 
opinion  of  this  popart,  .ent  that  the  city  of  St.  Joseph  has 
tne  authority,  through  its  Health  Department,  to  regulate 
by  ordinance  the  registration  of  births  anc  deaths  in  said 
city,  and  to  require  tne  possession  of  a burial  permit 
before  any  body  is  interred. 


" )U~.-STICN  T O:  Assuming  that  the 
uiiy  of  ft.  Toseph  has  maintained  an 
efficient  and  competent  local  regis- 
tration bureau:  Did  the  Commissioner 
of  the  State  Board  of  Health  (In  view 
of  Sections  9763  and  9749),  have  the 
right  to  I’emove,  discharge  or  discon- 
tinue our  Clark  of  the  City  Board  of 
Health  as  local  state  registrar  of  vital 
3tatiatic3  for  this  city  in  January  1942, 
without  ca\u  e other  tlian  hi3  dosiro  to 
give  the  place  to  another  person  v.'ith 
the  emoluments  thereof?  " 

Wo  will  cite  you  to  Section  9763,  :t.  S.  Ho.  1939,  which  pro- 
vides as  follows: 

"Within  ninoty  day3  after  tho  talcing 
effect  of  this  article,  or  as  soon 
thereafter  as  possible,  the  state  board 
of  health  sliall  appoint  a local  regis- 
trar of  vital  statistics  for  each  regis- 
tration district  in  tho  state.  The 
torn  of  office  of  local  registrars, 
appointed  by  said  board,  shall  be  for 
four  years,  beginning  with  the  first  day 
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of  January  of  the  year  In  which  this 
article  shall  take  effect,  and  their 
successors  siiall  be  appointed  at  least 
ten  days  before  the  expiration  of  their 
terms  of  office:  Provided , that  in 
cities  where  health  ofi'icers  or  other 
officials  are  conducting  effective 
registration  of  births  anu  deaths  undor 
local  ordinances  at  the  time  of  the 
taking  effect  of  this  article,  such 
officers  shall  oe  continued  as  registrars 
in  ana  for  such  cities,  and  shall  be 
subject  to  the  roles  and  regulations  of 
the  state  registrar,  and  to  all  of  the 
provisions  of  this  article.  Any  local 
registrar  appointed  by  said  board  who 
fails  or  neglects  to  discharge  efficiently 
tne  duties  of  his  office  as  laid  down 
in  this  article,  or  who  fails  to  make 
prompt  and  complete  returns  of  births 
anu  deaths,  as  required  thereby,  shall 
be  forthwith  removed  from  his  office  by 
the  state  board  of  health,  and  his  suc- 
cessor appointed,  in  addition  to  any 
other  penalties  that  may  be  imposed, 
under  other  sections  of  this  article, 
for  failure  or  neglect  to  perform  his 
duty,  ^ach  local  registrar  appointed 
by  said  board  shall,  immediately  upon 
his  acceptance  of  appointment  as  such, 
appoint  a aeputy,  whose  auty  it  s.iail  be 
to  act  in  his  stead  in  case  of  aosenoe, 
llln-ss,  or  uisability,  ana  who  shall 
accept  such  appointment  in w rlting,  and 
who  shall  bo  subject  to  all  rules  and 
regulations  governing  the  action  of  local 
registrars.  Aid  when  it  may  appear  nec- 
essary for  the  convenience  of  the  people 
in  any  registration  district,  the  local 
registrar  Is  hereby  authorized,  with  the 
approval  of  the  state  registrar,  to 
appoint  one  or  more  suitable  persons  to 
act  as  subrogistrars , who  shd.  1 be  author- 
ized to  receive  certificates  and  to  issue 
burial  or  removal  permits  In  ana  for  such 
portions  of  the  registration  district  as 
may  be  des Ignat od;  and  each  subregictrar 
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shall  note,' over  his  signature,  the 
date  on  which  o ach  certificate  was  filed, 
and  shall  forward  all  certificates  to 
the  regia trar  of  the  district  within  ten 
days,  and  In  all  casos  before  the  third 
day  of  the  following  month*  Provided, 
that  all  subregistrars  shall  bo  subject 
to  the  supervision  and  control  of  the 
state  registrar,  and  any  be  by  him  re- 
moved for  neglect  or  failure  to  perform 
their  duties  In  accordance  with  the 
provisions  of  this  article  of  the  rules 
and  regulations  of  the  state  registrar, 
and  they  shall  be  liable  to  the  same 
penalties  for  neglect  of  duties  as  the 
local  registrar:  Pro video,  that  on  and 
aftar  July  1,  1937^  in  all  co^uitles  having 
or  which  iiia,  hereafter  have  a population 
of  two  hundred  thousand  inhabitants  and 
less  tiian  four  hundred  thousand  inhabi- 
tants according  to  the  last  federal  de- 
cennial census,  where  a deputy  state 
health  com.  iiss  loner  shall  iiave  been  ap- 
pointed by  the  county  court,  such  deputy 
state  health  co  aiissioner  sixall  be  the 
local  registrar  and  shall  oe  subject  to 
all  rules  and  regulations  governing  the 
action  of  local  registrars,  prescribed . by 
this  article." 

This  s ction  was  >rl  Lssed  on  , 1909*  no  In- 

formation fnrnisned  this  Department  shows  that  an  ordinance 
of  St.  Joseph  provided  for  the  Clerk  of  the  3oard  of  Health 
to  register  births,  marriages  and  deaths  as  early  as  1891  or 
eighteen  years  preceding  the  pasaa  ;e  of  the  ^tato  law. 

Again  citing  a portion  of  Section  9763,  supra,  v.e 
fln^.  the  following: 

"I'i'ovla od,  that  in  cities  where  health 
officers  or  other  officials  are  conduct- 
ing effective  registration  of  births 
anu  deaths  under  local  ordinances  at  the 
time  of  the  taking  effect  of  this  article, 
such  officers  shall  ds  continued  as  regis- 
trars in  anu  for  such  cities,  anu  shall  be 
subject  to  the  rules  and  regulations  of 
the  state  registrar,  and  to  all  of  the 
provlBio  s of  this  article.  «•  fc" 
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According  to  the  facts  as  furnished  this  Department,  the 
Health  Department  was  conducting  an  effective  registration 
of  births  and  deaths  at  the  time  the  State  provisions  were 
passed.  Then  under  the  provision  above,  the  officer  having 
charge  of  the  registration  at  that  tine,  remained  as  the 
local  "registrar"  for  such  cit^  only  to  be  removed  for 
"failure  or  neglect  of  dut^ e feel  that  the  legislators 
did  not  intend',  in  passing  this  provision, to  supersede  the 
powers  of  the  city  of  the  first  class.  Rather  we  think 
that  it  v/as  the  intention  of  the  lawmakers  to  let  a city 
which  had  a well  organized  and  efficient  Health  Department, 
take  care  of  their  own  registration  and  that  the  officer 
selected  by  the  Board  of  health  of  such  city  shoulu  remain  as 
the  local  3tato  registrar  for  that  city,  unless  removed  for 
failure  or  neglect  of  duty.  This  indention  on  the  part  of  the 
le  is la tors  has  oeen  recognized  by  the  fact  that  for  the  past 
thirty- two  years  the  Clerk  of  the  City  Haalth  Depart  ent  has 
been  local  registrar  in  the  City  of  3t.  Joseph. 

It  is,  therefore,  the  opinion  of  thi3  department  that 
the  City  Clerk  of  the  Health  Board  of  the  City  of  St.  Joseph 
is  the  local  registrar  for  that  city,  until  he  is  removed  for 
f alliire  or  neglect  of  duty.  Further,  that  the  appointment  of 
any  other  person  to  ^replace  him  by  the  State  authorities,  was 
void  unless  ho  was  removed  for  these  reasons. 


11  ^UKSTIQIt  TH11DB i Is  it  necessary  for  the 
City  of  St.  Joseph  Board  of  uealth  to 
turn  over  to  the  now  local  state  registrar 
our  Dooks  of  records  of  vital  statistics 
consisting  of  tae  bound  volumes  of  dupli- 
cates of  registrations  prepared  and  filod 
in  this  office  by  the  Clerk  of  the  City 
Board  of  Health  as  explained  herein?" 

This  question  is  superfluous  in  view  of  our  opinion  on  question 
two.  In  other  words,  if  the  records  are  still  in  the  possession 
of  the  Clerk  of  the  City  Board  of  Health,  vhich  your  request 
seems  to  Indicate,  he  remains  as  local  registrar  for  the  city 
and  is  still  the  legal  custodian  of  the  records.  Therefore, 
if  a demand  is  made  for  the  records  by  some  person  without 
authority,  he  is 'under  no  compulsion  to  relinquish  possession 
of  same.  If  the  clerk  had  been  removed,  for  failure  or  neglect 
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of  duty,  tlior©  would  bo  a different  question  presented  since 
ho  would  not  be  the  legal  custodian. 


respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


APi'AOVAD: 


roY  mckiaiaici: 

Attorney-General 
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TWO  QUESTIONS  IN 
REGARD  TO  VOCATIONAL 
EDUCATION: 


State  Board  of  Educa- 
tion is  not  authorized 
to  receive  funds  from 
R.  E.  A.  cooperatives 
for  such  training  pro- 
gram. 


:Si 


Lon.  Lloyd  ;.  ring 

Stuti  Ju nor intend ent  o Public 

Jefferson  Cit,  , . issouri 


Schools 


De;;r 


J in 
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1L4£,  which  is  as  follows: 


our  opinion  ic  ucct 


uj.  oune  o. 


i»  n 


uc 


Df P t o£  ■ ucotlon,  Vonr- 

t lonnl ^ Diyi si°n , hae  been  reauei  ted  hv 
t;  e United  wtutes  Depart;nont  of  a rlcul- 
tuin.-,  ..ur  1 ;iectrifieution  .tdmlnlstra- 
wloa,  to  cooper..  to  1 q j(j>.  tiuinin, 

iac~i  Dloctrifiorition 

uari  .il  at  ration  oooperutjv  a is:  ri 

i rut<  ( . 

' ■ the  co- 

opeii  tivos  njitcher  with  j'or'erri  rur-dr 
for  vootiti  nul  eduo  tiuri. 


"Lef;  re  .u.kiny  any  err  n,  - 
cori-ying  o.i  ti  t;  job  tr»  i iu 
t!.o  liurnl  ..lectrif icr.tior. 

I should  like  to  I lvc  vour 

the  follov  in.  : 

■»  ■ 


arts  for 

rogru  for 

, 

opinion  o t 


• ould  the  ~tu.tc;  Leo  ituer.t  of 
■uduoat ion,  Voo  bio  .1  Division. 

rut;  ori2ed  to  reoeivs  funds 
xivu  t r Rural  electrification 

•;  iv 

(ie-'osit  those  fundf  In  th<’  * 

:reesury,  and  artel  havi 
matched  then  witl  eral  fund 
ex.  ent  them  for  oc.rr;  lnr  on  a 
fc*  alnii  rc  . 


Ho...  Lloyd 


King 
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2.  Is  t e Rural  Rlectrific,  tion 

.idniinistrut ' on  a governxuont 
a'  :nc;  ‘ oulc  the  cooperatives 
of  th . I.-  r 1 _;lectrific-tiori 
-uLmiristxnti  :n  be  construed  as 
a part  of  ...  varment  agency  or 
would  the  cooperatives  o Lie 
Rural  electrification  ..d  RLMstru- 
tion  he  ul‘  '.c  (in,.  - iva  he)  in- 
stitutions'" 

For  the  purges  5 o this  opinion  we  shall 
answer  four  ••  e:  ti  ns  ' . The  first 

question  to  V considered  is,T,is  the  Rural  electri- 
fication -dnir.  *■  str-  ' * in  poverm  nt  a^e  iCy?" 
Chapter  1,  Title  7,  art  i 1,  . . . , in 

very  ' ' h ..  s<  c- 

tion  is  as  follows: 

"Th  .re  if_  ' . ely  c . e ’ M.  and  established 

an  '■."cnc;  cM  ’’ho  I'nitcd  Stan,  to  be 

’ VKural  dlocTri  ic..  TTon  . .d- 
.{nfsti-i'clo  •' 1 , T*TT  uT  ■ .~~L  "of  wllich 

‘sf’nTJ  Tie”  exercised  i;  -n  acLo.'  nistrator , 
who  shall  be  appoint  d y tin  President* 
b-  and  "it1,  the  advic  and  consent  oi'  the 
Senate,  for  a tom;  of  ten  years,  and  who 
shall  re"  ivo  a salary  of  y 10, 000  oer 
year.  This  chapter  may  be  011..,, 
f . ification  ..ct  oh  IhPG’M 

(Underscorinp  o rs.J 

The  second  part  of  your  second,  question 
namely, "Would  t’:e  cooperatives  of  the  Rural  ~.lec- 
trificatim  -d  M Istratipn  •_  •.oust rue-.,  as  a curt 
of  a yovernueut  e ■ ncy  ....  would  the  cooperatives  of 
the  Rural  ilectri’ic' ti  Ministration  ->e  public 
(uon-pri'  ) institutions?”.  I u derst&nd  the 
law,  the  coo  : u'  L«  J.  ...  would  not  be 

construed  as  either  of  tie  t . i.enti  ned.  The 
Rural  dlectrif ic.  Mon  Cooperative  mt  is  found  in 
Article  7,  Chcpt  .r  ZZ  o.  i ©vised  - chutes  or  Mis- 
souri, If .'-f . rh  . sec  nd  sect  Lon  under  this  chapter 


Eon.  Lloyd  . Lin*; 
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designates  just  what  these  cooperatives  u:e.  Cec- 
tion  53E7 , hiol  is  the  r cti  on  ve  mention,  is  aa 
follows: 

"Cooperative , nonprofit,  ie  i- ers  ip  cor- 
porations -nay  he  organized  u er  this  act 
for  the  »ur  ;ose  of  supplying  electric 
energy  and  promoting  and  extending  the 
use  thereof  in  rural  areas.  Corporations 
organized  a.  der  this  act  aiici.  corporations 
which  become  su  ject  to  tills  act  in  the 
manner  hereinafter  rovided  are  herein- 
after referred  • as  ’cooperatives . 

I urtl  ur,  Lection  53C-8,  ii*  s.  o. , IS  39, 
s.ts  out  ong  which  are  the  following: 

"L  cooperative  stall  have  cower: 

(a)  To  sue  and  be  sued,  in  its  cor- 
porate n:  e; 

(b)  To  have  tv;enty-f i e years  ex- 
* ister.ce; 

(c)  To  ado  t a corporate  coal  i nd 
alter  the  same  at  pleasure;  * 

Lection  5 89  provides  that  rules  aid  re- 
gulations prescri  ed  by  tl  3 Public  nervic ; Gomnls- 
sion  shall  apply  to  these  cooperatives* 

Section  5391  sets  out  how  they  nay  bo 

organized. 


Section  5392  provides  for  articles  of 
cooperatives  to  a filed  \ ith  the  secretary  of 

State . 

ncction  5323  provides  for  bylaws  to  be 

adopted. 

Section  5394  provides  for  qualifications 

for  members  , testings,  etc. 
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Section  5295  provides  To:  a hoard  of  direc- 
tors to  ma,"e  t'  s co:n • ntive. 

Sections  5402  provides  In  part  as  follows: 

••An;'  corporation  organized  under  the  laws 
of  this  state  for  the  purpose,  a on; 
others,  of  sun  lying  elec  .ric  ereigy  in 
rural  areas  ioy  be  converted  1 to  a co- 
operative and  1 ocome  subject  -to  this  act 
with  the  sane  effect  as  if  originally 
organized  under  ir  >ct  y complying 
with  the  following  requirements:  * * * " 

nee,  wa  believe  that  a Rural  Alectri- 
fication  Coopei  tive  is  n;  t’  .In  • nr .tq  nor  less  than 
a privete  corporation  organised  under  the  Ians  of 
this  Ctate  in  a like  manner  as  any  other  priv  te 
corporation-. 


’Tow,  turning  to  your  first  quest!  n,  which 
asks  in  substance  if  the  otate  Department  of  educa- 
tion-vocational divisi  n-C'-uld  roceive  funds  from 
these  cooperatives,  divert  then  to  f s State  Trea- 
surer and  after  latching  then  with  federal  funds 
emend  then  for  c rrying  on  a trainin'-  program.  Wf 
must  assume  in  the  first  instance  that  t is  train- 
ing or  job  to  gram  would  be  r nro.gr  to  train  men 
for  these  cooperatives.  Section  4;,  article  4, 
Constiti  tio  issuurl,  . r. vices  as  follows: 

"Tho  General  Assam.  lv  shall  hav  no  power 
to  nake  any  ;rant,  or  to  authorize  the 
making  of  any  , grant  of  public  money  or 
lu  ai  y inc  i i u 1,  asso- 
ciation of  individuals,  mu  1 or 

other  cor  oration  whatsoever:  lrovl Jed . 

That  this  shall  not  ce  re  cons  rued  Vs  to 
prevent  the  grant  of  id  in  a c..se  of 
ublic  calunit 


.o.,  1939, 


-lticle  6,  Chapter  7 , A 
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together  with  the  a end -ante  of  2c  ti  v e 1C525, 
10520,  10527,  10528,  10529,  Law  rl,  1941, 

sets  out  Just  what  t'  o It/. te  i ’-ard  of  -ducotlon — 
Vocational  Dli  Islon — c;in  do,  ; 

fund  a , w)  fu  s shal  t ined  nd  all 

other  matters  relatin  ’ to  thlr.  branch  of  the  edu- 
cations! system. 

Oect'on  10r  5rj  emits  the  3tate  o id  to  uc- 
ceot  gifts  and  dou  ti  no  ! i.ch  shall  b • used  -.  s 
you  set  out  in  your  question  only  for  the  rehabil- 
itation of  disabled  persons.  Nowhere  In.  ti  ls  *.ct 
is  authority  -ranted  the  2 tale  hoard  to  acce  t such 
aid  nor  o dis  ease  funds  in  such  a miner  as  you 
have  lien 1 3 I ur  qu  i..i.. 


CGI'CLULI  K 


It  is,  therefore,  the  opinion  of  this 

office : 

1)  That  the  hural  hloctriflcation  vdululscration 
Is  a government  agency. 

2)  That  the  cooperatives  formed  under  t c hural 
fleet! 'flection  Adiinistrs  lor  era  erely  cor- 
porations organized  similarly  to  and  covemed 
In  the  S'T.e  manner  as  other  co^  xirotions  of 
Ilk:  .uturc . 

3)  That  the  htate  .o;:d  of  aduc  tion  i.  not  ’ranted 
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the  authority  to  accent  fu.  ds  frou  the  coopera- 
tives and  divert  tl±eu  to  ti  e State  Tr  e surer 
who  would  in  <urn  ch  the:,  vith  "eder.:!  funds 
for  the  >urpos_  o l , cicl  joi  tr.  i I . 'or  the 
cookie  ^ive,T  s pers  'in  1. 

spectful'ly  suh fitted. 


i/lv.  . : ,hdv.r 

assistant  ttoraey-hererel 


ROY  chi  1.1  Cit 
ivttorney-deriernl 


SCHOOLS:  Under  Section  10501,  h.  S.  Mo.  1939,  as  amend9a  Lav. o 

of  Mo.  1941,  "copy"  of  treasurer's  statement  does  not 
mean  "certified  copy"  or  "proof  of  publication." 


July  22,  1942. 


Honorable  Lloyu  W • King 
State  Superintendent  of  schools 
Jefferson  City,  Missouri 
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Dear  Mr.  King: 


The  Attorney-General  wishes  to  acknowledge  recoipt 
of  your  letter  of  July  18,  1942,  requesting  an  opinion  from 
this  department.  The  letter  requesting  such  opinion,  alter 
omittin  tno  caption  and  signature,  is  as  follows: 

"Inquiry  has  come  to  this  Department 
about  txie  requirements  of  the  law 
overning  the  making  and  publishing 
of  a financial  report  by  the  board 
of  education  as  required  in  Section 
10501,  as  amended  in  House  Dill  No. 

146,  Laws  of  1941,  page  536. 

"Section  10501,  as  amended,  requires  the 
board  of  education  to  make  and  publish, 
annually,  on  or  before  the  15th  day  of 
July  in  each  year,  a financial  statement. 

The  law  further  provides  that  a copy 
of  the  board's  financial  report  shall 
be  sent  by  the  secretary  to  the  State 
Superintendent  of  Public  Schools  before 
the  district  can  qualify  for  the  state 
apportionment  of  public  school  funds. 

"In  a previous  inquiry,  I submitted  to 
you  a general  financial  statement  form 
to  bo  used  by  the  socrotary  of  the 
board  in  making  the  required  financial 
report  to  this  Department . In  submitting 
this  fora,  I aaiced  if  it  was  complete 
enough  to  comply  with'  the  provisions  of 
Section  10501,  as  amended  in  House  Bill 
No.  146,  Laws  of  1941,  page  556.  Also, 
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I asked  if  this  law  gave  the  State 
superintendent  authority  to  determine, 
within  the  general  provisions  of  the 
law,  the  form  and  extent  of  the  fi- 
nancial report  requirod  of  the  board. 

"In  your  official  opinion  of  uarch  24, 

1942,  you  advised  that  the  form  sub- 
mitted by  this  Department  is  complete 
enough  to  comply  with  the  provisions 
of  the  law,  and  that  the  State  Superin- 
tendent of  Schools  has  authority  to 
prescribe  the  form  upon  which  the  re- 
port shall  be  made  to  his  office. 

"boards  of  education  have  asked  whether 
or  not  it  Is  mandatory,  under  this  act, 
for  them  to  submit  as  proof  of  publica- 
tion a certified  copy  as  reported  and 
published  in  the  district,  and  whether 
or  not  the  State  Superintendent  of 
Schools  has  the  authority,  under  this 
act,  to  require  such  proof  of  publication. 

"Ciuestion: 

"1.  Does  the  State  Superintendent  of 
Schools  have  specific  authority, 
under  the  provisions  of  this  act, 
to  requii’e  the  board  of  education 
to  submit  to  this  Department  a 
copy  of  the  certified  proof  of 
publication  before  the  district  - 
can  qualify  for  the  state  public 
school  fund  apportionment? 

"2.  If  the  State  Superintendent  of 
Schools  does  not  have  authority 
to  require  proof  of  publication 
of  the  financial  statement,  on 
whom  rests  the  responsibility  for 
enforcing  the  law  which  requires 
Its  publication? 

MI  shall  appreciate  your  acivice  and  official 
opinion.*' 


.ion.  Lloyd  W.  King 
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As  to  your  first  question,  I will  clue  bection 
10501  of  the  Revised  Statutes  of  Missouri  for  193 j,  and  as 
amended  by  the  Laws  of  Missouri,  1941,  page  536,  which 
section  provides  as  follows: 


"Ho  member  of  any  public  school  board 
of  a city,  town  or  village  in  this 
state  having  less  than  twenty-five 
thousand  inhabitants  shall  hold  any 
office  or  employment  of  profit  from 
said  board  while  a member  thereof 
except  the  secretary  and  treasurer, 
who  may  receive  reasonable  compensa- 
tion for  their  services;  Provided, 
the  compensation  of  the  secretary  shall 
not  exceed  one  hundred  and  fifty  dollars, 
and  that  of  the  treasurer  shall  not  ex- 
ceed fifty  dollars  for  any  one  year; 
and  provided  further,  that  it  shall  be 
the  duty  of  each  of  said  boards,  and  of 
the  boards  of  directors  in  other  school 
distric  ts  in  this  state  having  six 
directors  or  having  high  schools,  to 
xaaxe  and  publish,  annually,  on  or  before 
the  15th  day  of  July  in  each  year,  in 
some  newspaper  published  in  such  school 
district,  and  if  there  be  no  newspaper 
published  therein,  then  by  written  state- 
ments posted  in  five  public  places  in 
such  district,  a detailed  statement  of 
all  receipts  of  school  moneys,  when  and  from 
what  source  derived,  and  all  expenditures, 
and  on  what  account;  also,  the  present  in- 
debtedness of  the  district  and  its  nature, 
and  the  rate  of  taxation  for  all  purposes 
for  the  year,  which  said  statement,  so 
required  to  be  made  and  published,  shall 
be  duly  attested  by  the  president  and 
secretary  of  the  board,  and  the  secretary 
shall  forward  a copy  of  said  report  to 
the  state  superintendent  of  public  schools 
at  Jefferson  City.  The  state  superintend- 
ent of  schools  shall  not  release  the  state 
aid  apportioned  to  such  a district  for  the 
next  ensuing  school  year  until  a copy  of 
the  required  report  has  been  received  at 
his  office  in  Jefferson  City  and  ha3  been 
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approved  by  him,  and  any  board  of 
education  or  board  of  directors  who 
shall  fail,  refuse  or  neglect  to 
order  such  statement  to  he  made,  and 
any  officer  of  said  board  who  shall 
fail,  refuse  or  neglect  to  prepare 
such  statement  and  publish  and  forward 
the  same,  as  required  by  the  foregoing 
provisions  of  this  section,  when  ordered 
by  such  board,  shall  be  guilty  of  a 
misdemeanor  and  punished  by  a fine  not 
to  exceed  one  hundred  dollars." 

As  can  be  seen  from  the  above  statute,  this  law 
provides  that  a detalloa  statement  of  all  receipts  and  of 
school  moneys,  when  and  from  what  source  derived,  and  all 
expenditures,  the  present  indebtedness  of  the  sohool  district 
and  the  rate  of  taxation  for  all  purposes  for  the  year, 
shall  o«  duly  attested  by  the  president  and  the  secretary  of 
the  school  board  and  published,  and  the  secretary  shall  for- 
ward a copy  of  said  report  to  the  State  Superintendent  of 
Public  schools  at  Jefferson  City,  Missouri.  Unless  a copy 
of  such  report,  duly  attested  by  the  president  and  secretary 
of  the  board,  is  received  by  the  State  Superintendent  of 
Schools,  the  latter  shall  not  release  the  State  aid  apportion- 
ed to  such  district  until  such  copy  is  furnished  him.  It 
will  be  noted  that  the  statute  does  not  speak  of  a "certified 
copy"  of  such  statement  or  of  a "proof  of  publication"  of  such 
statement,  but  only  provides  that  a "copy"  of  such  statement, 
which  was  made  and  published  according  to  the  above  statute, 
shall  be  furnished  the  Education  Department • The  only  require- 
ment is  that  such  copy  be  attested  by  the  president  and  secre- 
tary of  the  board. 

Upon  receipt  of  a copy,  attested  in  the  proper 
manner,  from  any  of  the  school  boaxxis,  the  State  Superintend- 
ent of  Schools  can  presume  that  the  officers  of  such  boards 
have  performed  their  duties  as  required  by  Section  10501,  R.  S, 
Mo,  1939,  as  amended,  and  therefore  presume  that  this  state- 
ment, a copy  of  which  has  been  sent  to  him,  has  been  published 
pursuant  to  the  statute  mentioned  above.  In  general,  it  is 
presumed  that  an  officer  does  his  duty  and  that  his  proceed- 
ings are  legal  and  regular.  Sea  State  ex  rel.  Ball  v.  The 
.hard  of  Health,  26  S.  V;.  (2d)  772,  325  Mo.  41;  Vaterman  v. 
Chicago  Bridge  and  Iron  orks,  41  S.  If.  (2d)  575,  328  Mo.  688; 
Gilbert  v.  Malan,  100  S.  W.  (2d)  606,  231  Mo.  App.  469. 
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Following  this  line  of  decisions  the  State  Superin- 
tendent of  Schools,  upon  receipt  of  a purported  copy  of  the 
treasurer's  report  properly  attested,  has  the  power  to  then 
apportion  the  State  Aid  to  which  the  school  board  in  question 
is  entitled.  This  department  does  not  feel  that  the  Legis- 
lature intended  to  say  that  a "certified  copy"  or  a "proof 
of  publication"  should  be  furnished  the  State  Superintendent 
of  schools.  The  only  term  used  is  "copy"  and  we  foel  that 
that  wns  the  intention  of  the  Legislature  in  view  of  the 
authorities  we  have  cited  above. 

As  to  your  second  question,  if  any  officer  of  the 
school  board  shall  fail,  refuse  or  neglect  to  prepare  a 
statement  of  this  kind  after  having  been  ordered  to  do  so 
by  the  board,  such  officer  or  off icers  shall  be  deemed  guilty 
of  a misdemeanor  and  punished  by  a fine  not  to  exceed  One 
Hundred  Dollars  as  provided  in  the  section  set  out  above. 

In  view  of  the  fact  that  this  constitutes  a criminal  offense, 
the  responsibility  for  enforcement  of  the  law  rests  on  the 
law-enforcement  authorities  in  the  county  in  which  the  school 
district  is  located.  It  can  be  seen  from  reading  the  above 
statute  that  an  officer  of  a school  board  is  guilty  of  no 
offense  unless  he  refuses  to  prepare  and  publish  such  state- 
ment after  having  been  ordered  so  to  do  by  the  school  board. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  statutes  do  not  contemplate  the  furnishing  of  a 
certified  copy  or  proof  of  publication  of  the  statement  re- 
quired to  be  made  under  Section  10501,  R.  S.  Ho.  1939,  as 
amended  by  the  Laws  of  Missouri,  1941,  but  that  only  a copy 
of  such  statement,  attested  to  by  the  president  and  secretary 
of  the  school  board,  is  necessary.  It  is  further  the  opinion 
of  this  department  that  the  enforcement  of  the  above  section 
with  regard  to  publication  of  a statement  as  required  under 
Section  10501,  R.  S.  ii o.  1939,  as  amended  by  the  Laws  of  Mis- 
souri, 1941,  is  in  the  hands  of  the  law-enforcing  authorities 
of  the  county  wherein  the  school  board  is  located. 

Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 

APPROVE: 


-iA-Lm  11.  KAY 

(Acting)  Attorney-General 
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VOCATIONAL  E7JU0 A1  iOII:  COMPENSATION • ) employ  °StatB  Superintendent 

^Ptr0;l  a ^alolpensite  him  for  such  services 

fr  5°  ° are  not  a "art  or  his  duties  as  superintendent  and  executive 
ofiLcer  of  Board  of  iducation.  Payment  for  extra  services  or 
SdiillSnL.  duties  uees  hot  violate  constitutional  provision  a3ainst 
increasing  salary  of  ofiicer  during  term. 

December  30,  1942 


Honorable  Lloyd  V. . King 
Superintendent  of  iubllc  . chools 
Jefferson  City,  Missouri 


Dear  fir: 

On  Lecambor  28,  1942,  you  requested  an  opinion 
upon  the  following: 

,?A  question  has  been  raised  by  an 
auditor  of  the  United  States  Office 
of  .ducation  concerning  the  payment 
of  ,*,300  per  moutu  additional  compon- 
sation  to  the  State  Superintendent  of 
schools  for  audea  sex’vices  rendered 
by  him  as  executive  o .fleer  of  the 
State  oard  for  Vocational  uucation 
anu  as  State  Director  for  Vocational 
ducation  in  performing  unties  imposod 
in  cooperating  wi  th  the  x^udoral  Voca- 
tional uucation  program. 

"A  question  also  has  been  raised  as  to 
whether  the  above  compensation  amounts 
to  a raise  in  salary  for  the  State 
Superintendent  of  -chools  during  his 
torm  in  office. 

"..ay  I recite  the  following  facts  and 
then  ask  your  opinion  on  two  specific 
mao tors • 

" .rticle  VIII,  vcvisou  Statutes  of 
,ii3Souri  1939,  refors  to  vocational 
ouucation  and  vocational  reliabilitation* 
Section  10527  of  Article  VIII  ue3ignatos 
tiie  State  oard  of  ducation  as  the 
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Board  charged  with  the  duty  and  respon- 
sibllity  of  cooperating  with  the  Federal 
;>oard  for  Vocational  Education  in  the 
administration  of  the  Federal  Vocational 
Act  and  is  given  all  power  necessary  to 
such  cooperation. 

"Section  10526  of  rticle  VIII  authorizes 
the  State  Board  to  incur  expenditures  in 
the  adrainis  tration  of  the  program  as  far 
as  Federal  funds  are  concerned*  Other 
sections  in  the  ftct  authorize  the  State 
Board  to  incur  expenditures  necessary  for 
the  administration  of  the  lav;  and  in  short 
to  administer  the  program  in  the  state. 

"For  years  the  state  Superintendent  of 
Schools  has  served  not  only  as  the  .hcecu- 
tivo  Officer  but  as  State  Director  for 
Vocational  .xiucation  and  as  Executive 
Officer  and  Director  of  Vocational  Educa- 
tion has  beoxi  pain  for  the  performance  of 
the  duties  of  these  offices.  These  duties 
are  additional  duties.  They  were  not  con- 
templated by  the  Constitution.  They  con- 
sist of  the  actual  administration  of  the 
whole  program  of  vocational  education  which 
in  this  state  nov;  Include  the  following 
divisions : 

"Vocational  kgriculture 
Vocational  Home  conomics 
Trade  and  Industrial  Education 
i/istributivo  Education 
Occupational  Information  and  Guidance 
ar  Production  Training  Program  which 
consists  of:  (a)  Vocational  Program 
of  Instruction  Essential  to  the  ' ar 
Production  Program  for  out-of-school 
dural  ana  Hon- Rural  Persons;  (o) 
Vocational  Training  for  ar  Produc- 
tion orkers 

"The  progra.i  involves  the  direction  of  the 
supervision  of  the  many  local  progra  .s  in 
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these  Divisions  and  involves  the  finan- 
cial administration  of  the  entire  pro  ram. 

"The  questions  I respectfully  ask  you  to 
consider  are: 

"1.  May  the  State  oard  for  Vocational 
.Question  vote  to  pay  and  may  the 
State  Superintendent  of  schools 
receive  the  additional  amount  indi- 
cated as  Executive  Officer  and 
Director  of  Vocational  Education? 

"2.  Does  the  payment  of  this  sum  for 

additional  unties  performed  amount 
to  a raise  in  salary  for  the  State 
Superintendent  of  Schools  during  his 
term  of  office V" 

The  two  nuostions  submitted  will  ho  answer ’d  in 

order. 


I. 

The  duties  of  the  State  Superintendent  of  Schools 
other  than  those  relating  to  vocational  education  and  vocational 
rehabilitation  are  in  the  main  uotailed  'ey  Articles  13  ana  17 
of  Chapter  72,  h.  S.  ho.  1939.  ether  statutes  place  additional 
work  upon  the  Superintendent.  They  arc  not  here  set  out  as  no 
additional  light  would  bo  cast  thereby  upon  the  propositions 
under  cons Iderat ion. 

Article  8 of  Chapter  72,  k.  S.  ] o.  1939,  and  its 
amendments,  undoubtedly  place  new  and  additional  duties  upon 
the  State  Board  of  education  ana  the  State  Superintendent  of 
Schools.  It  v as  adopted  many  years  after  the  office  of  Super- 
intendent of  Schools  v/as  established  and  his  duties  prescribed. 
The  act  ana  its  amendments  (Laws  of  1941,  pages  548,  549, 
o53-4  and  556)  accepts  the  oonofits  of  various  congressional 
enactments  with  reference  to  vocational  education  and  vocational 
reliability  tion  and  provides  that  the  State  Board  of  Education 
(of  which  -the  superintendent  of  chools  is  a member  ana  presi- 
dent) i3  the  Boarc.  responsible  for  and  charged  with  tii3  duty  of 
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cooperatin g with  the  Federal  Board  for  Vocational  uucation 
in  the  administration  of  such  nets.  It  is  also  provided 
(Laws  of  1941,  page  556) : 

"That  such  3tate  board  of  education 
is  hereby  authorized  to  incur  such 
expenditures  for  the  salaries  of 
assistants  and  such  office  and  other 
expenses  as  it  may  deem  necessary  to 
the  proper  administration  of  the  funds 
allotted  to  the  State  of  Missouri 
under  the  provisions  of  such  acts." 

The  Missouri  Constitution  does  not  prevent  the 
State  Superintendent  of  Schools  from  acting  as  auministrator 
or  director  of  vocational  education  or  vocational  rehabilitation. 
Section  18  of  Article  IX  bars  a state  officer  from  holding  a 
county,  city  or  other  municipal  office  in  count! js  of  200,000 
ana  more  inhabitants  and  prohibits  one  from  holding  two  munic- 
ipal officeo  at  the  sane  time,  with  certain  exceptions.  This 
section  obviously  lias  no  application  to  the  present  question. 

No  statute  has  been  found  that  would  foreclose  the 
State  Superintendent  of  Schools  from  being  executive  officer  of 
the  3oard  in  administering  vocational  education,  but  quite  the 
contrary  Section  10536,  R.  S.  Mo.  1939,  directs  that  the 
Superintendent  shall  be  the  executive  officer  of  the  Board  in 
the  administration  of  the  vocational  and  rehabilitation  educa- 
tional law. 


The  common  law  doctrine  of  incompati bllity  of  office 
has  been  followed  in  Missouri.  See  State  ox  rel.  ' aL  ker  v. 

Bus,  135  ho.  325.  "By  such  rule  one  may  not  hold  an  office  and 
accept  a second  onu  incompatible  with  the  first  ant  where  there 
is  an  inconsistency  in  the  function  of  the  offices,  as  where 
one  office  hf  s the  supervision  of  the  other.  This  common  lav/ 
rule,  if  applicable,  would  destroy  the  terms  of  Section  10536, 
supra,  oecauso  the  State  Superintendent  is  a member  of  and 
president  of  the  Board  whoso  duty  it  Is  to  supervise  the  admin-  ^ 
istrativa  efforts  of  the  State  Superintendent.  This  rule  cannot 
apply  because  it  is  in  conflict  with  the  statute. 

Rules  of  common  law  ao  not  prevail  when  repugnant 
to  or  inconsistent  with  the  Constitution  or  statute  laws  of  the 
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State,  virtue  of  oction  63b,  R.  S.  bo.  1939.  btato  v. 
balton,  114  S.  \Y.  1132,  134  l.fo.  App.  517;  Lines  husic  Co., 
v.  Uolt,  332  Mo.  749,  60  S.  . (2d)  32,  1.  c.  34;  and 
voberaon  v.  Jones,  136  S.  W.  (2d)  278,  345  1 o.  828. 

j_.aws  of  1941,  page  556,  authorizes  the  .oard  to 
incur  expenditures  for  the  assistants  as  doomou  necessary  to 
tne  proper  administration  of  the  funi-.s  allotted.  The  amount  of 
such  expenditures  and  tne  perons  oraployea  is  thus  left  to  the 
judgment  of  tho  board. 

’ hile  a public  officor  is  presumed  to r endor  his 
services  gratuitously  and  ho  has  t ie  burden  of  pointing  out 
s t tutors  authority  for  tho  payment  of  compensation  (iiodav/ay 
County  v.  Kidder,  129  5.  W.  (2d)  857),  tho  last  above  mentioned 
enactment  destroys  such  presumption.  It  authorizes  the  payment 
of  assistants’  salari  s,  whicn  would  Include  a State  :lroctor 
of  Vocational  Education,  In  amounts  to  be  fixea  by  the  Hoard, 

If  that  ody  deemeu  such  assistants  and  a director  were  nec  asary 
to  the  proper  administration  of  tho  law. 

Although  tho  request  does  not  definitely  so  state. 

It  is  assumed  that  the  dtate  director  of  Vocational  Education 
performs  duties  other  than  those  exocuted  by  the  State  Superin- 
tendent of  Schools  as  the  administrative  officor.  Y.e  under- 
stand that  tno  State  birector  is  primarily  responsible  to  the 
_oard  ana  not  the  Superintendent  of  Schools  as  administrative 
officor.  Thus  the  Superintendent  of  Schools  does  not  in  fact 
control  Ills  own  activities  as  State  birector.  Tho  State  Direc- 
tor is  likewise  indirectly  responsible  to  the  United  States 
Office  of  .education,  we  believe. 

It  is  therefore  concluded  that  the  State  board  of 
Education  may  employ  tho  State  Superintendent  of  Schools  as 
State  .uirector  of  Vocational  Education  to  perform  functions 
not  a part  of  the  duties  of  the  Superintendent  of  schools  as 
executive  officer  of  the  Board  and  at  such  salary  as  the  Board 
maj  d - em  propor. 


II. 

The  second  question  presented  is  in  effect:  Does  the 
payment  of  a salary  to  the  state  Superintendent  of  Schools  for 
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services  as  Vocational  I ducation  Director  violate  the  consti- 
tutional rule  against  incroasos  in  compensation  during  such 
official's  term  of  office? 

The  salary  of  tho  State  Superintendent  of  Schools 
is  provided  by  Section  13389,  R.  S.  too.  1939,  which  is  as 
follows : 


"The  officers  of  state  shall  receive 
for  their  services,  annually,  the 
following  sums:  First,  the  governor, 
the  sum  of  five  thousand  dollars; 
second,  tho  judges  of  the  supremo  court, 
each  four  thousand  five  hundred  dollars; 
third,  the  judges  of  the  circuit  courts, 
each,  two  thousand  dollars;  fourth,  the 
secretary  of  state,  throe  thousand 
dollars;  fifth,  the  state  treasurer,  three 
thousand  dollars;  sixth,  tho  state  auditor, 
throe  thousand  dollars;  seventh,  the 
attorney-general,  tlirae  thousand  dollars; 
eighth,  the  Superintendent  of  public 
schools,  three  thousand  dollars;  ninth, 
the  commissioner  of  permanent  seat  of 
government,  three  hundred  and  fifty 
dollars:  Provided , that  this  article 
shall  not  affect  tne  operation  of  any 
special  law  now  In  force  relating  to  tho 
salaries  of  any  oT  the  officers  norein 
named.  vr~  TiTnaoracoring  aoaed) 

Section  24  of  Article  V of  llissouri's  Constitution, 
is : 

"The  officers  named  in  this  article  shall 
receive  f or  their  services  a salary  to  be 
established  by  law,  which  shall  not  be 
increased  or  diminished  during  their 
official  terms;  ana  they  shall  not,  after 
tho  expiration  of  the  terms  of  those  in 
office  at  the  adoption  of  this  Consti- 
tution, recoivo  to  their  own  use  any  foes, 
v costs,  perquisites  of  office,  or  other 

compensation.  .11  fees  that  may  hereafter 
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be  payable  by  law  for  an^  service 
p ^rformed  by  any  officer  provided  for 
in  this  article  shall  be  paid  in  ad- 
vance into  the  state  treasury." 

by  Section  1 of  such  article  the  State  superintendent 
of  schools  is  made  a raeinbor  of  tne  bcccutlve  Department • 

As  has  been  pointed  out  above  the  ep  pointment  made 
unaer  the  Vocational  jjaucation  raid  ducational  .iehabllitatlon 
Act  (Ax*ticle  cJ  of  Chapter  72,  a.  S • no.  1959,  ana  amanumonts) 
fastens  auuitiomal u uties  upon  tne  State  superintendent  of 
. chools.  This  ^eing  true  trie  allowance  of  compensation  for 
such  auaitional  services  does  not  increase  his  salary  contrary  to 
the  terns  of  the  Constitution. 

In  tne  case  of  cuaningham  v.  Ay.  Co.,  165  Lio.  270, 
the  Supreme  Court  held  that  a statute  requirin':  the  payment  of 
a docicet  fee  to  the  Circuit  Judge  to  which  a case  is  sent  on 
a change  of  venue  did  not  violate  tne  constitutional  provision 
against  incre  sing  or  diminishing  a juuge's  compensation  curing 
his  term  of  office.  The  following  language  was  used,  1.  c.  277: 

"The  compensation  mentioned  in  the  con- 
stitution means  compensation  pain  by  the 
State,  or  some  subdivision  thereof,  in 
the  waj  of  an  increase  of  salary  or  com- 
pensation, which  can  not  be  increased  by 
legislation  during  the  perioa  for  which 
the  Judge  is  elected,  but  does  not  mean 
that  he  may  not  be  paid  for  extra  ser- 
vices and  expenses  incurred  in  tue  per- 
formance theroof,  even  out  of  the  State 
tre  sury." 

The  Supreme  Court  in  State  ex  rel.  Harvey  v.  Sheohan, 
269  ho.  421,  sustainoa  a statute  that  requireu.  prosecuting 
attorneys  in  certain  countlos  to  attonc  inquosts  anu  allowed 
an  aadltional  fee  for  such  attendance.  It  was  pointed  out  that 
sucji  statute  was  not  an  unconstitutional  increase  in  compensa- 
tion. ‘The  followin  appears  at  page  429  of  such  opinion: 

"Another  contention  made  is  that  since 
the  appellant  was  an  officer  at  the  time 
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of  the  passage  of  the  act.  It  is 
inapplicable  to  him  because  the  Con- 
stitution prohibits  any  increase  in 
the  pay  of  an  officer  during  hie  term 
of  office.  .o  think  this  contention 
unsound  bacauso  tha  act  in  question 
enjoins  upon  such  officers  as  appellant 
new  and  additional  auties  and  provides 
merely  a compensation  therefor#  ' hile 
in  some  jurisdiction*  a constitutional 
provision  such  as  ours  has  been  hold  to 
inhibit  oven  this,  in  this  and  many  other 
states  the  contrary  aoctrlne  has  been 
accepted  and  actod  upon.  (Cunnin;;har.i 
v.  Current  uiver  Kailroad  Co.,  16b  Mo# 

270;  State  ex  rel.  v.  alkor,  97  Mo. 

162;  State  ox  rel.  v.  Hanson,  73  Mo. 

89;  State  ex  rel.  v.  UcGovney,  92  Mo. 

420;  County  v.  Pelts,  104  Cal.  60;  State 
ox  rel.  v.  ,oaru  of  Commissioners,  23 
Mont.  250;  State  ox  rel.  v.  Carson,  6 
ash.  250;  Love,  Attorney- General  v. 
aehr.  Treasurer,  47  Cal.  364;  Purnell 
v.  iiann,  105  Ky.  87;  Leris  v.  State  ex 
rel.,  21  Ohio  C.  C.  410.)" 

To  the  same  effect  is  the  ruling  in  State  ex  rel. 
Zevely  v.  Hack.ian,  254  5.  • 53,  300  ko.  59,  1.  c.  66. 

However,  it  h.  s boon  decided  that  where  an  officer's 
compensation  is  not  fixed  by  statute  but  is  left  to  the  Judg- 
ment of  some  body,  such  as  a county  court,  and  that  body  deter- 
mines the  salary  and  no  extra  sorvices  are  roquiroa  after  the 
salary  is  fixed,  the  officer's  compensation  may  not  bo  later 
incre  sed  during  the  term  of  office  in  which  the  salary  was 
set.  " ■>•  :<•  fhoso  terms  imply  rather*  that  this  payment  was 
in  full  of  salary  to  that  date,  but  as  such  a construction 
would  increase  the  salary,  which  could  not  bo  done  uncer  the 
constitution,  (art.  14,  sec.  8,)  we  must  infer  that  it  was 
only  intended  to  covor  the  salary  for  tv-o  years,  leaving  the 
additional  period  for  future  adjustment."  Ivens  v.  Laviess 
Co.,  107  uo.  603,  1.  c.  610. 
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conclusion 


It  la  the  opinion  of  this  DeA  rtment  that  the 
payraont  of  additional  co: ipansatlon  by  tha  Btate  Board  of 
Education  to  the  Otato  fuparintendent  of  Schools  for 
additional  or  extra  duties  as  Stato  director  of  Vocational 
Education  does  not  violate  the  constitutional  provisions, 
against  increasing  the  compensation  of  such  officer  during 
the  terra  for  which  he  was  elected,  iiov  ever,  after  the 
salary  for  such  additional  duties  Is  fined  by  the  Board  of 
Education  for  any  one  term,  it  may  not  be  Increased  during 
that  terra  for  such  services. 


hospectfully  submitted. 


VANE  C.  THUiiLO 

.ssistant  Attorney-General 


APPROVED : 


nCY  iiCKITf KICK 

Attorney-General 
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tir.  Ye  wo  11  Lawrence 
Clerk  of  County  Court 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Sir: 


This  1b  in  reply  to  your  li  tter  of  l-ecent  aate, 
wherein  you  request  an  opinion  from  this  department  01 
the  following  statement : 


"One  of  the  township  Treasurers  in 
our  county— as  you  no  doubt  know, 
we  have  township  organization— is  of 
the  opinion  that  since  he  is  township 
Treasurer  he  would  be  entitled  to 
receive  d.1  of  the  School  money  di- 
rectly from  the  County  Trousurer  for 
Ills  particular  township,  regardless 
of  whether  or  not  it  is  for  a Consol- 
idated School  district-* "which  have 
their  own  Treasurer,  or  a Village 
School  district  that  has  their  own 
Treasurer." 


Since  this  is  a matter  which  la  controlled  entirely 
by  the  Statutes,  wc  refer  to  the  following  statutes,  which 
we  think  apply ; Section  14017  provides'  in  part  as  follows: 

"The  township  collector  shall  be  re- 
quired to  draw  or  procure  a plat  of 
each  school  district  or  fractional 
part  thereof  in  his  township,  and  shall 
keep  a true  and  correct  account  of 
all  school  moneys  collected  by  him  in 
each  sciiool  district  or  fractional 
part  thereof;  and  when  s aid  collector 
pay3  the  moneys  so  collected  by  him 
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to  the  township  treasurer,  he  shall 
state  the  amount  collected  IT on  each 
school  district  or  fractional  part 
thereof,  and  t ake  duplicate  receipts 
therefor,  one  of  which  he  shell  retain, 
and  file  the  other  with  the  township 
clerk.  As  soon  as  the  school  funds 
are  apportioned,  the  township  treasurer 
shall  apply  to  the  county  treasurer 
for  the  school  moneys  belonging  t 
each  school  district  or  fractional 
part  thereof,  in  his  township,  ana  tie 
county  treasurer  ehall  pay  over  to  him 
all  of  said  school  money,  taking  dupli- 
cate receipts  thex'efor,  one  of  which 
he  shall  file  with  the  township  clerk. 

The  township  treasurer  shall  safely 
keep  such  raonej  until  paid  out  upon 
the  order  of  the  board  of  directors 
of  the  various  school  districts  in  his 
township,*  * * ■>  * * * *" 

This  section  borders  closely  on  the  answer  to  yodr 
question,  however,  we  refer  you  to  other  sections.  Section 
13989  it,  L.  ho.,  1939,  pertains  to  this  question  and  it  pi’o- 
vides  in  part  as  follows: 

"Tire  county  treasurer  of  counties 
having  adopted  or  which  may  hereafter 
adopt  township  organization  shall  bo 
ex  officio  collector,  and  shall  have 
^Ee  erzne  power  to  collect  all  delinquent 
personal  property  taxes,  licenses,  mer- 
chants' taxes,  taxes  on  r ailroads  end 
other  corporations,  the  delinquent  or 
nonresident  lands  or  town  lots,  and  to 
prosecute  for  and  make  sale  thereof, 
tin  same  thet  is  now  or  may  hereafter 
be  vested  in  the  county  collectors  under 
the  general  laws  of  this  state.  * * *• 

Under  this  section,  the  county  treasurer  of  such  counties 
who  is  ex  officio  collector  therein, collects  delinquent  personal 
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property  taxes,  licenses,  merchants  taxes,  taxes  on  rail- 
roads and  other  corporations  and  delinquent  or  nonresidents1 
lands  or  town  lots.  However,  from  the  provision  of  Section 
14017  supra,  it  would  seem  that  ex  officio  collector,  when 
lie  lias  aade  these  collections  turns  them  over  to  the  township 
treasurer.  Under  Section  14016  township  collector  returns  to 
the  county  treasurer  his  record  of  uncollected  taxes,  section 
10479  R.  £.  Mo.,  1939,  is  quite  pertinent  to  this  question 
and  it  provides  as  follows: 

"whenever  any  state  or  county  school 
money  apportioned  to  any  town,  city 
or  consolidated  school  district  shall 
have  been  paid  to  any  county  or  town- 
ship treasurer,  as  now  provided  by 
law,  the  came  shall,  on  the  application 
of  the  treasurer  of  sal  d town,  city 
or  consolidated  school  district,  be  paid 
over  to  him  bj  said  county  or  township 
treasurer,  «•  ##«•*«««■  *." 

Tills  section  clearly  indicates  that  moneys  apportioned 
to  township,  city  or  consolidated  school  districts  are  paid 
to t he  towhship  treasurer  in  counties  under  t ownship  organization. 
Lection  10400  K.  S.  Mo.,  1939,  seems  to  be  a special  section 
on  this  question;  it  provides  in  part  as  follows: 

"The  county  treasurer  in  each  county 
sliall  be  the  custodian  of  all  moneys 
for  school  purposes  belonging  to  the 
different  districts,  until  paid  out 
on  warrants  duly  issued  by  order  of 
the  board  of  directors  or  to  the  treas- 
urer of  sane  town,  city  or  consolidated 
school  district,  as  authorized  by  this 
chap  tor,  except  in  counties  having 
adopted  the  township  organization  law, 
in  which  counties  tho  township  trustee 
shall  be  the  custodian  of  all  school 
moneys  belonging  to  the  township, 
and  be  subject  to  corresponding  duties 
as  the  county  treasurer;**  » **  * 

This  section  clearly  indicates  that  the  township  treasurer 
in  counties  under  towhship  organization  is  tho  custodian  of  all 
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school  moneys  belonging  to  the  township  and  his  duties  Cor- 
respond to  thoso  of  county  treasurer  in  counties  not  under 
township  organization. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department,  that 
the  township  treasurer  in  counties  under  townshio  organization 
is  entitled  to  receive  all  school  moneys,  either  those  in  the 
custody  of  the  county  treasurer  or  those  which  have  beeft  col- 
lected by  the  township  collector.  These  moneys  include  those 
of  consolidated  school  districts,  cities,  towns  or  village 
districts  which  are  within  the  bounds  of  such  townships. 

Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  Genera! 


APPROVED: 


HOST  McKITTRICk 
Attorney  General 
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SCHOOL  moneys  in  counties  under  town- 
ship organisation  should  be  tufrned 
over  to  township  trustees  except  cities, 
towns  anu  consolidated  school  district's 
moneys. 


May  18,  1912. 


Mr.  Ye well  Lawrence 
Clurk  of  County  Court 
^toddurd  County 
Lloorafield,  Missouri 

hoar  dir: 

Supplementing  our  opinion  to  you  under  date  of  Abril  II, 
1912,  which  related  to  school  moneys  in  counties  under  town- 
ship organisation  and  the  duties  of  the  town  snip  trustors  in 
x’elation  thereto,  wo  make  the  following  observations. 

After  the  rendition  of  this  opinion,  our  attention  was 
called  to  Lection  10482  Rf  S.  I.  o.,  1939,  w Ich  a oems  to  con- 
flict with  our  conclusions  in  the  opinion  rendered  oh  April  11th. 
It  has  been  suggested  that  section  10432  R.  3.  Mo., 1939 , Is 
a special  act  referring  to  cities,  towns  and  consolidated  school 
districts. 

In  order  to  give  these  sections  proper  cons truction, 
wo  will  look  to  the  history  of  this  legislation.  The  first 
sentence  of  Section  14017  H.S.  to.,  1939,  referred  to  ih  our 
opinion,  is  almost  identical  language  as  was  contained  in  Sec- 
tion 7538  it.  a.  ho.,  1879.  At  that  time,  apparently  the  town- 
ship colloctor  was  paying  over  to  the  township  trustee,4ill 
school  monoys  which  he  collected. 

Section  10482  R.  b.  ho. , 1939,  provides  as  follows: 

"The  county  or  towns  iip  collector  shall 
pay  over  to  the  treasurer  of  said  board 
of  education  all  moneys  received  and 
collected  by  him  to  which  said  board 
is  entitled  at  least  once  in  ev..ry  month; 
and  upon  such payment  he  shall  lake  du- 
plicate receipts  from  said  treasurer, 
one  of  which  he  shall  file  with  the 
secretary  of  said  boara  of  education. 
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and  the  other  shall  be  filed  in 
his  settlement  with  the  county 
court. " 


It  will  be  noted  that  this  section  in  plain  language 
directs  tiie  township  collector  to  turn  over  school  moneys 
to  the  treasurer  of  the  board  of  education  of  the  city, 
town  or  consolidated  school  district  within  his  township. 
Said  Section  10482  is  an  amendment  of  Section  7152  of  the 
Revised  Statutes  of  1079.  The  first  sentence  of  this  section 
reads  as  follows: 

"The  county  collector  shall  pay  over 
to  the  treasurer  of  said  board  of 
education,  all  moneys  received  and 
collected  by  him  to  which  said  board 
is  entitled,  at  least  once  in  every 
month,  and  oftener  if  required  in 
writing  by  the  treasurer  of  said  boards; 
and  upon  hi~  payment  he  shall  ta*ce  du- 
plicate receipts  from  said  treasurer, 
one  of  which  he  shall  file  with  the  sec- 
retary of  the  board  of  education,  and 
tiie  other  shall  be  filed  in  h'.a  settle- 
ment with  the  county  court  * • w #w 


Apparently,  the  lawmakers  discovered  that  the  collectors 
of  counties  not  under  township  organization  were  turning  over 
school  moneys  to  the  tx*easurers  of  th©  boarcs  of  education  of 
cities,  towns  and  consolidated  school  districts,  while  town- 
ship collectors  were  turning  over  funds  to  the  townslilf  treasurer 
as  now  provided  by  section  14017,  supra.  As  a result  thereof, 
the  General  Assembly  in  1887  Laws  of  kissourl  of  1087,  amended 
said  Section  7152  R.  S.  L‘o.,  1879  to  read  as  follows: 

"The  county  or  township  collector  shall 
pay  over  to  "ETTe  treasurer  of  said  board 
of  education  all  moneys  received  and 
collected  by  him  to  which  said  board  la 
entitled,  at  least  once  in  every  month; 
and  upon  such  payment  he  shall  take  du- 
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plicate  receipts  from ^aid  treasurer, 
one  of  which  he  shall  file  with  the 
secretary  of  said  board  of  education 
and  the  other  shall  be  filed  in  his 
settlement  with  t)ie  county  court.” 


So  it  will  be  seen  that  by  this  amendment,  the  lawmakers 
took  care  of  the  subject  of  your  inquiry.  In  other  wordc, 
by  the  provisions  of  this  later  ana  special  act,  the  law  was 
so  amended  that  the  township  collector  in  counties  undfer  town- 
ship organization  w s required  to  turn  over  the  school  moneys 
to  the  treasurers  of  the  boards  of  education,  the  same  as 
had  been  required  of  the  county  collectors  in  counties  not  under 
township  organization. 


CONCLUSION 


That  bein<_  the  case,  it  is  the  opinion  of  this  Department, 
tlxat  our  opinion  to  you  under  date  of  April  11th,  should  be 
amended  to  the  extent  that  the  township  collectors  should  fol- 
low the  provision  of  Section  10482  K.  Mo.,  1959,  and  pay 
over  to  t he  treasurers  of  the  boards  of  education  of  cities, 
towns,  and  consolidated  school  districts,  all  moneys  received 
and  collected  by  him  to  which  said  board  is  entitled. 

Respectfully  submitted 


TYRE  V..  BURTON 

Assistant  Attorney  General 


APPROVED: 


..GY  J-.c  KIT  TRICK. 

Attorney  General 
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Special  election  can  be  held  under  Section 
to  increase  tax  levy  after  the  annual  elec 
has  been  held. 
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Honorable  Don  Lund 
County  Clerk 
Cass  County 

Harriaonville,  Missouri 


Dear  sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  fro.  i this  office,  which  request  is  as  follows: 

"I  have  a rural  school  Dist.  that  wonts 
to  hold  a special  election  to  vote  more 
levy  for  their  Dist* 

"They  voted  40c  levy  and  have  it  filed 
and  I have  the  book  extended  and  added* 

"what  I want  to  know  can  they  hold  a 
special  election  and  vote  more  levy  to  be 
extended  on  the  tax  book,  or  is  there  a 
certain  time  that  they  have  to  get  the 
levy  filed  in  this  office* 

"Of  course  I can  erase  the  tax  I have 
already  extended  if  it  is  local  for  them 
to  vote  the  extra  lovy  t da  lade*  I 
can't  find  any  law  only  that  they  can  hold 
a special  election  but  can't  find,  if  there 
is  any  certain  time  for  them  to  hold  the 
election*" 


Ihe  local  procedure  provided  by  law  for  levying  taxes 
for  maintaining  rural  schools  is  as  follows:  Jho  voters 

at  the  annual  meeting  determine  the  rate,  if  any,  in  excess 
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of  forty  cents  on  the  one  h^ndrod  dollar  valuation  to  be 
levied  for  school  purposes.  (Section  10419)  Thereon  the 
Board  of  Directors,  on  or  before  May  15th,  forwarded  to  the 
County  Superintendent  an  estimate  of  the  amount  of  funds 
necessary  to  maintain  the  schools  of  their  district,  and 
the  rate  required  to  raise  said  amount  (3ection  10347). 

The  County  Superintendent  then  approves  the  estimate  and 
turns  same  over  to  the  County  Clerk  (Section  10612),  and 
the  County  Clerk  prepares  the  tax  book  and  extends  the 
taxes  thereon. 

Ilov/ever,  Section  10358,  rt*  3*  Missouri,  1939,  reads 
as  follows t 


"whenever  it  shall  become  necessary, 
in  the  juiifjnent  of  the  board  of 
directors  or  board  of  education  of  any 
school  district  in  this  state,  to  in- 
crease the  annual  rate  of  taxation 
for  school  purposes,  or  when  any  five 
resident  taxpayers  of  such  district 
shall  petition  such  board,  in  writ- 
ing, that  they  desire  an  increase  on 
the  rate  of  taxation,  such  board  shall 
determine  the  rate  of  taxation  neces- 
sary to  be  levied  in  such  district  within 
the  maximum  rates  prescribed  by  the 
Constitution  for  such  purposes,  and  shall 
submit  to  the  voters  of  said  school  dis- 
trict who  are  taxpayers  of  such  school 
district,  at  an  election  to  be  by  such 
board  called  and  hold  for  that  purpose, 
at  the  usual  place  of  holding  elections 
for  members  of  such  board  whether  the 
rate  of  taxation  be  increased  as  proposed 
by  said  board,  due  notice  having  been 
given  as  required  by  section  10418;  and 
if  a majority  of  the  votors  who  are  tax- 
payers voting  at  such  election  on  the 
proposition  to  increase  levy  shall  vote 
in  favor  of  such  increase,  the  result  of 
such  vote,  and  the  rate  of  taxation  so 
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voted  in  such  district,  shall  be  cer- 
tified by  the  olerk  or  secretary  of 
such  board  or  district  to  the  clerk  of 
the  county  court  of  the  proper  county, 
who  shall,  on  the  receipt  thereof,  pro- 
ceed to  a 3sesa  and  carry  out  the  amount 
so  returned  on  the  tax  books  on  all  the 
taxable  property,  real  and  personal,  of 
such  school  district,  as  shown  by  the 
last  annual  assessment  66 r state  and 
county  purposes,  including  all  statements 
of  merchants  a3  provided  by  law." 


It  will  be  noted  that  no  time  limit  is  sot  in 
Section  10358,  for  the  holding  of  the  election  to  vote 
on  increasing  the  lovy*  The  section  merely  provides 
that,  "whenever  it  shall  become  nece  sary  « « to  increase 

the  annual  rate  of  taxation  for  school  purposos,"  the 
board  shall  determine  the  rate  of  taxation  necessary  to 
bo  levied,  and  also  call  an  election  for  the  purpose  of 
testing  the  sense  of  the  voters  on  the  proposed  incroase* 

The  section  does  not  require  that  such  election  be  held 
before  the  board  is  required  to  submit  the  estimate  to  the 
County  Superintendent,  nor  is  any  other  time  set  within 
which  such  election  must  bo  held. 

The  Supreme  Court  oI“  Missouri,  in  the  case  of  benton 
▼.  Scott,  168  Mo.  378,  had  before  it  the  question  of  when 
an  increase  over  forty  cents  levy  could  be  voted.  What  was 
then  Section  9777  is  now  Section  10358  (except  that  section 
9777  provides  that  ten  taxpayers  could  require  an  election 
to  be  held,  whereas  section  10358  provides  that  five  tax- 
payers can  require  suoh  at  election),  and  what  was  then 
Section  9750  13  now  Section  10419.  In  considering  that 
question,  the  court  said,  1.  c.  390: 


"Section  9777,  Revised  Statutes  1899 
on  its  face  discloses  that  it  is  a 
provision  for  a special,  not  an  annual 
meeting,  lhat  section  looks  to  a con- 
dition when  the  board  in  its  Judgment 
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doeuo  It  necessary  to  Incre  so  the 
rate,  and  the  meeting  is  only  au- 
thorized to  pass  u on  those  things 
for  which  it  is  culled.  Ouch  a meet- 
ing is  not  to  deter:  line  the  rate  but 
to  Inc  rouse  that  air e ady'  “do  tori  iTne'd 
aF  the  annual  meeting." 


Again,  at  page  391,  the  court  said* 

j 

( 

"The  stututes  now  I&i  force  provide  for 
three  distinct  methods  for  having  an 
election  to  vote  on  the  increase  of 
tho  tax  rate: 

"First,  when  the  voters  in  annual  meet- 
ing ace  fit  to  so  order* 

"Second,  v/hen  a special  mooting  is  called 
by  the  board  of  its  own  motion* 

"Third*  when  th«»  board  calls  a special 
meeting  for  thut  purpose  at  the  requost 
of  ten  taxpayers*" 


It  will  be  seen  that  the  court  held  that  tho  annual 
tax  rate  is  determined  at  the  annual  school  meeting,  and 
th  t any  increaso  in  tht t rato  would  bo  voted  at  a special 
election  hold  thereafter.  Reference  to  Section  10350  will 
show  that  the  increase  referred  to  is  an  increase  in  the 
annual  rate*  Such  annual  rato  must  have  been  determined 
before  an  increase  in  it  can  be  voted  on*  Ihcrefore,|  it 
would  seem  that  Sfction  10350  was  designed  to  provide  a 
method  of  increasing  a tax  rate  which  had  previously  been 
sot.  It  is  entirely  probable  that  conditions  might  arise 
after  the  annual  school  meeting  which  would  mako  it  obparent 
th  t the  tax  rate  votod  at  such  annual  meeting  would  be  in- 
sufficient to  produce  enough  revenue  to  maintain  tho  schools 
and  the  Legislature  has  made  provisions  to  meet  such  a 
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situation. 

Therefore,  If  the  district  In  question  holds  a 
special  election  in  accordance  with  Section  10350,  and 
the  clerk  of  the  district  certifies  to  you  that  a specific 
rate  has  been  voted  by  a majority  of  the  voters,  who 
wore  taxpayers,  it  would  be  your  duty,  under  said  section 
10350,  to  "procood  to  assess  and  carry  out  the  amount  so 
returned  on  the  tax  books  on  all  the  taxable  property  « 
n c-  #. n 


CONCLUSION 


It  is,  therefore,  tho  opinion  of  tils  office  that  a 
school  district  can  hold  a special  election  under  the  pro- 
visions of  5eotion  10350,  ft,  S.  Missouri,  1939,  and  pliat 
if,  upon  said  election,  an  increase  is  voted  in  tho  tax 
rate  and  such  information  is  certified  to  the  county  clerk, 
the  county  clerk  must  extend  the  tax  for  3aid  district 
upon  the  tax  book  in  accordance  with  such  lncreusod  yate. 


Respectfully  submitted* 


HAiiRY  II.  KAY 

Assistant  ^ttomey-Genoral 


A.'I-'RuVjD: 


Attorney-General 


miK/rv 


liiPCTIS!  : 


A school  director  may  vote  to  emply  r.is  son-in- 
law’s  niece,  being  of  no  kin  either  by  affinity 
or  consanr  inity. 


July  15,  1942 
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Hon.  Hubert  L.  Lay 
Assistant  Proaec atlng  Attorney 
Houston,  Missouri 

Lear  Mr.  Lay: 

'Ails  Is  to  acknowledge  receipt  of  your  letter 
of  July  12,  1942,  in  which  you  request  an  official 
o inion  from  this  department.  Your  letter,  omitting 
caption  and  signature,  is  as  follows: 

"I  would  appreciate  an  opinion 
whether  a school  director  con 
legally  vote  to  employ  as  a 
teacher  the  niece  of  his  son-in- 
law  \mder  the  nepotism  act.” 

Section  13,  article  14,  of  the  Constitution  of 
Missouri,  provides  as  follows: 

"Any  public  officer  or  employee  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by  vir- 
tue of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  person  to  render  service  to  the 
State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  ap- 
point to  such  service  any  relative 
within  the  fourth  degree,  either  by 
consan  uinity  or  affinity,  shall 
thereby  forfeit  his  or  her  office  or 
employment.” 

In  2 C.  J.  373,  it  is  said: 

"3lood  relations  of  the  usiand  and 

blood  relations  of  the  wife  are  not 
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related  to  each  other  by  affinity. 

Nor  does  the  term  'affinity' 
ordinarily  include  persons  related 
to  the  spouse  simply  by  affinity.” 

In  encyclopedia  Brittanies,  (llth  -d.)  Vol.  1, 
par®  501,  the  author  has  the  following  to  say  about 
o ffinity * 

"The  marriare  having  made  them  one  per- 
son, the  blood  relatione  of  each  ore 
held  as  related  by  affinity  In  the 
same  decree  to  the  one  spouse  as  by 
consanguinity  to  the  other.  But  the 
relation  Is  only  with  the  married 
parties  themselves  and  does  not  bring 
those  In  affinity  with  them  in  affinity 
with  each  other;  so  a wife's  sister 
has  no  affinity  to  her  husband's 
brother.” 

In  the  care  of  Pemiscot  Land  Cooperate  Co.  v. 
Lavis,  147  He.  App.  194,  1.  c.  202,  the  eonrt  had  thin  to 

say  x 


"The  juror  challenged  stated  that  he  was 
a second  cousin  to  the  wife  of  one  of 
the  d fondants.  That  brought  him  within 
the  derrree  of  affinity,  though  not  of 
consanguinity,  oroscribed  by  the  statute. 
One  is  within  the  prescribed  degree  of 
affinity  when  the  'relationship  is  by 
marrlace  between  a husband  and  his  wife's 
blood  relations,  or  between  a wife  and 
her  husband's  blood  relations'  (Webster' 
Now  International  Dictionary,  Lb.  1910). 

"There  is  no  'affinity'  between  blood 
relations  of  husband  and  blood  relations 
of  wife,  witnin  constitutional  provision 
prohibiting  Judce  from  presiding  on 
trial  of  any  cause  where  the  Darties  or 
either  of  them  shall  oe  connected  with 
him  by  'affinity*  or  'consanguinity." 

(See  cases  cited.)  W rds  and  Phrases, 

Vol.  2,  (Pocket  Part)  page  65. 


<QE 
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It  trill  be  noted  fron  resdirv  the  above 
definition®  and  cases  cited  that  the  relationship  by 
affinity  copies  into  force  through  marri*  «,  and  upon 
the  staten  jrt  of  the  facts  before  us,  it  certainly  could 
not  be  said  that  the  school  director  in  question  and 
his  son-in-luv:f u niece  would  bo  kin  by  affinity. 


> ■ *t n t , • ^ T *v*T 
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h'rotn  the  foregoing-,  we  are  of  the  opinion  that 
the  scltool  director  could,  under  the  nepotism  law,  vote 
to  employ  as  a teacher  the  niece  of  his  son-in-lav/,  he 
.eing  no  kin  to  said  niece,  either  by  consanguinity  or 
affinity. 


Respectfully  submitted. 


B.  'IC  HARDS  CFEECH 

fssistant  Attorney  General 


/f  PROV:  D: 


VANE  C.  THU'RLO 
(Acting)  Attorney  General 


B?C*NS 


STATS  BOARD  OP  NURSE  EXAMINERS:  Permits  to  practice  nursing  ns 

provided  by  Section  10053,  R.  S 
Mo.,  1939,  cannot  be  issued  to 
any  applicant  under  the  age  of 
21  years. 


August  27,  1942. 


MIbs  Laura  Layhor,  it.  . . 
jcecutivo  secretary 
Board  of  ftui’sos  Examiners 
Jefferson  bity,  Missouri 


FILED 

R7 


Dear  hiss  Layherj 


The  xttomey-General  wisnoa  to  acknowledge 
receipt  of  your  letter  of  August  26th  requesting  an  opinion 
from  this  Department . Your  letter,  omitting  caption  and 
signature,  is  as  follows j 

"The  board  desires  an  opinion  on  tlie 
possibility  of  the  issuance  of 
temporal*;,  permits  to  student  nurses 
who  arc  seeking  enrollment  in  hodical 
unit  No.  70,  which  is  about  t.o  be 
activated  for  military  service.  \ 
number  of  the  student  nurses  lack  a 
month  or  two  of  attaining  their  twenty 
first  oii’thaa^  that  would  moke  them 
eligible  for  tne  State  Board  e:.a.:ilna- 
tion  to  be  hold  September  17th  and 
18th. 

"Section  10033  of  our  law  refers  to  the 
issuanco  of  temporary  pexn,iita. 

"Your  opinion  will  be  appreciated." 

i or  tne  purpose  of  deter  lining  this  question  we 
would  like  to  cite  two  sections  of  the  statutes.  The  first 
provision  wo  wish  to  call  to  your  attention  is  oction  10053, 
Revised  Ltutut03  of  i.iseouri  fox*  1939,  which  reads  ns  follov/s: 

"The  Boaxd  may  in  its  discretion  grant 
a temporary  permit  to  practice  as  a 
roglstorod  nurse  for  a designated  period 
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pending  permanent  licensing  by  exam- 
ination or  by  reciprocity  to  an  appli- 
cant who  shall  satisfy  the  Board  as  to 
character  and  professional  qualifica- 
tions and  as  to  the  need  of  such  tempo- 
rary permit  upon  the  payment  by  such 
applicant  therefor  of  a fee  of  two 
dollars  (f2.00)  pending  examination,  or 
ten  dollars  (.,10.00)  pending  determina- 
tion as  to  whether  such  person  is 
entitled  to  a lleenso  by  reciprocity, 
and  such  fee  for  such  temporary  permit 
shall  be  ap  lied  upon  the  fees  payable 
upon  the  issuance  of  a permanent  license 
to  such  person.” 

I also  wish  to  call  your  attention  to  Section  10034, 
R.  S.  Mo.  1939,  which  provides  as  follows: 

’’The  Board  shall  admit  to  examination 
for  license  to  practice  as  a nurse  any 
applicant  who  shall  pay  a fee  of  tan 
dollars  („10.00)  and  shall  submit  to 
the  Board  satisfactory  written  evi- 
dence, verified  by  oath,  if  required, 
that  said  applicant: 

”1.  Is  twenty-one  years  of  age; 

”2.  Is  of  good  moral  character; 

n3.  Is  a graduate  of  an  accredited 
high  school  or  has  the  quli valent  In 
units  of  high  school  ?/ork  to  the  satis- 
faction of  the  board. 

"4.  Has  since  the  year  1927  gradu- 
ated from  an  accredited  school  of 
nursing  giving  a three-year  course  of 
instruction,  (or  has  graduated  previous 
to  1927  from  an  accredited  school  of 
nursing  giving  at  least  a two-year 
course  of  instruction),  in  which  course 
of  instruction  the  theory  taught  shall 
have  been  proportioned  to  practice  in 
a hospital  to  the  satisfaction  of  the 
board,  .in  applicant  falling  to  pass 
such  examination  shall  be  re-admitted 
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to  exai/iinatian  within  one  year 
thereafter  without  the  payment  of 
a*  additional  fee,” 

This  seams  to  be  a question  of  the  construction 
of  the  statutes  with  ragard  to  temporary  permits,  ,s  can 
be  seen  from  section  10033,  cited  abovo,  the  boaru  may 
in  its  discretion  Issue  a temporary  permit  to  persons  to 
practice  as  reristex’ed  nurses  for  a designated  period, 
even  though  such  nurses  have  not  had  the  opportunity  of 
taking  the  examination  as  required  oy  statute.  However, 
as  will  be  seen  from  reading  the  aforesaid  section  ve  see 
tliat  the  board  may  issue  such  permits  "to  an  applicant 
who  shall  satisfy  th6  Board  as  to  character  and.  professional 
qualifications,”  In  other  words, these  permits  may  be  issued 
if  the  persons  applyin  for  same  are  qualified  both  as  to 
character  ana  as  to  professional  qualii icationa • 

Granting  for  tue  purpose  o_'  tills  opinion  that  all 
applicants  can  satisfy  the  ooard  as  to  their  moral  qualifi- 
cations, the  cues t ion  seems  to  rest,  upon  the  interpretation 
of  the  term  ”prof essional  qualifications,”  In  order  to 
arrive  at  a definition  rs  to  this  term,  it  is  necessary  to 
look  at  Beotian  10034,  cited  above.  The  first  qualification 
under  this  section  of  the  statute  is  that  a person  be  twenty- 
one  years  of  age.  In  order  for  a person  to  take  such  ex- 
aminations they  must  have  this  qualif ication  and  it  is  our 
opinion  that  in  older  for  a permit  to  be  issued  to  any  appli- 
cant that  they  also  must  have  such  qualif ications.  As  v.e 
view  this  matter  tno  only  purpose  of  a permit,  as  sot  out 
by  Section  10033  aforesaid,  is  to  allow  applicants  who  have 
completed  their  term,  who  are  of  good  moral  character  and 
who  are  of  the  age  of  twonty-one  years,  to  practice  as  a 
registered  nurse  until  they  have  an  opportunity  to  take  the 
examination  as  required  by  law.  It  la  apparent  that  they 
are  not  permitted  to  take  such  examination  until  they  are ' 
twenty-one  years  of  age  and  we  do  not  believe  that  they  can 
be  issued  a permit  until  they  have  reached  that  a(^e.  If 
a person  is  twenty-ons  years  of  age  and  can  meet  &ie  addi- 
tional requirements  as  set  out  by  statute,  we  aro  of  tha 
opinion  that  the  Boarc  of  Nurse  Examiners  can  issue  a permit 
to  them  to  practice  for  a designated  time,  which  we  inter- 
pret to  be  suoh  time  as  they  are  able  to  take  the  examinations. 
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Conclusion 

Therefore,  it  if.  the  opinion  of  this  Lepartzuent 
that  the  permits  to  pmctice  nursing  as  contemplated  in 
Section  10053  of  the  Revised  Statutes  of  Missouri  for  1939, 
cannot  be  issued  to  any  ap  licant  who  does  not  have  the 
professional  qualifications  anu  that  a permit  cannot  he 
issued  to  a parson  under  the  age  of  twenty-one  years. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

‘iSaistant  Attorney-General 


APPROVED: 


Attorney-General 


JSr jeG 


TAXATION: 
ASSESSMENT  07 
PdOPUiTY: 


A person  owning  or  holding  property  m Missouri 
on  the  first  day  of  June,  is  liable  for  taxes 
thereon,  regardless  of  the  fact  that  he  has  been 
assessed  in  another  state  for  taxes  on  such  prop- 
erty. 


August  11,  1942 


kr.  Rudolph  ncbonia 
Assessor  of  l tc-  Ison  Township 
Nodaway  County 
Clear*;  loxi  t,  i is  sour  i 

de^r  bir: 


y 


This  is  in  reply  to  yo  i*  letter  of  recent  date  wherein  you 
request,  an  opinion  from  h.ls  department  on  the  question  of  tire 
assessment  of  taxes  on  properties  held  or  owned  by  persons  who 
have  come  to  this  ft ate  and  who  have  been  assessed  on  such  prop- 
erty while  residin,,  in  another  state,  but  who  own  or  hold  tire 
property  on  June  1st,  of  this  year  in  this  State. 

From  your-  letter,  it  seems  that  the  persons  vhom  you  propose 
to  assess  have  come  from  the  State  of  Iowa  and  they  are  talcing 
the  position  that  since  that  State  fixes  the  i scessment  date  as 
of  January  1st,  and  since  tney  have  been  taxed  as  of  that  date, 
then  the  State  of  Missouri  would  be  prohibited  from  taxing  the 
same  property  which  they  own  or  hold  on  June  1st,  of  this  year. 

Section  10940  R.  S.  mo.,  1959,  provides  as  fellows: 

"livery  person  owning  or  holding  property  on 
the  first  day  of  June.,  Including  all  such 
property  purchased  on  that  day,  shall  be 
liable  for  taxes  thereon  for  the  ensuing 
year. " 

Under  Section  I of  Article  X of  the  Constitution  of  Missouri, 
it  is  provided  as  follows  '• 

"The  taxing  power  may  be  exercised  by  the 
genoral  assembly  for  state  purposes,  ahd 
by  counties  and  otiier  municipal  corporations, 
under  authority  granted  to  them  by  the 
general  assembly , for  county  on u other 
corporate  purposec*" 
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Lection  6 of  said  Article  exempts  property  in  the  fol- 
lowing language: 

"The  property,  real  aiwi  personal,  of  tne 
Ltate,  counties  and  other  municipal  cor- 
porations, and  cemeteries,  shall  be  ex- 
empt from  taxation.  Lots  in  incorporated 
cities  or  towns,  or  within  one  mile  of  the 
limits  of  any  suca  city  or  town,  to  the 
extent  of  one  acre,  and  lots  one  lie  or 
more  distant  from  such  cities  or  towns,  to 
tne  extent  of  five  acres,  with  the  build- 
ings thereon,  may  be  exempted  from  taxation, 
when  the  sa..e  are  used  exclusively  for  religious 
worship,  for  schools,  or  for  purposes  purely 
charitable,  also,  such  proporty,  real  or 
personal,  as  nay  be  used  exclusively  for  ag- 
ricultural or  horticultural  societies:  pro- 
vided, that  such  exemptions  shall  be  only 
by  general  law. 

3y  the  foregoing  sections.  It  will  be  son  that  the  property 
if  owned  or  held  in  the  State  of  Missouri  on  the  first  da j of  June, 
is  liable  for  taxes  unless  it  comes  within  the  exemptions  provided 
in  Section  6 supra. 

l<e  think  that  tne  contention  of  the  Iowa  taxpayer  Is  niet  by 
the  statement  of  the  court  in  tlie  case  of  Ltate  ex  rel  v.  Gehner, 

9 S.».  (2d)  621  - 623,  wherein  the  court  said: 

"Each  state  is  sovereign,  and,  where  it  lias 
a right  to  Impose  & tax,  it  cannot  be  de- 
terred from  imposing  It  by  the  fact  that 
some  other  state  has  seo  t fit  to  tax  the 
same  property.  It  Is  not  double  taxation." 

(Citing  cases.) 

This  principle  was  amoi  need  by  t he  supreme  Court  of  this  Ltate 
en  baic,  July  1928.  Following  this  principle,  the  fact  that  the 
taxpayer  has  been  assessed  in  some  other  State  on  tlJ.s  property, 
that  would  not  prohibit  -she  Ltate  of  Missouri  xtem  assessing  the 
property  if  It  is  owned  or  held  by  a taxpayer  in  the  State  on  the 
first  day  of  June. 
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COIICLL., iu; 


It  Is  therefore  the  opinion  of  tills  department , that  cvon 
though  a person  has  been  assessed  on  property  which  ho  owned 
or  held  In  the  state  of  Iowa  on  January  lot,  yet  It  is  his  duty 
if  he  owns  or  holds  that  property  in  the  State  of  Liasourl  on 
June  1st,  to  return  such  property  for  assessment  and  taxing  pur- 
poses. 


neapoctfully  submitted 


TYR£  . BURTGK 

sslstant  Attorney  Gere  ral 


A??ROVDs 


' 

Attorney  General 


T.  3:  Ah 


SCHOOLS:  Registration  day  should  be  included  as  a school 
day  in  report  of  district  clerk. 
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honorable  Frank  C.  l'.ann 
910  Landers  Building 
Springfield,  Li 8 s our i 


Dear  Sir: 


FILE 


This  department  is  in  receipt  of  your  request  for  an 
offioial  opinion,  which  reads  as  follows: 


"Tlie  hoard  of  Lducatlon  of  the  School 
District  of  the  City  of  Springfield 
iias  d rocted  me  to  writo  you  request- 
ing your  opinion  on  the  following  state 
of  facts: 

"In  order  to  be  entitled  to  its  apportion- 
ment of  state  funds,  tho  length  of  the 
school  tom  for  tho  year  1941-1942,  must 
consist  of  at  loast  ICO  school  days.  The 
presont  school  tern  opened  Monday , September 
8th,  and,  according  to  tlxe  present  schedule 
ai’jd  school  calendar,  it  will  close  Lay  29th. 
Under  tills  calendar  after  deducting  all  the 
holidays  provided  for  it  will  have  the  full 
ICO  teaching  days  provided  the  first  day, 
September  8th,  may  be  counted. 

"The  facts  with  reference  to  September  8th 
are,  as  follows:  The  superintendent  and 
tho  board  wero  provailod  upon  to  hold  no 
classes  on  September  8th,  in  order  that  the 
pupils  might  attend  the  opening  day  of  our 
Ozark  Lmpire  District  Fair,  which  was  being 
held  during  the  week  of  September  8th.  Ho 
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classas  v;erc  scheduled  or  conductod. 
However,  the  faculty  was  assenbled,  the 
students  wore  enrolled  and  conferences 
with  roferenco  to  course  of  study  wore 
held  throughout  the  day.  The  students 
were  required  to  enroll  on  that  day  but 
were  otherwise  not  required  to  attend 
school. 

”1  enclose  an  excliange  of  correspondence 
between  fir.  **arry  P,  Study,  our  superin- 
tendent of  schools,  and  Vr . Lloyd  W. 

Line,  State  Superintendent,  consisting 
of  fir.  Study’s  letter  of  November  8th, 
and  hr.  Ling's  letters  of  November  8th 
and  loth,  from  which  you  will  note  that 
..r.  Ling  advises  'Vie  in  making  the  appor- 
tion lent  of  state  funds  for  your  school 
shall  accept  tho  day  (September  Cth)  as 
a day  in  attendance  by  tho  pupils' . That 
would  appear  to  me  to  settle  the  quostion 
except  for  the  fact  that  the  secrotary  of 
the  School  District,  who  is  required  by 
tho  provisions  of  Section  10390,  Rovi3od 
Statutes  of  Dissouri,  1939,  to  make  an 
affidavit  showing,  among  other  tilings, 

' the  total  number  of  days  attendance  of 
all  pupils,  the  length  of  tlie  school 
tern  — the  number  of  days  taught  by  each 
teacher  — ' , and  he  is  unwilling,  without 
legal  advice  to  make  the  affidavit  include 
September  0th,  in  view  of  the  provisions 
of  Lection  10362,  which  provides  in  part 
'The  school  day  shall  consist  of  six  hours 
occupied  in  actual  school  work' . 

"The  Board  of  Education  would,  tlierefors, 
appreciate  your  opinion  as  to  whether  its 
secretary  would  be  warranted  in  Including 
in  the  affidavit  required  to  be  made,  as 
above  stated,  September  8th,  although  no 
classes  were  actually  assenbled  or  taught 
on  that  date,  although  the  faculty  was 
assembled,  the  students  enrolled  and  con- 
ferences lie  Id  throughout  the  day." 


lion.  Prank  C.  . -arm 


-3- 


: larch  31,  1942 


Section  10390,  R.  3.  he.  1939,  provides  for  the  appor- 
tionnont  of  the  public  school  funds  by  the  State  Superintend- 
ent of  Public  Schools  to  the  various  school  districts  of  the 
state.  The  Superintendent  bases  his  apportionment  on  a 
report  made  by  the  clerk  of  each  school  district  to  the  county 
clerk,  "showing  the  number  of  teachers  employed,  the  total 
number  of  days  attendance  of  all  pupils;  the  length  of  the 
school  term,  * > * the  number  of  days  taught  by  each  teacher." 
This  Information  is  given  In  the  form  of  an  affidavit  and  the 
statute  provides  tiiat  any  person  who  knowingly  furnishes 
false  Information  shall  be  guilty  of  a misdemeanor. 

The  question  prosented  in  your  request  is  whether  the 
first  day  of  school,  spent  in  enrolling  the  pupils  and  the 
conducting  of  conferences  by  the  teachers  with  the  pupils 
and  by  the  head  of  the  school  with  the  teachers.  Is  a school 
"day"  within  the  meaning  of  Section  10390,  supra. 

Section  10362  R.  S.  ilo.  1939,  provides  tiiat  "the  school 
day  shall  consist  of  six  hours  occupied  in  actual  school  work." 
T.'e  believe  that  the  registration  of  pupils,  conferences  between 
the  teachers  and  the  pupil3  and  meetings  of  the  teachers  with 
each  other  aro  a necessary  part  of  the  administration  and  con- 
duct of  a school.  Section  10362  is,  as  pointed  out  in  an 
opinion  rendered  by  this  department  to  Hon.  Lloyd  V/.  ;Llng, 

State  Superintendent  of  Schools,  on  January  20,  1942,  "merely 
a statute  defining  various  torm3  usod  in  the  article  and  does 
not  in  any  way  provide  or  sot  forth  a scheme  of  procedure  or 
administration  of  school  matters."  The  enrollment  of  pupils, 
their  assignment  to  the  various  rooms  and  any  meetings  and 
conferences  which  tend  to  familiarize  the  teachers  or  the 
pupils  with  the  work  to  be  done  in  the  ensuing  school  year, 
are,  we  believe,  obviously  a necessary  part  of  school  work. 

Furthermore,  as  noted  in  your  letter,  the  State  Super- 
intendent of  Schools  has  ruled  that  such  opening  day  was  a 
school  day  within  the  meaning  of  the  statute.  What  wa3  said 
in  State  ex  rel.  Rose  v.  Job,  205  Mo.  1,  is,  we  believe,  espec- 
ially applicable  to  the  situation  at  hand.  In  that  case  our 
Supreme  Court  said: 


"We  are  unwilling  to  disturb  the  practi- 
cal construction  given  the  statute  by 
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those  whoso  duties  impose  upon  then 
the  proper  administration  of  the 
school  laws  of  thi3  state." 


corcLhSic:: 


It  is,  therefore,  the  opinion  of  this  department  tiiat 
the  first  day  of  school,  which  is  spent  in  enrolling  the 
pupils  and  in  conferences  and  meetings,  the  purpose  of  which 
is  to  familiarize  the  students  and  teachers  with  the  work  to 
be  done  during  the  ensuing  year,  is  a school  day  and  should 
be  included  by  the  clerk  of  the  school  district  as  3uch  when 
ho  riiakes  his  report  to  the  county  clerk* 


Res  ectfully  submittsd. 


ARTHUR  G».uhi'E 

Assistant  Attorney- General 


Ai?RGVhD: 


aJY  Ilcih'^Vuicii. 

Attomey-Generai 
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INSANE  PERSONS: 
ELEEMOSYNARY  IN- 
STITUTIONS: 


Counties  are  liable  lor  support  of 
indigent  insane  soldiers  who  are 
residents  of  such  counties,  even 
though  such  insanity  developed  after 
induction  into  the  United  States  Army. 


£ Novemuer  b,  1942 

v' 


Mr.  Lloyu  I uin 

Cleric  of  the  County  Court 

Barton  County 

L<naar,  Lissouri 


near  Cir: 


This  will  acicnowledge  receipt  of  your  letter  of 
November  2,  1942,  in  which  you  submit  the  following  for 
an  opinion: 


’'On  April  18,  1941,  one  Lafuyette 
Bowlin^  was  inducted  into  the  army 
from  this  county  ana  was  accepted 
at  the  induction  station  on  April 
19,  1941.  Since  that  time  he  nas 
been  continuously  in  the  baited 
jtutes  army. 

"The  county  court  of  this  county  has 
received  a communication  from  Iru  A. 
Jones,  President  of  the  state  elee- 
mosynary Institutions  and  one  from 
Capt.  F.  1.  Sewaru  of  camp  Blending, 
Florida,  station  Hospital,  stating 
that  Lafayette  Bowling  has  become  un- 
stable mentally  ana  is  incapacitated 
for  further  service  and  is  in  need  of 
institutional  care.  They  are  ashing 
tliut  Barton  County  accept  tne  man  as 
a county  patient  in  a state  institu- 
tion. 

"The  county  court  h s- been  euvisad 
before,  and  in  the  letter  of  Mr.  cones, 
of  tiie  chute  eleemosynary  institutions, 
it  is  stated  ’It  is  our  unuerstunuing 
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that  unaer  the  lew,  if  a man  has  been 
in  military  service  for  six  months  txie 
government  is  responsible  for  him  if 
he  breaks  uown  mentally. * The  court 
took  this  matter  up  with  the  Missouri 
State  Headquarters  of  the  selective 
service  system  and  we  were  directed 
by  Mr.  \»m.  Orr  sawyers,  state  Legal 
Advisor,  to  take  this  matter  up  direct- 
ly with  your  office  to  determine  tnis 
man’s  status.  The  legal  residence  of 
Lafayette  Bowling  is  Lamar , Barton 
County,  Missouri,  Route  2. 

"We  would  like  to  be  advised  as  quiok- 
ly  as  possible  whether  or  not  this 
county  is  responsible  for  the  care  of 
Mr.  Bowling  so  that  if  the  county 
should  take  this  burden  upon  itself 
it  can  auvise  the  military  authorities; 
however,  if  the  county  is  not  responsi- 
ble for  the  care  of  this  man  the  court 
would  also  like  to  advise  the  authori- 
ties to  tnis  effect.  It  will  be  noted 
that  this  man  has  been  in  the  service 
since  ^pril  19,  1941." 


Your  letter  says  that  "the  legal  residence  of 
Lafayette  Bowling  is  Lamar,  Barton  County,  Missouri,  Route 
2."  Therefore,  we  proceed  with  the  question  of  his  resi- 
dence as  being  determined  to  be  in  your  county.  We  assume 
also  that  he  comes  within  the  classification  as  a poor  per- 
son. 


Section  9090,  R.  S.  Mo.  1909,  reads  as  follows: 


"Poor  persons  shall  bo  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants." 


Section  9026,  R.  S.  Mo.  1909,  reads  as  follows: 
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"The  several  county  courts  shall 
liave  powex’  to  send  to  a state  hos- 
pital such  ox'  their  insane  poor  os 
may  be  entitle!  to  admission  there- 
to. The  counties  tnus  senuing  shall 
pay  semi-annually , in  cash,  in  ad- 
vance, such  sums  Tor  the  support  ana 
maintenance  or  their  insane  poor,  as 
tae  ooaru  of  managers  may  ueem  neces- 
sary, not  exoeedin^  six  aollurs 
Uo.00)  per  month  for  each  patient; 
anu  in  auuition  thereto  the  actual 
cost  of  their  clothing  anu  the  ex- 
pense of  removal  to  and  from  the  hos- 
pital, ana  if  they  shall  aie  therein, 
for  burial  expenses;  anu  in  case  such 
insane  poor  shall  die  or  be  removes 
from  the  hospitul  before  the  expira- 
tion of  six  months,  it  shall  be  the 
uuty  of  the  managers  of  such  hospital 
to  rcl’unu,  or  cause  to  be  refunueu, 
the  amount  tliat  mi.y  be  remaining  in 
the  treasury  or  such  hospitul  cue  to 
til©  county  entitled  to  the  same;  end 
for  the  purpose  of  raising  the  sum  of 
money  so  provideu  fox',  tne  several 
county  courts  shall  be  ..nu  tney  are 
hereby  expressly  authorizes  and  em- 
powered uo  u is count  anu  sell  their 
wari’ants,  issueu  in  such  behalf,  wuen- 
ever  it  becomes  necessary  to  raise 
saiu  moneys  so  px oviued  for . ’* 


Section  9bbb,  h.  S.  ’ o.  19o9,  reaas  us  follows: 


’’When  poor  patients  shall  be  in  need 
of  clothin^,  it  shall  be  tne  uuty  of 
tne  steward,  unuer  the  direction  of 
the  superintendent , to  furnish  the 
3ame,  at_  the  coat  of  tne  county  court 
senuin^  taern.  ’’ 
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Section  9o34,  R.  S.  Mo.  19o9,  reads  >.3  follows: 


”Tho  superintendent  shall,  under 
the  direction  or  tne  managers, 
cause,  once  in  every  six  months, 
to  be  made  out  ana  forwaraea  to 
any  county  coux*t  which  may  send 
to  a state  hospital  an  insane  poor 
person,  on  exact  account  of  the  sum 
due  ana  owing  by  such  court  on  ac- 
count of  such  insane  person.  _>aid 
court,  at  its  first  session  there- 
after, shall  prooeed  to  allow,  and 
cause  to  be  paid  over  to  the  trea- 
surer of  suoh  state  hospital,  the 
amount  of  saiu  account." 


Section  9043,  R.  S.  lio.  19o9,  reads  u3  follows: 


"\7hen  a county  patient  is  sent  to 
tne  hospital,  it  shall  be  the  uuty 
of  tne  olern  to  see  tnat  the  patient 
is  supplied  with  tne  proper  clothing 
specified  in  section  9329,  and,  if 
not  otherwise  furnished,  the  olerJt 
siiall  purchase  it;  and,  in  such  case, 
the  same  shall  be  paid  for  out  of  the 
county  treasury,  by  oraer  of  the  coun- 
ty court.” 


Under  the  foregoing  statutes,  we  thinh  it  is  clear 
that  the  duty  of  supporting  incident  insane  persons  is 
upon  the  county  wuerein  such  persons  are  residents.  Under 
similar  statutes,  tne  jupreme  Court  of  this  state,  in  the 
case  of  Montgomery  County  v.  Gupton,  139  Mo.  J03,  1.  c. 
30u,  said: 


'The  duty  of  supporting  the  indigent 
insane  of  this  state  is  devolved  by 
statute  upon  the  counties  of  which 
tney  are  inhabitants." 
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Since,  therefore,  the  soluier  in  jxestiou  is  a 
resident  of  -a-ton  bounty,  tue  uuty  of  supporting  him 
at  a state  hospital  is  upon  tnat  county,  proviueu,  of 
course,  he  is  an  inui^ent  insane  person.  There  is  noth- 
in in  the  statutes  which  says  that  l county  can  se  re- 
lieved of  its  responsibility  to  support  its  indigent  in- 
sane if  such  persons  happen  to  bo  tempor  rily  away  from 
the  county  At  the  time  they  become  insane.  The  ques- 
tion which  determines  the  liability  of  the  county  as  to 
inuigent  insane  persons  is  whether  or  not  they  are  resi- 
dents of  the  county  at  tne  time  they  become  insane. 

It  is  admitted  tuat  the  soldier  in  question  was  u 
resident  or  sarton  bounty  _t  tne  time  he  entered  tne  ser 
vice  of  tne  Unit  on  states  *j:iay.  No  oiling  in  your  letter 
indicates  tnat  he  has  aone  anythin^  since  his  inauction 
into  the  army  which  showeu  any  intention  on  his  part  to 
change  his  residence.  It  nas  long  been  held  in  tnis 
state  that  residence  is  largely  a matter  of  intention, 
enu  tnat  such  intention  is  to  be  deduced  from  the  acts 
ana  utterances  of  the  person  whose  residence  is  in  issue 
(In  re  Lankforu  estate,  k7h  ..,o.  1.)  The  soluier  in  ques 
tion  was  merely  taken  from  his  residence  to  the  United 
States  ...rmy  anu  is  still  ixi  tne  army,  kotning  ne  has 
none  indicates  that  he  intonaeu  to  change  his  place  of 
resiuenoe  from  carton  County  to  any  other  pluuo. 

V.e  ao  not  tninm  that  a person  loses  his  residence 
by  reason  of  his  entering  the  militury  sex  vice  of  the 
United  States.  Section  7 of  jXticle  /III  of  tne  consti- 
tution of  ..  iasouri  provides  _s  follov.a: 


".e'er  tne  purpose  ol'  votinu,  no  pex*son 
shall  be  deemed  to  have  ^aineu  a resi- 
dence by  reason  of  nis  presence,  or 
lost  it  by  reason  of  nis  absence,  while 
employee  in  the  aervioe  either  civil, 
or  military,  of  this  state,  or  of  the 
United  States;  nor  wnile  engaged  in  the 
navigation  of  the  waters  of  the  State, 
or  of  the  Uniteu  States,  or  of  the  high 
seas,  nor  while  u stuuent  of  any  institu- 
tion of  learning,  nor  wnile  kept  in  a 
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poor-house  or  other  asylum  at  public 
expense,  nor  while  confined  In  public 
prison. " 


While  the  foregoing  provision  of  the  Constitution 
merely  covers  the  question  of  loss  of  resiuence  so  far  as 
voting  is  concerneu,  yet  we  see  no  reason  why  it  should 
be  held  that  a person  loses  his  resiuence  for  any  other 
purpose  because  he  enters  the  military  service  of  the 
United  States.  We  think  the  constitutional  provision  auove 
quoted  shows  an  intention  of  leaving  the  rights  of  a sol- 
dier as  u oitizen  the  same  as  they  would  have  been  were  he 
not  in  txxe  service  of  the  United  States. 

Whether  or  not  the  Uniteu  States  Government  has  a 
rule  or  regulation  which  provides  that  it  will  be  re- 
sponsible for  a soldier  who  breaks  down  mentally  after 
six  months*  service  does  not  change  the  situation  so  far 
as  your  county  is  concerned.  If  tnere  is  such  a regula- 
tion and  the  government  actually  does  take  care  of  the 
insane  soluier,  then  your  responsibility  would  cease  be- 
cause such  soluier  would  be  taken  care  of.  However,  if 
the  Unitea  States  Government  uoes  not  take  care  of  such 
soldier,  the  responsibility  of  your-  county  is  the  same 
as  it  would  have  been  were  such  soldier  still  in  your  own 
county  as  a civilian. 

We  enclose  herewith  a copy  of  an  opinion  given  by 
this  office  under  date  of  September  2d,  1942,  to  Hon.  Ira 
A.  Jones,  President,  Board  of  Managers,  State  Eleemosynary 
Institutions,  Jefferson  City,  Missouri,  which  details  the 
procedure  to  follow  in  returning  insane  persons  from  the 
army  to  the  state  hospitals,  which  may  be  of  some  service 
to  you  in  handing  your  particular  case. 


CONCLUSION 


It  is,  therefore,  tne  opinion  of  this  department 
that  a county  is  liable  for  the  support  of  an  indigent 
insane  soluier  whose  resiuence  was  in  that  county,  even 
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thou^ii  auoh  insanity  developed  after  his  induction  into 
the  United  States  Army. 


Respectfully  subiiiitted 


HaRHY  H.  Ki-Y 

.ssis^ant  _ ttorney  General 


APPRO  VLL> : 


-.OY  ..!c  Kill  LI  Or; 
attorney  General 
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Hi:.;ii.AL  LAW  - A minor  over  tne  age  of  17  years 

wkt.i  hiTirAn*  EXAiilAATlOL  - has  the  right  to  personally  waive 

preliminary  examination  wheire 
; ^ i.  s c . - - . - a felony. 


January  2,  1942 


Hon.  G.  Logan  iarr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Lear  . ir: 
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We  are  In  receipt  of  your  request  for  an  opinion  from 
this  Department,  which  request  reads  as  follows: 


"The  defendant  in  a criminal  case  is  charged 
with  a felony,  lie  is  over  17,  and  under  the 
age  of  19  years,  he  is  a many  times  offender 
in  order  states.  He  has  virtually  admitted 
that  he  committed  the  burglary  and  larceny 
of  which  he  is  charged.  He  came  before  the 
justice  of  the  peace,  and  in  the  presence 
of  all  stated  that  he  did  not  need  a lawyer 
at  present,  and  he  said  that  he  would  waive 
his  preliminary  examination.  He  was  given 
the  complaint  and  he  did  waive  the  prelimi- 
nary examination.  The  sheriff,  the  justice 
and  myself  informed  him  of  the  nature  and 
purpose  of  a preliminary  examination  on  the 
felony  charge. 

"The  question  has  been  raised  in  this  case 
and  in  another  case,  .herein,  a local  attorney 
raised  the  le  al  question  that  a minor  could 
not  waive  a preliminary  examination.  The 
law  is  that  the  Justice  aoeB  not  ha\e  any 
power  to  appoint  an  attorney  for  a minor 
who  does  not  have  any  funds  to  hire  a lawyer 
in  a preliminary  examination. 

"I  want  to  know  if  it  is  necessary  to  hold 
a preliminary  examination,  on  a case  involv- 
ing a felony  and  a minor,  even  though  the 
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minor  wants  to  waive  his  preliminary  examina- 
tion? Is  there  anything  in  the  Mo.  law  that 
makes  such  a waiver  illegal?" 


Section  3893  R.  S.  Missouri,  1939,  provides  in  part, 
as  follows: 


" * * Provided,  a preliminary  examina- 
tion shall  in  no  case  be  required  where 
same  is  waived  by  the  person  charged 
with  the  crime,  or  in  any  case  where  an 
information  has  been  substituted  for  an 
indictment  as  authorized  by  section  3953." 


It  will  be  noted  from  reading  this  section  that  the  above 
proviso  provides  that  tne  person  charged  with  the  crime  may 
waive  the  preliminary  examination. 

In  the  case  of  State  v.  Pippey,  71  S.  (2d)  719,  l.c. 
721,  Pars.  5-7,  the  court  said: 


-«•  A preliminary  examination  is  not 
Jurisdictional  in  the  sense  that  the 
circuit  court  is  without  jurisdiction  to 
try  the  cause  unless  and  until  such  examina- 
tion has  been  accorded  the  accused.  Buckley 
v.  nail,  215  Mo.  93,  114  8 •.  . 954.  It  is 

well  settled  that  the  accused  may  waive  it 
and  if  he  pleads  and  goes  to  trial  without 
calling  the  court's  attention  by  timely 
motion  or  plea  in  abatement  to  the  state's 
failure  to  accord  him  a preliminary,  he 
does  waive  it.  -uid  such  allegation  in  a 
motion  to  quash  or  plea  in  abatement  does 
not  prove  itself.  It  must  be  proved  and 
the  evidence  offered  in  support  thereof 
with  the  court's  rulings  and  the  exceptions 
thereto  can  only  be  preserved  for  review 
by  bill  of  exceptions.  « * ...  " 
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In  the  case  of  State  v.  Langford,  240  S.  W.  167,  l.c. 
169,  Pars.  4-6,  the  court  said: 


"It  is  evident  from  these  rulings  that 
the  effect  of  the  plea  of  the  general 
issue  is  the  same  whether  made  before 
the  justice  or  in  the  trial  court. 

There  is  even  more  reason  why  this  plea 
may  be  regarded  as  more  effective  before 
the  examining  tribunal  than  before  the 
trial  court.  Before  the  former,  the 
determination  of  the  guilt  or  Innocence 
of  the  accused  not  being  in  question,  a 
plea  In  regard  thereto  is  not  reqi  ired, 
and  has  no  proper  place  in  the  proceed- 
ing, but.  If  voluntarily  entered,  it 
cannot  be  otherwise  construed  than  as 
an  admission  by  the  accused  of  the 
probable  grounds  for  the  proceeding  for 
the  purpose  of  the  case.  It  was  so 
held  in  State  v.  Ritty,  23  Ohio  St. 

562,  in  which  one  brought  before  a 
Justice  of  the  peace  for  a preliminary 
examination  was  held,  notwithstanding 
he  pleaded  not  guilty,  to  have  waived 
an  examination  of  witnesses  to  sustain 
the  charge,  and  to  have  submitted  to 
be  bound  over  without  the  examination. 
Tills  holding  was  on  the  ground  that  a 
plea  of  not  guilty  In  a case  of  this 
kind  is  analogous  to  the  plea  of  nolo 
contendere  at  common  law,  ana,  like  a 
demurrer,  admits  the  charge  for  the 
purpose  of  the  case.  * # ” 


In  the  case  of  State  v.  Pugh,  15  Mo.  349,  1.  c.  350, 
the  court  quoted  with  approval  the  following  procedure: 


* The  deienaant  being  called  upon 
to  plead  to  the  Indictment,  stood  mute, 
and  the  court  had  the  plea  of  not  guilty 
entered  for  the  defendant.  * * *-  " 
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In  the  case  of  otate  \.  Ancell,  333  Mo.  26,  1.  c.  33, 
34,  the  court  said* 


n * Preliminary  examinations  are 
governed  by  statute  and  we  must  look 
to  our  statutes  for  the  delendant's 
right  thereto  and  for  the  procedure. 

9 9*  9 9 9 it  9 9 9 9 {<•  9 

”ln  a preliminary  examination  the 
examining  magistrate  does  not  act  in 
the  capacity  of  a court,  he  does  not 
determine  the  question  of  the  guilt 
or  innocence  of  the  accused.  His 
conclusion  is  in  no  sense  a Judgment. 
(State  ex  rel.  board  of  -ducation  v. 
Hast,  209  Mo.  708,  728  et  seq. , 108 
S.  W.  563;  State  v.  Flannery,  supra; 
State  v.  Nichols,  supra.)  * * " 


It  will  be  noted  from  the  reading  of  the  case  of 
State  v.  Rutledge,  13  d.  W.  (2d)  1061,  1.  c.  1067,  that 
the  defendant,  a seventeen  year  old  boy,  waived  the  prelimin 
ary  examination,  for  the  court  said: 


* it  The  case  originated  in  the  latter 
court,  where,  after  waiver  of  a preliminary 
examination,  relator  was  called  to  answer 
the  charge  of  robbery  in  the  first  degree, 
preferred  against  him  by  information  duly 
filed  by  the  circuit  attorney.  * * * " 


It  will  be  further  noted  from  a reading  of  the  Rutledge  case 
at  1.  c.  1066,  the  court  said: 


n a a-  When  a child  who  has  passed 
his  seventeenth  birthday  is  brought 
before  a court  of  general  criminal 
jurisdiction,  charged  with  having  com- 
mitted a criminal  oifense  while  under 
17  years  of  age,  that  court  may  de- 
termine whether  he  should  be  dealt  with 
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as  a delinquent,  or  prosecuted  under 
the  general  lav,  and.  If  it  decides 
that  he  should  be  proceeded  against  as 
a delinquent,  order  the  cause  trans- 
ferred to  the  juvenile  court.  But  a 
court  of  general  criminal  Jurisdiction 
is  wholly  without  jurisdiction  in  cases 
in  which  a child  under  17  years  of  age 
is  charged  with  the  violation  of  criminal 
law;  without  jurisdiction  to  even  de- 
termine v.'hica  course  should  be  pursued 
with  respect  to  such  child." 


When  this  case  is  read  in  connection  with  the  case  of  State 
v.  alker,  34’ S.  W.  (2d)  124,  wherein  the  court  said*  (l.c.26) 


"in  this  case  no  petition  alleging  the 
relator  to  be  a delinquent  child,  to 
be  tried  as  such,  was  filed  Tn  the  cir- 
cuit court;  so  it  was  not  necessary  for 
the  judge  to  exercise  the  discretion 
mentioned  in  the  closing  part  of  1136, 
but  the  accused  was  taken  directly  to 
the  circuit  court  as  provided  in  section 
1141. 

"That  part  of  section  1156,  while  autho- 
rizing the  court  to  dismiss  a petition 
alleging  the  child  to  be  delinquent  and 
entertain  a prosecution  under  the  general 
law,  necessarily  implies  that,  if  the 
proceeding  is  begun  under  the  general  law, 
the  court  has  authority  to  proceed  with 
the  case  unaer  that  law." 


It  will  be  observed  from  the  reading  of  oectlon  3893, 
supra,  together  with  the  cases  cited,  that  preliminary 
examinations  are  governed  by  statute  solely,  and,  in  the  ab- 
sence of  any  exception,  where  the  defendant  is  a minor,  we 
are  constrained  to  the  view  that  a defendant  may  personally 
waive  a preliminary  examination.  V. e do  not  find  that  the 
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statutes  make  any  provision  for  the  appointment  of  an  at- 
torney for  a minor  when  he  appears  Lefore  the  magistrate 
in  a preliminary  hearing. 


CONCLUSION 


Therefore,  we  are  of  the  opinion,  that  the  pro- 
ceedings in  the  case  outlined  in  the  opinion  request,  having 
been  under  the  general  law,  the  defendant,  even  thou^Ji  he 
be  of  the  age  of  nineteen,  has  the  right  to  waive  the  pre- 
liminary examination  unaer  section  3893,  supra,  and  the 
fact  that  he  was  not  represented  by  counsel,  makes  no. 
difference,  and,  under  the  statute  he  is  to  be  considered 
as  any  other  defendant,  and  his  minority  affords  him 
no  special  privilege. 


Respectfully  submitted 


B.  RICHARDS  CREECH 

Assistant  attorney  General 


APPROVED: 


VAi'.E  C.  TKURLO 

(Acting)  Attorney  General 
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PARDONS  AND  PAROLES 


Judges  of  circuit  and  criminal  courts 
may  place  on  probation  defendant  under 
certain  circumstances. 


February  4,  1942 


Hon.  (J.  Logan  Marr 
Prosecuting  Attorney 
Morgan  -ounty 
Versailles,  Missouri 


Dear  oir: 


Your  request  for  an  opinion  in  reference  to  Section 
9156  R.  o.  Missouri,  1939,  lias  been  received. 


You  inquire  as  to  whether  or  not  Section  9156,  supra, 
overrules  the  holding  in  the  cases  of  parte  bugg,  163 
j^o.  App.  44,  145  S.  W.  831,  and  Ex  parte  Thornsberry,  254 
S.  W.  1087.  You  further  inquire  as  to  whether  there  can 
be  an  execution  for  costs  after  a parole  or  suspension 
of  sentence  has  been  granted.  There  is  quite  a distinc- 
tion between  a pardon  and  a Judicial  parole  and  suspension 
of  sentence. 


Under  Article  5,  Section  VIII  of  the  Constitution  of 
Missouri,  only  the  Governor  is  granted  the  power  of  pardon. 
However,  under  Section  9156,  supra,  the  several  courts  of 
this  State  may  place  on  probation  any  defendant  eligible 
for  Judicial  parole. 


Section  9156,  supra,  reads  as  follows: 


"The  circuit  and  criminal  courts  of  this 
State,  the  court  of  criminal  correction 
of  the  City  of  St.  Louis,  and  boards  of 
parole  created  to  serve  any  such  court 
or  courts,  may  place  on  probation  any 
defendant  eligible  for  Judicial  parole 
under  Sections  4199  to  4211,  inclusive, 
of  Article  18,  Chapter  30,  hevised  Stat- 
utes of  Missouri,  1939.  After  a convic- 
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tion,  or  a plea  of  guilty,  the  courts 
and  boards  of  parole  named  in  this 
Section  may  suspend  the  imposition  or 
execution  of  sentence  of  any  person 
legally  eligible  for  Judicial  parole 
under  Slid  sections  4199  to  4211,  in- 
clusive, and  may  also  place  the  deienuant 
on  probation." 


This  Section  was  enacted  the  first  time  in  the  Laws  of 
Missouri,  1937,  page  400,  section  1.  In  that  same  Act  it 
was  provided  that  the  appointment  of  members  of  the  parole 
board  who  would  have  jurisdiction  over  inmates  of  the 
several  penal  institutions  of  the  State. 

In  the  case  of  Lx  parte  bugg,  163  Mo.  /pp.  44,  1.  c. 
47,  the  court  said: 


"On  the  question  of  the  power  of  the  court 
to  indefinitely  suspend  execution  after 
sentence  ana  judgment,  the  conflict  is 
not  so  great.  This  power  has  been  upheld 
in  North  Carolina,  State  v.  whitt,  23  S.  L. 
452,  but  the  weight  of  authority  seems  to 
be  largely  against  this  proposition  and  to 
our  mind  JLt  i.s  clear  in  the  absence  of  a 
statute  authorizing  it,  to  per-.it  a court 
after  judgment  is  pronounced  to  indefinitely 
postpone  its  executio:  is  in  effect  to  per- 
mit the  court  to  usurp  the  pardoning  power 
which  is  lodged  elsewhere  and  cannot  be  up- 
held upon  either  reason  or  authority.  * 
(TJnderscoring  ours.) 


It  will  be  noted  that  in  the  above  quotation  tne  court 
specifically  said:  "it  is  clear  that  in  the  absence  of  a 
statute  authorizing  it."  The  opinion  in  this  case  was  handed 
down  by  the  Springfield  Court  of  Appeals  on  /pril  1,  1912. 
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The  law  authorizing  a judicial  parole  or  probation  was  en- 
acted and  is  set  out  in  the  Laws  of  Missouri,  1937,  page 
400,  The  legislature  in  enacting  bection  915€,  supra,  has 
overruled  the  rule  of  law  that  was  set  out  in  the  case  of 
Ex  parte  bugg,  supra. 

You  also  mentioned  the  case  of  Ex  parte  Thornberry, 
254  S.  W.  1087.  In  that  case,  at  page  1090,  par.  11,  the 
court  said: 


"The  reason  for  the  rule  if  found  in 
the  nature  of  our  systems  of  government, 
national  and  state.  The  power  to  grant 
reprieves  and  paraons  and  that  to  sen- 
tence for  crime  being  distinct  and 
different  in  their  origin  and  nature, 
their  exercise  has  been  kept  separate 
ana  distinct,  tne  one  having  been  con- 
fided to  the  executive  and  the  other 
to  the  judicial  department.  The 
recognition  of  the  power  oi  a court 
to  suspend  a sentence  indefinitely 
or  to  stay  its  execution  would  be  to 
allow  the  Judicial  department  to  usurp 
the  power  and  exercise  one  of  the  func- 
tions of  the  executive  department.  This 
is  upon  the  well-grounded  theory  that 
a court 1 s powers . in  the  administration 
of  the  criminal  law  is  limited,  upon 
the  conviction  of  the  accused,  to  the 
Imposition  of  the  sentence  authorized 
to  be  Imposed.  8 R.  £.  L.  p.  248, 
sec.  252  et  seq.  and  esses . ^(Under- 
scoring  ours 7) 


It  will  be  noted  that  In  the  above  partial  opinion  the 
court  said:  Mthat  a court’s  powers  In  the  administration 
of  the  criminal  law  is  limited,  upon  the  conviction  of  the 
accused,  to  the  imposition  of  the  sentence  authorized  to 
be  imposed.” 
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The  opinion  In  this  case  was  handed  down  by  the  Supreme 
Court  of  Missouri  en  banc  on  October  6,  1923,  and  that 
rule  of  law  has  been  overruled  by  section  9156,  supra,  which 
was  enacted  ana  set  out  in  the  Laws  of  1937,  page  400,  section 

1. 


In  your  request  you  also  state  that  there  can  be  no  exe- 
cution for  cost  or  fee  bill  obtained  by  reason  of  such  parole 
or  suspension  of  sentence  by  the  court  authorized  to  grant 
such  judicial  parole  or  suspension  of  sentence.  It  has  been 
held  in  this  State  that  even  upon  a commutation,  parole 
or  pardon  by  the  Governor,  the  parolee,  or  defendant,  while 
at  large,  was  still  under  sentence. 

In  the  case  of  Lee  v.  Gflvan,  Vardan,  229  S.  W.  1045, 
Par.  1,  the  court  said: 


["By  section  12543,  K.  S.,  the  Governor 
is  authorized  to  grant  commutations, 
paroles,  and  pardons.  Certain  It  is 
that  while  the  petitioner  was  at  large 
under  a parole  granted  as  an  act  of 
executive  clemency,  he  was  still  under 
sentence  within  the  meaning  of  section 
2292,  and,  having  been  charged,  tried, 
and  convicted  of  another  offense  while 
so  at  large,  'the  sentence  of  such  con- 
vict shall  not  commence  to  run  until 
the  expiration  of  the  sentence  under 
which  he  is  held.'  In  other  words, 
the  sentences  are  cumulative." 


The  criminal  cost  sections  are  Sections  4220,  4221, 
4222,  4223  and  4225  H.  3.  Missouri,  1939.  In  all  of  the 
sections  it  does  not  refer  to  the  sentence,  but  merely 
says  "shall  be  convicted."  Section  4221,  supra,  provides 
for  the  payment  of  costs  by  the  State  In  certain  cases, 
where  the  defendant  has  been  convicted  and  has  been  sen- 
tenced. Under  Section  9156,  supra,  however,  and  under 
Sections  4199  to  4211,  Inclusive,  (R.  S.  Missouri,  1939) 
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no  parole  can  be  granted  until  there  is  a sentence  of  punish- 
ment. 

In  your  request  you  are  assuming  that  the  courts,  in 
granting  the  Judicial  parole  have  not  sentenced  the  defendant, 
but  the  courts.  In  comely ing  with  Section  9156,  supra,  and 
Sections  4199  to  4211,  inclusive,  supra,  of  /rticle  18,  Chapter 
30,  R.  o.  Missouri,  1939,  must  first  sentence  the  defendant, 
and,  if  he  is  eligible  under  Section  4199  to  4211,  Inclusive, 
may  then  place  said  defendant  on  probation. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  Department  tnat  bection  9156,  and  Sections  4199  to 
4211,  inclusive,  R.  S.  Missouri,  1939,  are  later  laws  and 
change  the  rules  in  the  holdings  in  the  cases  of  Lx  parte 
Bugg,  163  Mo.  App.  144,  145  S.  V«.  831  and  Ex  parte  Thornberry, 
254  S.  W.  1087. 


Respectfully  submitted 

4.  J.  EURKE 

Assistant  /ttorney  General 

AP  ROVED: 

VANE  C.  THURLO 

(Actl  g)  Attorney  General 
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MINERALS:  Tnterppe uation  of  a mineral  reservation  in  a deed 
STATE  PARKS:  aveylng  land  to  the  State  1 ’Missouri.  Type  of 
DEED:  mining  permissible. 
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State  Park  Board 
Jefferson  City, 

Missouri 

Attention:  Mr.  E,  A.  Mayes, 
Ass’t  Director, 

Gentlemen; 


You  request  a reconsideration  of  our  opinion  under 
date  of  August  10,  1941,  as  to  rights  of  strip  mining  iron 
ore  under  he ranee  State  Park,  in  view  of  additional  facts 
contrary  to  those  heretofore  given. 

Our  former  opinion  held  that  open  or  strip  mining, 
was  not  permissible  in  removing  iron  ore  under  a reservation 
in  said  deed  reserving  to  said  grantor  all  lead,  iron,  coal, 
fire  clay,  rock  and  other  minerals  including  coal  oils  and 
natural  gas  in  or  on  said  land,  or  rising  or  coming  therefrom, 
or  that  may  hereafter  be  found  therein  or  thereon,  vi  th  the 
right  to  mine  and  remove  and  take  out  the  minerals  herein- 
above referred  to,  storing  the  same,  together  with  right  of 
ingress  and  egress  over  and  on  said  lands  and  to  and  from  the 
public  road  leading  to" the  most  convenient  market.  The  said 
road  which  is  to  be  used  for  ingress  and  egress  to  be  estab- 
lished over  and  on  the  most  practical  route.  The  said  parties 
of  the  first  part  further  reserve  such  timber  as  may  be  need- 
ed for  mining  purposes,  and  the  timber  so  used  to  be  taken 
from  the  lands  hereinafter  specified  only.  - The  said  parties 
of  the  first  part  also  reserve  a water  right-of-way  to  the  er- 
amec  Elver  to  be  used  in  mining  operations  only,  to  wit: 

"The  North  y of  the  Northwest  .x, 
the  Southeast  y of  the  Northwest  y, 
and  the  Northwest  of  the  North- 
east of  Section  8; 
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State  Park  Board. 


"The  South  £ of  the  southwest  ,>, 
and  the  South  jg-  of  the  Southeast  A, 
of  Section  5j  and 

"The  Northeast  y of  the  Southeast  4 
of  Section  6;  All  in  Township  40, 

North  of  ..i&nge  1 West  of  the  5th.  ?•?.** 

"TO  HAVE  AND  TO  N'OLD  THE  SAT  33, 

unto  the  said  part;./  of  the  second 
part  and  to  its  assigns  forever, 

"Covenants  of  Warrant  and  Defend, 
excepting  taxes  for  the  year  1927 
and  thereafter. 

Julian  Pickles  SEAL, 
Laura  P 1 chi e s SEAL . " 


The  opinion,  hereinabove  referred  to  was  premised  on 
certain  facts  given  this  Department  at  the  time  which  we  now 
find  were  somewhat  erroneous.  Therefore,  the  above  referred 
opinion  has  now  been  withdrawn  and  is  no  longer  in  effect. 

After  careful  investigation  the  following  facts  are  now  sub-- 
mi t ted  to  be  the  true  and  correct  fajts  in  the  case. 

The  grantors  in  said  deed  who  reserved  said  mineral 
rights  when  conveying  said  land  to  the  State  of  Missouri,  sub- 
sequently leased  said  mineral  rights,  he  find  that  the  iron 
ore  in  this  particular  locality  is  of  the  filled  sink  type  com- 
mon to  Phelps , Crawford,  Dent  and  other  adjoining  counties  and 
such  ore  actually  often  out-crops  at  the  surface  in  spots  and 
will  also  be  found  at  a depth  sometimes  of  eighty- five  or  a 
hundred  feet.  That  the  most  economical  method,  of  mining  said 
ore  of  this  particular  type  is  by  open-cut  method  in  which  the 
overburden  of  dirt  is  removed  and  said  iron  ore  is  recovered, 
by  quarry  methods  of  mining.  Eminent  mining  engineers  and 
geologists  familiar  with  said  property  and  mineral  deposits 
state  that  open-cut  or  quarry  mining  is  the  only  practical  and 
feasible  method  of  mining  said  iron  ore  as  it  occurs  at  said 
location.  Furthermore,  there  have  been  many  mines  opened  in 
the  above  referred  to  counties  during  the  past  seventy-five 
years  and  iron  ore  has  been  produced  from  said  district  in 
practically  in  every  instance  by  the  open-cut  method.  Further- 
more, tunneling  for  iron  ore  at  this  location  is  very  dangerous 
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for  the  reason  the  roof  i3  lisely  to  cave  In  due  to  the  fact 
there  is  no  caprock  for  support.  That  said  timber  r served  in 
said  deed  fo.r  mining  operations  is  used  for  platforms,  roads,  et 
Furthermore,  said  lessees  under  this  deed  are  anxious  to  remove 
said  iron  ore  in  large  quantities  as  quickly  as  possible,  said 
iron  ore  to  be  used  for  the  manufacture  of  pig  iron  for  use  by 
the  national  government  for  national  defense. 

In  Korneman  v.  Davis,  219  £.  W.  904,  281  ho.,  242-243, 
a fundamental  rule  in  construing  a deed  is  that  all  of  the  words 
within  the  four  corners  of  the  instrument  must  be  considered 
together  and  given  effect. 


"It  is  true  that  when  there  is  a 
latent  ambiguity  in  a description 
of  land,  the  circumstances  and 
situation  of  the  parties,  and  the 
construction  they  have  put  upon 
the  deed  by  their  acts,  are  ad- 
missible in  evidence.  (Tetter  v. 
FcElmurry,  201  : o.  392 j Gas  Co.  v. 
St.  Louis,  46  ho.  121;  Union  Depot 
Cc.  v.  iailroad,  131  Ko.  291)  -;{■ 


"It  is  also  ruled  that  in  constru- 
ing a deed  all  the  words  of  the  deed 
within  Its  four  corners  must  be  con- 
sidered together  and  given  effect 
and  that  words  stating  the  estimated 
quantity  or  area  are  part  of  the  de- 
scription of  the  land  and  must  be  so 
considered  in  fixing  the  identity 
of  the  tract  conveyed.  In  Davis  v. 
Hess,  103  Ho.  l.c.  36,  Black,  J., 
said:  ‘The  rule  of  law  Is  well  settled 
that  the  call  for  quantity  may  be 
resorted  to  for  the  purpose  of  making 
that  certain  which  otherwise  would 
be  uncertain.  -;Kln  deeds  as  well 

as  in  wills  and  contracts,  we  are  to 
determine  the  intention  of  the  parties 
thereto,  and  this  is  done  by  taking 
the  instrument  as  a whole.’" 


cl-  O 
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In  Rudd  v.  Ha  den,  97  S.  W.  (2d)  35,  l.c.  36,  the 
ourt  of  Appeals  of  the  State  of  Kentucky  construed  a reserva- 
ion  of  mineral  rights  which  reads: 


"'All  minerals,  coal,  clays,  spars, 
oilgases  and  every  other  kind  and 
character  of  mineral  cement,  oil, 
gases,  &c  not  included  in  the  above 
general  description,  in  on  and  under 
the  aftex-  described  land,  together 
with  the  exclusive  right  to  mine 
same  and  a right  of  way  across  said 
premises  and  ingress  and  egress  over 
said  land,  f r the  purpose  of  operat- 
ing any  mine  or  mines  and  privilege 
of  using  water  in  their  operation 
and  in  fact  the  full  mining  right  and 
privilege  in  and  to  the  follawing  de- 
scribed land,  viz.:,n 


. Under  the  above  reservation  it  was  the  desire  to  mine 
the  limestone  which,  to  a certain  extent,  was  similarly  locat- 
ed as  said  iron  ore  on  and  in  said  land,  and  this  is  what  the 
court  had  to  say: 


"Although  the  question  was  presented 
in  a reservation  of  minerals  instead 
of  in  a grant,  the  reason  for  the 
rule  is  aptly  stated  in  Beury  v. 

Shelton,  supra;  'It  is  a well  known 
fact,  and  known  of  course  to  the  parties 
to  the  deed  here  involved,  that  the  sec- 
tion where  this  deed  was  to  operate  was 
a limestone  country,  where  the  land  is 
everywhere  underlain  with  limestone, 
and  where  it  crops  out  on  practically 
every  tract  of  land  that  is  not  bottom 
land,  and  where  It  makes  Its  appear- 
ance In  manner  varying  from  huge  cliffs, 
as  In  the  case  here,  to  small  outcroppings 
on  various  parts  of  the  land.  It  is 
on  the  land  everywhere,  either  breaking 
through  it,  or  lying  under  it  at  differ- 
ent depths.  In  tnis  country  It  is  a 


State  Park  Board 


-& 


February  20,  1942 


part  of  the  soil,  and  a conveyance 
that  reserves  the  limestone  with 
the  right  to  remove  it  would  reserve 
practically  everything  and  grant 
nothing, ’ 


"Certainly  the  1 ordinary  and  popular’ 
significance  of  the  work  ’cement’  as 
used  in  this  deed  would  be  a substance 
containing  the  chemical  ingredients 
to  be  found  in  limestone,  and  we  are 
unable  to  escape  the  conclusion  that 
the  word  as  used  in  the  deed  before 
us  was  intended  to  include  'cement 
rock’  or  limestone,  from  which  one 
or  more  of  the  various  types  of  ce- 
ment might  be  manuf actured. " 


It  was  also  contended  that  only  such  minerals  were  in- 
tended to  be  conveyed  as  are  mined.  The  court  defined  not 
only  the  word  "mine"  as  not  being  limited  to  cases  where  a 
shaft  is  sunk  into  the  ground  but  may  include  "open-cut", 
"strip"  or  "hydraulic"  methods  of  mining,  and  then  in  dis- 
cussing the  words  used  to  convey  said  minerals  found  in,  on 
and  under  the  property  said:' 


# •»  -*  a ■»  * Furthermore,  the 
term  ’mine’  is  not  limited  to  those 
cases  where  a shaft  is  sunk  into  the 
ground,  but  may  include  ’open  cut,’ 

51  strip,’  or  ’hydraulic’  methods  of 
mining*  Also,  it  will  be  observed 
that  the  deed  conveys  the  minerals, 
in,  on,  and  under  the  property. 

There  could  be  no  possible  reason  for 
sinking  a shaft  to  obtain  minerals 
found  on  the  surface.  We  think  it  is 
clear  that  the  phrase  used  in  the  deed 
before  us  was  not  intended  to  have  the 
narrow  application  for  which  appellant 
contends  * " 
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The  terms  in  the  above  mineral  reservation,  construed 
by  the  Kentucky  Court  of  Appeals,  in  many  respects  are  the  same 
in  the  reservation  we  are  attempting  to  construe  and  likewise  the 
facts  in  the  above  case  are  analogous  to  the  facts  in  t he  instant 

C3S6  * 


In  view  of  the  facts,  the  only  practical  and  economical 
method  to  mine  said  iron  ore  at  the  time  the  State  of  Missouri 
purchased  said  land,  and  now,  is  by  open  or  quarry  mining;  that 
for  the  last  seventy-five  years  there  was  considerable  mining  for 
iron  ore  in  this  particular  district  and  in  most  every  case  said 
mining  was  done  in  this  manner;  that  to  tunnel  for  said  ore  would 
be  hazardous,  slow  and  expensive  and  very  apt  to  result  in  the 
caving  in  of  said  mine*  Also,  in  view  of  the  authority  construing 
a similar  provision  to  that  construed  in  the  mineral  reservation 
in  question  holding  that  it  was  proper  to  open-cut  or  quarry  mine 
limestone  which  is  located  similar  to  the  iron  ore  in  Meramec 
State  Park,  it  was  evidently  the  intention  of  the  parties  at  the 
time  said  deed  was  executed  and  mineral  rights  reserved  to  open- 
cut  and  quarry  mine  said  iron  ore.  Furthermore,  while  this  is  not 
a determining  factor  as  to  the  type  of  mining  which  may  be  used, 
it  is  a factor  that  should  be  considered,  namely,  that  the  nation- 
al government  is  anxious  to  obtain  said  iron  ore  for  use  in  manu- 
facturing mechanized  equipment,  munitions,  arms,  etc.,  for  national 
defense. 


Therefore,  lb  is  the  opinion  of  this  Department  that  3uch 
reservation  in  said  deed  conveying  said  land  to  the  State  of  Mis- 
souri permits  said  iron  ore  to  be  removed  by  such  methods  known 
as  the  open-cut,  quarry  or  strip  raining*  However,  such  iron  ore 
should  be  removed  in  the  manner  and  at  the  least  possible  damage 
to  the  owner  of  the  surface,  ?/ho  is  the  State  of  Missouri. 


Respectfully  submitted 


APPROVED* 


AUBREY  H.  HAMMETT,  JR. 

Assistant  Attorney  General 


.ROY  McKITTRICK 
Attorney  General 


ARE: SAW 


CONSERVATION  COMMISSION:  Construing  Section  8943  and  Regulation  #17 
F12ES:  Fees  for  Conservation  Agent  making  arrest. 


March  3,  1942 


% 


Honorable  G«  Logan  Mnrr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  under  date  of  February  1G,  which  reads 
as  follows: 


"The  law  as  written  is  found  in  what 
is  carried  forward  in  the  R.  S.  ota- 
tutes  of  Ko • , 1939,  as  section  8943. 
The  same  law  was  in  the  Conservation 
Comr.iissions  regulations,  see  the  en- 
closed sheet. 

"The  new  regulations  road  as  shown  on 
page  19,  section  17  of  the  yellow 
book  for  1942. 

"A  gar.ie  commissioner  in  this  county 
arrested  a defendant  and  he  pleaded 
guilty  to  the  charge,  and  a com- 
mitment was  issued  to  put  the  defen- 
dant in  jail  for  the  non  payment  of 
the  fine  and  costs.  In  this  crimin- 
al action  I find  that  the  deputy 
game  commissioner  has  charged  fees 
and  mileage  for  serving  the  warrant 
and  for  serving  the  commitment. 

"In  your  opinion  who  gets  these  fees 
charged.  The  county  school  fund,  or 
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the  deputy  game  commissioner  who 
served  the  papers?  It  looks  to 
me  as  if  the  new  section  which 
went  into  force  on  Jan  1,  1942  cut 
out  fees  for  the  deputy  game  com- 
missioner. I was  under  the  im- 
pression that  under  the  decision 
in  Marsh  v.  Bartlett,  Ido  . , 121  S.  W. 
(2y  737,  that  all  the  sections  were 
repealed  except  section  0967  of  the 
R.  S.  of  Vo.  1939." 


One  of  the  primary  rules  of  statutory  construction  of 
statutes  or  ordinances  is  to  ascertain  and  give  effect  to  the 
lawmakers'  intent  which  should  be  done  from  words  used,  if 
possible,  considering  the  language  honestly  and  faithfully  to 
ascertain  its  plain  and  rational  meaning  and  to  promote  its 
object  and  manifest  purpose.  (City  of  St.  Louis  vs.  Pope,  126 
S.  W.  (2)  1201,  1.  c.  1210.) 

’arsh  vs • Bartlett,  121  S.  A.  (2)  737,  1.  c.  744-745, 
referred  to  in  your  letter,  did  not  repeal  all  prior  statutory, 
enactments  pertaining  to  the  enforcement  of  the  game  and  fish 
laws  in  this  state,  but  only  such  provisions  as  were  inconsis- 
tent with  the  constitutional  amendment  (Article  14,  Section  16, 
Constitution  of  Missouri)  which  created  the  Conservation  Com- 
mission. While  the  court  In  the  above  case  did  not  attempt  to 
determine  what  provisions  of  the  statutes  were  repealed  by  the 
Conservation  Commission  Amendment,  they  did  hold  that  Section 
0311,  R.  S.  Missouri  1929  had  not  been  repealed  and  furthermore 
that  any  provision  heretofore  enacted  by  the  legislature  pro- 
viding for  a penalty,  or  penal  in  nature,  was  not  repealed  as 
such  authority  can  be  assumed  only  by  the  legislature.  In  so 
holding  the  court  said: 


"Ihere  cen  be  no  question  but  that  the 
Amendment  in  express  terms  repealed 
all  existing  laws  Inconsistent  there- 
with. V.e  think  the  question  here  is 
whether  there  remain  sufficient  exist- 
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ing  laws  not  inconsistent  therewith. 

And  the  correct  answer  is  determina- 
tive of  self-enforcement.  The  answer 
is  yes,  conditioned  upon  whether  there 
still  exist  fixed  penalties  established 
by  statute  and  now  applicable  to  viola- 
tions of  rules  and  regulations  estab- 
lished by  the  Conservation  Commission. 

It  has  been  held  that  such  a provision 
for  such  additional  legislation  as  may 
•aid’  the  operation  of  the  constitution- 
al amendment  does  not  hold  it  in  abey- 
ance until  such  legislation  is  enacted, 
the  word  ’aid’  signifying  to  support, 
help  or  assist.  State  ex  rel.  Clark  v. 
Harris,  74  Or.  573,  144  109,  Ann. 

Cas.  1916A,  1156;  see  12  Cyc.  sec.  106. 

«»»*»«tt*a**»»»**»*» 

"It  will  be  remembered  that  in  the  body 
of  tlie  Amendment  the  word  'laws'  occurs 
twice  and  Is  therein  definitely  related 
to  the  legislature  or  to  the  legislative 
power,  while  the  word  'regulate'  and  kin- 
dred words  are  attributed  to  the  adminis- 
trative power  and  duty.  Also,  as  pointed 
out  in  our  citation  of  the  Orimaud  Case, 
supra,  punitive  laws  or  laws  fixing  pun- 
ishment as  for  violations  of  administra- 
tive rules  are  solely  referable  to  the 
legislative  power  and  function,  and,  on 
the  other  hand,  administrative  rules  may 
have  the  force  of  law  in  that  violations 
thereof  are  punishable  as  public  offenses. 
Hence  it  follows  that  unless  there  be 
existing  statutes  that  are  not  inconsis- 
tent with  the  Amendment  but  which  do  in 
effect  fix  punishment  for  acts  or  con- 
duct  that  may  fairly  c, me  within  the 
purview  of  some  rule  or  rules  establish- 
ed by  the  Conservation  Commission,  It 
cannot  be  said  that  the  Amendment  is  com- 
pletely self- enforcing;  if  the  situation 
be  the  opposite,  our  conclusion  will  be 
the  opposite." 
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In  view  of  uarsh  vs.  Bartlett,  supra,  apparently 
Section  8943,  K.  S.  Missouri  1939,  was  repealed  when  the  Con- 
servation Commission  promulgated  Section  17  of  the  Wildlife 
and  Forestry  Code,  1942.  Since  said  provision  is  not  in  the 
nature  of  a penal  statute  it  is  inconsistent  with  the  new 
regulation  and  under  the  Amendment  is  repealed.  Section  17, 
supra,  reads  as  follows: 


"Wo  representative  of  the  Conserva- 
tion Commission  shall  accept  any  fees, 
directly  or  indirectly,  incident  to 
the  arrest  and  prosecution  of  any  fish 
and  cnme  law  violator;  provided,  how- 
ever, that  such  representatives  may 
bo  allowed  statutory  fees  and  mileage 
wlen  required  to  appear  as  witnesses 
in  the  trial  of  any  such  case  elsewhere 
than  within  their  respective  territories." 


lou  inquire  who  gets  the  fees,  the  school  fund  or  the 
agent  of  the  Conservation  Commission.  This  Department  rendered 
an  opinion  to  the  Hon.  Leo  A.  politte,  Prosecuting  Attorney  of 
Franklin  county,  under  date  of  .arch  Q,  1938,  holding  fines 
collectod  for  the  violation  of  the  fish  and  game  laws  go  to  the 
county  school  fund.  Also,  under  date  of  ctober  10,  1939,  an 
opinion  was  rendered  to  the  Hon.  G.  C.  Beckham,  Prosecuting 
Attorney  of  Crawford  County,  holding  under  Section  8207,  R.  S. 
Missouri  1929  (same  as  8943,  R.  3.  Missouri  1939)  that  the  Con- 
servation commission  agent  is  entitled  to  said  fees,  copy  of 
which  we  are  enclosing. 

Those  fees  for  the  agent  do  not  constitute  a penalty,  but 
are  merely  costs  in  the  case,  more  in  the  nature  of  compensation 
in  this  instant,  for  services  rendered.  In  I.yan  vs.  KcGregor, 

58  Ontario  Law  reports  213,  1.  c.  216,  the  court  held  costs  as 
between  party  and  party  are  given  by  the  law  as  an  indemnity  to 
the  person  entitled  to  them,  they  are  no  imposition  as  a punish- 
ment on  the  party  who  pays  them  nor  given  as  a bonus  to  the  party 
who  receives  them.  In  the  case  of  Ryan  vs.  McGregor,  supra,  the 
court  said: 


"The  fundamental  principle  is  thus 
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clearly  stated  by  Baron  Branwell 
in  the  case  of  Harold  v.  Smith- 
(I860),  5 K.  & N.  381,  385:  »Costs 
as  between  party  and  party  are  given 
by  the  law  as  an  indemnity  to  the 
person  entitled  to  them:  they  are 
not  imposed  as  a punishment  on  the 
party  who  paya  them,  nor  given  as 
a bonus  to  the  party  who  receives 
them.’*  *******#»#»# 


In  Seaboard  Air  Line  fiy.  v.  :axey,  60  Southern  353,  the 
court  held  costs  properly  incurred  are  an  incident  to  a judicial 
proceeding  and  are  not  part  of  the  damages  claimed  or  demand  or 
penalty  being  adjudicated. 


"Costs  properly  incurred  are  an  in- 
cident to  the  judical  proceeding  and 
are  no  part  of  the  damages  claimed 
or  demand  or  penalty  being  adjudicated; 
consequently  costs  do  not  affect  the 
Jurisdiction  of  the  court." 


Also,  see  Silbermfn  v.  Skouras  Theatres  Corooration,  169  Atlantic 
170,  1.  c.  171. 

\ 

Therefore,  in  view  of  the  above  opinions  heretofore  ren- 
dered and  authorities  holding  foes  are  not  fines  or  penalties  but 
merely  a part  of  costs  in  the  case,  unquestionably  said  feos  were 
never  Intended  to  go  to  the  county  school  fund  but  it  was  intended 
that  said  fees  go  to  the  Conservation  agent  as  his  personal  prop- 
erty, unac covm table  to  anyone  for  same.  Assuming  that  said  fee 
was  claimed  prior  to  the  Consei-v&tion  Commission’s  promulgating 
regulation  #17,  supra,  said  regulation  not  being  retroactive,  the 
Conservation  agent  would  be  entitled  to  said  fees  if  requested, 
otherwise  no  one  would  be  entitled  to  same  and  it  would  be  as 
any  claim  not  called  for  by  claimant.  In  the  future  no  claim  shall 
be  filed  by  the  Conservation  agent  for  such  fees  in  view  of  regula- 
tion #17,  supra,  repealing  Section  8343,  supra,  and  so  providing 
that  he  s .all  no  longer  be  entitled  to  seme. 

respectfully  submitted 


APPROVED: 

AU3R  Y R.  KAI  ETT,  Jr. 

Assistant  Attorney  General 


!-CY  '-cKITT  I CK 
Attorney  General 


SCHOOL  jfUND 
MORTGAGES: 


Who  shall  execute  deed  upon  foreclosure,  and 
kind  of  deed  to  be  executed. 


Lurch  17,  1942 


Honorable  0.  Logan  IL.rr 
Proseouting  Attorney 
Versailles,  Missouri 


De^r  Li*.  Marr: 


Yc e nave  your  letter  of  the  10th  in  which  you 
submit  the  following  for  our  opinion: 

"The  County  Court  as  trustee  for  the 
school  funus  of  the  county  belonging 
to  the  common  sonool  and  the  township 
school  funds,  nas  ordered  sales  of 
land  under  section  10087  R.  5,  1909. 
These  sales  are  held  and  the  County 
has  been  buying  in  some  of  this  lanu 
one  taking  title  to  the  premises  in 
the  name  of  Morgan  County,  Missouri. 

In  a case  under  question  the  county 
has  found  a buyer  for  one  of  these 
farms  and  is  seeking  to  make  a deed 
for  a cash  sale,  and  the  questions 
have  arisen  1-  How  unu  who  will  make 
the  deed  for  Lor0un  County?  2-  YYhut 
kind  of  a deed  will  be  executed  und 
delivered,  a warranty  deed,  a special 
warranty  deed,  or  a quit  claim  deed? 

"I  want  to  call  your  attention  to 
section  10o69  B*  j.  19C9,  which  pro- 
vides that  the  County  Court  can  ap- 
point an  agent  to  take  charge  of, 
rent  out,  lease  and  otherwise  manage 
same  umer  direction  of  t^e  county 
court.  Can  the  agent  thus  appointed, 
also  make  a deed  to  resell  this  land? 
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In  tnls  c ase  the  county  cleric  la 
appointed  tne  agent  to  look  after 
these  lands. 

"Or,  aoes  the  county  court  have  to 
appoint  a deeu  commissioner  unaer 
seoti oa  15784  . . . 19o9,  la  or- 

to  make  a title  to  these  lands  to 
the  prospective  purchaser? 

"In  tlie  case  of  a kind  of  deed,  if 
tne  county  makes  a warranty  deed, 
then  will  the  county  be  liable  for 
all  expressed  and  implied  warranties 
in  such  a aeeu?  What  authority  has 
a county  court  to  guarantee  the  title, 
the  possession  or  a piece  of  land?  I 
cannot  find  any  authority  for  this. 

"It  just  seems  to  me,  and  I an  ask- 
ing for  an  opinion,  that  unaer 
tiller  vs  Bayless  194  Mo.  650,  92 
>W  482,  a special  warranty  deed 
would  be  the  one  to  use.  The  form 
i3  appx'oved  in  this  decision.  It 
would  Keep  the  county  from  being 
liable  for  any  damages  that  the  coun- 
ty offioers  ana  the  county  did  not 
cause.  Or  would  you  auvise  that  a 
<iuit  claim  aeea  be  used?" 


We  shall  answer  your  questions  In  oruer. 


I. 

V.ho  should  make  the  deeu  for 
fcor^un  bounty'. 


Section  10589,  R.  8.  to.  1959,  after  providing 
when  the  title  to  the  land  In  question  may  be  taken  in  the 
name  of  the  county,  provides  as  follows: 
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n * * * The  county  court  of  any 
county  noluing  property  acquired 
as  aforesaid  may  appoint  an  agent 
to  take  charge  of,  rent  out  or 
lease  or  otherwise  manage  tne  same, 
under  the  direction  of  said  court; 
but  as  soon  as  practicable,  ana  in 
tne  judgment  of  said  court  advan- 
tageous to  the  scnool  or  schools 
interested  therein,  such  property 
snail  be  resold  in  sucn  manner  and 
on  sucn  terms,  at  publio  or  private 
sale,  as  ,aiu  court  may  aeeiu  uest 
for  tne  interest  of  said  school  or 
schools;  and  tne  money  realized  on 
sucn  sale,  after  tne  payment  of  tne 
necessary  expenses  tnereof , shall  oe- 
come  part  of  the  school  fund  out  of 
wnicn  the  original  loan  was  made." 

3y  tne  foregoing  section  tne  county  court  is  given 
the  power  to  taice  charge  of  anu  manage  tne  land  in  ques- 
tion, and  to  dispose  of  it  when  in  the  court's  judgment 
such  disposal  would  be  advantageous  to  the  scnool  or  schools 
interested  tnerein.  Tne  statute  does  not  direct  by  wnom 
the  deed  should  be  executed,  but  tne  county  court  is  given 
express  power  to  sell  tne  land.  This  grant  of  express  power 
necessarily  carries  with  it  the  implied  grant  of  such  power 
as  is  necessary  to  enable  the  county  court  to  carry  out  the 
sale  of  the  land.  This  is  true  because  01  the  familiar 
rule  that  wnenever  a duty  or  power  is  conferred  by  stutute 
upon  public  officials,  all  neoessary  authority  to  render 
the  performance  of  such  uutles  effectual  is  conferred  by 
implication.  The  x*ule  has  been  stated  thus: 

"But  it  is  also  well  settled,  if  not 
fundamental  law,  tnat  wnenever  a duty 
or  power  is  conferred  by  statute  upon 
a publio  official,  all  necessary  au- 
thority to  maice  suon  powers  fully 
efficacious,  or  to  render  the  perform- 
ance of  sucn  duties,  effectual,  is 
conferred  by  implication."  (state  ex 
rel.  Bybee  v.  HacJcmann,  276  Mo.  110, 

1.  o.  116.) 
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Therefore,  we  must  conclude  taut  the  oounty  court 
has  the  power  to  Cause  a dee.  to  be  executed  since  such 
power  is  necessary  to  effectuate  the  sale  of  tne  lund. 

The  question  still  remains,  however,  us  to  who 
shall  execute  the  need,  and  as  to  v.hetner  Section  lo784 
of  the  Statutes  applies  to  the  transaction  in  question. 

Said  joction  lo784  reads  us  follows: 

"The  county  court  may,  by  order, 
appoint  u ooiaJ.  as  loner  to  sell  and 
dispose  of  any  real  estate  belong- 
ing to  their  county;  ana  the  aeed 
of  such  coiu/.iissioner,  under  his 
proper  hand  ana  seel,  for  und  in 
behalf  of  such  county,  duly  ac- 
knowledged and  recorded,  shall  be 
sufficient  to  convey  to  the  pur- 
chaser _11  the  right,  title,  in- 
terest and  estate  which  the  county 
my  then  have  in  or  to  the  premises 
so  oonveyed." 

It  will  be  noted  that  the  above  section  governs 
tne  sale  by  the  oounty  court  of  any  real  ^estate  belonging 
to  their  oounty.  Tho  land  bid  in  in  the  name  of  the  county 
under  the  provisions  of  section  10J89  aoes  not  belong  to 
the  oounty.  The  county  court  is  trustee  for  the  school 
fund  l see  factions  10S78  ana  10S78,  E.  S*  16 o.  19o9,  and 
also  saline  County  v.  Thorp,  So7  So.  1140,  88  S.  W.  (2d) 
18o),  and  wlien  it  causes  title  to  land  foreclosed  under 
school  fund  mortgages  to  be  taken  In  the  county,  it  is 
merely  placing  the  le^ul  title  in  the  oounty,  but  the  bene- 
ficial title  to  the  land  is  in  the  school  funds  interested. 
Therefore,  we  think  that  Section  1S784  does  not  apply  to 
the  sale  in  question. 

Reverting  to  the  rule  that  the  grant  of  express 
power  to  public  officials  carries  with  it  the  implied  grant 
of  suoh  powers  as  are  necessary  to  effectuate  the  power  ex- 
pressly granted,  we  must  conclude  that  Section  1GOQ9  im- 
pliedly authorizes  the  county  court  to  cause  a deed  to  be 
executed  by  anyone  it  chooses.  Ko  doubt  it  could  authorize 
anyone  to  execute  tne  deed,  whether  such  one  be  called  a 
commissioner,  or  agent,  or  whether  some  officer  of  the 
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court  be  authorized  to  execute  the  deeu.  However,  even 
though  it  la  our  opinion  that  Section  lo784  does  not  apply 
in  this  cuse,  yet  the  most  convenient  method  Tor  causing 
the  deed  to  be  executed  would  be  for  the  court  to  appoint 
a commissioner,  Just  as  if  they  were  selling  land  belonging 
to  the  county,  ana  thereby  any  question  of  whether  said  sec- 
tion applied  would  be  erased.  The  appointment  of  a commis- 
sioner to  execute  the  aeeu  would  certainly  be  authorized  by 
Section  10.589,  and  such  procedure  would  likewise  eliminate 
any  question  that  might  be  raised  as  to  the  applicability  of 
Section  1.5784.  Therefore,  out  of  an  abunuance  of  caution, 
we  would  suggest  that  the  oounty  court  appoint  a commissioner 
to  execute  the  deed  in  question. 


wQIWLUSlON 


It  1 3 , therefore,  the  opinion  of  this  department 
tnut  the  county  court  can  and  should  appoint  a commission- 
er to  execute  the  need  to  lanas  blu  in  in  the  name  of  the 
county  at  a foreclosure  sale  under  a school  fund  mortgage. 


II. 

What  klnu  of  a deed  should  be  exe- 
cuted an-  delivered , a warranter 
aeeu , a special  warranty  aeea,  or 
a quit  c Laim  deed? 


slS  pointed  out  a cove,  the  oounty  does  not  really  own 
tne  land  to  which  it  has  legal  title  by  virtue  of  Section 
10.589 . The  oounty  court  is  trustee  of  3aia  xanas.  The  terms 
of  tne  trust  ere  set  out  in  said  section  and,  aside  from 
management  and  control,  are  to  resell  the  land.  It  would 
discharge  this  trust  by  passing  to  the  purchaser  what  title 
it  received  to  the  land. 

It  is  a well  established  principle  that  county  courts 
are  courts  of  limited  jurisuiction  and  can  only  act  within 
the  powers  granted  to  them  by  the  Legislature.  There  is  noth 
ing  in  the  statutes  which  would  authorize  the  oounty  court  to 
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warrant  tile  title  to  tne  land  in  s±uestion  to  a purchaser. 
Tne  execution  oy  tue  county  court  of  a ueeu  containing  war- 
ranties of  title  woulu  tjaount  to  incurring  obligations 
against  eitner  tne  county  or  tne  soiiool  Tuna,  ana  before 
sacn  coula  be  none  there  woula  have  to  be  statutory  author- 
ity for  3aiue.  dinoe  there  is  no  such  authority  in  respect 
to  tne  sale  of  the  land  in  question,  we  must  conclude  that 
the  county  court  do«3  not  have  that  power. 


GOI.GLUdlQN 


Therefore,  it  is  the  opinion  of  tnis  department 
tnat  tne  county  court  should  cause  to  be  executed  a quit 
claim  deed  to  convey  -and  v.uich  was  ^ou-pit  in  in  the  county’s 
name  at  a foreclosure  sale  of  a school  funu  ..ortgage. 


.lespeotfully  submitted 


. ohiT  . . ^.Y 

assistant  attorney  General 


..  .v  vr  : 


vOV  ^.cnlTT.vlw.. 
attorney  General 


HHK:HH 


OFFICERS: 

REMOVAL: 

TRUSTEES: 


Trustee  under  Jones-  Munger  Act 
may  be  removed  at  tne  pleasure  of 
County  Court. 


April  14,  1942 

y 

' >* 


Hon.  G.  Logan  karr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  where- 
in „ou  request  an  opinion  from  this  Department,  on  the  question 
of  when  and  how  a person  who  has  been  appointed  by  the  county 
court  to  act  as  trustee  under  the  Jones-kunger  Act,  may  be 
removed. 


FILE, 


The  lav/  providing  for  the  appointment  of  such  a trustee 
is  as  follov/s: 

Section  11131  R.  S.  Mo.  1939 

"It  shall  be  lawful  for  the  County 
Court  of  any  County,  and  the  Comp- 
troller, Mayor  and  President  of  the 
Board  of  Assessors  of  the  City  of  St. 

Louis,  to  designate  and  appoint  a 
suitable  person  or  persons  wL  th  dis- 
cretionary authority  to  bid  at  all 
sales  to  which  Section  11130  is  ap- 
plicable, and  to  purchase  at  such  sales 
all  lands  or  lots  necessary  to  protect 
all  taxes  due  and  owing  and  prevent 
their  loss  to  the  taxing  authorities 
involved  from  inadequate  bids.  Such 
person  or  persons  so  designated  are 
hereby  declared  as  to  suoh  purchases 
and  us  title  holders  pursuant  to  col- 
lector's deeds  Issued  on  such  purchases, 
to  b e trustees  for  the  benefit  of  all 
funds  entitled  to  participate  in  the 
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taxes  against  all  such  lands  or  lots 
so  sold,  a # * # " 

It  will  be  noted  here,  that  this  statute  dues  not 
fix  the  term  for  which  such  person  is  appointed  as  trustee. 
That  being  the  case,  we  think  the  following  rule  applies. 
Volume  22  it.  C.  L,  page  562  Lection  266,  provides  in  part  as 
follows: 


"When  the  t em  or  tenure  of  a public 
officer  is  not  fixed  by  lav;,  the  gen- 
eral rule  is  that  the  power  of  removal 
is  incident  to  the  power  to  appoint. 

The  tenure  not  having  been  declared 
by  law  tiie  office  is  held  during  the 
pleasure  of  the  authority  making  the 
appointment.  Hence  in  the  absence  of 
d 1 constitutional  or  statutory  pro- 
vision as  to  the  removal  of  public  of- 
ficers, the  power  of  removal  is  con- 
sidered as  incident  to  the  power  of 
appointment.  In  such  cases  no  formal 
charges  or  hearings  are  required  in  the 
absence  of  some  statute  on  tho  subject, 
* * e * * *"*  *" 


Tills  same  rule  Is  announced  in  Volume  46  C,  J. , page  904 
Section  146,  147;  also  in  Volume  91  A.  L,  ii.  1093,  tills  rule 
is  announced.  Among  the  various  spates  which  have  applied  this 
rule  is  the  State  of  Missouri.  At  1.  c.  1099,  the  annotator 
makes  the  following  stute...ent: 

"In  liortsjuan  v.  Adamson  (1903)  101  Ko.  App. 

119,  74  S.  Vi , 398,  where  a clerk  of  court 
who  was  alleged  to  have  appointed  a deputy 
clerk  for  a four-year  period  was  held  not 
ll&ble  to  him  by  reason  of  discharging 
him  after  less  than  two  years'  service, 
the  court  noted  that  tho  statute  failed  to 
define  the  period  for  which  the  d eputy- 
ship  should  continue,  s ala  that  'where 
the  law  conferring  the  authority,  under 
which  the  ap  pointment  Is  made,  is  silent 
as  to  any  limitation  of  the  right  of  re- 
moval, and  the  official  term  Is  unlimited, 
the  absolute  power  of  removal  la  an  incident 
to  the  power  of  appointment  to  be  invoked 
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and  applied  at  pleasure,  without  notice, 
and  v/lthout  legal  liability  for  the  re- 
sults;' and  added  t hat  ‘subject  to  the 
supervisory  control  conferred  by  the 
law  on  the  court,  the  discretionary  right 
of  appointnent  by  the  statute  is  unre- 
stricted, and  the  like  boundless  author- 
ity of  terminating  the  appointment  by 
discharge  must  necessarily  exist  in  the 
appointing  official.'” 

As  stated  above,  this  statute  providing  for  t he  ap- 
pointment of  the  trustee  does  not  fix  the  term  of  office  nor 
aoes  it  fix  the  qualification  of  such  person,  the  entire  mat- 
ter rests  in  the  discretion  of  the  county  court,  which  is  the 
appointing  power  under  the  statute. 


CONCLUSION 


We  are, therefore,  of  the  opinion  that  tlie  county  court 
which  is  tiie  appointing  power  under  the  statute,  may  at  its 
discretion  appoint  such  person  as  trustee  and  terminate  such 
term  at  such  time  as  it  sees  fit,  and  without  notice  or  stating 
a reason  for  such  termination. 

Ue8pectfully  submitted 


TYHF.  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


riSmcKmrrrsK 

Attorney  General 


CRI.  T'.AL  P10C3DURE:  Defendant  in  preliminary  examination  is 

entitled  to  have  process  for  witnesses 
outside  county  where  examination  is  held. 


2.1  ay  14,  1942. 


y 


Honorable  G.  Logari  Marr 
Prosecuting  Attorney 
Versailles,  Missouri 


Dear  Dir: 


FI 

LE 

> / 

Your  request  for  an  opinion  aadroesed  to  the 
Attorney-General  has  been  referred  to  me.  This  request 
is  as  follows : 


"A  local  justice  of  the  peace  hrs 
ponding  before  him  a felonious  com- 
plaint, and  the  date  for  the  pre- 
liminary examination  is  set.  The 
witnesses  has  requested  a subpoena 
for  witnesses  in  order  to  make  out 
his  defense  on  the  preliminary  exami- 
nation. Some  of  these  witnesses  live 
in  Morgan  County,  soi.»e  in  filler 
county,  adjoining  county,  and  some 
in  distance  counties  within  the  State 
of  minsourl. 


"The  preliminary  examination  is  con- 
ducted under  sections  3857-3890,  R.  3. 
Iu39,  and  nothing  is  said  about  process 
for  witnesses.  It  does  say  that  a 
warrant  for  a defendant  in  another 
county  must  be  certified,  see  section 
3860  R.  S.  1939.  Is  the  subpoena  of 
justice  of  the  peace  /ood  outside  the 
county,  not  being  from  a court  of  record? 

".Suppose  the  justice  issues  a subpoena 
on  a witness  in  Cole  county  and  in 
Jackson  County,  counties  not  adjoining 
..organ  County.  V.ould  they  be  valid 
subpoenas?  Suppose  the  sheriff  or 
other  officer  in  Cole  county  or  Jackson 
county  would  not  serve  those  subpoenas, 
what  recourse  is  possible? 
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"Suppose  the  witnesses  would  not  cone 
from  such  Ion;  distances,  and  the 
justice  court  not  toeing  a court  of 
record,  how  could  the  subpoena  be 
enforced  against  the  witness  refusing 
to  corae?  Ordinarily,  an  attachment 
for  witnesses  who  fail  to  appear  Is 
Issued  by  a court  of  record. 

"Would  It  bo  legal  and  would  the 
sheriff  of  Morgan  Covin ty,  get  Ills 
mileage  for  serving  a subpoena  on  a 
witness  in  Cole  County  and  in  Jackson 
County? 

"Mhat  are  the  bounds  of  discretion  in 
the  costs  that  might  be  run  up  in  a 
preliminary  examination  by  a defendant 
who  would  and  has  attempted  to  run  up 
immense  costs,  but  subpoenaing  witnesses 
from  distance  points'." 

The  principal  question  embodied  in  your  request 
Is,  whether  or  not  a subpoena  on  the  £art  of  an  accused, 
issued  by  a justice  of  the  peace  in  a preliminary  exami- 
nation on  a felony  charge,  has  any  force  and  effect  outside 
the  county  in  which  the  justice  of  the  peace  Is  commissioned. 

First,  I wish  to  cite  Article  II,  Section  22,  of 
the  Constitution  of  Missouri,  which  provides  as  follows: 

"In  criminal  prosecutions  the  accused 
shall  hav9  the  right  to  appear  and 
defend,  in  person  and  by  counsel;  to 
demand  the  nature  and  cause  of  the 
accusation;  to  meet  the  witnesses 
against  him  face  to  face;  to  have 
process  to  compel  the  attendance  of 
witnesses  in  his  behalf;  and  a speedy, 
public  trial  by  an  impartial  jury  of 
the  county." 

There  are  certain  provisions  in  the  Constitution 
that  are  self- enforcing.  V.e  will  cite  you  to  the  following 
case.  State  v.  Wymore,  119  S.  Y>.  (2d)  941,  in  which  the  court 
said; 


\ 
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"The  opinion  then  directed  attention 
to  Sec*  4814,  it.  8.  1909,  Mo,  St,  Ann, 
soc.  4362,  p,  3022,  enacted  after  the 
adoption  cf  the  above  constitutional 
amendment.  Under  said  section  the 
acceptance  of  a free  pass  is  a mis- 
demeanor and  conviction  forfeited  the 
the  office.  In  other  words,  the  legis- 
lature presumed  to  amend  the  constitu- 
tional amendment  by  requiring  a convic- 
tion before  forfeiture.  The  opinion 
then  eulo  ized  the  statutes  providing 
for  forfeiture  on  conviction  as  being 
the  legislative  policy  of  the  state. 

In  doing  so  it  ignored  the  fact  that 
the  people  did  not  approve  of  such 
policy,  and  for  that  reason  adopted 
the  s elf- enforcing  amendment  to  the 
constitution  prohibiting  officeholders 
from  accepting  free  passes.  The  rule 
is  stated  in  State  ox  inf.  Norman  v. 
Ellis,  325  Ho,  154,  loc.  cit.  160, 

28  S.  W.  2d,  363,  loc.  cit.  365,  as 
follows : 

"'"It  is  within  the  power  of  those 
who  adopt  a constitution  to  make  some 
of  its  provisions  self- executing,  with 
the  object  of  putting  it  beyond  the 
power  of  the  legislature  to  r ender 
such  provisions  nugatory  by  refusing 
to  pass  laws  to  carry  them  into  ef- 
fect. * * 

"Constitutional  provisions  are 
self- executing  when  there  is  a mani- 
fest Intention  that  they  should  go 
into  immediate  effect,  and  no  ancil- 
lary legislation  is  necessary7  to  the 
enjoyment  of  a right  given,  or  the  en- 
forcement of  a duty  imposed."  * •»  # 

W,"A  constitutional  provision  designed 
to  remove  an  existing  mischief  should 
never  be  construed  as  dependent  for 
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its  efficacy  and  operation  on  the 
legislative  will.”'  12  C,  J.  pp.  729 , 

730." 

Y’o  are  of  tine  opinion  that  Article  II,  Section  22, 
supra,  is  one  of  the  "self -enforcing"  sections  mentioned  in 
the  above  opinion;  further,  that  it  was  to  go  into  Immediate 
effect  and  that  ancillary  legislation  was  not  necessary. 

If  thi.  is  a self-enforcing  provision  of  the 
Constitution,  then  it  becomes  necessary  to  determine  whether 
or  not  a preliminary  examination  is  a "criminal  prosecution" 
within  the  meaning  of  Article  II,  Section  22  of  the  Consti- 
tution of  Missouri.  In  support  of  our  contention  that  It  is 
a part  of  a "cri  Inal  prosecution"  or  "criminal  proceeding," 
we  will  call  your  attention  to  Ex  Parte  Bedard,  106  Mo,  616, 
1,  c,  623.  In  this  case  the  court  said: 

"'ll#  « « « if  the  proceedings  had  be- 
fore the  committing  magistrate  are  not 
a "prosecution"  In  the  legal  sense, 
where  would  be  the  authority  for  detain- 
ing the  accused  in  legal  custody,  or  what 
would  be  the  legal  value  of  the  bond 
furnished  by  the  accused  for  his  appear- 
ance before  the  criminal  court?  It  Is 
elementary  in  our  jurisprudence  that 
such  proceedings  are  the  basis  and  pri- 
mary inception  of  the  prosecution,  and 
that  the  order  of  the  committing  mag- 
istrate accepting  the  bond  of  the  ac- 
cused is  a judicial  act  which  is  the 
basis  of  the  judgment  of  the  criminal 
court  in  case  of  a forfeiture  of  the 
bond. * 

"That  the  preliminary  examination  before 
the  committing  ;iagistrate  is  a criminal 
prosecution  Is  conceded,  without  argument, 
by  this  court,  in  the  opinion  of  the  ma- 
jority of  the  court,  and  the  dissenting 
opinion  of  Judge  Ryland  In  the  case  of 
State  v.  McO*  'lenis,  24  Mo.  402.  *■***" 

As  can  be  seen  by  reading  the  above-,  a preliminary 
examination  is  held  to  be  a criminal  prosecution.  In  such 
hearing,  the  defendant  or  accused  is  not  placed  in  jeopary. 
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it  la  true.  However,  he  ia  detained;  he  is  forced  to  sign 
a recognizance,  and  his  failure  to  file  a satisfactory  bond 
will  deprive  him  of  his  liberty  as  he  will  be  placed  and  held 
in  custody  until  his  preliminary  examination.  In  case  he 
does  post  a good  and  sufficient  bond,  but  fails  to  appear 
at  his  preliminary  examination,  such  bond  can  be  forfeited 
anu  the  sureties  forced  to  pay  the  amount  on  the  face  of  the 
bona.  Can  we  say  that  these  acts  are  acts  which  might  come 
under  "civil  procedure?"  We  think  not.  It  Is  our  opinion 
that  when  a warrant  for  arrest  Is  Issued  by  a justice  of  the 
peace,  that  such  act  is  a part  of  a criminal  prosecution  and 
that  the  preliminary  examination  is  another  step  in  a pro- 
ceeding which  eventually  places  a defendant  in  jeopardy  in 
a court  of  record. 

The  preliminary  hearing  was  conceived  for  the 
benefit  of  the  accused.  In  State  v.  Langford,  240  S.  T.'.  167, 
1.  c.  168,  Pars.  4-6,  the  court  said: 


"This  court  has  recently.  In  State  v. 
Flannery,  263  Ho.  579,  173  S.  1.  loc. 
cit.  1055,  In  harmony  with  earlier 
cases,  defined  the  object  and  purpose 
of  a preliminary  examination  as  in- 


1115? 


ism 


tended  to  obviate  the 


roundloss  or  vindictive  prosecutions 


which  might  otherwise  occur  where  in 
formations  are  authorized  to  be  filed 
and  the  del  loe’rat  ions  of  a ~rand~~1ury 
dispensed  with:  * * * *■ 


If  such  is  true  the  accused  would  not  gain  very 
much,  if  the  law  was  that  he  could  not  secure  his  witnesses 
in  a preliminary  examination.  In  this  day  and  age,  many 
crimes  happen  on  the  highways  of  the  State,  and  many  witnesses 
who  are  material  to  both  an  accused  and  the  State,  live  in 
counties  other  than  that  where  the  crime  is  committed.  If 
the  defendant  were  not  permitted  to  secure  these  witnesses. 

If  needed,  the  preliminary  examination  would  avail  him  nothing, 
in  spite  of  the  provisions  of  Article  II,  Section  22,  of  the 
Constitution. 


The  process  of  a justice  of  the  peace  in  felony 
cases  is  recognized  outside  of  his  own  county  .in  the  case  of 
a warrant  for  arrest.  Section  3860,  R.  S.  Mo.  1939,  provides 
as  follows : 
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"If  the  person  against  whom  any  warrant 
granted  by  a jud  ;e  of  the  county  court, 
justice  of  the  peace,  mayor  or  chief 
officer  of  a city  or  town  shall  be  issued, 
escape  or  be  in  any  other  county,  it 
shall  be  the  duty  of  any  magistrate  au- 
thorized to  issue  a warrant  in  tho  county 
in  which  such  offender  may  be  or  is  sus- 
pected to  be,  on  proof  of  the  handwriting 
of  the  magistrate  issuing  the  warrant  to 
indorse  hi3  name  thereon,  and  thereupon 
the  offender  may  be  arrested  in  such  county 
by  the  officer  bringing  such  warrant,  or 
any  officer  within  the  county  within  which 
the  warrant  is  so  indorsed;  and  any  such 
warrant  may  be  executed  in  any  county  with- 
in this  state  by  the  officer  to  whom  it 
is  directed,  if  the  clerk  of  the  county 
court  of  the  county  in  which  the  warrant 
was  Issued  shall  indorse  upon  or  annex  to 
the  warrant  his  certificate,  with  the  seal 
of  said  court  affixed  thereto,  that  the 
officer  who  issued  such  warrant  was  at  the 
time  an  acting  officer  fully  authorized 
to  issue  the  same,  and  that  his  signature 
thereto  is  genuine." 

If  a warrant  for  arrest  Is  to  be  recognized  outside 
of  the  justice  of  the  peace  county,  we  feel  that  the  subpoenas 
for  the  defendant's  witnesses  in  preliminary  examinations 
should  also  be  recognized,  especially  where  there  is  a con- 
stitutional provision  such  as  we  have  here  which  is  self- 
enforcing. 


Although  there  are  no  specific  statutes  which  deal 
with  this  matter,  there  are  several  statutes  which  deal  with 
the  power  of  a justice  of  the  peace  to  is s vie  subpoenas  in 
civil  cases.  However,  in  this  question,  there  is  involved 
the  question  of  criminal  prosecutions.  The  legislators, 
although  never  dealing  with  it  specifically,  have  inferred 
that  the  defendant  should  be  given  the  right  to  secure  his 
witnesses.  Section  4007,  ii.  S.  Mo.  1939,  follows  Article  II, 
Section  22,  of  the  Constitution,  and  reads  as  follows: 

"dvory  person  indicted  or  prosecuted 
for  a criminal  offense  shall  be  entitled 
to  subpoenas  and  compulsory  process  for 
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witnesses  In  ills  behalf;  and  whenever 
any  convict,  confined  In  the  penitentiary* 
shall  be  considered  an  important  witness 
in  behalf  of  the  state,  upon  any  criminal 
prosecution  against  any  other  ccnvict,  by 
the  attorney -general  or  prosecuting 
attorney  conducting  the  same,  it  shall  be 
the  duty  of  the  court,  or  judge  thereof 
in  vacation,  in  which  the  prosecution  is 
pending,  to  grant,  upon  the  affidavit  of 
such  attorney-general  or  prosecuting 
attorney,  a writ  of  habeas  corpus , for 
the  purpose  of  bring inr  s uch.  person  before 
the  proper  court  to  testify  upon  such 
prosecution;  such  convict  may  be  examined, 
and  shall  be  considered  a competent  witness 
against  any  fellow  convict  for  any  offense 
actually  committed  whilst  in  prison,  nnd 
whilst  the  witness  shall  have  been  con- 
fined in  the  penitentiary," 

Although  this  section  has  reference  to  a ttrial  in  a court  of 
record,  it  is  helpful  in  showing  the  intention  of  the  legis- 
lature to  give  the  defendant  every  chance  to  prove  himself 
guiltless.  Vo  feel  that  such  intention  should  be  construed 
in  favor  of  the  defendant  in  preliminary  examinations  as  well 
as  in  courts  of  record.  In  fact.  Section  3869,  R,  S.  Mo. 
1939,  provides  that  the  order  of  conducting  the  preliminary 
examination  with  reference  to  examining  witnesses  should  con- 
form to  the  rulos  in  courts  of  record.  Such  section  is  as 
follows : 

"The  order  of  conducting  the  trial  or 
hearing,  with  respect  to  the  introduction 
of  the  evidence  and  the  examination  of 
witnesses,  shall  be  the  same  as  govern 
in  the  trial  of  causes  in  courts  of  record, 
as  far  as  practicable." 

Two  other  sections  which  we  might  cite,  which  tend 
to  reflect  the  intention  of  the  legislators  in  this  matter, 
are  as  follows:  Section  3864,  S,  S.  Ho.  1939  provides* 

"A  magistrate  may  adjourn  an  examination 
of  a prisoner  pending  before  himself, 
from  time  to  time  as  occasion  requires, 
not  exceeding  ten  days  at  one  time,  and  to 
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the  same  or  any  different  place  in 
the  county,  as  he  deems  necessary;  and 
for  tne  purpose  of  enabl in;  tae  prisoner 
to  procure  the  at -orHanco  of  wltnos-os , 
or  j'or  oilier  pood  and  s ufTTclont  cause 
slrjv.n  by  said'  prisoner,  said  magistrate 
shall  alloy;  sucii  an  'adjournment  on  the 
motion"’ of  the  or  1 3 oner.  In  the  meantime, 
i^  the  party  is  charged  with  an  offense 
not  bailable,  he  shall  be  committed; 
otherwise  ho  may  be  r3cognlzed,  in  a sum 
and  with  sureties  to  the  satisfaction  of 
the  magistrate,  for  his  appearance  for 
such  further  examination,  and  not  to 
depart  without  leave  of  said  court,  and 
for  want  of  such  reco  ^iizance  he  3hall 
be  committed." 

/il so  Section  5871,  R.  S.  .;o*  1939,  providing, 

"After  the  examination  of  tne  complainant 
and  tne  witnesses  on  the  part  of  the 
prosecution,  the  witnesses  for  the  accused 
may  oe  sworn  a nu  o'xa  . inecl,"  and  Ihe  yri sonar 
nay , at  his  "request  , oe  sworn  and  examined' 
as  ci  yTTtno^3  in  his  behalf , under  the 
restrictions  applicable  to  tho  examination 
of  defendants  in  the  trial  of  criminal 
cases." 

In  view  of  the  decisions  above,  the  fact  tliat  the 
counties  where  witnesses  v/ere  to  oe  served,  aid  not  adjoin 
the  county  wherein  the  crime  was  committed  and  the  subpoena 
issued,  would  make  no  difference.  If  the  accused  i3  entitled 
to  have  suopoenas  issued  for  witnesses  in  an  adjoining  county, 
then  he  woula  be  entitled  to  the  i in  any  county  in  the  Ltate. 

As  to  your  question  of  the  refusal  of  the  witnesses 
to  answer  the  subpoena,  there  is  only  one  way  to  enforce  the 
attendance  of  those  witnesses.  In  .misdemeanor  cases  the 
justice  of  the  peace  is  empowered  to  enforce  the  attendance 
of  'witnesses.  This  is  set  out  in  action  3012,  R.  S.  Mo.  1939, 
which  provides  as  follows: 

"It  shall  be  the  duty  of  tho  justice  in 
all  cases  to  su.mnon  the  Injured  party  as 
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a witn.ss,  when  h8  Is  not  present  and 
his  presence  may  be  procured;  and  at 
the  request  of  the  defendant  or 
prosecuting  attorney,  or  prosecuting 
witness,  he  shall  3u.naon  all  persons 
as  witnesses  whose  testimony  may  be 
deemed  material,  anu  enforce  their 
attendance  by  attachment,  if  necessary: 

Provided,  that  in  cases  which  first 
have  been  submitted  to  the  prosecuting 
attorney  before  the  issuing  of  a 
warrant,  as  provided  in  section  3308  of 
this  article,  if  the  prosecuting  witness 
shall  order  subpoenas  for  wltmsses  in 
addition  to  those  ordered  by  prosecuting 
attorney,  he  shall  be  liable  for  the 
costs  of  all  soon  witnesses  not  used 
on  a trial  of  said  cause,  and  it  shall  be 
the  duty  of  the  justice  to  tax  such  prose- 
cuting witness -s  with  all  costs  of  sub- 
poenaing, • serving  and  attendance  of  such 
witness,  and  the  state  nor  county  shall 
in  nowise  be  liable  for  any  such  costs," 

Again  referring  to  Article  II,  Section  22,  we  find 
that  the  accused  has  the  right  "to  have  process  to  compel 
thi  attendance  of  witnesses  in  ills  oehalf,"  It  seems  that 
the  Constitution  gives  the  accused  the  right  to  have  his 
witnossQ3  brought  into  t ie  preliminary  hearing  and  tie  refore 
since  the  justice  of  the  peace  has  the  power  to  compel  the 
attendance  of  witnesses  in  misdemeanor  oases , w e think  that 
the  constitutional  provision  above  carries  with  it  the  power 
for  the  justice  of  the  peace  to  compel  the  attendance  of 
witnesses  by  attachment  in  prelLainary  examinations.  The 
defendant  is  also  given  the  right  to  nave  compulsory  attend- 
ance of  his  witnesses  In  doction  4u07,  R,  3,  ^o,  1J39, 

You  farther  ask  about  the  sheriff  serving  the  sub- 
poena in  another  county.  Section  1907,  R,  S,  ho,  1939,  pro- 
vide as  follows: 

"Subpoenas  shall  be  directed  to  the  per- 
son to  be  sum.  on 3<i  to  testify,  and  may 
be  served  by  the  sheriff,  coroner,  marshal 
or  any  constable  in  the  county  in  which 
the  witnesses  to  be  su  monad  reside  or  may 
be  found,  or  by  any  disinterested  person 
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who  would  be  a competent  witness  In 
the  cause,  oral  the  sheriff,  coroner, 
marshal  or  constable  of  any  county  may 
sorve  any  subpoena  Issued  out  of  any 
court  of  record  of  their  county,  in 
term  time,  in  any  county  adjoining  that 
In  which  the  court  is  being  held.’’ 

We  think  that  subpoenas  for  witnesses  outside  of  the  county 
should  be  sent  to  an  officer  in  the  county  where  the  witness 
is  at  the  time  of  trial.  This  soction  provides  that  if  the 
subpoena  is  from  a trial  court  an  officer  may  serve  it  in 
an  adjoining  count} . Dut  in  the  case  of  a preliminary  exam- 
ination where  the  subpoena  is  not  from  a trial  court,  it 
would  have  to  be  sent  out  as  stated  aforesaid. 

This  Department  is  unable  to  arrive  at  any  rule 
that  will  govern  the  "bounds  of  discretion"  in  the  amount 
of  costs  which  might  be  "run  up"  by  the  defendant  in  summon- 
ing witnesses  from  distant  points.  The  rule  is  that,  in 
criminal  prosecutions  the  accused  snail  have  the  right  to 
have  process  to  compel  the  attendance  of  witnesses  in  his 
behalf  and  the  court  cannot  restrict  the  number  of  subpoenas. 
See  State  ex  rel.  v.  Gideon,  119  Mo.  U4,  24  . V..  748. 


Conclualo: 

It  is,  therefore,  the  opinion  of  this  Department, 
that  in  view  of  Article  II,  Section  22,  of  the  Constitution 
of  Missouri,  which  we  think  self- enforcing,  and  the  fact  that 
we  think  a preliminary  examination  is  part  of  a,  criminal 
prosecution  or  proceeding,  the  subpoenas  for  i itnesses  issued 
by  a justice  of  the  peace  on  the  part  of  the  defendant  in  a 
preliminary  examination,  are  enforceable  in  counties  other 
than  that  where  the  justice  of  the  peace  is  couimlssioned  and 
where  the  crime  was  committed. 

It  is  further  our  opinion  that  the  accused  is 
entitled  to  witnesses  in  such  hearing  from  any  part  of  the 
State  and  that  in  view  of  Article  II,  Section  22,  supra,  the 
justice  of  the  peace  shall  Issue  attachment  for  any  witnesses 
that  refuse  to  answer  a subpoena. 

Further,  that  a subpoena  Issued  by  a justice  of 
the  peace,  shall  be  sent  to  an  officer  In  the  county  where  the 
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witness  resides  or  Is  at  the  ti.u  ol’  tiae  hoaxing. 


respectfully  submitted. 


JOidv  S • rhlLLIPS 

Assistant  A 1 1 omey  - dene  r a 1 


ArPiiOVIID: 


hCy'  .icivli  iiiICK 
At  t orriey-  General 


J£P:  ;g 


CRIMINAL  LAW  - AND 
COSTS: 


State  or  county  not  liab’e  for 
costs  until  sentence  has  been 
pronounced, 
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Honorable  0*  Logan  .ttarr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 


uear  Sir! 


FILE. 

/ — x 


We  are  ir  receipt  of  your  le  ter  of  Lay  12,  1942, 
in  which  you  request  an  official  opinion,  as  iollows: 


’’Section  9156  R.  S.  Mo  1939,  provides 
that  after  a conviction  by  a jury  or 
a plea  of  guilty,  the  circuit  Judge 
has  power  to  either  suspend  sentence 
oi  rut  the  defendant  on  probation. 

Now  suppose  a defendant  is  given  a 
suspended  sentence,  what  happens  to 
the  costs?  Suppose  the  defendant 
conies  up  term  after  term,  and  his 
suspended  sentence  is  continued,  and 
he  pays  only  a few  dollars  on  his  fine 
and  costs  between  terms,  who  is  sup- 
posed to  finally  pay  the  costs?  The 
sheriff,  the  officers,  the  witnesses, 
for  both  sides , make  life  miserable 
for  the  prosecuting  attorney,  and  the 
circuit  clerk,  when  they  continually 
ask  for  their  fees  that  they  have 
earned.  Can  1 get  out  a fee  bill  either 
against  the  state  or  against  the  county 
to  pay  these  costs,  when  and  while  this 
sentence  is  suspended?  After  a defendant 
has  been  paroled  and  put  on  probation, 
very  often,  a criminal  cost  bill  is  is- 
sued and  the  coats  paid  ei thar  by  the 
state  and/or  county  while  the  defendant 
is  out  on  probation.  Under  this  new 
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lav?  in  sec  9156  supra,  is  the  law 
such  that  under  a suspended  sen- 
tence, the  officers  can  get  their 
fees  and  costs? 


Section  9156  h.  '6.  . issouri,  1939,  rtads  as  follows: 


"The  circuit  arid  criminal  courts  of 
this  otate,  the  court  of  criminal 
correction  of  the  v^ity  of  ot.  Louis, 
and  hoards  of  parole  created  to  serve 
any  such  court  or  courts,  may  place 
on  probation  any  defendant  eligible 
for  judicial  parole  under  Sections 
4199  to  4211,  irclusive,  of  Article 
18,  bhapter  30,  Levised  statutes  of 
Missouri,  1939.  «fter  a conviction, 
or  a plea  of  guilty,  the  courts  and 
boards  of  parole  named  in  this  Section 
may  suspend  the  imposition  or  execution 
of  sentence  of  any  person  legally  eligi- 
ble for  judicial  parole  under  said  Sec- 
tions 4189  to  4211,  inclusive,  and  may 
also  place  the  defendant  on  probation.” 


This  section  first  appeared  in  Laws  of  Missouri,  1939,  page 
400.  This  section  specifically  grants  the  courts  and  boards 
of  parole  the  right  not  only  to  suspend  the  imposition  of 
the  sentence,  but  also  to  suspend  execution  after  sentence 
is  imoosedi 

The  cost  statutes  applicable  to  your  request  are. 
Section  4221  and  4222  K.  5.  Missouri,  1939.  Section  4221, 
supra,  reads  as  follows: 


"In  all  capital  cases  in  which  the 
defendant  shall  be  convicted,  and  In 
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all  cases  In  which  the  defendant  shall 
be  sentenced  to  Imprisonment  In  the 
penitentiary,  and  In  cases  where  such 
person  is  convicted  of  an  offense 
punishable  solely  by  imprisonment  in 
the  penitentiary,  and  is  sentenced  to 
imprisonment  in  the  county  jail,  work- 
house  or  reform  school  because  such 
person  is  under  the  age  of  eighteen 
years,  the  state  shall  pay  the  costs, 
if  the  defendant  shall  be  unable  to 
pay  them,  except  costs  incurred  on 
behulf  of  defendant.  And  in  all  cases 
of  felony,  when  the  jury  are  not  per- 
mitted to  separate,  it  shall  be  the 
duty  of  the  sheriff  in  charge  of  the 
jury,  unless  otherwise  ordered  by  the 
court,  to  supply  them  with  board  and 
lodging  during  the  time  they  are  re- 
quired by  the  court  to  be  kept  to- 
gether, for  which  a reasonable  compen- 
sation may  be  allowed,  not  to  exceed 
two  dollars  per  day  for  each  Jury- 
man and  the  officer  in  charge;  and 
the  same  shall  be  taxed  as  other  costs 
in  the  case,  and  the  state  shall  pay 
such  costs , unless  in  the  event  of 
conviction,  the  same  car  be, made  out 
of  the  defendant.” 


Section  4222,  supra,  reads  as  follows: 


"".hen  the  defends  t is  sentenced  to 
imprisonment  in  the  county  Jail,  or 
to  pay  a fine,  or  both,  and  is  unable 
to  pay  the  costs,  the  county  in  which 
the  indictment  was  found  or  informa- 
tion filed  shall  pay  the  costs,  except 
such  as  were  incurred  on  the  part  of 
the  defendant.” 
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In  both  of  the  above  sections  which  require  the  state 
and  county  respectively  to  pay  coats  upon  conviction,  the 
word  "sentence"  is  used.  Unless  tne  defendant  is  sentenced 
neither  the  state  nor  county  is  liable  for  cost  until  sentence 
has  been  pronounced.  It  was  so  held  in  the  case  of  State  ex 
rel,  v.  Carpenter,  et  al,  51  l 0.555,  1.  c.  556,  where  the 
court  saids 


"The  statute  in  relation  to  criminal 
costs,  provides,  that  they  shall  be 
paid  by  the  Sta  e in  all  capital  cases 
in  which  the  defendant  shall  be  con- 
victed, and  shell  be  unable  to  pay 
them;  and  in  all  cases  in  which  the 
defendant  shall  be  senterced  to  im- 
prisonment in  the  penitentiary,  and 
shall  be  unable  to  pay  them.  And 
the  county  in  which  the  indictment  is 
found,  shall  pay  the  costs  in  ell 
cases  where  the  defendant  is  senterced 
to  imprisonment  in  the  county  jail, 
and  to  pay  a fine,  or  either  of  these 
modes  of  punishment,  and  is  unable  tc 
pay  them,  (1  fV.  S.,  pp.  548-9,  secs, 

1,2.) 

"Before  the  State  can  be  made  liable 
to  pay  costs  in  a criminal  prosecution, 
it  is  necessary  that  the  defendant 
should  be  convicted  of  a capital  offense, 
or  that  he  should  be  sentenced  to  imprison- 
ment in  the  penitentiary,  neither  of  these 
occurrences  took  place  in  this  case.  It 
is  true  the  jury  brought:  in  a verdict  in 
favor  of  punishing  him  by  imprisonment 
in  the  penli.---  <-iarv.  but  the  court  passed 
no  sentence  thereon;  on  the  contrary,  it 
sot  the  same  aside.  There  was  then  noth- 
ing final,  either  as  to  conviction  or 
ser  ten co. 

"The  operation  and  effect  was  the  same 
as  if  there  had  been  a mis- trial,  ard 
no  liabilities  or  rights  were  determined 
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thereby. 

"Hut  when  the  case  was  ultimately  and 
finally  disposed  of,  the  result  was 

a conviction  and  sentence  to  pay  a 
fine,  and  be  imprisoned  In  the  county 
Jail,  This  was  the  sentence  that  es- 
tablished the  character  of  the  offer  so, 
ard  made  the  costs  a charge  a gainst  the 
county. 

"nlthough  the  indictment  was  for  a capi- 
tal crime,  and  under  it  the  prisoner 
might  also  have  been  convicted  of  a 
felony,  punishable  by  imprisonment  in 
the  penitentiary,  yet  it  is  also  true, 
that  it  was  competent  to  find  him  guilty 
of  a less  degree  or  grade  of  crime,  by 
which  the  punish,  ent  wo  Id  be  reduced 
to  imprisonment  in  the  county  jail,  or 
by  such  imprisonment  coupled  with  e fine. 
It  is  the  conviction  and  sentence  in  such 
case  which  establishes  the  grade  of  the 
offense,  for  the  purpose  of  fixing  the 
liability  for  costs,  and  not  the  allega- 
tions cor.talied  ir  the  Indictment,  This 
Is  the  only  question  we  ere  called  upon 
to  review." 


This  is  a very  old  case,  but  is  the  latest  ca4b  on  the 
subj  ect. 

A Judgment,  that  is  a verdict  or  plea  of  guilty,  la 
not  final  ui til  sentence  is  pronounced.  It  was  so  held 
in  £x  parte  L'artloy,  49  2.  W,  (2d)  119,  1.  c.  120,  where 
the  court  said: 


" * «•  * In  State  v.  Watson,  95  Ho 

411,  414,  415,  3 3.  H.  333,  and  in 


Honorable  G.  Logan  ;.arr 


-6- 


May  14,  1942 


State  v.  Schierhoff,  103  Mo.  47,  50, 

15  5.  W.  151,  we  have  definitely  ruled 
otherwise,  or  the  theory  that  there 
Is  no  final  disposition  of  a cause 
until  there  is  a final  Judgment,  and 
a court  does  not  lose  Jurisdiction 
of  a case  until  final  Judgment  Is 
entered,  though  such  be  not  done  un- 
til i subsequent  term.  This  is  generally 
re co  nized  In  criminal  cases.  Khere  on 
appeal  It  appears  that  the  defendant 
was  convicted  but  not  sentenced,  the 
appeal  Is  treated  as  premature,  and 
the  cause  remanded  to  the  trial  court, 
with  directions  to  pronounce  sentence 
and  enter  up  judgment  against  the  de- 
fendant on  the  verdict  of  the  Jury  re- 
turned lr.  the  cause,  though  the  convic- 
tion was  had  at  a previous  term.  State 
v.  George,  207  Mo.  16,  105  5.  V.  598. M 


Also,  In  the  case  of  State  v.  Seats,  21  S.  »«.  (2d)  758, 
the  court  held  that: 


" # ♦ * No  sentence  was  pronounced 
nor  any  judgment  entered  by  the  court. 
The  appeal  was  premature,  ho  Judg- 
ment having  beer  rendered,  there  was 
nothing  from  which  to  appeal . 


Of  course  If  sentence  is  pronounced  and  execution 
is  suspended,  as  set  out  In  Section  9156,  supra,  either  the 
state  or  the  county  would  be  liable  for  costs,  in  accordance 
with  Sections  4221  and  4222,  supra.  ihe  suspension  of  exe- 
cution Is  not  a part  of  the  case  proper  so  as  to  effect 
the  sentence.  It  was  so  held  In  the  case  of  a parole  in 
the  case  of  Lee  v.  Gilvan,  229  S.  ft.  1045,  where  the  court 
said : 
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"By  section  12543,  R.  S.,  the  Gover- 
nor la  authorized  to  grant  commuta- 
tions, paroles,  and  pardons • Certain 
It  la  that  while  the  petitioner  was 
at  large  under  a parole  granted  as  an 
act  of  executive  clemency,  he  was  still 
under  sentence  within  the  meaning  pf 
section  2292,  and,  having  beer  charged, 
tried,  and  convicted  of  another  oifense 
while  so  at  large,  'the  sentence  of  such 
convict  shall  not  commence  to  run  until 
the  expiration  of  the  sentence  under 
which  he  is  held. ' In  other  words,  the 
sentences  are  cumulative." 


This  section  has  hot  been  passed  upon  by  the  Appellate  ' 
Courts  of  this  State,  but  the  ourr  eme  eourt  of  the  State 
of  Kentucky,  in  distil  gui siting  between  the  suspension  of 
sentence  and  suspension  of  execution  held  that  uourts  have 
inherent  power  for  many  reasons  to  suspend  sentence,  and 
for  some  reasons  at  least  to  suspend  execution  of  judgment; 
"suspension  of  sentence"  contemplates  only  postponement  of 
rendition  of  Judgment,  while  "suspension  of  judgment"  or 
"suspension  of  execution  of  judgment"  contemplate  with- 
holding for  time  of  performance  by  defendant  of  an  already 
rendered  judgment,  (huggins  v.  baldweil,  3 s.  ...  1101,  1102, 
223  Ky.  468.) 

The  court  can  withhold  sentence  over  the  term  in  which 
& deferoant  plead  guilty  or  was  convicted  by  a Jury,  it 
was  so  held  in  the  case  of  State  v.  Turpin,  61  6,  V».  (2d)  945, 
948,  where  the  court  said: 


" i * * True  enough  it  is  the  general 

rule  that  a court  is  powerless  to  modi- 
fy, amend,  or  revise  judgment  and  sen- 
tence after  the  l^^e  of  the  term  at 
which  the  3:  me  were  pronounced.  16  C.  J. 
sec.  3099,  p.  1315.  but  this  is  on  the 
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theory  that  with  respect  to  such 
final  orders  the  court's  jurisdic- 
tion is  exhausted  with  the  expira- 
tion of  the  terra.  In  the  instant 
case,  however,  by  the  entry  made  at 
the  August  terra,  the  court  expressly 
continued  the  cause,  thereby  retain- 
ing jurisdiction  of  it.  is  said 

in  Aetna  Insurance  Go.  v.  Hyde,  327 
Mo.  115,  118,  34  S.  V.  (2d)  85,87: 

’"So  far  as  the  correction  or  amend- 
ment of  the  judgment  or  decree  Itself 
Is  concerned,  at  least  in  matters  of 
substance,  the  oorer  ceases  with  the 
end  of  the  terra,  unless  otherwise 
| provided  by  statute,"  fr  * ->  Of  course, 
this  general  rule  Is  subject  to  the 
we 11- re cognized  qualification  that, 
if  a court  has  retained  and  continued 
its  jurisdiction  in  a particular  cause 
by  a reservation  or  other  act,  through 
a motion  or  other  proceeding  during  the 
terra.  Its  power  and  control  over  Its 
final  judgment  or  decree  survive(s)  the 
end  of  the  term  at  which  It  was  rendered 
or  granted. ' " 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  after  a defendant  has  been  paroled 
and  put  on  probation  a criminal  cost  bill  may  be  issued  and 
the  cost  paid  either  by  the  State  or  by  the  County,  as  set 
out  In  Sections  4221  and  4222  R.  S.  Missouri,  1939. 

It  is  further  the  opinion  of  this  department  that 
neither  the  State  nor  the  county  is  lia'.  le  for  the  payment 


honorable  Logan  -arr 


-9- 


i.aj  14,  1942 


of  a criminal  coat  bill  where  sentence  has  rot  been  pro- 
nounced, and  has  been  suspended  by  the  court  or  board  of 
paroles,  as  sv-t  out  lr  ^action  9156  1- . * issourl,  1959. 

In  no  event  can  a cost  bill  be  Issued  until  sentence  has 
been  pronounced. 


Respectfully  submitted 


...  J.  UJhKh 

Assistant  attorney  -ei.eral 


APPKjV  D: 


RjY  McKITTRICK 

Attorney  Jeneral  of  ...issouri 


VvJbsRV, 


CRIMINAL  LAW : 


/ 


Ward  under  guardianship  by  reason  of 
unsound  mind  can  be  prosecuted  criminally. 


May  28,  1942 


Hon.  0,  Logan  > .arr 
Prosecut  ng  Attorney 
Lorgan  County 
Versailles,  Missouri 


Lear  Sir: 


We  are  Ir.  receipt  of  your  request  for  an  opinion, 
under  date  of  i«ay  26,  lQ^,  which. reads  as  follows: 


"Lafayette  j^ight  Is  a resident  of 
this  county,  and  Is  a ward  of  the 
public  admiristra tor  of  Jackson 
County,  Missouri,  no  i3  a veteran  , 
of  or Id  ' ar  1,  and  is  getting 
compensation  from  the  federal  Govern- 
ment. he  is  in  reality  a cli&rge  and 
a ward  of  the  t federal  Veterans  bureau. 
The  Veterans  Administration  really 
look  after  him,  although  his  present 
let~al  representative  Is  the  public 
administrator  of  -Jackson  county. 

Any  estate  he  has'  is  the  compensa- 
tion paid  him  by  the  federal  Govern- 
iei.t.  Light  does  own  a farm  on 
which  he  does  live.  The  Federal 
Government  from  time  to  time  has  had 
him  confined  in  i cceral  Institutions. 

"Wherever  Light  lives,  he  Is  a nui- 
sance because  of  his  dispositions  and 
hie  mental  derangement.  Now  he  works 
in  his  garden  with  orly  his  shoes  and 
hat  on.  Kc  kills  and  eats  trespassing 
chickens  of  his  neighbor.  He  tears 
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down  a division  fence  that  he  has 
erected  and  when  the  neighbors  cows 
come  over,  he  milks  the  cows  for  his 
own  use  and  then  drives  the  cows  home. 

Re  crashes  through  wooden  gates  with 
his  truck  across  private  passage  ways 
leading  into  hie  farm,  he  threatens 
to  close  another  private  passage  way 
across  his  land,  that  might  be  excepted 
out  of  ills  conveyances,  nt  the  most, 
he  seems  to  be  guilty  of  misdemeanors, 
lie  uses  foul  and  violent  language,  makes 
threats  of  a blood  curdling  nature,  and 
then  retreats  behind  the  fact  that  he 
la  insane,  and  challenges  the  parties 
offended  to  do  something  about  the  situa- 
tion. A representative  from  the  Veterans 
bureau  at  Lxcelsior  Springs,  ho.,  has  been 
down  to  investigate  some  of  the  facts  and 
the  causes  for  complaint. 

"The  neighbor  offended  has  been  trying 
to  get  some  action  out  of  ray  office. 

Right  now  1 at  a loss  to  know  what  can 
be  done. 

"Sections  4046,  4047,  Mo.  R.  S.  1939, 
seems  to  concern  a case  wherein  the  de- 
fendant, became  Insane  from  the  time 
the  crime  rai  committed  and  before  the 
trial  of  the  case  and  was  insane  at  the 
time  of  the  trial.  Sections  9348-9351 
inol.,  R.  S.  iio.,  1939,  provide  for  the 
handling  of  insane  parties  charged  with 
a crime,  therein,  a deXena&r.t  has  not 
been  adjudiceted  insane.  In  the  Light 
case,  the  defendant  is  a person  of  un- 
sound mind,  ard  lias  been  adjudicated 
and  has  a legal  guardian.  Section  9340 
R.  S,  Mo.,  1939,  provides  that  if  a per- 
son be  dangerous  to  be  at  large,  then 
an  order  can  be  obtained  to  have  him 
confined. 
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"In  case  tliat  Light  should  bo  appre- 
hended for  his  misdemeanors;  should 
he  be  prosecuted  or  should  he  be 
tried  for  his  liberty,  in  the  probate 
court  on  the  theory  that  he  is  a 
dangerous  person  to  be  at  large  and 
should  be  confined.  Should  that  com- 
plaint be  made  to  the  moi-gan  County 
probate  court,  or  the  Jackson  county 
probate  court? 

"Is  this  man  a pauper  and  would  make 
the  county  liable  for  the  costs,  or 
with  his  compensation  from  the  federal 
government  should  he  pay  his  own  costs 
in  a state  institutions 

"Is  t~ls  man  a le  ,al  resident  of  Lorgan 
County,  ho.? 

"If  he  is  a ward  of  the  Federal  ,jovera- 
ment,  how  car  we  obtain  superior  juris- 
diction unless  we  just  assume  it?  1 
have  taken  this  matter  up  with  the  guar- 
dian, the  public  administrator  of  Jackson 
County,  and  he  referred  ue  to  the  Veterans' 
Administration.  They  seem  to  be  very  slow 
about  any  action,  and  they  might  not  take 
any  action.  This  man  lias  caused  endless 
trouble,  and  he  has  been  found  by  the 
Federal  government  not  to  be  crasy  and 
violent  enough  all  the  time  to  be  con- 
fined in  some  federal  institution.  In 
the  meantime  the  adjoining  neighbor  com- 
plains to  me  and  the  sheriff  about  the 
treatment,  he  is  called  upon  to  suffer 
from  this  man  Light." 


We  are  assuming  from  the  facts  stated  in  your  re- 
quest that  the  Public  Administrator  of  <iackson  County, 
Missouri,  was  appointed  guardian  of  the  ward,  Lafayette 
Light,  in  accordance  with  section  447,  Article  18,  Chapter 
1,  E.  3.  Missouri,  1939,  which  reads  as  follows: 
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"If  information  in  writing,  veri- 
fied ’oy  the  informant  on  his  best 
information  and  belief,  be  given 
to  the  probate  court  that  any  per- 
son in  its  county  is  an  idiot,  luna- 
tic or  person  of  unsound  mind,  and 
incapable  of  managing  his  affairs, 
and  praying  that  an  inquiry  thereinto 
be  had,  the  court,  if  satisfied  there 
is  good  cause  for  the  exercise  of  its 
jurisdiction,  shall  cause  the  facts 
to  be  inquired  into  by  a jury:  Pro- 
vided, that  if  neither  the  party 
giving  the  information  li  writing, 
nor  the  party  whose  sanity  is  being 
inquired  into  call  for  or  demand  a 
jury,  then  the  facts  may  be  inquired 
into  by  the  court  sitting  as  a jury.” 


Under  Article  18,  K.  8.  Missouri,  1959,  and  by 
reason  of  Section  474  of  said  article,  the  probate  judge 
may  make  an  order  of  restraint  for  the  safekeeping  of 
the  ward.  Under  this  section  it  is  discretionary  with 
the  probate  judge  to  make  such  an  order. 

Also,  under  Section  497,  of  Article  18,  R.  S. 
Missouri,  1939,  it  is  mandatory  that  the  guardian  con- 
, fine  the  v/ard  if  he  is  so  far  disordered  in  his  mind 
as  to  endanger  his  own  person  or  the  person  or  property 
of  others.  The  fact  that  the  ward  is  not  now  confined, 
is  in  your  county,  and  there  is  no  evidence  that  he  has 
escaped  from  any  confinement,  shows  that  no  order  has 
been  made  as  set  out  in  Sections  474  and  497  R.  S. 
Missouri,  1939. 

The  hearing  as  to  insanity  or  as  to  the  unsoundness 
of  mind,  as  above  described  and  set  out  in  Section  447, 
supra,  is  a proceeding  to  protect  the  property  of  the 
ward  and  is  not  conclusive  as  to  his  criminal  condition. 

Section  9348  R.  S.  Missouri,  1939,  reads  as  follows: 


**on.  0.  Logan  Marr 


(5) 


Way  28,  1942 


"Vihen  a person,  tried  upon  indict- 
ment for  any  crime  or  misdemeanor, 
shall  be  acquitted  on  the  sole  ground 
that  he  was  insane  at  the  time  of  the 
commission  of  the  offense  charged, 
the  fact  shall  be  found  by  the  Jury 
in  their  verdict,  and  by  their  ver- 
dict the  jury  shall  further  find  whe- 
ther such  person  has  or  has  not  en- 
tirely and  permanently  recovered  from 
such  insanity;  and  in  case  the  Jury 
shall  find  in  their  verdict  that  such 
person  lias  so  recovered  from  such  in- 
sanity, he  shall  be  discharged  from 
custody;  but  in  case  the  Jury  shall 
find  such  person  has  not  entirely  and 
permanently  recovered  from  such  in- 
sanity, the  prisoner  shall  be  dealt 
with  as  provided  in  the  two  following 
sections. * 


It  will  be  specifically  noticed  that  the  above  sec- 
tion specifically  states*  " * * * tried  upon  indictment 

for  any  crime  or  miscemeanor,  * * * Since  Section  9348, 

supra,  merely  sets  out  the  form  of  verdict  of  the  Jury  in 
case  the  defense  is  insanity,  we  are  suggesting  that  an 
information  for  misdemeanor,  if  filed,  be  filed  in  the 
circuit  court,  and  that  the  defendant  be  given  a Jury  trial. 

It  has  been  repeatedly  held  that  the  issue  of  insanity 
is  tested  on  the  question  of  whether  or  not  the  defendant 
knew  he  was  doing  wrong  at  the  time  of  the  commission  of 
the  act,  and  if  e^t  that  time  he  kr.ew  the  difference  between 
right  ar.d  wrong,  ^-t  was  so  held  in  the  case  of  State  V. 
Miller,  225  S.  V*.  913,  1.  c.,  915,  where  the  court  said* 


"The  question  of  the  sanity  or  in- 
sanity of  a defendant  who  has  com- 
mitted a crime  is  United  to  the 
time  of  its  commission.  8 K.  G.  L. 
p.  64,  par.  14;  16  G.  J.  p.  100, 
par.  75;  State  v.  Miller,  111  Mo. 
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loc.  cit.  551,  20  S.  W.  243; 

State  v.  bright,  134  Mo,  404, 

35  S,  V;.  1145;  State  v.  Palmer, 

161  Mo.  152,  61  S.  W.  651;  State 
v.  Porter,  213  Mo.  43,  111  S.  W.  529, 

127  Am.  St.  Rep.  589;  State  v.  Riddle, 

245  Mo.  loc.  clt.  458,  150  S.  W.  1044, 

43  L.  R.  A.  (N.  S.)  150,  Ann.  Gas. 

1914A,  884;  State  v.  Rose,  271  Mo. 
loc.  clt.  18,  195  S.  W.  1013." 

Also,  In  the  case  of  Eisenhardt  et  al  v.  Siegel  et 
al,  119  S.  W.  (2d)  810,  1.  c.  812,  where  the  court  said 

"Plalr tiffs  had  no  case,  except  on 
the  Issue  of  murder,  and  there  was 
no  murder  If  John  was  Insane,  even 
though  It  be  assumed  that  John  killed 
Herman  under  such  circumstances  as 
would  constitute  murder  by  a sane  man. 

It  would  be  more  than  an  anomaly  to 
say  that  plaintiffs  could  proceed  on 
the  theory  of  murder,  but  that  de- 
fendants could  not  interpose  the  de- 
fense of  Insanity,  which  Is  one  of 
the  generally  reco^lzed  defenses  of 
one  charged  with  the  commission  of 
crime.  Citation  of  authority  Is  not 
necessary,  but  see  Wharton  on  Homi- 
cide (3d  Ed.)  Sec.  536;  1 v.'hartoc  & 

Stille's  Med.  Jur.  (5th  Md.)  Sec. 

162;  State  v.  Hose,  271  Mo.  17,  loc. 
cit.  27,  195  S.  W.  1013.  And  the  test 
in  determining  the  Issue  of  sanity 
Is:  Did  the  accused  at  the  time  of 
the  commission  of  the  alleged  crime 
'know  that  he  was  doing  wrong?' 

State  v.  Rose,  supra. 
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"We  shall  rule  the  present  case  on 
the  theory  that  the  trial  court  found 
that  John  shot  and  killed  Herman,  and 
under  such  circumstances  as  to  consti- 
tute murder,  if  John  were  sane,  but 
also  found  that  at  the  time  of  the 
killing,  John  was  not  criminally  re- 
sponsible because  of  his  insanity," 


And,  in  the  case  of  State  v.  Jackson,  142  S.  R„ 
(2d)  45,  1,  c.  49,  where  the  court  said: 


* * *Thls  testimony  is  given  for 

the  purpose  of  showing  that  the  de- 
fendant, Chester  Jackson,  is  not  a 
normally  minded  person;  that  he  is 
mentally  deficient,  and  that  he  has 
the  mind  of  a child,  and  that  he  does 
not  have  the  willpower  to  overcome 
his  passions,  or  his  desires,'  Still 
later  counsel  further  stated  that  the 
pain  and  fever  from  appellant's  ill- 
ness seventeen  years  before  so  Bcarred 
and  injured  him  that  the  growth  of  his 
mind  was  arrested  and  he  never  became 
a normal  child.  Continuing,  he  said 
the  doctor  would  testify  that  appellant's 
mind  had  not  grown  since  his  illness 
and  is  still  undeveloped;  that  he  is  a 
degenerate,  and  does  not  have  the  mind 
of  more  than  a ten  year  old  boy.  Follow- 
ing that,  the  statement  was  repeated 
that  appellant's  will  power  was  so  weak 
that  he  was  unable  to  control  his  de- 
sires, impulses  and  instincts  when 
aroused. 

"bone  of  that  proves  insanity  in 
the  sense  required  by  our  law.  As  al- 
ready stated,  the  defense  of  irresisti- 
ble impulse  is  not  recognized  in  Mis- 
souri. And  in  practically  all  Juris- 
dictions mere  retarded  mental  development 
or  subnormality  is  not  a defense.  The 
prevailing  rule  on  this  question  is  thus 
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set  out  In  14  Am.  Jur.,  supra, 
sec.  32,  p.  788s  'Criminal  re- 
sponsibility does  not  depend  on 
the  mental  age  of  the  accused  or 
upon  the  question  whether  his  mind 
is  above  or  below  that  of  the  ideal, 
average  or  normal.  Mere  weakness  of 
mind,  ignorance,  or  deficiency  in 
any  mental  function  is  not  in  law 
equivalent  to  a want  of  capacity  and 
will  not  excuse  the  perpetration  of 
a criminal  act,  unless  the  mentality 
of  such  a person  is  of  such  subnormal 
character  as  to  render  him  incapable 
of  distinguishing  between  right  and 
wrong,  in  which  case  it  is  undoubtedly 
a defense,  ihe  l*w  does  not  require, 
as  the  condition  on  which  criminal 
responsibility  shall  follow  the  com- 
mission of  crime,  the  possession  of 
one's  faculties  in  full  vigor  or  a 
mind  unimpaired  by  disease  or  infirm- 
i ty .'  See,  also,  10  L.  H # A. , K.  S . , 
999,  note;  44  A.  L.  R.  584,  annota- 
tion." 


If  the  defendant  is  acq-dtted  by  reason  of  insanity 
at  the  time  of  the  commission  of  the  act,  and  the  Jury 
returns  a verdict  that  he  is  still  insane,  then  the  court, 
if  the  prisoner  is  not  a poor  person,  and  the  court  be- 
lieves from  the  nature  of  the  offense  that  it  would  be 
unsafe  to  permit  the  prisoner  to  go  at  large,  shall  make 
an  order  that  he  be  sent  to  a state  hospital,  designating 
it,  and  further  order  that  the  costs  of  the  confinement  be 
paid  out  of  the  estate  of  such  person. 

If  the  defendant  Is  a poor  person  the  proper  county 
is  liable  for  the  costs  of  his  detentioi  and  the  payment 
shall  be  made  in  accordax.ce  with  Section  9350  R.  3.  Mis- 
souri, 1939.  Under  tills  section  the  expenses  are  paid 
by  the  proper  county. 

It  is  a question  of  fact,  in  each  individual  case, 
as  to  the  residence  of  the  defendant,  and  as  to  which 
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county  should  pay  the  costs  of  the  defendant's  restraint 
in  case  he  is  a poor  person. 

In  the  case  of  Thomas  v.  -.‘.aeon  County,  175  Mo. 

68,  1.  c.  73,  the  court,  in  construing  what  is  now  Sec- 
tion 9348,  supra,  stated: 


"Then  sections  4885  and  4887  make  pro- 
vision for  another  case,  that  is,  when 
a person  is  tried  for  a criminal  offense 
and  acquitted  on  the  ground  that  he  was 
insane  and  he  remains  in  that  condition, 
the  court  is  to  order  him  to  be  kept  in 
custody  'at  the  expense  of  the  proper 
county,  until  the  county  court  shall  cause 
hi  ir  to  be  removed  to  the  asylum,  as  in 
cases  of  insane  poor  persons.'  The  stat- 
ute then  directs  that  the  county  court 
shall  proceed  in  the  matter  as  directed 
in  sections  4874  and  following,  except 
that  it  is  not  to  enter  on  the  inquiry 
as  to  insanity,  that  fact  having  already 
been  adjudged  by  the  circuit  court. 

"The  sections  above  referred  to  contain 
the  oily  provisions  to  be  found  in  our 
statutes  expressly  autic  rising  the  cost 
of  keeping  a patient  in  the  asylum  to 
be  charged  to  a county  and  in  each  of 
those  cases  it  requires  that  the  person 
be  a resident  of  the  county  and  that  the 
county  court  should  take  the  prescribed 
action  in  the  premises." 


Also,  in  the  case  of  The  State  ex  rel  Yarnell  V. 

The  dole  County  Court,  80  Mo.  80,  the  court,  in  pass’ r.g 
upor  a question  of  fact  as  to  the  residence  of  an  insane 
person,  at  page  84,  said: 


Hon.  0.  Logan  i’arr 


(10) 


May  28,  1942 


M*  * * It  seems  to  have  been  the 

purpose  of  the  legislature  to  provide 
that  before  the  support  of  an  insane 
poor  person  of  or.e  county  can  be 
shifted  to  or  cast  upon  another  coun- 
ty, such  Insane  person  must  have  ceased 
to  reside  in  the  former  county  for  the 
period  of  one  year.  The  same  policy 
has  been  indicated  in  the  law  regula- 
ting the  support  of  the  poor,  (2  R.  S., 
p.  1289,  secs.  6579,  6581,)  where  it 
is  provided  that  poor  persons  shall  be 
received,  maintained  and  supported!  by 
the  county  of  which  they  are  inhabi- 
tants; and  that  no  person  shall  be 
deemed  an  Inhabitant,  within  the  mean- 
ing of  the  chapter,  who  has  not  resided 
In  the  county  for  the  space  of  twelve 
months  next  preceding  the  time  of  any 
order  being  made  respecting  such  person, 
or  who  shall  have  removed  from  another 
county  for  the  purpose  of  imposing  the 
burden  of  keeping  such  poor  person 
on  the  county  where  he  or  she  last  re- 
sided for  the  time  aforesaid." 


In  view  of  the  facts  set  out  in  your  request,  the 
question  as  to  which  county  should  pay  the  costs  of  the 
defendant’s  restraint  in  case  a jury,  by  its  verdict  on 
an  information  filed,  found  that  the  defendant  was  still 
Insane,  Is  not  involved  in  your  request,  We  say  that 
for  the  reason  that  the  public  administrator  is  not 
appointed  for  poor  persons  without  some  estate,  and  for 
that  reason  the  costs  of  the  defendant's  detention  would 
be  at  the  cost  of  the  defendant's  estate. 

We  have  no  statute  in  this  state  which  prohiblte 
the  filing  of  a charge,  or  a trial,  under  the  criminal 
law  where  the  defendant  has  been  adjudicated  Insane  in  a 
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civil  proceeding.  This  general  rule  of  law  has  been  fol- 
lowed in  many  states  and  by  the  federal  Court.  In  th* 
case  of  V.hitnev  v.  Lerbst,  62  I.  2d  970,  the  Circuit  Court 
of  Appeals,  Tenth  District,  stated  the  rule  as  follows: 


"V.e  cannot  subscribe  to  the  c octrine 
that  a person  commi tted  for  In sanity 
who  escapes  and  commits  a criminal 
act  is,  because  of  such  commitment, 
imnune  from  prosecution  therefor. 

"Y;here,  after  an  adjudication  of  in- 
sanity and  commitment  to  an  asylum 
In  a civil  proceeding,  a person  so 
adjudged  and  cor fined  commits  a 
criminal  act,  a court  having  juris- 
diction over  the  offense  may  take 
him  Into  custody  and  try  him  for  such 
offense  in  the  absence  of  statutory 
provision  to  the  contrary,  iiyera 
▼.  nalli  an  (c.  C«  A.  ) 244  1*\  420; 
In  re  McWilliams,  254  do.  512,  164 
S.  W.  £21. 

"While  insanity.  In  the  sense  that 
term  is  used  in  the  criminal  law, 
at  the  time  the  criminal  act  was  done 
may  be  asserted  as  a defense  to  she 
criminal  charge  and  present  insanity 
may  be  asserted  as  & oar  to  trial  on 
such  charge,  the  issues  with  respect 
to  such  a defense  or  bar  are  for  the 
determination  of  the  court  having 
jurisdiction  of  the  criminal  offtnse. 
In  re  ..cWllliams,  254  ho.  512,  164 
8.  V5.  221.  The  court  may  submit  the 
Issue  of  present  insanity  as  a bar 
to  trial  to  a jury  Impanelled  for 
that  purpose,  or  may  determine  the 
issue  Itself.  Insanity  at  the  time 
of  the  commission  of  the  ofiense  is 
a defense  and  presents  an  issue  un- 
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der  the  plea  of  not  guilty  for  the 
determination  of  the  jury  at  the 
trial  for  the  offense*  Ex  parte 
Charlton  (C.  C.  N.  J.)  185  P*  880; 
Charlton  v.  Kelly,  229  U,  S.  447, 
462,  33  S.  Ct.  945,  57  L.  Ed.  1274, 
46  L.  R.  A.  (K.  S.)  397;  Youtsey  v. 
United  dtates  (C.  C.  A.  6)  97  P. 
937. 

"While  an  adjudication  of  insanity 
is  admissible  in  evidence  upon  the 
trial  of  an  issue  of  insanity  at 
a time  subsequent  to  such  adjudi- 
cation (state  v.  Mc&urry,  61  Kan. 
87,  58  P.  961;  Wheeler  v.  State, 

34  Ohio  St.  394,  32  Am.  Rep.  372; 
Hempton  v.  State,  111  Wis.  127, 

86  B.  W.  596),  it  is  not  conclu- 
sive and  may  be  rebutted  by  other 
evidence.  Hale  v.  Harris,  169 
Mich.  172,  134  K.  Vf.  1111;  Eagle 
v.  Peterson,  136  Ark.  72,  206 
S.  W.  55,  57,  7 A.  L.  R.  553." 


In  the  above  quotation  the  court  has  cited  In  re  McWilliams, 
254  Mo.  512,  164  S.  W.  221,  which  also  follows  this  rule. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  our  opinion 
that  a ward  of  a public  administrator  of  Jackson  County, 
Missouri,  who  commits  a misdemeanor  in  Morgan  County  car. 
be  prosecuted  for  his  criminal  acts,  even  though  a guardian 
has  been  appointed  for  him. 

It  is  further  the  opinion  of  this  department  that 
the  ward  can  set  up  insanity  as  a defense,  but  it  is  a 
question  of  fact  for  the  jury  to  pass  upon.  The  ques- 
tion involved  is  whether  or  not,  at  the  time  of  the  cam- 
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mission  of  the  act,  the  ward  knew  the  difference  be- 
tween right  and  wrong. 

It  Is  further  the  opinion  of  this  department  that 
if  the  Jury  should  return  a verdict  to  the  effect  that 
the  defendant  was  Insane  at  the  time  of  the  commission 
of  the  act,  and  iias  not  permanently  recovered  from  such 
insanity,  the  Judge  of  the  circuit  court  may  order  Ills 
confinement  through  the  proper  institution  at  the  co$t  of 
the  ward' 8 estate. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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Dr.  Hugh.  YJ,  Llaxey 
Prison  Physician 
Missouri  State  Penitentiary 
Jefferson  City,  Missouri 


Dear  Dr.  Maxey: 


Your  letter  of  June  18th  addressed  to  this 
Department,  requesting  an  opinion,  has  been  referred  to 
me.  Your  request,  omitting  the  caption  and  signatures, 
is  as  follows: 

"I  have  been  informed  that  my  pred- 
ecessor, Dr.  liarshall  W.  Kelly, 
requested  your  offico  for  an  opinion 
as  to  performing  autopsies  within 
the  Prison.  This  information  has 
evidently  been  misplaced  for  I am 
unable  to  find  it  in  our  files. 

"I  am  very  much  in  need  of  this  in- 
formation and  1 would  appreciate  it 
if  your  office  would  give  me  an 
opinion  as  to  performing  autopsies 
within  the  Prison.  Is  it  permissible? 

If  so,  how  do  I get  permission  to  per- 
form an  autopsy  within  the  Prison." 

On  April  23,  1935,  I.lr.  J.  K.  Taylor,  who  at  that 
time  was  an  'issistant  in  this  office,  wrote  an  opinion 
touching  this  matter,  but  in  1939  the  Legislature  repealed 
the  provisions  of  the  Revised  Statutes  of  Missouri  for  1929 
dealing  with  this  subject  and  in  lieu  thereof  enacted  new 
provisions  which  can  be  found  at  page  510  of  the  Laws  of 
i is s our i for  1939. 
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Section  9998,  R*  £•  no*  1939,  provides  aa 

follows : 


"That  the  heads  of  departments  of 
anatomy,  professors  and  associate 
professors  of  anatomy  at  the  educational 
institutions  of  the  State  of  Missouri 
which  are  now  or  may  hereafter  become 
incorporated,  and  in  which  said  educa- 
tional institutions  human  anatomy  is 
investigated  or  taught  to  students  in 
attendance  at  said  educational  insti- 
tutions, shall  be  and  hereby  are  con- 
stituted the  Missouri  State  Anatomical 
Board,  hereinafter  referred  to  in 
this  article  as  the  *3oard**  The  Board 
shall  have  exclusive  charge  and  control 
of  the  disposal  and  delivery  of  deed 
human  bodies,  as  hereinafter  described, 
to  and  among  such  educational  institu- 
tions as  under  the  provisions  of  this 
article  are  entitled  thereto*  The  Sec- 
retary of  the  Board  shall  keep  an  accu- 
rate record  of  all  bodies  received  and 
distributed  by  the  Board,  showing  the 
dates  of  receipt  and  distribution,  the 
sources  from  which  they  came  to  the 
Board,  and  the  name  and  address  of  the 
educational  institution  to  which  the 
same  were  sent,  which  record  shall  be 
at  all  times  open  to  the  inspection  of 
each  member  of  the  3oard  and  of  any 
prosecuting  attorney  or  circuit  attorney 
of  any  county  or  city  within  the  State 
of  Missouri," 

In  the  Revised  Statutes  of  Missouri,  1939,  Section 
10,000,  will  be  found  the  following: 

"Superintendents  or  wardens  of  peniten- 
tiaries, houses  of  correction  and  bride- 
wells, hospitals,  insane  asylums  and 
poor  houses,  and  coroners,  sheriffs, 
jailers,  city  and  county  undertakers, 
and  all  other  state,  county,  town  or  city 
officers  having  the  custody  of  the  body 
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of  any  deceased  person  required  to 
be  buried  at  public  expense,  shall 
be  and  hereby  are  required  immediately 
to  notify  the  secretary  of  the  Board, 
or  the  person  duly  designated  by  the 
Board  or  by  its  secretary  to  receive 
such  notice,  whenever  any  such  body  or 
bodies  come  into  his  or  their  custody, 
charge  or  control,  and  shall,  without 
fee  or  reward,  deliver,  within  a period 
not  to  exceed  thirty-six  (36)  hours 
after  deai,h,  except  in  cases  within 
the  jurisdiction  of  a coroner  where  re- 
tention for  a longer  time  may  be  nec- 
essary, such  body  or  bodies  into  the 
custody  of  the  Board  and  permit  the 
Board  or  its  agent  or  agents  to  take 
and  remove  all  such  bodies,  or  other- 
wise dispose  of  them:  Provided  that 
each  educational  institution  receiving 
a body  from  the  _oard  shall  hold  such 
body  for  at  least  thirty  (30)  days, 
curing  which  t ime  any  relative  or 
friend  of  any  such  deceased  person  or 
persons  shall  have  the  right  to  take 
and  receive  the  dead  body  from  the 
possession  of  any  person  in  whose 
charge  or  custody  it  may  be  found,  for 
the  purpose  of  interment,  upon  paying 
the  expense  of  such  interment.  Each 
educational  institution  securing  a 
dead  body  shall  pay  all  necessary  ex- 
pense incurred  in  the  delivery  thereof, 
including  cost  of  notice  to  the  secre- 
tary of  the  Board  or  his  agent,  which 
notice  shall  be  by  telegraph,  when  nec- 
essary to  insure  immediate  notice.  A 
correct  record  of  all  such  bodies,  in- 
cluding the  name  and  date  of  death, 
shall  be  kept  in  a book  provided  for 
that  purpose  by  the  county  clerk  of  the 
county  in  which  such  person  died,  and 
by  the  city  Health  Commissioner  of  the 
City  of  St.  Louis,  and  such  record 
shall  be  promptly  furnished  said  officer 
by  the  person  or  persons  reporting  said 
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bodies  to  tho  secretary  of  the  Hoard 
or  His  agent.  Whenever  any  person 
falls  to  give  the  notice  and  deliver 
the  body  of  a deceased  person  as  re- 
quired by  this  act,  and  by  reason  of 
such  failure  such  body  shall  become 
unfit  for  anatomical  purposes,  and  is 
so  certified  by  the  duly  authorized 
officer  or  agent  of  the  Board,  such 
body  shall  be  buried  at  the  Gxponse 
of  the  person  so  failing  to  notify  and 
deliver  such  body," 

Section  10002  of  the  R,  S,  of  Missouri,  1939, 
provides  as  follov/s: 

"Bodies  required  to  be  buried  at  public 
expense  shall  be  under  the  exclusive 
custody  and  control  of  the  Board,  It 
is  hereby  declared  unlawful  for  any 
person  or  persons  to  hold  any  autopsy 
on  any  dead  human  body  subject  to  the 
provisions  of  this  article  without  first 
having  obtained  the  consent  of  the  sec- 
retary of  the  Board  or  his  accredited 
agent.  The  consent  of  any  person  for 
an  autopsy  on  his  or  her  body  shall  not 
in  any  way  prevent  or  affect  the  appli- 
cation of  this  article," 

In  your  letter  you  did  not  state  as  to  whether  or 
not  the  autopsies  are  to  be  performed  upon  the  bodies  of 
paupers  incarcerated  in  your  institution.  But  for  the  pur- 
pose of  thi3  opinion  we  will  assume  that  such  is  the  fact. 

Under  the  authority  cited  above  it  would  appear 
that  upon  the  death  of  any  inmate,  where  the  body  is  not 
claimed  by  relatives  and  which  body  is  to  be  buried  at  public 
expense,  it  is  your  duty  to  notify  the  Secretary  of  the 
Missouri  State  Anatomical  Board  and  deliver  such  body  within 
thirty-six  hours  to  said  Board,  It  also  appears  from  Section 
10002  aforesaid  that  the  exclusive  custody  of  the  bodies  of  in- 
mates dying  in  your  institution  shall  be  in  such  Board,  The  law 
provides  that  if  any  autopsy  is  performed  upon  any  dead 
human  body  without  first  having  obtained  permission  of  the 
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Secretary  of  the  aforesaid  3oard  or  his  accredited  agent 
that  the  parties  performing  such  autopsy  shall  be  ddem4d 
guilty  of  a misdemeanor.  It  is  also  provided  that  the 
fact  that  the  consent  of  the  person  is  obtained  before  his 
death  for  such  autopsy  will  not  affect  the  provisions  of 
this  article. 


Conclusion 


Therefore,  it  is  the  conclusion  of  this  Depart- 
ment that  in  the  case  of  a pauper  dying  in  the  hissouri 
State  Penitentiary  a autopsy  cannot  be  performed  upon  such 
inmate* s body  until  permission  has  been  granted  for  such 
autopsy  by  the  Secretary  of  the  Missouri  State  uxatomical 
-oard  or  his  accredited  agent,  and  the  consent  of  the  de- 
ceased given  before  his  death  to  such  autopsy  will  in  no 
case  affect  the  provisions  stated  above. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


APPROVED: 


•:CY  iiCKITTRICK 

Attorney-General 
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Hor. . G.  Logan  arr 
Prosecuting  Attorney 
Morgan  Co’inty 
Versailles,  iissouri 


Dear  Dir: 


Your  request  for  an  o Inion  in  ref ere: ce  to  the 
holding  of  oreli  inary  examir  a ti ->n,  has  been  recei\edj 

Your  main  question  is  whether  or  not  there  is  ary 
law  that  forbids  the  holding  of  a preliminary  examina- 
tion by  the  State,  even  though  the  defendant  waives  such 
examination. 

The  section  applicable  to  your  question  is  Section 
3893  R.  3.  Missouri,  1939,  which  reads  as  follows: 


"I.o  prosecuting  or  circuit  attorney 
In  this  state  shall  file  any  informa- 
tion charging  any  person  or  persons 
with  any  felony,  until  such  person  or 
persons  shall  first  have  b>  en  accorded 
the  right  of  a preliminary  examii  atlon 
before  some  Justice  of  the  pence  In  the 
county  where  the  offense  is  alleged  to 
have  been  committed  In  accordance  with 
article  5 of  this  chapter.  And  if  upon 
such  hearing  the  Justice  shall  determine 
that  the  alleged  offense  is  bailable,  such 
person  or  persons  shall  thoreu  jon  be  ad- 
mitted to  bail  conditioned  for  their  ap- 
pearance on  the  first  day  of  the  next 
regular  term  and  from  day  to  day  and  t^rm 
to  tenn  thereafter,  of  the  circuit  court 
or  the  court  having  cririnal  Jurisdiction 
in  such  county,  to  answer  such  charges  as 
may  be  preferred  against  them,  abide  sen- 
tence and  Judgment  therein,  and  not  to  de- 
part said  court  without  leave:  fro viced, 
a preliminary  exaxaination  shall  in  no  case 
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be  required  where  same  is  waived  by 
the  person  charged  with  the  crime,  or 
in  any  case  where  an  information  has 
been  substituted  for  an  indictment  as 
authorized  by  section  5953.'' 


There  iff  nothing  in  the  above  section  that  would 
prohibit  the  prosecuting  attorney  from  introducing  his  evi- 
dence before  the  justice  of  the  peace  where  the  defencant, 
or  defendants,  have  waived  preliminary  examination. 


In  some  states,  such  as  Texas,  the  statute  expressly 
authorizes  an  examining  magistrate  to  proceed  with  the 
preliminary  examii ation,  although  accused  waives  his  right 
to  such  exfoelnation • ( Porch  v.  ntate,  51  Tex.  -Cr.  7,  |99 
SW  1122.) 


In  16  c.  J,  p.  317,  it  is  stated: 


' •*  * The  state  is  not  barred  from 

holding  a preliminary  examination  even 
though  defendant  waives  his  right  thereto, 

'I.  U \ /.  # 

(State  v.  Lrunot,  104  La.  237,  28  3. 

996 j Quinton  v,  t , 10  Okl.  Or.  520, 

139  P.  705;  Por.osky  v.  State,  8 Okl.  Or. 
116,  126  P.  451.) 


The  federal  Court, 
36  led.  77,  82,  held: 


in  the  case  of  Van 


Lurer.  v.  Uj 


• » 


"There  are  considerations  of  public 
policy  upon  which,  in  the  absence  of 
express  provision  to  the  contrary,  it 
must  be  held  to  be  in  the  discretion  of 
the  examining  officer  to  suspend  the 
examination  or  not,  upon  a waiver  by 
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the  accused,  as  he  shall  deem  best  for 
the  public  Interest,  if  an  arrest  be 
made  without  good  ground,  an  examina- 
tion will  show  the  fact,  and  save  the 
expense  of  an  inquiry  by  the  grand  jury. 

The  arrested  party,  sometimes  when  not 
guilty,  in  order  to  divert  suspicion  from 
others,  but  more  frequently  when  guilty, 
and  in  order  to  aid  t*.e  escape  of  confeder- 
ates in  the  crime,  is  cfuite  willing  by 
waiving  examination  to  suppress  present  in- 
quiry, and  oftener  still,  perhaps,  this  is 
done  by  the  accused  In  the  hope  of  suppress- 
ing the  evidence  against  himself,  or  of  gain- 
ing some  like  advantage  from  delay.  An  im- 
mediate development  of  the  evidence  and  testi- 
mony is  sometimes  essential  to  the  ends  of 
justice,  and  it  would  be  strange  indeed  if 
the  laws  are  so  framed,  or  the  courts  dis- 
posed so  to  interpret  them  as  to  deny  the 
government  this  important  power.  Its  exer- 
cise, unless  wantonly  abused,  as  almost  any 
power  may  be  abused,  can  harm  no  one.  Or- 
dinarily, I doubt  not,  an  ofi er  of  the  ac- 
cused to  waive  an  examination  should  be 
accepted;  but  if  the  commies  loner  be  con- 
vinced that  the  public  interest  will  be 
better  subserved  by  an  investigation,  and 
especially  if  the  district  attorney  request 
it,  he  may  and  should  proceed  to  a full  hear- 
ing. " 


GO  i.  CL  jSIOK 


It  Is,  therefore,  the  opinion  of  this  department  that 
you  may  proceed  to  introduce  evidence  in  th6  preliminary^ 
even  though  the  defendants  at  the  time  waived  preliminary 
examination. 

Respectfully  submitted 


Af  ROViiD: 


W.  J.  BURKE 

Assistant  Attorney  General 


WJB:RW 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


COUNTY  COURTS: May  apply  reasonable  annual  rental  of  road  macnlnery 
PAUPERS:  | , on  purchase  price  of  said  machinery.  Inmates  of  county 

' alms  houses  who  are  able  to  support  self  should  not 
remain  there  under  certain  conditions.  County  court 
may  grant  relief  to  persons  without  regard  to  residence. 


October  15,  19^2 

FILED  NO.  57 


Honorable  Gordon  J.  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  official  opinion  from  this  Department  under  date  of 
September  17,  and  a supplemental  request  under  date  of 
October  7,  19^2.  The  two  requests  read  as  follows: 

"Thi3  county  has  been  operating  at  a 
loss  for  several  years,  that  is  the 
expenditures  have  been  exceeding  the 
revenue.  The  county  court  has  been 
levying  a 10$  illegal  tax  to  try  to 
take  care  of  the  deficit.  The  county 
court  has  been  donating  to  the  county 
agents  office  and  other  worthy  causes 
in  excess  of  $1000.00  per  year. 

"Please  advise  me  if  the  county  court 
can  lawfully  make  donations  to  the 
county  agent  and  other  worthy  cause  so 
long  as  the  current  revenue  for  any 
year  will  not  take  care  of  the  expenses 
which  the  county  must  pay  according  to 
law. 

"There  is  now  in  the  county  alms  house 
at  least  one  person  who  has  not  resided 
in  the  county  for  one  year  and  there  are 
also  in  said  alms  house  people  who  cam 
make  their  own  living  if  they  are  dis- 
charged from  said  alms  house.  Please 
advise  me  if  the  county  court  can  law- 
fully keep  one  not  a resident  of  this 
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county  and  further  if  the  can  lawfully 
support  one  who  is  able  to  earn  their 
own  living. 

"This  county  is  not  under  Township  or- 
ganization. It  has  about  half  of  the 
county  incorporated  in  special  road  dis- 
tricts and  the  rest  of  the  county  is  in 
one  large  road  district.  In  1938  the  county 
court  budgeted  $7000.00  for  the  purpose  of 
buying  road  machinery  to  be  used  primarily 
in  the  common  road  district . The  money 
used  to  buy  this  machinery  came  from  general 
revenue  and  the  county  exceeded  its  income 
that  year  by  more  than  $8000.00  and  still 
owes  most  of  it.  What  steps  can  and  should 
be  taken  to  force  the  county  court  to  put 
the  money  back  where  it  belongs, " 

"Referring  to  the  contents  of  your  letter 
I find  that  the  county  clerk  did  not  give 
me  the  correct  information.  The  facts  are 
that  the  county  court  in  1937  bought  road 
machinery  under  a lease  agreement  with  the 
machinery  company.  The  understanding  was 
that  when  a certain  amount  had  been  paid  the 
machinery  belonged  to  the  county.  If  default 
was  made  in  the  payment  of  the  lease  rental 
the  company  would  take  the  machinery  back. 

"I  Investigated  the  record  and  find  that  in 
1938  in  class  3 the  amount  of  $1700.00  was 
set  up  to  pay  on  grader  note.  In  1938  two 
items  were  set  up  in  class  3*  One  for 
$1456.00  for  payment  on  grader  and  one  for 
$375.00.  These  amounts  were  paid  out  of 
general  revenue  set  up  in  class  3.  The  bal- 
ance of  the  payments  made  were  from  the 
funds  found  and  placed  to  the  credit  of  the 
common  road  districts.  At  the  time  these 
items  were  set  up  the  county  was  in  debt  in 
all  classes  so  far  as  I can  find  out. 

"Another  question  has  come  up.  A bridge  has 
washed  out.  There  are  no  funds  now  on  hand 
to  fix  it  with.  The  court  wants  to  know  if 
they  can  have  the  bridge  repaired  and  pay  it 
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in  five  yearly  installments . They  want 
to  issue  warrants  or  enter  into  a contract 
to  that  effect.  I told  them  it  could  not 
be  done  but  they  want  your  opinion . " 


Your  first  inquiry  deals  with  the  authority  of  the  county 
court  to  donate  or  contribute  to  the  county  agent's  office  and 
other  worthy  causes  so  long  as  the  current  revenue  for  any  year 
will  not  take  care  of  the  expenses  for  the  county  under  the  law. 
Article  X,  Section  12  of  the  Constitution  of  Missouri  is  a 
direct  prohibition  against  spending  more  money  than  received  by 
the  county,  or  can  be  reasonably  and  honestly  anticipated  as 
revenue.  This  section  in  part  reads  as  follows: 


"No  county,  city,  town,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be 
allowed  to  become  Indebted  in  any  manner 
or  for  any  purpose  to  an  amount  exceed- 
ing in  any  year  the  income  and  revenue 
provided  for  such  year,  without  the  con- 
sent of  two-thirds  of  the  voters  thereof 
********************  " 


The  County  Budget  Law,  Sections  10910  to  10935»  R.  S.  Mis- 
souri 1939*  inclusive,  placed  counties  more  or  less  on  a cash 
basis  in  that  the  anticipated  revenue  for  a current  year  must 
be  classified  in  five  main  classes  and  based  on  a budget  approved 
by  the  county  court  and  all  parties  participating  in  paying  out 
such  funds  must  sacredly  preserve  priorities.  It  is  our  opinion 
that  the  action  of  the  county  court  or  other  officer  participating 
in  the  issuance  of  warrants  in  excess  of  anticipated  revenue  of 
any  current  year  and  budget  estimate  is  void  and  of  no  binding 
effect.  No  county  court  should  ever  participate  in  such  donations 
in  excess  of  the  anticipated  revenues  and  no  warrant  should  issue 
for  same,  and  if  it  does  issue  it  subjects  such  officials  to  a 
suit  upon  their  official  bond.  (Section  10917,  R.  S.  Missouri 
1939.) 

In  the  third  paragraph  of  your  first  request  we  find  your 
next  inquiry  which  reads: 

"There  is  now  in  the  county  alms  house 
at  least  one  person  who  has  not  resided 
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in  the  county  for  one  year  and  there 
are  also  in  said  alms  house  people 
who  can  make  their  own  living  if  they 
are  discharged  from  said  alms  house. 

Please  advise  me  if  the  county  court 
can  lawfully  keep  one  not  a resident 
of  this  county  and  further  if  they  can 
lawfully  support  one  who  is  able  to 
earn  their  own  living. " 

Section  9590,  R.  S.  Missouri  1939*  provides  that  the  county 
shall  support  and  maintain  poor  persons  who  are  inhabitants  of 
their  county  and  reads: 

"Poor  persons  shall  be  relieved,  main- 
tained and  supported  by  the  county  of 
which  they  are  inhabitants." 

Section  9591,  R.  S.  Missouri  1939,  defines  poor  persons  and 
reads: 


"Aged,  infirm,  lame,  blind  or  sick  per- 
sons, who  are  unable  to  support  them- 
selves, and  when  there  are  no  other  per- 
sons required  by  law  and  able  to  maintain 
them,  shall  be  deemed  poor  persons." 

In  King  vs.  Maries  County,  297  Missouri  488,  l.c.  4-96,  the 
court  announced  a well  established  rule  as  to  the  power  of  the 
county  court  and  said: 

"It  has  been  held  uniformly  that  county 
courts  are  not  the  general  agents  of  the 
counties,  or  of  the  State.  Their  powers 
are  limited  and  defined  by  law.  They  have 
only  such  authority  as  is  expressly  granted 
them  by  statute.  ************ 

This  is  qualified  by  the  rule  that  the  ex- 
press grant  of  power  carries  with  it  such 
implied  powers  as  are  necessary  to  carry 
out  or  make  effectual  the  purposes  of  the 
authority  expressly  granted.  ******" 
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You  state  that  there  are  persons  in  the  county  alms  house 
who  if  discharged  are  able  to  make  their  own  living  and  inquire 
if  the  county  court  can  lawfully  keep  such  people  at  the  expense 
of  the  county.  Of  course  this  is  a question  of  fact  to  be  de- 
termined by  the  county  court.  If  such  a fact  can  be  established 
then,  unquestionably,  the  county  court  under  Section  9591,  supra, 
is  exceeding  its  statutory  authority  in  supporting  such  persons. 

Section  9592,  R.  S.  Missouri  1939 > defines  inhabitants  as 
follows: 


"No  person  shall  be  deemed  an  inhabitant 
within  the  meaning  of  this  article,  who 
has  not  resided  in  the  county  for  the 
space  of  twelve  months  next  preceding  the 
time  of  any  order  being  made  respecting 
such  poor  person,  or  who  shall  have  re- 
moved from  another  county  for  the  purpose 
of  imposing  the  burden  of  keeping  such 
poor  person  on  the  county  where  he  or  she 
last  resided  for  the  time  aforesaid." 

The  above  provision  requires  one  to  have  resided  in  the 
county  twelve  months  next  preceding  the  time  any  order  is  made 
respecting  such  persons. 

Section  959^,  R.  S.  Missouri  1939,  however  qualifies  Section 
9592,  supra,  by  granting  the  county  court  authority  to  use  its 
discretion  and  grant  relief,  without  regard  to  residence,  when 
such  persons  require  assistance. 


"The  county  court  shall  at  all  times 
use  its  discretion  and  grant  relief 
to  all  persons,  without  regard  to 
residence,  who  may  require  its  assis- 
tance . " 


Therefore,  we  must  conclude  that  the  county  court  may  ex- 
ercise its  discretion  in  granting  relief  to  a person  who  under 
Section  9592,  supra,  cannot  qualify  as  an  inhabitant. 

The  last  paragraph  of  your  letter  of  September  17,  deals 
with  the  purchase  of  road  machinery  and  reads: 
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"This  county  is  not  under  Township  or- 
ganization. It  has  about  half  of  the 
county  incorporated  in  special  road 
districts  and  the  rest  of  the  county 
is  in  one  large  road  district.  In 
1938  the  county  court  budgeted  $7000.00 
for  the  purpose  of  buying  road  machinery 
to  be  used  primarily  in  the  common  road 
district.  The  money  used  to  buy  this 
machinery  came  from  general  revenue  and 
the  county  exceeded  its  income  that  year 
by  more  than  $8000.00  and  still  owes  most 
of  it.  What  steps  can  and  should  be 
taken  to  force  the  county  court  to  put 
the  money  back  where  it  belongs." 

This  Department  has  heretofore  ruled  on  the  right  of  the 
county  court  and  road  commissioner  to  purchase  road  machinery 
under  almost  every  condition.  However,  in  all  cases  the  facts 
seem  to  be  a little  different.  It  is  well  settled  now  that  the 
county  court  cannot  contract  for  such  road  machinery,  the  pay- 
ments for  which  are  to  be  made  over  a period  of  several  years. 

In  support  of  this  contention  we  refer  you  to  Hawkins  et  al.,  v. 
Cox,  66  S.  W.  (2d)  539-  In  that  case  the  special  road  district 
desired  to  purchase  road  machinery  amounting  to  $2500.00,  pay- 
ing $500.00  cash  and  agreeing  to  pay  $500.00  a year  and  interest 
thereafter.  The  special  road  district  at  the  time  had  only 
$600.00  on  hand  and  the  revenue  for  the  year  of  the  purchase  of 
such  road  machinery  was  approximately  $600.00.  The  court  held 
that  the  special  road  district  could  not  purchase  such  road  machin 
ery  on  the  above  terms  for  the  reason  the  commission  could  not 
obligate  the  revenue  for  future  years  without  a vote  of  the 
people  in  the  district.  It  would  be  void  because  in  violation  of 
Article  X,  Section  12,  supra,  which  prohibits  the  incurring  of 
an  indebtedness  in  excess  of  anticipated  revenue  for  that  year 
without  a vote  of  the  people.  It  was  also  held  in  Ebert  vs. 
Jackson  County,  70  S.  W.  (2)  918,  that  a rental  contract  extend- 
ing over  a period  of  four  years  to  pay  rent  in  advance  on  the 
first  day  of  each  month  for  use  of  certain  properties  created  a 
debt  within  the  meaning  of  Article  X,  Section  12,  supra.  In  that 
it  was  anticipating  future  revenue  and  exceeding  the  anticipated 
revenue  for  the  year  in  which  the  contract  became  effectvie  and 
was  void.  In  so  holding  the  court  said,  (l.c.  919-920): 

"And  in  Trask  v.  Livingston  County,  210 
Mo.  582,  loc . cit.  594,  600,  1Q9  S.W. 
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656,  659,  37  L.  R.  A.  (N.S.)  1045,  we 
also  said: 

"‘It  has  been  uniformly  construed  that 
this  provision  of  the  Constitution  per- 
mits the  anticipation  of  the  current 
revenues  to  the  extent  of  the  year’s  in- 
come in  which  the  debt  is  contracted  or 
created  and  prohibits  the  anticipation 
of  the  revenues  of  any  future  year. 

Any  other  construction  would  render  sec- 
tion 12  of  article  10  nugatory;  for,  if 
the  county  court  of  Livingston  county 
in  September,  1889,  could  anticipate  the 
revenue  of  I090,  it  could  also  anticipate 
the  revenues  of  1891  and  1892,  and  would 
leave  the  power  of  the  county,  with 
reference  to  indebtedness,  what  it  was 
before  the  Constitution  of  1875  was 
adopted.  * * * 

"’Clearly  the  county  court  was  not  au- 
thorized to  appropriate  revenues,  which 
were  to  be  derived  from  taxation  in  the 
year  1890,  when  such  taxes  had  never  been 
assessed,  levied,  or  collected.  While 
the  county  court  may  in  any  one  year  draw 
warrants,  after  the  revenue  has  been  pro- 
vided, and  the  taxes  levied  within  the 
scope  of  the  levy  and  income  for  such 
year,  it  is  too  plain  for  argument  that  the 
Constitution  forbids  the  anticipation  of 
the  revenues  of  any  subsequent  years.  If 
not,  all  that  has  been  said  in  regard  to 
the  force  and  effect  of  section  12  of 
article  10  of  the  Constitution,  to  the 
effect  that  its  purpose  was  to  put  counties 
upon  a cash  system,  instead  of  the  old  credit 
plan,  has  been  in  vail.’ 

********************** 


"In  the  instant  case  the  contract  was  not 
executory  and  contingent.  It  purports  to 
bind  the  county  to  pay  plaintiff  $4,320 
for  the  use  of  the  room  for  four  years. 
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beginning  August  1,  1925,  payable  $90 
on  the  first  day  of  each  month,  in  ad- 
vance. These  payments  were  to  be  paid 
from  the  income  and  revenue  of  future 
years  as  well  as  from  the  income  and 
revenue  provided  for  the  year  the  con- 
tract became  effective.  It  was  an  un- 
conditional promise  made  by  the  county 
on  July  18,  1925,  to  pay  the  rent  in 
advance  on  the  first  day  of  each  month 
for  four  years.  The  payment  of  the  rent 
was  not  contingent  upon  the  occupancy  of 
the  room  by  the  justice  or  on  plaintiff's 
furnishing  it  to  the  county  for  that  pur- 
pose. 

"The  contract  was  an  effort  to  anticipate 
the  income  and  revenue  of  the  county  for 
several  years  following  the  year  the  con- 
tract became  effective.  It  created  a debt 
within  the  meaning  of  said  section  of  the 
Constitution,  and  is  void." 

Therefore,  if  the  contract  for  the  purchase  of  the  road  machin- 
ery amounts  to  an  unconditional  promise  to  pay  a fixed  sum  at  some 
future  specified  date,  the  contract  is  void  and  the  court  would 
not  be  authorized  to  enter  into  same. 

The  situation  in  this  case  is  somewhat  different  in  that, 
apparently,  under  the  lease  the  county  is  only  renting  the  road 
machinery  from  year  to  year  with  the  privilege  of  sometime  in  the 
future,  if  they  so  desire  and  have  sufficient  revenue,  purchasing 
such  road  machinery  and  applying  the  rentals  heretofore  paid  on  the 
purchase  price  of  the  road  machinery.  There  is  apparently  no  un- 
conditional promise  to  purchase  or  rent  said  road  machinery.  It 
is  within  the  discretion  of  the  county  court  as  to  whether  they 
shall  or  shall  not  purchase  or  rent  said  machinery.  In  case  the 
decision  is  to  not  purchase  said  road  machinery  all  the  county  court 
has  expended  is  a fair  rental  for  said  machinery.  The  writer  is  of 
the  opinion  that  this  is  legal,  providing  that  it  is  not  a mere 
subterfuge  to  circumvent  the  prohibition  in  Article  X,  Section  12, 
supra.  This  is  a question  of  facts.  If  the  annual  rental  is  in  ex- 
cess of  a fair  rental  value  for  the  use  of  said  machinery  and  in 
fact  constitutes  a payment  on  said  machinery  instead  of  a rental 
charge  then  the  contract  would  be  void.  It  appears  to  the  writer 
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that  if  the  county  court  has  the  opportunity  to  save  the  county 
money  and  the  contracting  company  is  willing  to  credit  the  annual 
rentals  heretofore  expended  on  such  road  machinery  against  the 
purchase  price  of  said  machinery,  that  the  county  should  not  be 
penalized,  when  in  fact  all  they  are  doing  is  paying  a normal 
annual  rental  charge  for  the  use  of  said  machinery  without  any 
further  obligation  whatsoever. 

In  Hight  vs.  City  of  Harrisonville,  328  Missouri  549,  l.c. 

559,  the  city  of  Harrisonville  entered  into  a contract  with 
Fairbanks,  Morse  and  Company  to  purchase  two  engines  and  other 
equipment  for  use  in  its  light  plant.  In  part  payment  of  said 
equipment  it  was  agreed  that  the  city  would  adopt  a resolution 
providing  for  the  creation  of  a special  fund  in  which  all  the  re- 
ceipts for  the  products  and  services  of  said  plant  should  be  de- 
posited and  to  credit  such  fund  at  regular  established  rates  for 
all  products  or  services  of  such  plant  used  by  the  city  or  any 
department  thereof  for  any  and  all  public  purposes.  The  court 
held  that  this  was  mere  subterfuge  to  evade  Article  10,  Section  12 
of  the  Missouri  Constitution  for  the  reason  that  the  city  had  no 
fund  available  for  such  purposes  and  if  it  purchased  its  own  current 
then  funds  for  this  purpose  must  come  from  funds  raised  by  taxation 
or  from  funds  which  must  be  replenished  by  funds  raised  by  taxation. 
In  so  holding  the  court  said: 

"It  is  also  evident  that  the  parties 
knew  this  payment  by  the  city  must  be 
from  funds  raised  by  taxation,  or  from 
a fund  which  must  be  replenished  by 
funds  raised  by  taxation.  Therefore, 
they  resorted  to  this  subterfuge  in  an 
effort  to  evade  the  constitutional  pro- 
hibition. The  trick  is  so  transparent 
that  we  do  not  wonder  at  the  failure  of 
defendants  to  undertake  a defense  of  this 
provision  of  the  contract.  ‘Whenever 
courts  see  such  attempts  at  concealment 
"they  brush  away  the  cobweb  varnish, " and 
show  the  transaction  in  its  true  light. 

They  see  things  as  ordinary  men  do,  and 
see  through  them.  Whatever  might  be  the 
form  or  color  of  the  transaction,  the  law 
looks  to  the  substance  of  it.  In  all  such 
cases  it  is,  in  truth,  rather  the  particular 
transaction  than  the  statute  which  is 
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the  subject  of  construction ; and  if  it 
is  found  to  be  in  substance  within  the 
statute,  it  is  not  suffered  to  escape 
from  the  operation  of  the  law  by  means 
of  the  disguise  under  which  its  real 
character  is  masked.1  (Maxwell,  Interp. 
State.,  133,  134.) 

"The  bar  to  the  constitutional  pro- 
hibition is  clear,  and  we  should  not 
permit  it  to  be  evaded.  The  contract 
must  be  held  invalid.  The  chancellor 
held  it  so  for  this  reason  and  for 
other  reasons.  **********" 


In  the  case  of  Bell  vs.  City  of  Fayette,  325  Missouri  75, 

1.  c.  92,  Fairbanks,  Morse  & Company  were  selling  the  City  of 
Fayette  diesel  engines  for  a municipal  power  plant.  It  was 
agreed  that  they  were  to  be  paid  from  the  profits  earned  by  the 
diesel  engines.  The  court  held  that  such  expenditures  did  not 
constitute  a debt  under  Article  X,  Section  12;  that  no  tax  could 
be  levied  to  collect  said  payments;  that  it  was  a contingent 
liability  which  might  or  might  not  accrue.  In  so  holding  the 
court  said: 

"Since  there  is  no  evidence  offered, 
and  no  fact  in  the  record  to  the  con- 
trary, we  must  assume  that  the  plan 
provided  in  the  contract  for  ascertain- 
ing that  saving,  the  direct  earnings  of 
the  engines,  is  practical,  adequate  and 
sufficient  for  the  purpose.  It  is  not 
contended  otherwise . So  the  ordinance 
and  contract  to  pay  those  installments 
in  the  manner  provided  is  not  a debt 
within  the  prohibition  of  Section  12, 

Article  X,  of  the  Constitution.  In 
no  event  can  a general  tax  be  levied 
to  pay  the  installments;  these  payments 
constitute  no  lien  upon  the  power  plant 
nor  upon  its  revenue.  It  is  a contin- 
gent liability  which  may  or  may  not 
accrue.  It  can  be  paid  only  on  the  con- 
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tingency  that,  over  and  above  the  net 
revenue  which  the  city  derives  from  the 
consumers  of  water,  power,  light,  etc., 
as  the  plant  was  operated  before  the  pur- 
chase of  the  engines  there  shall  accrue 
an  additional  profit  caused  by  the  opera- 
tion of  the  engines.  There  is  no  aspect 
of  that  situation  which  could  make  the 
agreement  to  pay  in  the  manner  provided 
a debt  of  the  city.  It  is  a contingent 
purchase,  the  property  to  be  paid  for 
only  out  of  the  net  earnings  which  it 
produces:  the  seller  takes  its  chance  on 
that  contingency." 


If  the  arrangements  made  in  the  above  case  did  not  constitute  a 
debt  to  the  city  under  Article  X,  Section  12,  of  the  Constitution 
of  the  State  of  Missouri  then  how  could  a lease  or  contract  for 
the  use  of  road  machinery,  where  the  title  is  always  in  the  cor- 
poration and  the  county  being  under  no  obligation  whatsoever, 
constitute  a debt?  We  think  that  it  does  not.  If  the  amount  paid 
annually  as  rental  exceeds  the  normal  rental  value  for  such  road 
machinery  or  if  there  is  an  unconditional  promise  to  purchase  or 
rent  said  road  machinery  in  the  future  it  is  not  a legal  transaction 
and  void.  Furthermore,  as  hereinabove  stated,  priorities  of  classes 
in  the  budget  must  be  sacredly  preserved.  Section  10910,  R.  S. 
Missouri  1939*  reads  in  part: 

***************  The  county 
court -shall- classify  proposed  expend- 
itures according  to  the  classification 
herein  provided  and  priority  of  payment 
shall  be  adequately  provided  according 
to  the  said  classification  and  such 
priority  shall  be  sacredly  preserved." 

There  is  no  way  that  the  current  revenue  can  be  used  to  re- 
place any  money  improperly  used  in  1938  and  subsequent  years. 
However,  any  officials  responsible  for  such  expenditures  are 
subject  to  a suit  on  their  official  bond  under  Section  10917* 

R.  S.  Missouri  1939* 

In  your  supplemental  letter  of  October  7,  you  further  in- 
quire if  the  county  court  in  the  absence  of  any  funds  on  hand 
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may  repair  a bridge  that  has  been  washed  out  and  pay  for  such 
repairs  over  a period  of  five  years.  In  view  of  what  has  al- 
ready been  said  it  is  the  opinion  of  this  Department  that  such 
repairs  cannot  be  paid  for  in  this  manner. 


Respectfully  submitted 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


ROY  MEZFfmZK 

Attorney  General  of  Missouri 


CRIMINAL  PROCEDURE  - DEPOSITIONS: 

Depositions  can  only  be  taken  after  a criminal 
proceeding  has  been  filed. 


November  2b,  194k 


lion.  C-.  Lo  ;an  -.arr 
Prosecuting  Attorney 
organ  bounty 

Versailles,  issouri 


Dear  dir: 


'we  are  in  receipt  of  your  requent  for  an  opinion, 
which  reads  as  follows: 


M1  want  to  know  when  the  issues  are 
joined  In  a criminal  case  under  sec- 
tion 4010,  1959,  so  that  the  defendant 
can  take  a deposition. 

"in  one  case,  the  complaint  in  a rane 
case  had  beer  filed,  but  the  prelimi- 
nary hearing  had  not  been  heard.  The 
defendant  served  notice  to  take  the 
deposition  of  a witness  who  was  just 
about  to  be  inducted  into  the  army, 
and  leave  the  county  for  parts  unknown. 

That  deposition  was  then  filed  in  the 
case . 

"in  the  last  case,  the  victim  was  shot 
in  a felonious  wounding  and  Is  and  has 
been  at  tire  point  of  oeath.  The  party 
doing  the  shooting  came  up  and  gave  him- 
self up  to  the  sheriff  and  confessed  that 
he  shot  the  man  with  a shot  gun.  Then  and 
as  now,  no  charges  had  been  tiled  waiting 
to  see  whether  the  victim  died  or  not.  ..hen 
the  attorney  for  the  defendant  served  no- 
tice to  take  the  deposition  of  a witness 
for  the  defendant  who  was  being  taken  in- 
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to  the  army  and  was  leaving  the 
county.  -.o  charges  lad  beer.' Tiled, 
and  was  the  issues  made  up  in  t^  ia 

case? 

”1  have  a rape  case,  in  which,  several 
attempts  have  beer  made  to  take  the 
depositions  of  witnesses  who  will  tes- 
tify to  specific  acts  of  misconduct 
with  third  parties  on  the  part  of  the 
girl  complaining  of  a rape.  These  hear- 
ings, are  for  the  purpose  of  intimida- 
ting the  complaining  v'itnesces,  and  in 
bluffing  her  Into  withdrawing  her  char- 
ges, on  the  theory  that  she  will  be  at- 
tacked for  alleged  other  sets  of  sexual 
intercourse.  She  denies  to  mo  and  to 
her  parents  any  such  acts  of  sexual  in- 
tercourse with  other  third  parties.  It 
is  riot  mj  job  to  suppress  evidence,  or 
cordeal  facts,  or  prevent  justice,  but 
this  taking  of  deposition  racket,  seems 
like  going  too  far.  it  seems  to  me  t at 
this  kind  of  evidence  is  not  admissible 
for  ar.r  pur  ve  or  arj  cause,  and  it  is 
running  up  costs,  for  which  there  is  not 
reason*  Car  i object  that  the  issues  are 
not  made  up,  anc  the  depositions  ere  not 
admissible  as  being  taken  prematurely?" 


Section  4010  K.  i>.  Llssouri,  1939,  reads  es  follows: 


"When  any  issue  of  -fact  is  joined  in 
any  criminal  case,  and  any  material 
witness  for  the  defencart* resides  out 
of  the  state,  or  residing  within  the 
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state.  Is  encierte,  sick  or  infirm, 
or  is  bound  or.  a voyage  or  is  about 
to  leave  this  state,  or  is  confined 
in  prison  under  sentence  for  a felony, 
such  defender t may  apply  to  the  court, 
or  judge  thereof,  in  which  the  cause 
is  pending,  for  a commission  to  examine 
such  witness  upon  interrogatories  there- 
to annexed,  and  such  coart  may  rant  the 
same  upon  the  like  proof  and  on  the  like 
terms  as  provided  by  law  in  civil  cases. 
The  court,  or  judge  thereof,  granting 
such  commission,  ma  permit  the  officer 
prosecuting  for  the  state  to  join  in 
such  commlssioh.  the  deposition  of  any 
witness  confined  in  prison  under  sen- 
tence for  a felony  shall  be  taken  where 
such  witness  is  confined." (underscoring 
ours. ) 


The  above  section,  which  is  the  criminal  section 
allowing  the  taking  of  depositions,  specifically  states 
that  the  taking  of  depositions  in  a criminal  case  shall 
be  under  the  same  terms  and  same  proof  as  provided  by  law 
in  civil  cases  for  the  taking  of  depositions. 

This  section  also  provides: 


"When  any  issue  of  fact  is  joined 
in  any  crimiral  case,  * * * * . 


In  a crl  inal  case  the  issue  of  fact  is  joined  upon  the 
filing  of  a complaint,  for  the  reason  that  it  is  unnecessary 
for  the  defendant  to  answer  the  complaint,  information  or 
indictment  in  writing,  except  as  to  certain  procedure 
which- would  be  an  attack  upon  the  pleading  itself.  In 
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a criminal  action  the  cause  is  pending  when  the  complaint 
inf or)natlon  or  indictment  is  filed.  Ihe  civil  section, 
in  reference  to  the  taking  of  depositions  is  oection 
1917  R.  S , issouri,  1959,  which  reads  as  follows: 


"Any  paity  to  a suit  pending  in  any 
court  ir:  this  state  may  obtain  the 
deposition  of  ary  witness,  to  be  used 
in  such  suit,  conditionally. 


This  section  merely  states,  "suit  pending",  which 
is  the  same  as  the  filing  of  a complaint,  inf crmatlon  or 
indictment  ir.  a criminal  matter. 

In  the  first  question  in  your  request  you  refer 
to  a rape  case  which  has  been  filed,  but  the  preliminary 
hearing  has  not  been  had.  Since  a complaint  has  been 
filed  the  defendant  has  a right  to  take  depositions  of 
witnesses  who  may  testify  against  him.  It  was  so  held 
in  the  case  of  Ex  parte  1 elborn  v.  R.  L,  Faulconer,  237 
ho.  297,  1.  c.  302,  where  the  court  said: 


"The  commission  was  not  invalid  because 
Issued  on  an  oral  instead  of  written  and 
verified  application.  The  right  to  take 
depositions  in  criminal  cases  is  statutory 
and  the  statute  required  no  affidavit  or 
written  application.  Since  the  defendant 
may  have  witnesses  examined,  conditionally, 
in  his  behalf  exactly  as  in  civil  cases 
(Sec.  5173,  R.  S.  1909),  save  that  a com- 
mission must  issue,  and  since  in  civil 
cases  a party  to  a pending  suit  'may  ob- 
tain the  deposition  of  any  witness,  to 
be  used  in  such  suit,  conditionally , ' 

(Sec.  6384,  R.  S.  1909),  the  commission 
under  section  5173  issues  on  de.iand  as 
a matter  of  right  without  any  preliminary 
showing. 
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"The  deposition  of  any,  consequently 
every,  witness  may  be  taken,  and  the 
sole  prerequisite  to  the  Issuance  of 
a com  Issi  -n  under  sectl . n 5175  Is 
that  defendant  desire s one  arid  ask 3 
for  It,  An  affidavit  or  written  ap- 
plication setting  forth  such  desire 
co  Id  serve  no  useful  purpose.  The 
Legislature  saw  no  reason  for  it  and 
neither  do  we,  hen  it  deemed  them 
necessary,  that  body  expressly  required 
petitions  and  affidavits  preliminary 
to  the  issuance  of  commissions  (decs, 
6398,  6420),  and  the  omission  to  make 
such  requirements  ir.  section  5173  was 
clearly  deliberate, 

"Decisions  in  cases  arising  ir  connec- 
tion with  the  taking  of  depositions 
under  statutes  and  rules  of  court  in 
which  a limitation  is  fixed  upon  the 
taking  of  the  deposition  are  not  in 
point,  lot  the  taking  but  the  use  of 
depositions  taken  under  section  5173 
is  limited,  and  the  fallacy  of  the  ar- 
gument to  the  contrary,  based  upon  the 
word  'conditionally*  in  the  section  men- 
tioned v/as  long  since  accurately  pointed 
out,  * : < • " (Jnder scoring 

ours, ) 


In  the  above  opinion  the  court  held  that  depositions 
co  Id  be  taker  even  on  an  oral  application,  and  t,  e de- 
fendant should  not  be  required  to  make  a written  applica- 
tion for  the  taking  of  de  ositions.  The  criminal  procedure 
of  this  State  follows  the  civil  procedure,  except  where, 
under  the  criminal  procedure,  a special  procedure  is  set 
out  for  criminal  cases.  The  courts  of  this  State  in 
allowing  the  taking  of  depositions,  both  in  civil  and 
criminal  cases  do  not  rc-fer  to  the  state  of  the  lead- 
in  s in  the  case,  but  oily  look  into  whether  or  not  the 
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case  lias  been  regularly  instituted.  It  was  so  held  in 
the  case  of  Bennett  v.  Strodtman,  42  S.  V..  (2d)  43, 
where  the  court  said: 


" v \ e say  this  for  the  reason 
that  the  germane  issues  of  the  cause 
are  not  definitely  or  unalterably 
fixed  by  the  state  of  the  pleadings 
at  a given  time  in  the  course  of  the 
taking  of  depositions;  that,  in  fact, 
the  taking  of  depositions  has  no  neces- 
sary reference  to  the  state  of  the  plead- 
ings at  the  time  of  the  taking;  ti^at  it  is 
rather  a provision  against  contingencies 
for  the  possible  condition  of  the  cause 
at  the  trial  thereof;  that,  as  a general 
proposition,  it  is  not  even  essential 
that  there  be  any  issues,  provided  only 
that  the  case  ha 3 been  regularly  insti- 
tuted, and  is  not  finally  disposed  of; 
and  that  consequently  the  subjects  of 
proper  inquiry  are  those  that  pertain 
generally  to  the  subject-matter  of  the 
action,  ana  not  merely  those  that  are 
encompassed  within  the  limits  of  the 
pleadings  at  the  time,  hx  parte  : 'un- 
ford, supra;  State  ex  rel.  v.  dhot, 

304  - o.  523,  531,  263  S.  . 804;  ^x 
parte  Alexander,  supra."  (Underscoring 
ours. ) 


ihe  defendant,  or  pa  ties  to  a civil  action,  may 
take  depositions  when  a suit  is  pending.  J-his  is  ti  e 
only  prerequisite  condition  made  in  the  statute.  It 
was  so  held  in  State  v.  Xilloren,  229  S.  ...  1097,  1.  c. 
1098,  where  the  court  said: 
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"Relatrix’s  suit,  to  set  aside  the 
said  judgment  and  decree  of  divorce, 
was  coiraner  ced  when  the  petition  there- 
in was  filed  with  the  clerk  of  said 
circuit  court.  After  the  filing  of 
said  petition  the  suit  was  pending. 

'ihe  right  to  take  depositions  is  given 
when  a suit  is  pendin  , this  is  the 
only  prereq  isite  condition  made  in  the 
statute . " 


In  the  second  question  in  your  request,  you  refer 
to  a case  of  felonious  wounding,  In  which  no  complaint 
has  been  filed,  for  the  reason  that  the  victim  is  in 
a dangerous  condition,  and  may  die,  which  would  neces- 
sitate the  filing  of  a murder  charge.  Under  the  abow 
authorities,  since  there  is  no  case  pending,  depositions 
cannot  be  taken  by  the  defendant  at  this  time,  'ihe  tak- 
ing of  such  depositions  may  be  prohibited  by  way  of  a 
writ  of  prohibition,  or  upon  the  refusal  of  the  witness 
to  testify  before  the  officer  taking  the  depositions. 

It  was  so  held  in  the  case  of  bennett  v.  Strodtman,  supra, 
par.  2,  where  the  court  said: 


"Of  course  there  is  the  exception 
that,  if  the  testimony  desired  could 
in  no  possible  or  conceivable  eve.  t 
or  contingency  be  read  as  evidence 
at  the  trial,  or  that  if  it  be  made 
clearly  to  appear  that  the  testimony 
is  sought  to  perpetrate  a wrong,  or 
to  abuse  the  proce  ss  of  the  court  of 
the  officer,  or  for  what  is  obviously 
an  unjustifiable  purpose,  then  the  wit- 
ness may  lawfully  be  protected  in  his 
refusal  to  answer,  and  the  officer  will 
not  be  sustained  in  his  order  of  commit- 
ment for  contempt." 
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Also,  that  prohibition  would  lie  was  held  in  the 
case  of  State  v.  Killorer,  supra. 

In  answer  to  your  third  question  in  your  request, 
in  which  you  r^fer  to  the  attempt  to  take  depositions 
of  witnesses  who  v/ill  testify  to  specific  acts,  will 
say  that  in  view  of  the  authorities  above  set  out,  and 
since  the  case  is  pending,  the  defendant  should  be  al- 
lowed to  take  depositions. 

Section  4012  h.  S.  Missouri,  1939,  further  orovides 
for  the  taking  of  depositions  and  re  ds  as  follows s 


"The  defendant  in  any  crimii al  cause 
may  also  have  witnesses  examined  on 
his  behalf,  conditionally,  upon  a com- 
mission issued  by  the  clerk  of  the 
court  in  which  the  cause  is  pending, 
in  the  same  cases  and  up  n the  like 
notice  to  the  prosecuting  attorney, 
with  the  like  effect  and  in  all  re- 
spects as  is  provided  by  law  in  civil 
su i t a : Provided,  that  the  notice  in 
such  case  to  the  prosecuting  attorney 
shall  state  the  name  or  names  of  the 
witness  or  witnesses  whose  depositions 
are  desired  or  will  be  taken." 


It  will  be  noticed  in  the  above  section  that  the  word 
"conditionally"  is  used.  This  means  that  the  depositions 
may  be  taken,  but  that  if  proper  objections  are  made  to 
the  evidence  submitted  in  the  depositions,  or  if  the 
depositions  were  unlawfully  taken,  then  they  cannot  be 
used  as  evidence  in  the  case. 

Since  v/e  have  held  that  the  issues  are  made  up  at 
the  time  the  complaint.  Information  or  indictment  is 
filed,  the  depositions  cannot  be  objected  to  on  the  ground 
that  the  issues  have  not  been  made  up  in  this  particular 
case. 
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It  la,  therefore,  the  opinion  of  this  department 
that  when  a complaint,  iniormatlon  or  indictment  is 
filed,  any  defendant  may  take  depositions  of  v/itne^ses 
which  depositions,  if  properly  token  may  be  submitted 
as  evidence  in  the  trial  of  the  case. 

it  is  further  the  opinion  of  this  department,  that 
if  no  proceeding  has  been  instituted,  where  a crime  has 
been  committed,  then  there  is  no  ’ fe  dar.t,  and  deposi- 
tions of  prospective  witnesses  cannot  be  taken. 


^espectfally  submitted 


W.  J.  B0RKE 

assistant  Attorney  General 


APi  RoVLDs 


ROY  LciU-TTRlCE. 

Attorney  General  of  Missouri 


EXECUTORS  OF  ..ILLS 
TRUSTEES  OR  ESTATES 
CIRCUIT  COURT  JUDGES 


judge  of  Circuit  Court  may  act  as 
executor  of  will  and  trustee  of 
estate. 


I larch  2G,  1042 


Honorable  J.  C.  McDowoll 
Judge,  28th  Judicial  Circuit 
Charleston,  Missouri 


Dour  Jud'-e  McDowells 


FILE 

*C~\ 


Your  letter  of  March  20,  1942,  requesting  our 
opinion,  is  as  follows: 


"An  old  friend  of  mine  In  the  County 
hero  died  leaving  a considerable 
estate  and,  in  the  will,  ho  willed 
abaut  v50,000.00  to  me  to  hold  in 
trust  for  a certain  heir.  lie  also 
made  me  executor  of  the  Will.  There 
was  considerable  question  in  my  mind 
about  me  acting  in  that  capacity  and 
I would  appreciate  an  opinion  from 
you  about  the  natter.  I doubt  whether 
any  litigation  would  ever  come  up  but, 
if  it  did,  it  would  cone  up  in  my 
Court . " 


The  limitations  placed  upon  tho  non-judicial 
actions  of  a citizen  who  has  become  Judge  of  a Circuit 
Court  aro  contained  in  the  following  statutes: 


Section  2024,  R.  3#  Missouri,  provides: 


"No  judge  of  any  court  of  record,  * a 
«t  <?•  a c •*:-  shall  practice  or  act 

as  counselor  or  attorney  in  any  cou  t 
within  tills  state,  except  as  otherwise 
permitted  by  law:  *:■  a <:  <<  a « 
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Section  2026,  R.  S.  Missouri,  1939,  provides: 


"Ho  Jude©  ft  ft  ft  ft  ft  ft  ft  ft  of  any  court 
shall  have  any  partner  practicing  in  the 
court  of  which  he  is  Judge  * ft  ft  ft  * ft." 


Our  examination  of  the  statutes  does  not  disclose 
any  othor  law  w lich  places  restrictions  upon  any  non- 
judicial activity  in  w _lch  a Circuit  Judge  wight  desire 
to  engage,  except,  of  course,  the  1 plied  restraint  on 
his  personal  non-judicial  actions  that  ariso  from  the 
powers  vested  in  the  General  Assembly  to  Impeach  a 
Circuit  Judge  Tor  high  crimes  or  misdemeanors  and  for 
misconduct,  habits  of  drunkenness  or  oppression  in 
office.”  (Art.  7,  3ec.  1,  1 o.  Const.) 

These  being  all  the  restraints,  express  and  implied, 
upon  the  non- judicial  action  of  a Circuit  Judge,  it  is 
obvious  that  there  is  no  legal  prohibition  to  his  acting 
as  executor  of  a will  and  trustee  of  the  estate  created 
thereby. 

Tiie  lav/  pertaining  to  appointment  of  executors  con- 
tains no  limitation  that  would  affect  the  right  of  a Cir- 
cuit Judge  to  serve  in  that  capacity.  The  only  limitation 
is  contained  in  Section  6,  d.  S,  Missouri,  1939,  which 
provides: 


"No  judge  or  clerk  of  any  probate 
court,  in  his  own  county,  or  Ms  deputy, 
and  no  male  or  female  person  under 
twenty-  ne  years  of  age,  or  of  un- 
sound mind,  shall  be  executor  or  ad- 
ministrator. ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft  ft." 


Other  than  this  limitation  the  suitabJLity  of  a person  named 
executor  in  a will  seems  to  rest  largely  with  the  Probate 
Court. 


Hon.  J,  C.  McDowell 
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Section  11,  R.  S.  Mssouri,  1939,  provides: 


"After  probate  of  any  will,  letters 
testamentary  shall  be  granted  to  the 
persons  therein  appointod  executors. 
««««««  * a * * Unless  It  shall 
be  3hown  to  the  satisfaction  of  the 
court,  or  the  judge  In  vacation,  that 
the  person  or  persons  so  named  are 
Incompetent,  unsuitable  or  improper 
persons  to  execute  said  will,  in  w.ilch 
case  some  other  person  than  the  executor 
named  raay  be  appointed." 


It  would  seera  that  under  tills  Section  it  is  incumbent 
upon  the  probate  judge  to  respect  the  wishes  of  the 
deceased  and  grunt  letters  testamentary  to  the  person  named 
in  the  will,  unless  there  is  an  affirmative  showing  that  that 
person  is  "incompetent,  unsuitable  or  (is  an)  improper," 
person  to  execute  the  will.  As  heretofore  shown,  there  Is 
no  law  rendering  a Circuit  Judge  disqualified  to  act  in 
tills  capacity  and  the  above  qualities  seem  to  relate  more 
to  personal  ability  to  perform  the  tasks  and  absence  of 
adverse  interest  than  anything  else.  (Arrington  v.  McCluer, 

34  S.  W.  (2d)  67,  71  (Mo.  Sup.).) 

While  it  Is  time  any  litigation  arising  over  this  will 
and  the  trust  estate  created  would  be  cognizable  In  the  Court 
of  which  you  are  judge,  and  that  any  action  to  remove  the 
trustee  of  a trust  so  created  (City  of  St.  Loui3  v.  V/ennekor, 
145  Mo.  230)  and  to  appoint  another  trustee  in  case  of  vacancy 
(Brendoll  v.  Kerr,  242  Mo.  317),  would  also  be  cognizable  in 
said  court,  wo  do  not  think  that  fact  creates  a disqualifica- 
tion. 


Section  2012,  R.  S.  Missouri,  1939,  provides: 


"Ho  judge  of  any  court  of  record,  who  is 
Interested  in  any  suit  * * *•  * *-  pending 
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before  liin,  shall  •*;  a * * « * «•  * <!■  * 

sit  on  the  trial  or  determi nation 
thereof," 


Adequate  provision  is  made  by  other  sections  of  the 
sfc&tules  for  calling  in  another  judge  in  case  the  regular 
judge  nay  be  disqualified  for  the  causes  stated  in  Sec- 
tion 2012, 

It  thus  appeal's  that  the  Legislature  has  expressly 
recognized  that  cases  might  arise  in  which  a Circuit 
Judge  would  have  an  interest,  and  thus  tacitly  have  per- 
mitted (by  silence  and  failure  to  prohibit  such  functions) 
such  Judge  to  engage  in  non-judicial  activities  which  may 
culminate  in  litigation  in  tho  Judge fs  court.  Indeed,  it 
is  difficult  to  see  the  need  of  burring  a Circuit  Judge 
from  engaging  in  all  non-judicial  activities  merely  because 
such  activities  might  result  in  litigation  being  instituted 
in  the  court  of  which  lie  is  judge,  whon,  as  here,  provision 
is  already  roadc  for  the  judge's  disqualification  from  sitting 
on  such  case,  and  provision  Is  made  for  obtaining  an  im- 
partial special  judge  to  take  his  place. 


CuIICLUiilOII. 


It  is,  therefore,  our  opinion  that  merely  because  one 
is  judge  of  a Circuit  Court  does  not  disqualify  such  person 
from  acting  as  executor  of  a will  and  trustee  of  on  ostate 
created  by  such  will. 


Respectfully  submitted. 


APPROV-J): 


LAWRLNCE  L,  BIL->DLLY 

• Assistant  Attorney-General 

RuY  HcKltalotf 
Attorney-General 


llb/rv 


NEPO'iiSK: 


One  is  guilty  of  violation  of  nepotism  section 
even  when  appointee  receives  no  compensation. 


January  23,  1942 


Honorable  Robert  A.  Mcllrath 
prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 


Dear  Sir: 


V e are  in  receipt  of  your  request  for  an  official 
opinion,  under  date  of  January  7th,  which  reads  as  follows: 

"I  would  lllce  to  have  an  official 
opinion  from  your  department  as  to 
wnether  or  not  a sheriff  who  re- 
ceives pay  only  through  feos  con 
hire  as  one  of  his  deputies  a per- 
son within  prohibited  degree  of  kin- 
ship within  the  nepotism  provision. 

Section  13  of  Article  14  of  the  Con- 
stitution of  the  State  of  Missouri.*' 

Section  13,  Articlo  XIV,  of  the  Constitution  of 
Missouri,  reads  as  follows: 

"Any  public  officer  or  employee  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by 
virtue  of  said  office  or  employment, 
have  the  right  to  name  or  appoint 
any  parson  to  render  service  to  the 
State  or  to  any  political  subdivision 
thereof,  and  who  shall  name  or  appoint 
to  such  service  any  relative  within 
the  fourtn  degree,  either  by  consan- 
guinity or  affinity,  shall  thereby 
forfeit  hiB  or  her  office  or  employ- 
ment . " 


.ion.  hobert  a.  hcllrath 
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In  your  requjet  you  state  that  a sheriff  who 
only  receives  compensation  by  fees,  intends  to  appoint 
a deputy  who  is  a relative  within  the  fourth  degree. 

Undor  the  above  section  It  is  not  necessary  that  the 
relative  who  Is  appointed  receive  compensation  In  any 
manner.  The  section  is  violated  by  the  appointment  and 
not  by  the  fact  that  he  is  to  receive  compensation. 

A sheriff  is  a public  officer  for  the  reason 
that  he  comes  within  the  definition  of  a "public  of  icer" 
as  set  out  in  the  case  of  State  ex  inf.  ullis  v.  Ferguson, 
65  6.  W.  (2d)  97,  1.  c.  99,  v.here  the  court  said: 

"This  section  is  self-enf orcing  as 
ha3  hitherto  bee.,  held  by  our  court. 

State  ex  inf.  Korean  v.  u.llls,  325 
i*0.  154,  28  5.  . (2d)  363.  It  has 

recently  been  under  construction  by 
our  court  in  the  case  of  State  ex 
inf.  fccKit trick,  xtty.-Sen.  v. 

..  ittle,  63  S.  '..  (2d)  100,  at  the 
...ay  term,  last,  wherein  it  was  held 
that  school  dLstricts  are  political 
subdivisions  of  the  state,  and  school 
directors  are  public  officers  within 
the  contan  plation  and  meaning  of  said 
nepotism  suction. 

"The  first  question  in  this  connec- 
tion is:  Is  the  ..ayor  of  a city  of 

the  third  class  a public  officer? 

The  answer  m^st  be  yes.  public 
office  is  well  defined  to  be:  ’The 
right,  authority  and  duty  created 
and  conferred  by  law,  by  which  for 
a given  period,  fixed  by  law,  a * * 
an  individual  Is  invested  with  some 
portion  of  the  sovereign  functions 
of  government,  to  be  exercised,  for 
tne  benefit  of  the  public,’  and  a 
public  officer  is  one  who  receives 
his  authority  from  the  lav.  and  dis- 
charges sa..e  of  the  functions  of 
government.  Hasting  v.  Jasper  County, 

314  o.  144,  loc • clt.  149,  150,  2Q2 
S.  ...  700,  701." 
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‘l'he  above  case  also  holus  that  Section  13,  Article  XIV, 
of  ihe  Constitution  of  -i  souri,  is  self- enforcing,  and 
for  that  reuson  the  legislature  has  not  enacted  any  law 
carrying  out  the  prohibltan  set  out  in  that  section. 

fne  Ci-se  of  state  inf.  dllis  v.  Ferguson, 
supra,  was  afflrmea  by  the  Uni tea  States  Supremo  Court 
in  3tate  of  Missouri  ex  Inf.  hills,  54  Sup.  Ct.  559,  219 
0.  5.  682,  73  L.  jd.  1070. 


Conclusion 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  a sheriff  cannot  qppoint  as  deputy 
a relative  within  the  fourth  degree,  either  by  consanguinity 
or  affinity.  It  is  further  the  opinion  of  this  Department 
that  if  a sheriff  makes  such  an  appointment , he  forfeits  his 
office,  ana  the  fact  that  the  deputy  does  not  receive  any 
pay  does  not  alter  the  situation. 


Respectfully  submitted. 


V. . J.  OJliKE 

\ssistant  * ttomey-3eneral 


ArPhuV.J} : 


VAR J C.  THURLO 

(Acting)  Attorney- Sonera 1 


V.JBlEO 


COUNTY  BUDGET  County  Court  cannot  purchase 

LAW:  'J  ‘ supplies  for  Probate  office 

unless  there  is  a surplus  in 
class  five  or  six. 


March  16,  1942 


Honorable  K.  C.  he  ace 
Probate  Judge 
.nlnenoe,  Missouri 

Dear  ^ir: 

This  department  1e  in  receipt  of 
your  letter  of  Ksroh  1942,  in  which  you 
make  the  following  requests 

"I  am  writing  you  for  an  opinion, I 
made  out  in  ray  budget  for  supplies 
as  Probate  Judge  for  this  year,  and 
enoluded  in  that  budget  for  a - robote 
Court  Record,  as  I have  only  four 
and  one  half  sheets  of  Probate  Court 
Reoora,  and  the  County  Court  cut  my 
budget  down  to  v, 25.00  for  exoense 
for  my  office  for  this  year,  and  I 
wont  have  any  record  book  to  write 
my  records  on. 

I would  like  to  have  an  opinion  form 
you  on  this  matter." 

The  question  whioh  you  here  present 
is  whether  or  not  the  County  Court  may  urohase 
supplies  for  your  office  after  the  estimated 
budget  for  that  >ur  os*  has  b «n  exhausted. 

In  the  first  instance,  article  1C,  section  12, 
of  the  Constitution  of  Missouri  is  a direct 
prohibition  against,  in  effeot,  spending  more 
money  than  received  by  the  oounty,  cr  can  be 
reasonably  or  honestly  anticipated  as  revenue. 
The  first  of  said  section  reads  as  follows: 

"ho  oounty,  city,  town,  township, 
school  distriot  or  other  political 
corporation  or  subdivision  of  the 
dtate  shall  be  allowed  to  become  in- 
debted in  any  manner  or  for  any  pur- 
pose to  an  amount  exoeedlng  in  any 
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year  the  income  and  revenue  provided 
for  ouch  year,  without  the  consent 

of  two-thlrde  of  the  voters  thereof 

*««•*«««  #«**«** 

. 

The  County  Budget  Law  of  1941,  after 
settln,  out  classes  1,  2 and  3,  provides  as 
follows: 

"Class  4.  The  county  court  shall 
next  set  aside  the  amount  required 
to  pay  the  salaries  of  all  county 
officers  where  the  same  is  by  lav 
made  payable  out  of  the  ordinary  re- 
venue of  the  county,  together  with 
the  estimated  amount  necessary  for 
the  conduct  of  the  offices  of  such 
officers,  including  stamps,  station- 
ery, blanks  and  other  office  supplies 
as  ere  authorized  by  law.  Only  sup- 
plies for  current  office  use  end  of 
an  expendable  nature  shall  be  In- 
cluded in  this  class.  Furniture, 
office  machines  and  equloment  of 
whatever  kind  shall  be  listed  under 
class  six. 

"Class  6.  The  county  court  shell 
next  eet  aside  a fund  for  the  con- 
tingent and  emergency  expense  of  the 
county,  the  court  nay  transfer  any 
surplus  funds  from  classes  1,2, 3,4 
to  class  6 to  be  used  as  contingent 
and  emergency  expense.  From  thie 
ola.es  the  county  court  pay  pay  con- 
tingent end  incidental  expenses  and 
expense  of  paupers  not  otherwise 
classified.  Wo  payment  Shall  be  al- 
lowed from  the  funas  in  this  class 
for  any  personal  service,  (whether 
ealary,  fees,  wages  or  any  other 
emoluments  or  p-ny  kind  whatever)  es- 
timated for  in  preceding  classes 

"Close  6.  After  having  provided  for 
'he  five  classes  of  expenses  hereto- 
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fore  specified,  the  county  court  may 
expend  any  balance  for  lawful  pur  - 
pose:  irovlaed.  however,  that  the 
county  court  shall  not  lnour  any  ex- 
pense under  class  six  unless  there  Is 
actually  on  hand  in  cash  funds  suf- 
ficient to  pay  all  claims  provided 
for  in  preceding  classes  together 
with  any  expense  incurred  under  class 
six:  Irovlded.  that  If  there  be  out- 
standing warrants  constituting  legal 
obligations  suoh  warrants  shpll  first 
be  paid  before  any  expenditure  is 
authorized,  under  class  6." 


In  the  case  of  ilesouri-Kansae  Chemi- 
cal Corporation  v.  New  hadrld  County  reported 
in  139  .2d  467,  being  a caee  where  the 

sheriff  bought  supplies  in  excess  of  the  budget 
alloviance,  the  court  sRid  as  follows: 

*ftew  Madrid  county  has  less  than 
50,000  Inhabitants.  It  is  admitted 
of  record  that  the  budget  of  Hew 
Madrid  county  for  1934,  1936  and 
1936  for  the  purchase  of  disinfec- 
tant, etc.  for  the  county  Jail,  with 
the  exception  of  the  7200  paid  on 
account,  had  been  exhausted  at  the 
time  the  several  respective  purchcses 
here  Involved  were  made  and  that  the 
balance  sued  for  consists  of  items 
ourohased  in  excess  of  the  budget  al- 
lowances therefor  in  the  respective 
years.  laintiff’s  representative 
testified  he  had  been  informed  the 
budget"vas  low, "and,  as  ve  read  the 
record,  some  statements  were  dated  a6 
of  the  year  following  the  actual  de- 
livery of  the  suoolies.  On  the  re- 
cord made  any  order  of  the  county 
court  seeking  to  effect  the  payment 
of  the  balance  due,  under  the  quoted 
urovislon  of  dec.  8,  supro,  would  be 
void  and  of  no  binding  force  and  ef- 
fect. How, absent  exceptional  cir- 
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cumstances,  a sheriff's  authority  to 
o ligate  his  county  Is  restricted  to 
his  budget  allowances,  The  directed 
verdlct~for  the  county  was  proper." 

In  the  case  of  Gill  v.  Buchanan  Coun- 
ty reported  In  142  S.  W.  2d  665  the  court  said 
as  follows: 

"*  * *Thls  court  hr s held  that  the 
purpose  of  the  County  Budget  Law  was 
'to  compel  * * * county  courts  to 
comnly  with  the  constitutional  provi- 
sion. eeotlon  12,  art.  10'  by  oroTld- 
ln^,  'ways  and  means  for  a county  to 
.record  the  obligations  lnourred  and 
thereby  enable  It  to  keep  the  expen- 
ditures within  the  income. ' Traub 
r.  Buchanan  County,  341  ho.  727,  109 
C.  W.  2d  340,  542. 

"To  properly* accomplish  that  our  ose, 
mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  char- 
ges should  be  first  budgeted,  and 
then  any  balence  nay  be  appropriated 
for  ot-  er  purposes  as  to  which  there 
Is  discretionary  power.*  * * *" 


CONCLUSION 


In  view  of  the  foregoing,  we  are  of 
the  opinion  that  the  county  court  would  not  be 
authorized  to  exceed  the  eeticeted  budget  In  or- 
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der  to  purchase  a record  book  for  your  office 
unless  there  Is  a surplus  In  either  class  five 
or  six. 


Respectfully  submitted. 


LA WRENCH  L.  BRADLEY 
Assistant  t tt^rney-General 


AFPROVliD: 


dCl  hcKlTj.ri.IoK 
Attorney-General 


GW:FB 


njjECT  b:  -and ’date's  recent  alor.e  is  not  svf- 

I'^c^ert  for  r>lacir"  r,a'>e  or  the  ballot. 


July  20,  1942 


Hon.  Robert  1,  Meagher 
Prosecuting  Attorney 
Madison  County 
Frederick town,  Missouri 


FILED 
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Dear  birs 


4 


We  arfe  in  receipt  of  your  request  for  an  opinion, 
under  date  of  July  17,  1942,  iwhibh  reads  as  followaj: 


\ r 


"Enclosed  please  find  letter  from  Frank 
V.ray  County  Clerk  of  mdison  County, 
Missouri,  certified  copies  of  candidate's 
declarations,  and  danole  ballots,  both 
Mr.  .Vray  and  1 are  lanxious  to  obtain  a 
ruling  from  your  department  as  to  what 
correction  if  any  may  be  necessary  to 
be  made  before  the  ballots  are  printed. 
Under  section  11558  R.  8.  of  ho.  for 
year  1939  1 note  the  corrections  must 
be  made  and  the  ballots  printed  on  or 
before  10  days  before  the  primary  elec- 
tion, therefore,  we  urge  you  to  let  us 
have  a decision  at  an  early  date. 


*"The  question  boils  down  to  this*  Is 
the  filing  of  a receipt  as  was  done 
in  the  case  of  bam  J.  loler  sufficient 
declaration  of  a candidate  and  where 
a candidate  files  a declaration  for 
Associate  Judge  of  County  Court  in 
the  becond  District  can  he  legally  be 
placed  on  the  ballot  in  the  Flfrst  Dis- 
trict, as  was  done  in  the  case  of 
Kobert  barron? 


Hon.  ..obert  I.  teacher 


July  20,  1942 


U> 


U«  understand  your  request  to  be  unuer  the  follow- 
ing facts: 


i fhat  ..ooert  arron,  aecordin,  to  tne  attached 

certified  copy  of  a recei  t signed  by  the  rreusurex*  of 
the  democratic  Committ<  e of  radison  Count y , Missouri, 
aated  June  5,  1942,  and  a cei-tii  ieo  candidate's  declara- 
tion, filed  on  June  5th,  1942,  maue  a candidate ' s declara- 
tion for  the  office  of  the  Associate  Judge  of  the  County 
Court,  Lecond  District,  when,  in  truth  and  in  iact,  and 
according  to  the  candidate's  declaration,  he  was  a resi- 
dent and  qualified  elector  of  the  first  district;  and 

^.econd:  Attached  to  your  request  is  tne  certified 

copy  of  a filing  fee  rocoipt,  allowing  fee  paid  by  Sam  J. 
Toler,  to  the  Treasurer  of  the  kadi son  County  republican 
Committee.  Y.o  see  10  candidate's  declaration  of  J. 
Xoler,  attached  to  this  receipt. 

..ecticn  24 V4  xt.  luissouri,  1939,  reads  as 

follows: 


"The  county  court  snail  bo  com- 
posed of  tiiree  members,  to  be 
styled  judges  of  the  county  court, 
of  whom  the  probate  ju^ge  may  be 
one,  and  each  county  shall  be 
districted  by  the  c nmty  court 
thereof  into  two  districts,  of 
contiguous  territory,  ec  near 
equal  In  population  as  practic- 
able, without  dividing  munici- 
pal townships.'1 


section  2475  it.  Missouri,  1939,  partially 
reads  as  Xo_lows: 
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HAt  the  general  election  in  the  year 
eighteen  hundred  and  eighty,  ancl 
every  two  years  thereafter,  the  quali- 
fied voters  of  each  of  said  aistricts 
shall  elect  a county  court  Judge,  who 
shall  hold  his  office  for  a term  of 
two  years  and  until  his  successor  is 
duly  elected  and  qualified;  * * * " 


Section  11550  R.  S.  Missouri,  1939,  reads  as  fol 

lows : 


"Ihe  name  of  no  candidate  snail  be 
printed  upon  any.  official  ballot  at 
any  primary  electioi  , 'unless  at  least 
sixty  days  prior  to  such  primary  a 
written  declaration  shall  have  been 
filed  by  the  candidate,  as  provided 
in  this  article,  stating  his  full 
name,  residence,  office  for  which  he 
proposes  as  a candidate , the  party 
upon  whose  ticket  he  is  to  be  a candi- 
date, that  if  nominated  and  elected 
to  such  office  he  will  qualify,  and 
such  declaration  shall  be  in  sub- 
stantially the  following  form: 

"1,  the  undersigned,  a resident  and 
qualified  elector  of  the  ( pre- 
cinct of  the  town  of  ) , or  (the 

precinct  of  the  ward  of 

the  city  of  ),  county  of  

and  state  of  -issouri,  do  announce 
myself  a candidate  for  the  office  of 

on  the  ticket,  to  be 

voted  for  at  the  primary  election  to 
be  held  on  the  first  'fuesday  in  Aug- 
ust,   , and  1 further  declare  that 

if  nominated  and  elected  to  such  of- 
fice I will  qualify. 

"(Signed)  ." 

(TTnle  re  coring  ours.; 


lion.  uObert  I*  heather 
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It  will  be  noticed  that  under  the  above  section, 
it  is  specifically  provided  that  "the  name  of  no  candi- 
date sbaxl  oe  printed  upon  any  official  ballot  at  any 
primary  olcctioi,  unless  at  least  sixty  nays  prior  to 
such  primary  a written  declaration  shall  have  been  filed 
by  the  candidate,  as  provided  in  this  article,  »>  " 

There  Is  no  ^ue  tion  but  that  it  is  ..ianuatory  that  a 
written  declaration  must  be  filed* 

-ince  Lection  llooO,  supx*a,  specifically  sets 
out  co  ditions  unaer  which  the  name  of  the  candidate 
shall  be  printed  on  tne  official  ballot,  ana  specifically 
states  that  no  name  shall  oc  printed  uuIces  a certain 
procedure  Is  xolloweu,  this  section  should  bo  considered 
as  mandatory.  A mandatory  statute  is  one  where  the 
omission  to  i'ollow  the  procedure  renders  the  proceeding 
to  be  Illegal  end  void.  ( tate  ex  rel  tills  v.  drown, 

33  S.  JV.  (2d)  104,  326  ho.  627) 

It  is  presumed  that  the  legislature  Intended  every 
part  and  section  of  a statute  or  law  to  have  effect  and 
to  be  operative,  ana  did  not  intend  any  part  oi  section 
of  a statute  to  be  without  meaning  or  effect.  (ci'aves 
v.  Little  Tarkio  oraina^e  district,  Number  one,  134 
d.  ...  (2d)  70,  345  ko.  557.) 

Liect Ion  115o0,  supra,  specifically  sets  out  that 
he  must  state  ixx  his  declaration:  "office  fox*  which  he 
proposes  as  a candidate." 

Under  the  facts  in  your  request  he  has  declared 
himself  to  be  a candidate  as  Associate  Jud^e  of  the 
County  Court,  In  the  second  district,  and  that  is  the 
only  >ffice  for  which  he  can  be  a candidate  under  his 
declax*ation. 

Under  section  3475,  supra.  It  Is  not  provided 
that  the  Associate  Judt;e  be  a resident  of  either 
of  the  tv.o  districts  therein  set  out,  and  it  is  our 
opinion  that  any  resident  of  the  State,  who  is  a 
qualified  voter  can  be  elected  as  the  Associate  Juu^e 
of  any  district  in  any  county  in  this  State. 
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In  g mip  r piest  you  me  itioned  II  >0  H« 

. . h.eonri,  1959,  which  refers  uo  the  correct Ion  of 
sample  ballot*  la  other  woraa,  It  aut*  -.*iao» 
the  county  clerk  on  or  before  tue  10th  uay  before  the 
holding  of  any  prhaary  elect  o i to  correct  any  errors 
or  omissions  In  the  ballots.  This  section  does  not 
apply  to  errors  made  in  a candidates  declaration. 


OOHCLi  oi.N 


In  viev:  of  the  a'oovo  authorities,  it  is  t .o 
opinion  of  this  department  that  the  name  of  ^obert 
Barron  ct-.  be  placeu  upon  the  <e»,.ooratic  ballot  for 
the  primary  election  of  *.ujust  4,  1942,  as  a candidate 
for  Associate  Juu^e  in  the  first  iotrict,  jut  must  be 
placed  upon  said  primary  ballot  as  an  Associate  Judge 
for  the  seconn  district. 

It  is  furtiicr  tue  opinion  of  this  department  that 
the  name  of  ^tex  J.  ±oler,  cannot  be  placed  upon  the 
nepubilcan  ballot  for  the  pri-.ary  elect  on  o.  August 
4,  1942,  : or  b £ has  not  compll  ' th 

the  mandator  otion,  11  . . • , • . , which 

specifically  prohibit?  the  clerk  iron  placiig*  upon  ohe 
ballot,  the  name  ci  any  oanuluate  wi«o  i*as  not  filed 
the  candidate's  declaration  set  out  in  said  section. 


respectfully  fcuhiitted 

APPHOVho: 

. J.  BUKKL 

Assictant  Attorney  General 


VAi»L  C.  JHUIlLO 

(Acting)  Attorney  General 
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CONSERVATION  COMMISSION:  Right  of  Conservation  Agents  to  inspect  persons 
FISH  AND  GAME:  and  motor  vehicles  on  the  highways. 


December  18,  1942 


Honorable  Emory  C.  Medlin 
Prosecuting  Attorney 
Barry  County 
Konett,  Missouri 


Dear  Sir: 


FILED  I 

bO 


This  will  acknowledge  receipt  of  your  request  under 
date  of  December  2,  for  the  following  opinion.  Your  letter 
reads  as  follows: 

"I  am  hawing  a great  deal  of  complaint  and 
trouble  with  the  agents  of  the  Conservation 
Commission,  who  ore  stopping  all  cars  at  the 
cross  roads,  including  ambulance  and  people 
traveling  through  the  state  peaceable. 

Ihese  agents  are  searching  the  cars  for  game. 

I would  like  to  have  your  opinion  whether  or 
not  they  have  the  right  to  search  cars  when 
they  have  no  evidence  that  the  party  has  vio- 
lated the  game  law  without  a search  warrant. 

"The  case  315  Missouri  page  1267  State  vs. 

Benton  seems  to  give  them  a good  deal  of 
authority,  but  I am  not  clear  on  this  matter 
and  would  appreciate  an  opinion." 

The  people  of  this  state  amended  the  Constitution  of 
Missouri  by  adopting  Section  16,  Article  14  of  the  Consti- 
tution. Said  amendment  in  effect  abolished  the  old  Fish 
and  Game  Commission  and  created  in  lieu  thereof  a body 
known  as  the  Conservation  Commission  of  the  State  of  Mis- 
souri and  further  granted  said  body  almost  unlimited  au- 
thority to  control,  regulate,  manage,  restore  and  conserve 
all  wildlife  in  this  state.  Said  Section  16  reads: 

"The  control,  management,  restoration,  con- 
servation and  regulation  of  the  bird,  fish, 
game,  forestry  and  all  wild  life  resources 
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of  the  tate,  Including  hatcheries,  sanc- 
tuaries, refuges,  reservations  end  all 
other  property  new  owned  cr  used  for  said 
purposes  or  her  after  acquired  for  said 
purposes  ind  the  acquisition  and  establish- 
ment of  the  same,  and  the  administration  of 
the  laws  now  or  hereafte’  pertaining  thereto, 
shall  be  vested  In  a commission  to  be  known 
as  the  Conservation  Commission,  to  consist 
of  four  members  to  be  appointed  by  he  Cov- 
erncr,  not  more  than  two  of  when  shall  be 
members  of  the  same  political  party.  The 
commissioners  shall  have  knowledge  cf  and 
Interest  In  wild  life  conservation.  Vacan- 
cies shall  be  filled  by  appointment  by  the 
Governor  for  the  unexpired  term  within  thirty 
days  from  the  date  of  such  vacancy;  on  fail- 
ure of  the  Governor  to  fill  the  vacancy  with- 
in thirty  days,  the  remaining  commissioners 
shall  fill  the  vacancy  for  the  unexpired  term. 
The  first  members  of  said  commission  shall  be 
appointed  for  terms,  as  follows;  one  for  a 
term  of  two  years,  or  until  his  cr  her  suc- 
cessor Is  appointed  and  qualified;  two  for 
terras  of  four  years,  or  until  their  respec- 
tive successors  are  ap; ointrd  and  qualified; 
one  for  a term  of  six  yet;r3,  cr  until  his  or 
her  successor  is  appointed  and  qualified. 

Upon  the  expiration  of  each  of  the  foregoing 
terms  of  said  commissioners,  a successor  shall 
be  appointed  by  the  Governor  for  a term  of  six 
years,  or  until  his  or  her  successor  is  appoint- 
ed and  qualified,  which  term  of  six  years  shall 
thereafter  be  the  length  of  term  of  each  member 
cf  said  Co. mission.  The  members  of  said  Tom- 
mission  shall  receive  no  salary  or  other  compen- 
sation for  their  services  as  such.  The  members 
of  the  Commission  shall  receive  their  necessary 
traveling  and  other  expenses  incurred  vttle 
actually  engaged  in  the  discharge  of  their  of- 
ficial duties.  i>eid  Commission  shall  have  the 
power  to  acquire  by  purchase,  gift,  eminent  do- 
main, or  otherwise,  all  property  neces  ary,  use- 
ful or  convenient  for  the  use  of  the  Comrai salon, 
cr  the  exercise  of  any  of  its  powers  hereunder, 
and  in  the  event  the  right  of  eminent  domain  is 
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exercised.  It  shall  be  exercised  in  the  same 
manner  as  now  or  hereafter  rovided  for  the 
exercise,  cf  eminent  domain  by  the  State 
way  Commission.  A Director  of  Conservation 
shall  be  appointed  by  the  Commission  and  such 
director  shall,  with  the  approval  cf  the  Com- 
mission, appoint  such  assfstrnts  an'  other 

1 ° r t!  ommlaaion  ray  deem  necessary. 

*he  Commission  shell  determine  the  qualifications 
cf  the  lirector,  all  assistants  end  employees 
and  shall  fix  ell  salaries,  except  that  no  com- 
missioner shall  be  eligible  fcr  such  appoint- 
ment or  employment.  -^he  fees,  monies,  or  funds 
arising  from  the  operation  and  transactions  cf 
3aid  Commission  and  from  the  application  and  the 
administration  cf  the  laws  and  regulations  per- 
taining t the  bird,  fish,  gone,  forestry  and 
wild  life  resources  of  the  -tote  end  from  the  sale 
of  property  used  for  said  purposes,  shall  be  ex- 
pended and  used  by  said  Commission  for  the  con- 
trol, management,  restoration,  conservation  and 
regulation  of  the  bird,  fish,  game,  forestry  and 
7/ild  life  resources  cf  'hr  state,  Including  the 
purchase  or  i thcr  acquisition  cf  ; roperty  for  said 
purposes,  and  for  the  administration  of  the  laws 
pertaining  thereto  and  for  no  Other  purpose.  -‘■he 
general  assembly  may  enact  any  lows  In  aid  of  but 
not  Inconsistent  with  the  previsions  of  this 
a^endrent  and  all  existing  laws  inconsistent  here- 
with shall  no  longer  remain  In  force  or  effect. 
This  amendment  shall  he  s^lf-enforcing  and  eo  Into 
effect  July  1,  1937." 


This  constitutional  amendment  specifically  provides  that  the 
jenoral  Assembly  may  enact  laws  In  Bid  of  but  not  Inconsistent 
with  the  Amendment  and  further  that  all  present  laws  inconsistent 
shall  no  1 nger  remain  In  force  and  effect. 

In  I arsh  vs.  Fartlett,  121  S.  . (P)  737,  1.  c.  744,  the 
court  said: 

"here  can  be  no  question  but  that  the  Amend- 
ment in  express  terms  repeeled  all  existing 
lews  Inconsistent  therewith.  e think  the 
question  here  is  whether  the  e remain  suffic- 
ient existing  lews  net  Inconsistent  therewith. 


Hon.  Crrory  C.  J edlin 


-4- 


lecember  18,  194? 


And  the  correct  answer  Is  determinative 
of  self-enforcement.  ihe  answer  is  yes, 
conditioned  upon  whether  there  still  exist 
fixed  penalties  established  by  statute  and 
and  now  applicable  to  violations  of  rules 
and  regulations  established  by  the  Conserva- 
tion Commission.  It  has  been  held  that 
such  a provision  for  such  additional  legis- 
lation os  may  ’aid’  the  operation  of  the  con- 
stitutional amendment  doa9  not  hold  it  in 
abeyance  until  "uch  legislation  Is  enacted, 
the  word  'aid'  signifying  to  support,  help 
or  assist.  £>tate  ex  rel.  Clark  v.  Harris, 

74  Cr.  573,  144  P.  109,  Ann.  Cas.  1916A, 

1156;  see  12  Cvc.  sec.  106." 

Section  8951,  K.  S.  Missouri  1939,  reads: 

"it  is  hereby  made  the  duty  of  every  person 
participating  in  the  privileges  of  taking 
or  possessing  fish,  birds,  animals,  and  game, 
as  permitted  by  this  article,  to  permit  the 
game  and  fish  commissioner  cr  his  deputies  to 
inspect,  and  count  such  fish,  birds,  animals, 
and  gene,  to  ascertain  whether  the  requirements 
of  this  article  are  being  faithfully  complied 
with.  Any  person  who  shall  refuse  to  comply 
with  a demand  to  permit  such  inspection  and 
oount  bv  any  authorized  officer  of  this  state, 
or  who  shall  Interfere  with  such  officer  or 
obstruct  such  inspect  on  or  count  s- all  be 
guilty  cf  a misdemeanor,  and  upon  conviction, 
shall  be  fined  not  less  than  twenty-five  dol- 
lars [‘•}25.00)  nor  more  than  one  hundred  and 
fifty  dollars  ( il50.00 ) . " 

The  above  statutory  provision  Is  one  provision  that  Is  not 
Inconsistent  with  the  Amendment  in  that  regulations  £31  and  ?33, 
promulgated  by  the  Conservation  Co’mnlsslon  snd  found  In  the  '.ild- 
life  and  Forestry  Code  cf  "lssouri  follow  said  prevision  and  read 

"All  permits  shall  be  signed  by  and  carried 
upon  the  person  cf  the  permittee,  or  pcste^ 
in  the  place  cf  business  of  the  folder  the  e- 
cf  when  so  required,  and  shall,  on  demand,  be 
exhibited  to  any  officer  charged  with  the  en- 
forcement of  these  regulations,  or  to  any 
transportation  company  or  postal  employee  to 
whom  Is  presented  any  wildlife  for  shipment." 
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"The  acceptance  of  any  permit  shall  be 
deemed  an  acknowledgemen t by  th»  permittee 
of  his  duty  to  comply  with  these  regula- 
tfc ns  '.nd  prevailing  arendr.cn ts  the-  e to, 

Rnd  shall  be  deemed  also  a consent  by  the 
permittee  that  the  title  to  all  wildlife 
la,  end  shall  remain,  In  the  state,  sub- 
ject to  the  control,  management,  restora- 
tion, conservation  and  regulation  by  the 
Conservation  Commission,  and  that  any  per- 
rr  t Is  revocable  by  the  Commission  for  cause." 

Furthermore,  said  -.action  69C1,  supra,  has  been  Incorporated 
in  said  Cede  and  the  Commission  has  on  pa.  e 12  of  said  ^ode  gone 
on  record  as  considering  said  statutory  provision  to  be  c nslstent 
with  toe  conservation  An  endment  ar.~  therefore  still  In  fi  ll  force 
and  eff  ct.  ly  is  this  true  but  said  statu  e is  in  the  nature 

of  a punitive  provision  and  the  Supreme  Court  has  held  that  the 
legislature  only,  shall  erect  an  such  punitive  laws.  Therefore, 
the  Conservation  Commission  is  without  authority  to  adopt  regula- 
tions pertaining  to  penalties  anc  punishment  for  violations  of  Its 
rules  and  regulations.  In  so  holding,  thn  court  said  in  l arsh  vs. 
dartlett,  121  S.  ...  (2)  737,  1.  c.  7-4-'743: 

"It  will  be  remembered  that  In  the  body  of 
the  Amendment  the  word  'laws'  occurs  twice 
and  is  therein  o ©finitely  related  to  the 
Legislature  or  to  the  legislative  power, 
while  the  word  'regulate'  and  kindred  words 
a^e  attrlbu'-d  to  the  administrative  pow^r 
and  duty.  Also,  as  pointed  out  in  nr 
citation  of  the  Orimaud  .-ese,  supra,  punl - 
tl ve  laws  or  laws  fixing  punishment  ns  for 
violations  of  ad-.inistra  t?  vo  rules  are 
solely  r“f°rable  to  the  legislative  rower 
and  function,  and,  on  the  oth~r  hand,  ad- 
ministrative rules  may  have  th  - force  of 
low  in  that  violations  thereof  B’-e  punish- 
able as  public  offenses.  Hence  It  follows 
that  unless  there  br  existing  statutes  that 
are  not  nconsis^ent  with  “he  Adr^ndment.  but 
which  d.o  in  e f ct  fix  punishment  for  9cts 
or  conduct  that  may  fRirly  come  within  the 
pvrview  of  some  rule  or  Tvulas  es'ablished  by 
the  Conservation  Commission,  it  cannot  be 
said  that  the  Amendment  is  completely  self- 
enforcing;  If  the  situation  be  the  opposite, 
our  conclusion  will  be  the  opposite." 
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Another  thing  that  we  must  not  overlook  is  t e fact  that 
title  to  wildlife  in  this  state  is  in  the  sovereignty  of  the 
State  of  Missouri.  The  cases  are  unanimous  on  this  point  of 
law.  Worington  vs.  F.ichart,  41  S.  Vi.  (2)  410,  holds  that  title 
to  continued  game  being  in  the  state  for  the  purpose  of  regu- 
lating use  thereof,  ownership  cannot  be  considered  in  replevin 
to  recover  possession  from  game  warden  . In  State  vs.  -eber, 

205  Missouri  36,  1.  c.  48,  the  court  held  the  title  to  deer 
raised  and  kept  in  captivity  is  no  better  than  the  title  to  wild 
deer  w ich  is  killed  or  ca  tured  and  reduced  to  his  possession. 
State  vs.  Heger,  194  Missouri  707,  1.  c.  711,  held  that  the  own- 
ership of  v/ild  game  is  vested  in  the  state  and  such  is  not  sub- 
ject to  private  ov/nership. 

It  is  fundamental  that  every  individual  is  Immune  from  un- 
reasonable search.  However,  it  Is  also  well  established  that 
such  Immunity  being  a purely  personal  right  that  same  may  be 
waived  at  any  tine  by  said  Individual.  Section  11,  Article  2, 
of  the  Constitution  of  l Issouri  provides  persons  shall  be  secure 
against  unreasonable  searches  and  reads: 

"That  the  people  shall  be  secure  in  their 
persons,  papers,  homes  and  effects,  from 
unreasonable  searches  and  seizures;  and 
no  warrant  to  search  any  place,  or  seize 
any  person  or  thing,  shall  Issue  without 
describing  the  place  to  be  searched,  or 
the  person  or  thing  to  be  seized,  as  near- 
ly as  may  be;  nor  without  probable  cause, 
supported  bv  oath  or  affirmation  reduced 
to  writing.” 

Section  23,  Article  2,  of  the  Constitution  of  Mssouri  reads 
in  part: 


"That  no  person  shall  be  compelled  to 
testify  against  himself  in  a criminal 
cause,*  * > * * * * * -i  ” 

In  Carrol  vs.  United  States,  267  U.  S.  132,  69  L.  Ed.  543, 
39  A.  L.  i- . 790,  1.  796,  the  court  said: 

*There  are  on  the  statute  books  of  the 
United  States  a number  of  law's  authorizing 
search  without  a search  warrant.  Under  the 
common  law,  and  agreeable  to  the  Constitution, 
search  may,  in  many  cases,  be  legally  made 
without  a warrant.  The  Constitution  does  not 
forbid  search,  as  some  parties  contend,  but 
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It  does  forbid  unreasonable  search.  T’.is 
provision  in  regard  to  search  is,  as  a 
rule,  contained  in  the  various  state  con- 
stitutions, but,  notwithstanding  that 
fact,  search  without  a warrant  is  permit- 
ted in  many  cases,  and  especially  is  that 
true  in  the  enforcement  of  liquor  legisla- 
tion.” 

In  State  vs.  Cwens,  302  Missouri  343,  1.  c.  358,  the  court 
in  holding  that  searches  may  be  made  if  not  unreasonable  searches 
said: 


"While  the  fourth  and  Fifth  Amendments  to 
the  Federal  Constitution  are  not  involved 
here.  Sections  11  and  23,  Article  II  of  the 
Constitution  of  Tissouri,  are  almost  iden- 
tical In  purport  and  In  language  with  those 
amendments,  and  the  construction  of  t'  em 
by  the  United  States  courts  is  Important 
authority  for  us  in  construing  the  like  sec- 
tions of  our  State  Constitution.  ?any  cases 
of  prosecutions  for  the  violation  of  prohibi- 
tion laws  lately  have  received  consideration 
by  courts  of  various  states  with  reference  to 
the  production  of  evidence  obtained  by  Illegal 
search  of  the  person  or  the  premises  of  the 
defendant,  and  these  will  be  noticed. 

•"Whether  a search  Is  legal  or  illegal  is  not 
always  determined  by  the  presence  or  absence 
1 of  a search  warrant.  The  Constitution  protects 
against  an  unreasonable  search.  A search  may 
be  unreasonable  when  made  by  an  officer  with 
a valid  search  warrant  in  his  hands,  or  a search 
may  be  reasonable  and  entirely  within  the  rights 
of  an  officer  when  he  has  no  se-  rch  warrant. 

Whether  or  not  a search  is  reasonable  is  a ju- 
dicial question.  It  is  not  within  the  power 
of  the  Legislature  to  enact  a statute  which  will 
permit  an  unreasonable  search.  «•  * * * * * * " 

In  State  vs.  V\oods,  292  S.  W . 1033,  the  court  held  that  con 
s ti tutlonq.1  provisions  relative  to  search  and  seizure  apply  o->ly 
to  unreasonable  search  and  seizure.  In  so  holding  the  court  said: 

"In  Its  contention  7 relator  Invokes  state 
and  federal  constitutional  provisions  against 
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unreasonable  searches  end  seizures  and 
guaranteeing  the  equal  protection  of  tho 
law  and  due  process  of  law,  and  also  In- 
vokes the  VI  souri  constitutional  provi- 
sion for  the  administration  of  right  and 
Justice  without  denial.  U.  S.  Constitu- 
tion, section  1 of  amendment  14,  and  amend- 
ment 4.  Mssouri  Constitution,  Section  11, 
art.  2,  section  30,  art.  2,  and  section  10, 
art.  2.  Only  unreasonable  searches  are  pro- 
hirited.*  * » " 

VJillis  on  Constitutional  Law,  page  635,  said: 

# *it  is  constitutional  without  a warrant 
to  ss  rch  automobiles  and  other  moving  vehicles 
and  to  seize  goods  therein  on  reasonable  sus- 
picion wTthout  any  previous  arrest,  because  in 
such  cases  it  is  not  feasible  first  to  procure 
a warrant.  Likewise,  it  is  constitutional 
without  r.  warrant  to  search  a cave  in  an  open 
field. " 

Cornelius  on  Search  & Seizure,  Section  23,  page  69,  is  as 
follows : 

"The  defendant  may  waive  his  constitutional 
rights  at  the  time  the  search  and  seizure  is 
made  or  afterwards  and  if  he  does  so,  he  can 
not  afterwards  secure  possession  of  the  prop- 
erty and  tho  same  may  be  used  in  evidence 
against  him.  Thus,  where  the  bocks  and 
papers  of  a defendant  were  seized  under  a 
search  warrant  improperly  executed,  and  the 
defendant  subsequently  knew  that  the  govern- 
ment had  the  books  and  papers  in  its  pos- 
session and  further  states  that  he  was  per- 
fectly willing  that  same  be  examined,  the 
court  held  he  had  waived  his  constitutional 
rights . " 

Cornelius  on  search  & Seizure,  Section  20,  page  67,  is  as 
follows : 


"V.hile  under  both  state  and  federal  constitu- 
tional provisions  the  people  are  entitled  to 
immunity  from  unreasonable  searches  end  seiz- 
ures, a defendant  may  nevertheless  weive  such 
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constitutional  rights,  so  in  the  sections 
following  we  shall  discuss  in  detail  the 
subject  of  such  waiver. " 

Also,  Cornelius  n Search  c Seizure,  section  25,  page  72,  reads 
as  follows: 

"The  courts  almost  universally  hold  that  the 
constitutional  right  to  be  immune  from  un- 
reasonable searches  is  personal  and  can  not 
be  waived  by  any  one  except  the  defendant 
himself.  ihus  in  illustration  of  this  prin- 
ciple it  has  been  1 eld  that  one  in  charge 
of  another's  office  can  net  waive  the  consti- 
tutional lights  of  the  owner  by  consenting 
to  a search." 

In  State  vs.  Tubman,  42  Federal  (2)  753,  1.  c.  734,  the 
court  in  holding  the  right  to  protection  against  unreasonable 
searches  and  seizures  is  a personal  one  which  may  be  waived,  said: 

* -sThe  right  to  protection  agelnst  un- 
reasonable searches  and  seizures  is  a per- 
sonal one  which  can  be  waived.  ’Then  the 
defendant  in  this  case  ascertained  that  the 
officers  knew  about  the  still,  he  voluntar- 
ily led  them  to  where  it  was,  some  half 
rd.leav.ay,  and  by  so  doing  he  waived  his 
right  tc  assert  or  claim  that  the  seerches 
and  seizures  made  were  unreasonable. » «•  » ” 

It -was  held  in  Zukowski  vs.  Sta'e  of  Vary land,  167  Maryland 
, 1.  c.  555,  that  where  it  was  a prerequisite  to  obtaining 
license  for  the  sale  of  alcoholic  beverages  that  licensee  give 
consent  to  licensor  to  search  premises  licensee  waived  any  rights 
he  E'ght  have  had  to  complain  of  search  of  premises. 

’’The  search  which  resulted  in  the  discovery 
of  the  defendant's  illegal  possession  of 
liquor  was  made  with  his  consent  voluntarily 
and  formally  given,  under  the  terms  of  the 
statute,  tc  induce  the  Issuance  of  a license 
to  him  for  the  sale  of  alcoholic  beverages. 

The  consent  w^s  none  the  less  voluntary  be- 
cause of  the  fact  that  it  r.  s a prerequisite 
to  his  obtaining  the  license.  Iri  thus  au- 
thorizing the  search  he  debarred  himself  from 
contending  successfully  that  it  was  unlawful. 

(Cases  cited.)*-  * * :*  * " 
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Also,  in  State  vs.  Davis,  108  Missouri  666,  1.  c.  666-6G7,  the 
court  held  that  under  a statute  it  w-s  t’.  a duty  of  a druggist 
to  preserve  prescriptions,  which  duty  m s imposed  upon  him  to 
prevent  abuses  of  authority  to  sell  and  a condition  upon  which 
s'  le  was  autho  rized. 

"ft  ftln  the  same  section  th  druggist 

and  pharmacist  is  required  to  preserve  all 
prescriptions  compounded  by  him;  in  other 
words,  the  druggist  and  pharmacist  is  li- 
censed or  commissioned  by  the  state,  and, 
after  being  so  licensed  or  co -missioned, 
the  same  pov?er  that  licenses  or  comissions 
him  also  r quires  din  to  preserve  all  pre- 
scriptions compounded  by  him;  that  is,  he 
must  keep  a record  of  his  official  acts,  so 
to  speck.  These  prescriptions  or  public 
records  do  not  belong  to  the  druggists; 
they  are  the  property  of  the  state,  and 
when  the  state  calls  for  these  prescriptions 
or  public  records  they  should  be  produced. 

a a ft  ft  ft  ..  ft  ft  ft  -ft  -ft  ft" 

In  Jones  vs.  State,  294  iacific  210,  1.  c.  211,  the  court 
held  that  the  defendant’s  consent  to  search  of  eutemobile  by 
officers  dispenses  with  necessity  of  a search  warrant.  In  so 
holding  the  court  said: 

"he  argues  at  length  that  the  evidence  was 
inadmissible,  fo-  the  reason 'that  the  officers 
searched  the  defendant’s  car  without  a search 
warrant.  This  argument  would  have  merit  were 
’it  net  for  the  fact  that  the  officers  and  the 
defendant  t°*tify  that  the  defendant  gave 
them  permission  to  search  hi  3 car.  It  is  net 
necessary  after  the  defendant  gave  the  officers 
permission  to  search  his  car  that  they  have 
a search  warrant.  The  defer,  snt  by  Ms  action 
waived  his  right  to  require  the  officers  to 
have  a search  warrant  before  searching  his  car.” 

In  State  vs.  >nnett,  Jib  ’.'ioscuri  1267,  1.  c.  1275,  the 
court  In  holding  Conservation  agents  ma^  Inspect  permit  “"nd 
count  of  game  cf  any  permittee  for  the  r esor.  he  consented  tc 
same  when  he  purchased  a permit,  said: 

::  n ft  and  furthermore,  that  the  defendant 
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cannot  play  f as t-and-loose;  that  by  accept- 
ing a hunter's  licenso  and  exercising  the 
privilege  under  the  restrictions  and  Uni- 
ts tions  of  the  statute,  one  of  which  was 
his  duty  to  submit  to  the  'inspection  and 
count  of  the  quail  in  his  possession  by 
the  game  warden,  he  waived  the  constitu- 
tional rights  invoked  so  far  as  applicable 
to  the  facts  in  tils  case." 

In  the  following  case  we  find  similar  facta  with  this  ex- 
ception, the  law  in  this  case  is  different  from  the  case  at  Bar 
in  that  in  this  case  the  law  required  the  Conservation  agent  to 
have  probable  cause  to  believe  the  law  had  been  violated  or  was 
about  to  bo  violated  before  such  search  could  be  made.  In 
People  vs.  Hill,  227  HY5  265,  1.  c.  267,  the  Conservation  officers 
attempted  to  stop  an  automobile  on  the  highway  to  search  same  and 
determine  if  the  Conservation  Law  had  been  violated,  or  was  about 
to  be  violated,  and  3aid  defendant  continued  to  drive  on  without 
stopping.  An  indictment  was  returned  for  violating  another  sec- 
tion, "r  slating  and  obstructing  a"  officer."  The  defendant  was 
acquitted  for  the  reason  it  did  not  indicate  that  said  officers 
had  robable  cause  to  relieve  the  law  had  been  violated,  or  was 
about  to  be  violated.  The  Conservation  Law  provided  for  such 
search  of  an  automobile  when  upon  having  reasonable  cause  to  be- 
lieve game  is  unlawfully  possessed  in  violation  thereof. 

Not  only  do  we  have  regulations  and  laws  whereby  the  licensee 
agrees  to  permit  Conservation  agents  to  inspect  and  count  wildlife 
at  any  time  end  check  hunting  and  fishing  permits  at  any  time,  but 
the  permit  on  Its  face  reads: 

"Not  valid  until  signed  In  ink  by  permittee, 
signature  constitutes  acceptance  by  permit- 
tee of  laws  and  regulations  pertaining  to 
this  permit, of  conditions  set  forth  on  re- 
verse side  hereof,  and  his  certification 
that  he  is  a bona  fide  citizen  of  the  United 
States  and  a resident  of  Missouri." 

and  on  the  reverse  side  further  reads: 

"OBLIGATIONS  CF  i H’  ITT  F: 

"1.  To  exhibit  this  permit  for  inspection 
to  any  transportation  company  or  postal  em- 
ployee to  whom  wildlife  Is  presented  for 
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transportation  and  upon  demand  to  any  agent 
or  officer  authorized  to  enforce  the  laws 
and  reflations  pertaining  to  wildlife. 

"To  ermit  a^y  such  agent  or  officer  to  in- 
spect and  count  any  wild  life  in  permittee's 
possession  and  to  ascertain  whether  require- 
ments of  said  laws  and  regulations  are  being 
complied  with. 

"3.  Acknowledges  this  permit  to  be  subject  to 
suspension  r revccat'on  by  the  Conservation 
commission,  for  cause,  as  provided  in  the  reg- 
ulations . " 

Therefore  in  view  of  thG  foregoing  authorities  holding  that 
the  title  to  all  wildlife  is  in  the  State  of  Missouri,  that  author- 
ity is  granted  to  Conservation  agents  to  inspect  permits  and  count 
game  of  all  persons  possessing  hunting  and  fishing  permits  under 
statute  and  regulations  to  determine  if  the  law  is  being  violated, 
the  written  waiver  of  persons  possessing  hunting  and  fishing  per- 
mits of  their  constitutional  right  to  immunity  from  search,  it  is 
the  opinion  of  this  Department  that  Conservation  agents  may  at 
reasonable  times  stop  motor  vehicles  on  the  highways  and  inquire 
if  the  driver  possesses  a hunting  cr  fishing  permit  and  further  if 
he  has  been  hunting  and  fishing,  if  the  answer  is  in  the  negative 
and  there  is  nothing  to  indicate  he  has  been  hunting  or  fishing 
he  should  not  be  restrained  longer.  If  his  answer  is  in  the  affirm- 
ative or  the  e is  evidence  that  he  has  been  hunting  or  flawing  then 
the  Conservation  agent  has  a legal  right  to  inspect  the  permit  and 
count  whatever  game  he  may  have  in  his  possession.  There  should  be 
no  great  delay  to  anyone  on  the  highway  and  at  any  time  such  inspect- 
ion should  be  made  and  conducted  in  a manner  so  as  to  prevent  con- 
gestion and  hazardous  conditions.  However,  in  case  any  person  driv- 
ing upon  the  highway  does  not  have  a hunting  or  fishing  permit  and 
has  not  violated  any  provision  of  the  Wildlife  Code  then  said  per- 
son has  violated  po  law  by  falling  to  stop  ror  such  inspection. 

Respectfully  submitted 


AUBREY  R.  HAIfyETT,  JH. 
Assistant  Attorney  General 

Ai  irpCVED: 


TZy  .vckittrick 

Attorney  General 
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County  judge  cannot  be  employed 
as  deputy  county  assessor. 
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Honorable  Dm ory  C.  ,>edlln 
Prosecuting  Attorney 
Harry  County 
Cassville,  i-issouri 


Dear  sir! 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  December  17,  1942,  which  reads  as 
follows : 


”1  would  appreciate  an  opinion  from 
your  office  in  regard  to  county  court 
members  working  in  the  office  of 
county  assessor.  I would  like  to  know 
if  it  is  permissable  for  the  assessor 
to  employ  county  judges  to  work  on 
his  books.” 


In  a careful  research  we  fail  to  find  any  statute 
or  any  section  under  the  Constitution  which  prohibits 
a person  from  holding  two  county  offices,  or  serving 
as  a deputy  county  officer.  The  Constitution  does 
prohibit  a state  officer  holding  an  office  under  the 
United  States  as  it  appea  s in  Section  4,  Article  XIV 
of  the  Constitution  of  i issouri.  The  Constitution 
of  Missouri  also  prohibits,  in  counties  or  cities  hav- 
ing more  than  two  hundred  thousand  (200,000)  inhabitants, 
the  holding,  by  anyone,  of  a 3tate  office  and  an  office 
in  any  county,  city  or  other  municipality . This  is  set 
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out  In  ectior.  18,  Article  IA  oi  the  constitution  of 
- issouri, 

iiir.ee  there  is  no  constitutional  prohibition  un- 
der the  Constitution  or  the  statutes  prt verting  a persor 
froi.:  holding  two  county  offices,  we  must  refer  to  the 
common  lew.  In  the  case  of  otate  ex  rel,  alker,  > tior- 
rey  (tenoral  v.  Bai,  135  Mo*  325,  which  was  passed  upon 
by  the  Supr  me  Court  of  this  state  June  30,  1896,  and 
which  nas  rot  been  overruled  in  ary  manner.  It  wa«  r.eld 
that  under  the  common  law  the  question  as  to  vLethcr 
or  not  a person  coulo  hold  two  county  offices  should 
depend  upon  whether  or  not  the  two  offices  v/ere  in- 
compatible. This  case  held  that  a den  ty  sht-rifi  of 
the  City  of  St,  ho.iis  could  also  hold  th6  noaitlor  of 
school  director  in  the  City  of  St,  Louis, 

ihe  case  of  State  ex  rtl.  slker,  ttorney  Jereral, 
v,  ; ub,  supra,  was  followed  ir.  the  case  of  i t . ex  rcl. 
Langford  v,  Kansas  ~it;\,  861  >,  , 115,  and  in  that  case 
the  court  held  that  the  office  of  a cenuty  sheriff  was 
not  inco  patitle  with  the  ffice  of  city  cle^k.  iC  para- 
graph 1 the  court  s&id: 


"The  Of  ly  point  raised  by  appel- 
lants in  this  case,  which  was  rot 
decided  adveraly  to  acpellants' 
contention  in  the  rlor  Case,  is 
the  contention  that  relator’s  ap- 
polntment  and  acceptar.ee  of  the 
office  of  deputy  sherifl  or. 

Janus. y 1,  1921,  and  his  discharge 
of  the  duties  of  that  office  up  to 
the  time  of  trial,  was  incompatible 
with  the  office  of  clerk  of  the 
board  of  public  works,  ihe  evioer ce 
showed  that  the  duties  of  relator 
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as  such  clerk  were  clerical,  and 
the  law  fixes  his  duties  as  deputy 
sheriff  as  being  to  attend  to  all 
the  cuties  of  a sheriff,  in  sup- 
port of  appellants'  contention  that 
such  positions  were  ir  co  i.patible, 
the  following  cases  are  cited:  Stete 
ex  rel.  v.  olbrldge,  153  o.  194, 

54  S.  . 447;  State  ex  rel.  v.  draper, 
45  *o.  355;  State  ex  rel.  v.  Lusk, 

48  o.  242.  And  respondents  cite  as 
holding  that  such  offices  are  not 
incompatible  with  each  other.  State 
e>  rel.  v.  Lus,  135  1 o.  325,  36  3. 

»>.  636,  33  L.  h.  a*  616  (court  er 
banc)  and  Gracey  v.  St.  Louis,  213 
. o.  395,  111  S.  * k.  1159. 


In  that  case  the  court,  at  pa ge  116,  said: 


"In  State  ex  rel.  v.  Lus,  135  . o. 

325,  36  S.  636,  33  L.  h.  A.  616, 
before  the  court,  en  banc,  the  ques- 
tion was  most  elaborately  considered. 

tci-'arlane,  J.,  rendered  toe  opinion, 
and  it  was  held  that  the  office  of 
deputy  sheriff  and  school  director 
were  neither  incompatible  at  common 
law  nor  prohibited  by  the  Constitu- 
tion, and  that  the  test  was,  not  the 
physical  inability  of  one  person  to 
discharge  the  duties  of  both  offices 
at  the  same  tine,  but  some  conflict 
in  the  duties  req  ired  of  L.  e officers, 
lhe  court  said,  at  pa  e 338  of  135  . o. 
(36  o.  ..  639)  : 


Lon.  i mory  c.  tedlin 


-4- 


Lecember  21,  194  2 


w,'i'he  remaining  inquiry  is  whether 
the  duties  of  the  office  of  deputy 
sheriff  and  those  of  school  director 
are  so  inconsistent  and  incompatible 
as  to  render  it  improper  thst  re- 
spondent should  hoid  both  at  the  same 
time.  At  common  law  the  or ly  limit 
to  the  number  of  offices  ore  person 
might  hold  was  that  they  should  be 
compatible  and  consistent.  The  in- 
compatibility does  not  consist  in  a 
physical  inability  of  one  person  to 


discharge  the 
ces,  but  there 


duties  of  the  two  offi- 
mu-st  be  some  inconsis- 
tency 1^  the  liinctioi  s of  the  two  -- 
some  conflict  h.n  the  duties  required 
of  the  officer®,  as  where  or  e has  so.>  e 
s ipervision  of1  the  otter,  is  required 
to  deal  with,  control,  or  assist  him,'' 


Also,  in  the  case  of  Ltate  ex  rel.  v.  Lusk,  48 
-‘O*  242,  the  supreme  Court  of  this  state  held  that  the 
office  of  the  clerk  of  the  circuit  court  was  not  in- 
compatible wit  that  of  the  clerk  of  the  county  court, 
'lhis  case  was  a case  originating  in  the  Circuit  Court 
of  cole  County,  Missouri, 

Lince  ti  e matter  set  out  in  your  request  muse  be 
considered  according  to  the  common  law,  .it  results 
that  the  ruling  m st  be  made  in  accordance  with  the 
facts  in  each  separate  case. 

ihe  question  involved  in  your  request  is  whether 
or  not  the  office  of  Judge  of  the  county  court,  and  a 
deputy  county  assessor  are  incompatible  and  against 
public  policy,  Under  oect.  on  19824  R.  C.  itisaouri , 
1959,  the  powers  of  the  county  oourt  are  specifically 
set  out.  Their  principal  power  is  to  audit,  adjust 
tnd  settle  all  accounts  to  which  the  county  shall  be 
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a party. 

Under  the  facts  in  * our  case  the  jud~e  of  the 
county  court  would  be  auditing  arc!  allowing  his  own  claim 
a sir  at  the  county. 

Section  13495  K.  S.  issouri,  1939,  reads  as  lollovvs 


"The  number  of  all  deputies  required 
by  any  county  office  shall  be  sub- 
mitted to*  the  county  court,  and  tie 
county  court  shall  by  order  of  record, 
permit  each  number  as  in  their  opinion 
the  necessary  duties  of  the  office  re- 
quire, and  it  shell  be  the  duty  of 
each  offlber  to  submit  the  names  of  the 
deputies  appointed  not  to  exceed  in  num- 
ber the  number  allowed  by  the  county 
court,  and  such  names  shall  be  made  a 
mattor  of  record  by  the  county  court." 


Section  13496  h.  S.  issouri,  1939,  reads  as 
follows  * 


"Wo  deputy  shall  be  employed  unless 
the  principal  In  such  office  devotes 
his  entire  time  to  the  duties  of  his 
office." 


Under  the  two  above  sections  tre  county  court 
approves  the  number  of  deputies  in  any  county  office, 
and  provides  that  no  deputy  shall  be  employed  unless 
the  principal  in  such  office  devotes  his  entire  time 
to  the  duties  of  his  office.  Therefore,  the  Jude  of 
the  county  court  is  not  eligible  as  a deputy  county 
assessor. 


iion.  i~mory  C.  tfedlin 


6- 


Deco 'ber  21,  1942 


Section  13497  R.  S.  klssouri,  1959,  sets  out 
a penalty  l‘or  the  violation  of  the  Act. 

The  judge  of  the  county  court,  in  paying  hia 
salary,  as  a deputy  county  assessor,  vroulo.  be  issuing 
a warrant  and  receipting  for  same,  which  practice,  in 
some  offices,  is  prohibited  by  statute. 

The  legislature  enacted  what  is  now  section  13799 
l'i.  o.  iblssouri,  1939,  which  provides  that  sheriffs, 
marshals,  clerks,  collectors  or  the  deputies  ol  ary 
such  office  shall  not  be  eligible  to  the  office  of 
treasurer  of  any  county,  'lhe  Supreme  Court  construed 
that  section  in  the  case  of  State  ex  inf.  Motolet. 
ex  rcl.  mcbonald  v.  >oore,  152  t>.  . (2d)  86,  347  o. 

1170,  when  it  held  that: 


"jhe  purpose  of  the  statute  pro- 
viding that  no  sheriff,  marshal, 
clerk,  or  collector,  or  the  deputy 
of  any  such  officer  stall  be  eligi- 
ble to  the  office  of  treasurer  of 
any  county  res  to  obviate  the  situa- 
tion where  one  could  be  chosen  treas- 
urer and  take  and  hold  the  office 
when,  in  all  probability,  public 
money  in  his  hands  in  his  former 
official  capacity  would  have  to  be 
redeemed  and  receipted  for  by  him- 
self in  his  new  official  capacity." 


iion  • Emory  C,  wedlin 


-7 


December  21,  1942 


/ 


COICLUSIOK 


It  is,  therefore,  the  opinion  of  ti  is  office  that 
county  court  members  cannot  be  employed  to  "ork  on  the 
books  of  the  county  assessor,  for  the  reason  that  the 
duty  of  the  county  Jud^-e,  and  the  duty  of  a deputy 
assessor  would  be  incompatible,  and  a air.st  public 
nolicy • 


Respectfully  submitted 


1.  J.  bURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  ivIeKHTRICK 

Attorney  General  of  Missouri 


'.VJBJKW 


MOTOR  VEHICLE  FUEL  TAX:  Use  tax  under  H*  B.  516,  Laws  1941, 

GA30  LI  HE  TAX:  p,  418,  applies  to  interstate  commerce. 


February  16,  1942 


Honorable  Georg©  Metzger 
State  Inspector  of  Oils 
Jefferson  City,  Missouri 


ijear  Sir: 


Tills  will  acknowledge  receipt  of  your  letter  of 
January  31,  1942,  In  which  you  request  our  opinion  on 
the  following: 

Is  the  tax  inposed  upon  motor  vehicle  fuels  in 
House  Dill  516,  Laws  of  1941,  p.  440,  collectible  when 
sold  fuel  is  usod  upon  our  highways  in  vehicles  engaged 
solely  In  interstate  commerce? 

Section  3,  Lav/s  of  1941,  p.  450,  provides: 


"There  is  hereby  levied  and  inposod 
an  excise  tax  of  two  (2c)  cents  per 
gallon  on  all  users  jf  fuel  upon  the 
use  of  such  fuel  by  any  person  within 
this  state  only  whon  such  fuels  are 
used  in  an  internal  combustion  engine 
for  the  generation  of  power  to  propel 
motor  vehicles  upon  the  public  highways 
of  this  state,  *:■  a tt." 


There  is  no  question  but  what  the  terms  of  tills 
section  are  broad  enough  to  and  do  Include  persons  engaged 
solely  in  Interstate  commerce.  The  law  applies  to  "any  per- 
son" who  uses  such  fuel  "within  this  state"  in  an  internal 
combustion  engine  "to  propel  motor  vehicles  upon  the  public 
lghways  of  this  state." 


non,  George  Metzger 


(2) 


'ebruary  16,  1042 


Section  5,  Lav/3  of  1941,  p,  450,  provides  for  the 
tax  reports  and  computation  of  the  tax,  For  the  purposes 
of  tills  opinion  It  is  sufficient  to  say  that  Section  5 only 
contemplates  accounting  for  and  payment  of  a tax  upon  the 
fuol  actually  used  in  propelling  vehicles  upon  our  highways 
Under  the  Act  no  tax  is  attempted  to  bo  imposed  upon  fuel 
wliioh  nay  be  placed  into  the  tank  of  the  vehicle  and 
carried  outside  this  state  in  said  tank  and  used  on  the 
highways  of  another  stato. 

Interstate  commerce,  under  the  Constitution  of  the 
United  States,-  has  no  exemption  as  such  from  3tate  taxation 
It  is  only  when  the  law  of  the  stato  operates  to  place  a 
burden  on  interstate  commerce  in  addition  to  that  placed 
upon  intrastate  commerce  that  the  coimerce  clause  of  the 
Federal  Constitution  is  offended.  In  other  words,  there 
must  be  discrimination  against  interstate  commerce.  In 
Gevin  et  al,  v*  henneford;  305  U,  ,,  431,  85  L.  i.d.  272, 
281,  it  is  stated; 


"A  st  to* s taxes  are  not  discrimina- 
tory if  the  state  treats  those  engaged 
in  inter3t  te  and  intra-state  business 
v/lth  equality  and  justice," 


And,  in  IlcCarroll  v,  Dixie  Greyhound  Linos,  309  L,  3. 
696,  60  Sup,  Ct,  504,  it  i3  said,  1,  c,  506: 


"The  often  announced  i*ule  is  that  while 
generally  a state  may  not  directly  bur- 
den interstate  commerce  by  taxation  she 
nay  require  all  who  use  her  roads  to  make 
reasonable  compensation  therefor," 


..here  the  tax  has  this  purpose  the  court  further  said, 
1 • c • 506 : 


Hon,  George  .-etzger 


(3) 


February  1G,  1942 


"It  must  appear  on  the  face  of  the 
statute  or  be  demonstrable  that  the 
tax  as  laid  Is  measured  by  or  has  some 
fair  relationship  to  the  use  of  the 
highways  for  which  the  charge  is  made." 


Hie  tax  imposed  by  Section  2,  supra,  applies  equally 
to  interstate  and  intrastate  business,  and  thus  they  are 
treated  with  "equality  and  Justice,"  It  Is  a charge  exacted 
by  the  use  of  the  highwys,  and  bears  a reasonable  relation- 
ship tc  use  of  the  highways  since  It  is  only  exacted  upon 
the  actual  consumption  of  fuel  "sed  to  propel  vehicles  upon 
the  highways  within  tills  state. 

The  above,  we  think,  clearly  demonstrates  that  this 
applies  to  t ose  engaged  solely  in  interstate  commence 
and  that  the  Federal  Constitution  permits  the  states  to 
exact  such  a tax  from  Interstate  commerce.  Tlius  there  re- 
mains only  the  effect  of  Section  14,  Laws  of  1941,  p,  452, 
to  be  considered.  This  section  provides: 


"ITo  provision  of  this  act  shall  apply 
or  be  construed  to  apply  to  forei^a  or 
intorst  le  com  :erce,  except  insofar  as 
the  same  nay  be  permitted  under  the  Con- 
stlt  ution  and  the  laws  of  the  United 
States." 


That  section  obviously  doe3  not  exempt  Interstate 
commerce  as  3uch,  but  only  operates  to  exempt  it  If  a tax 
thereon  is  not  permitted  by  the  Constitution  of  the  United 
States  or  some  Act  of  Congress.  Such  language  frequently 
appears  in  state  legislation,  when  dealing  with  Interstate 
corxierce  and  the  design  of  such  Is  to  permit  the  state  au- 
thorities to  keep  pace  v;Ith  the  United  Statos  Supreme  Court 
as  it  recedes  from  Its  previous  views  as  to  the  immunity 
of  interstate  commerce  from  state  taxation. 


lion*  George  iletzger 


(4) 


February  16 , 1042 


CONCLUSION. 


It  Is  therefore  our  opinion  that  the  tax  imosed  in 
House  Bill  516,  Lav/s  of  1041,  p.  448,  upon  the  use  of 
motor  fuels  to  propel  vehicles  upon  the  highways  of  the 
state,  may  be  collected  from  those  who  use  oudh  fuel  while 
engaged  solely  in  interstate  commerce. 


Respectfully  submitted. 


LA..RLNCL  L.  BRADLEY 
Assistant  Attorney-General 


APPROVAL): 


ROY  McKiTiAlCi: 
At  t ornoy-Gener al 


LLD/rv 


MOTOR  VEKICIh  FUEL:  Authority  granted  the  Oil  Inspector  to 

waive  penalties  on  the  use  tax  imposed 
GASOLINE  TAX:  on  diesel,  butane  and  propane  does  not 

authorize  him  to  waive  a penalty  on  the 
excise  tax  imposed  upon  the  sale  of 
gasoline • 


March  17,  1942 


'A 


Mr,  George  ..otz  :or 
* tate  vil  Inspector 
Jeffe.-son  City,  ..'issouri 


wear  ulr: 


This  will  acknowledge  recoipt  of  your  letter  of 
March  10,  1942,  w ich  is  as  follov;s: 


"Upon  the  asse  ament  of  penalties 
a ainsfc  distributors  who  have  been 
delinquent  in  making  payment  of  motor 
fuel  tax,  in  several  instances  wo  have 
been  referred  to  paragraph  (c)  Section 
5,  house  Dill  No*  516,  effective 
October  1C,  1941, 

"Several  persons  have  stated  that  this 
Act  amends  the  ».  otor  Fuel  Lav/  and  gives 
the  Inspector  aut  .ority  to  waive  all 
penalties. 

"he  would  appreciate  an  opinion  on  this 
matter," 


As  e underst  nd  the  foregoing  letter,  \.hen  you  rofor 
to  the  " otor  ” you  have  reference  to  House  .dll  lio, 

516,  app.arln  in  Laws  of  1941,  page  440,  and  Articlo  II, 
Chaptor  45,  R,  3,  Missouri,  lt39,  We  do  not  think  there 
are  any  grounds  for  the  contention  that  tho  provision  of 
House  Bill  No,  516,  Section  5,  subsection  c,  gives  tho  Oil 
Inspector  authority  to  waive  the  penalties  which  may  accrue 
under  the  provisions  of  Articlo  II,  Chapter  45,  R,  3,  Mis- 
souri, 1939,  Hals  becomes  apparent  when  it  is  understood 


I, Sr,  George  Metzger 


(2) 


March  17,  1S42 


what  was  to  be  accomplished  by  the  amendments  to  the  LI0tor 
Vehicle  Fuel  Law  appearing  in  Laws  of  1941,  pages  447  and 
448. 


House  Bill  Ho.  515,  Laws  of  1941,  page  447,  repealed 
and  reenacted  Section  8411,  Ii.  S.  Missouri,  1959,  and 
redefined  the  tern  "h-otor  Vehicle  Fuels,"  so  ts  to  apply 
a scientific  definition.  The  definition  there  given  excludes 
from  its  scope  certain  products  which  arc  commonly  lenown 
a3  diesel,  butane  and  propane.  The  underlying  reason  for 
this  exclusion  was  the  fact  that  only  a small  percentage 
of  these  petroleum  products  are  used  in  propelling  vehicles 
upon  tlie  highways,  yet  under  the  former  definition  of 
motor  vehicle  fuels,  these  products  were  subject  to  be  used 
in  computing  the  tax  due  from  the  licensed  distributors 
and  then  tho  state  and  taxpayer  were  burdened  with  having 
the  tax  paid  on  ninety-five  percent  or  more  of  this  fuel, 
subject  to  be  refunded  under  the  provisions  of  Lection  8425, 
R.  3*  Missouri,  1959,  because  most  of  it  is  used  for  domestic 
purposes,  such  as  heating  and  lighting,  and  the  operation 
of  stationery  engines. 

However,  due  to  the  fact  that  a small  persent  of  said 
products  were  used  to  propel  motor  vehicles  upon  the  highways 
of  this  state,  the  Legislature  enacted  House  Bill  Ho.  516, 
appearing  in  Laws  of  1941,  page  448.  In  Section  1 of  that 
Act  the  term  "fuel"  i3  defined  and  tiie  scientific  defintlon 
there  given  includes  all  products  excluded  from  the  defini- 
tion contained  in  Section  0411,  Lav/s  of  1941,  pa  c 447.  The 
tax  levied  under  House  Bill  Ho.  516,  Is  a tax  separate  and 
distinct  from  that  levied  on  gasoline  under  the  provisions 
of  Article  II,  Chapter  45,  Ii.  5.  Missouri,  1939.  The  penal- 
ties under  the  Act  last  cited  accrued  by  reason  of  the  pro- 
visions of  Section  3419  and  0420,  R.  3.  Missouri,  1939,  while 
the  penalties  on  the  tax  imposed  under  House  Bill  Ho.  516, 
accrued  by  reason  of  Section  5 of  that  Act  appearing  in  Laws 
of  1941,  page  450.  In  connection  with  the  penalties  imposed 
in  House  Bill  Ho.  515,  the  Act  provides  that  if: 


* a if  be  established  that  3uch 
delay  was  due  to  accident  or  justifiable 
oversight,  the  Inspector  is  authorized  to 
waive  the  ten  (10;S)  per  cent  penalty." 


Mr*  George  1 etsgcr 


(3) 


March  17,  1942 


It  la  at  once  apparent  that  the  authority  there 
granted  to  waive  penalties  la  confined  solely  to  tho 
penalties  which  accrue  by  reason  of  failure  to  report 
and  pay  the  tax  that  is  Liposed  'under  House  Dill  Ho* 
516*  .<e  find  no  rule  of  construction  w.JLch  supports  or 

authorises  a conclusion  that  that  authority  would  au- 
thorize the  Inspector  to  waive  penalties  which  would 
accrue  undor  the  provisions  of  Sections  8419  and  8420, 
It.  5*  Missouri,  1059* 


CONCLUSION. 


It  is,  therefore,  our  opinion  that  the  aithority 
granted  the  State  Oil  Inspector,  under  the  provisions  of 
Section  5,  subsection  c.  Laws  of  1041,  pago  450,  with 
respect  to  waiving  penalties  that  accrue  for  failure  to 
pay  the  tax  there  I:aposed,  doe3  not  authorize  said  In- 
spector to  waive  the  penalties  taut  accrue,  undor  Sec- 
tions 0415  and  3420,  R*  Missouri,  1959,  for  failure 
to  pay  tax  that  Is  imposed  under  Sections  8415  and  8414, 
K.  S*  Missouri,  1959* 


Respectfully  subnlttod. 


LAWRUKJL  L. 

Assistant  Attorncy-Genorul 


Approved: 


ftuY  he 

Attorney-General 

LLD/rv 


MOTOR  VEHICLE  FUEL: 


Persons  selling  gasoline  to  cost  plus  a 
fixed  fee  contractor  constructing  National 
GASOLINE  TAX:  defense  Projects  is  exempt  from  useing  said 

said  gasoline  to  measure  his  tax. 

Person  who  is  a cost  plus  a fixed  fee  con- 
tractor constructing  National  Defense  Pro- 
jects is  exempt  from  tax  imposed  upon  diesel, 
butane  and  propane. 


March  17,  1942 


Mr#  George  Metzger 
State  Oil  Inspector 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
February  25,  1942,  which  is  as  follows: 


"Recently  the  writer  had  a discussion 
with  a Mr.  Sidney  B#  Mcclanahon,  relative 
to  a National  Defense  project  being 
erected  at  the  i^nerson  Electric  Plant 
in  St.  Louie, County,  Missouri.  In  con- 
nection with  the  work  on  this  pj.ant, 
they  operate  a station  wagon,  which  is 
required  at  different  timos  to  travel  to 
various  ports  of  the  City  and  bounty, 
picking  up  materials  und  supplies  which 
are  noco  sary  for  the  progress  of  this 
project. 

"It  lias  been  brought  to  my  attention  also 
that  at  the  Weldon  Springs  project, 
numerous  station  v/agons  are  ut  to  use  for 
the  above  mentioned  purposes,  and  also 
to  convey  employoes  of  the  Fraser-Brace 
Construction  Company  and  the  Atlas  Powder 
Cjmpany  to  and  from  various  points,  duly. 

"I  was  given  ttt  understand  ^-lat  regardless 
of  the  fact  that  these  stution  wagons  were 
used  for  such  purposes,  the  motor  fuel  used 
in  them  was  to  be  considered  *tax  . jteupt ' , 
If  purchased  by  the  contractor. 


I .Ir,  George  i etzger 


(2) 


March  17,  1942 


"I  would,  therofore,  appreciate  re- 
ceiving your  opinion  covering  Section 
8422  of  house  £>111  ho.  515  and  Section 
11  of  House  Bill  ho.  516. n 


As  we  understand  the  facts,  the  project  under  con- 
struction is  the  erection  of  a building  and  the  Installa- 
tion of  equipment  at  the  _merson  Electric  Plant  in  St.  Louis 
County,  . issouri,  and  that  the  motor  vehicle  fuel  consumed 
is  used  in  an  automobile  In  connection  with  tills  work,  both 
in  picking  up  materials  and  supplies  and  delivering  them 
to  the  job  and  in  conveying  to  and  from  tho  job  the  workmen 
who  are  engaged  In  the  work. 

The  question  which  seems  to  be  presented  is  whether  or 
not  the  motor  vehicle  fuels  used  in  said  automobiles  are 
exempt  from  being  used  to  compute  the  state  tax. 

Section  0411,  Laws  of  1941,  page  447,  subdivision  c, 
contains  u definition  of  "motor  vehicle  fuel*'  The  defini- 
tion there  contained  includes  what  is  commonly  called 
gasoline.  The  tax  that  is  imposed  upon  the  fuel,  as  de- 
fined In  Section  0411,  is,  under  the  provisions  of  Article 
II,  Chapter  45,  H.  L.  Uisaouri,  1939,  imposed  upon  the 
person  v*ho  sells  or  receives  tho  same  in  this  state  as  a 
. license  tax  in  a sum  equal  to  two  cents  (2/)  on  each  gallon 
sold  or  received  during  a month. 

Section  0422,  Laws  of  1941,  page  448,  provides  in  part 
as  follows: 


a a lior  is  any  tax  Imposed  under  the 
provisions  of  this  act  on  any  licensed 
distributor,  dealer  or  person  who  shall 
sell  motor  vehicle  fuel  to  another  person 
for  use  In  construction  of  National  De- 
fense Projects;  provided  said  person 
purchasing  the  gasoline  shall  'nave  in 
effect  with  the  United  States  a cost- 
plus-a-fixed-fee  or  fixed  percentage  con- 
tract for  the  work  being  performed." 


I 


Mr,  George  Metzger 


(3) 


March  17,  1042 


You  have  informed  ua  tiiat  the  persons  purchasing 
thi 3 gasoliru.  3iave  in  offect  with  the  United  states  a cost- 
plus  -a-flxed-fee  or  fixed  percentage  contract  for  the  v.ork 
being  performed,  and  that  being  so,  there  is  no  question 
but  that  Section  8422  exempts  the  seller  of  this  gasoline 
froEi  having  to  use  the  some  in  measuring  his  license  tax 
owed  to  the  State, 

In  Ccction  0411,  supra,  the  Legislature,  In  defining 
motor  vehicle  fuel,  excluded  from,  the  definition  3uch  pro- 
ducts commonly  known  as  diesel  fuel  and  liquefied  gases 
commonly  known  as  butane  and  propane,  ,.t  the  sane  session 
of  the  General  Assembly  there  was  enacted  a law  appearing 
in  Law3  of  1041,  page  44C,  to  tax  thoso  products  excluded 
under  the  definition  contained  in  Section  8411,  In  Sec- 
tion 1 of  tills  Act  the  word  "fuel"  Is  defined,  and  the 
definition  there  given  includes  all  types  of  motor  vehicle 
fuel  excluded  from  the  defirflbion  contained  in  8411.  The 
tax  levied  by  the  Act  appearing  in  Laws  of  1041,  page  448, 
rospocting  die3cl,  butane  and  propono.  Is  imposed  upon  the 
person  wriio  uses  such  fuola  to  propel  motor  vehicles  upon 
the  airways  of  tills  state,  rather  than  upon  the  seller. 
Section  11  of  that  Act,  Laws  of  1941,  page  482,  is  as 
follows : 


"No  tax  is  imposed  under  the  provisions 
of  tills  act  on  any  liconscd  user  who  3hall 
use  fuel  in  construction  of  liutlonal 
Lefonso  Projects;  provided  3aiu  person 
using  the  fuel  shall  have  in  offect  with 
the  United  Statos  a cost-plus-a-fixod- 
fee  or  fixed  percentage  contract  for  the 
work  boing  performed,1' 


Under  tills  exemption  It  appears  that  any  person  using 
this  fuel,  who  has  In  effect  with  tho  United  States  a cost- 
plus-a-fixed-fee  or  fixed  percentage  contract  for  the  per- 
formance of  contructlon  work.  Is  excused  from  paying  the 
tax  there  levied. 


Mr 4 C-eorge  Metzger 


(4) 


March  17,  1942 


COECLUSIOIi 


It  is,  therefore,  our  opinion  that  a person  using 
notor  veiiicle  fuel,  such  as  diesel,  butane  and  propane. 
In  a motor  vehicle  upon  the  highways  <-f  this  state,  which 
vehiclo  is  engaged  in  picking  up  and  delivering  supplies 
and  employees  to  a construction  project  vv  *.Ich  Is  being 
constructed  by  the  person  using  said  fuel  under  a cost- 
plus-a-fixed-fee  or  fixed  percentago  contract  with  the 
United  States,  is  iu>t  subject  to  the  notor  vehicle  fuel 
tax  imposed  under  the  Act  appearing  in  Laws  of  1941, 
page  448, 

It  is  further  our  opinion  that  a person  selling 
motor  vehicle  fuel,  such  as  asoline,  to  a person  who 
Is  using  said  fuel  to  deliver  materials,  supplies  and 
employees  to  construction  projects  which  a.  e being  con- 
structed by  the  purchaser  of  said  gasoline  under  a cost- 
plus-a-fixed-fee  or  fixed  percentage  contract  with  the 
United  States,  is  excused  from  using  the  fuel  so  sold  in 
computing  the  license  tax  due  the  State  of  Missouri • 

Of  course,  in  both  of  the  above  instances,  it  is 
understood  that  the  project  under  construction  must  be 
a national  Defense  Project  before  the  exemption  applies. 


Respectfully  submitted. 


APPROVED: 


LAWRKKCL  L.  BPuiDLLY 

Assistant  Attorney-General 


ROY  Held  f TRICK 

Attorney -Gene ral 


LLB/rv 


MOTOR  VE2IICIE  FUELS: 


Payment  to  be  made  on  or  beTore  the  25th 
day  of  the  month,  mailing  payment  on  last 
GASOLINE  TAXES:  day  is  not  sufficient. 


March  24,  1042 

W 


Mr#  George  Motugcr 
State  oil  Inspector 
Jefferson  City,  Missouri 


Dear  oir? 


Tills  will  acknowledge  receipt  of  your  let  tor  of 
March  21,  ir-*2,  which,  is  as  follows: 


"The  Kotor  Fuel  Law  requires  paymont 
of  the  2 ^ road  tax  to  be  made  on  or 
before  the  25th  day  of  the  month,  and 
Section  G41S  fixes  a penalty  of  five 
per  cent  thereof  for  each  calendar  a nth 
or  fraction  ther  of  that  the  distributor 
is  delinquent  in  the  performance  of  any 
duty  Imposed  by  sections  8416,  0417,  0418 
and  8437,  said  penalties  to  bo  cumulative 
to  the  amount  of  twenty-five  per  cent  of 
such  tax. 

'’Hie  question  lias  been  raised  hs  to 
whether  a person,  distributor  or  dealer  has 
complied  with  the  law  if  he  places  ills 
report  and  r emittonco  in  the  mail  on  or 
before  the  25th  of  the  month,  regardle  s of 
the  date  on  which  the  report  and  remittance 
reach  this  department. 

"I  would  like  to  have  your  opinion  as  to 
whether  placing  the  report  and  remittance 
in  the  mail  on  or  before  the  25th  Is  suffi- 
cient to  comply  with  the  requirements  of 
the  law." 
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Under  the  provisions  of  Article  2,  Chapter  45, 

..*  S.  Missouri,  1259,  which  is  known  as  the  Motor  Vehicle 
Fuel  Tax  Law,  there  are  two  typels  of  taxpayers,  one  may 
be  classed  a3  the  person  paying  his  gasoline  tax  on  the 
"sales"  basis  and  who  under  the  provisions  of  Section  8410, 
R*  5.  Missouri,  1039,  "must  on  or  before  the  25tli  day  of 
each  month  *-  o <;  <■  pay  to  the  State  Treasurer  the  amount 
of  license  tax  shown  by  such  statement  to  be  due  for  the 
month  for  which  the  statement  is  nade," 

The  other  type  of  taxpayer  is  the  person  who  pays 
his  taxes  on  the  "receipts"  basis*  Section  8437,  R.  5* 
Missouri,  1939,  fixes  the  day  upon  which  this  person  must 
pay  his  taxes  in  the  following  language:  a & if  such 

person,  distributor  or  dealer  hall  thereafter  on  or  before 
the  25th  day  of  each  and  every  month  make  and  file  with 
said  inspector  « * * a statement  under  oath  of  the  total 
number  of  gallons  of  motor  vehicle  fuels  so  received  * # 

<■  a •&  during  the  preceding  calendar  month  accompanied  with 
a draft  payable  to  the  State  Treasurer  for  the  payment  of 
taxes  thereon,  « * -as." 

It  thus  appears  that  the  tine  for  the  payment  of  this 
tax  on  either  type  of  taxpayer  is  fixed  as  on  or  before 
the  25th  day  of  the  month.  As  to  the  taxpayer  who  pays 
his  tax  upon  the  "receipt"  basis,  it  will  be  noted  that 
the  statute  requires  him  to  "file"  a statement  accompanied 
by  a draft,  while  on  the  taxpayer  who  pays  his  taxes  on  the 
"sales"  basis,  is  only  required  to  "pay"  the  taxes  to  the 
State  Treasurer*  Vc  think  there  is  no  essential  difference 
in  either  of  these  methods,  and  that  each  requires  that  a 
draft  be  placed  in  the  hands  of  the  proper  official  on  or 
before  the  last  day,  and  that  mailing  on  the  1 st  clay  is 
not  sufficient,  uur  authority  for  this  is  found  in  Words 
and  Phrases  (perm.  ed. ) Vol.  16,  wherein  the  word  "filed" 
is  defined.  *»e  hereinafter  set  forth  some  of  those  defini- 
tions : 


"Mailing  to  Stute  Industrial  Commis- 
sion of  claim  for  compensation  under 
the  -orkmen’s  Compensation  Law,  which 
was  not  received,  wus  not  such  filing 
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as  is  required  by  section  28, 

Cheesnan  v.  Clieesman,  139  II,  B.  775, 

236  N.  Y.  47. 

"Motion  £ov  new  trial  doposited  with 
postal  authorities  for  delivery  to 
court  clerk  is  not  ’filed*  until 
delivery  to  clerk  and  any  delay  is  that 
of  movant,  12  Okl.  St,  /.nil.  Sec,  653. 

City  of  . aud  v.  Tulsa  Rig,  Heel  & Mfg, 

Co.,  25  P 2d  792,  1G5  Okl.  181. 

"Deposit  in  mail  of  claim  addressed  to 
Vetorans’  Bureau  for  benefits  under 
war  risk  policy  held  not  ’filing*  of 
claim  in  bureau  within  provision  sus- 
pending limitation  while  claim  is 
pending  in  bureau.  38  U.S.C.A.  Sec. 

445.  weaver  v*  U.  S.,  C.C.A.K.C., 

72  F.  2d  20,  21. 

"The  term  'file<y  as  used  in  subdivision 
1 of  section  4360,  requires  that  the 
paper  sought  to  bo  filed  must  be 
deposited  with  or  placed  in  the  custody 
of  the  officer  whose  duty  it  is  to  re- 
ceive it,  and  is  not  complied  with  by 
depositing  such  paper  in  the  postoffice 
addressed  to  the  officer,  ponday  v. 
Brennan,  169  P.  174,  175,  31  Idaho  54. 

"The  filing  of  a document  is  not  com- 
plete until  it  is  received  by  the  proper 
officer,  evidence  that  it  was  properly 
mailed  to  him,  not  being  evidence  that 
it  was  filed;  and  the  word  ’file’  as  used 
in  lCy.  St.  sec.  571,  requiring  corporations 
to  file  certain  statements  in  the  office 
of  the  Secretary  of  State  means  their 
actual  delivery  in  the  office  of  the  Sec- 
retary of  State  to  some  one  authorized 
to  receive  ihem.  Commonwealth  v.  O’Bryan 
Utley  ti  Co.,  155  S.  ...  1126,  1128,  153  Ky. 
406. 
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"Running  of  statute  of  limitations 
against  claim  of  veteran  under  war 
risk  policy  is  suspend  d v/hen  claim 
is  ’filed'  in  bureau  of  "sir  Risk  In- 
surance of  Veterans'  Administration 
and  not  when  it  Is  deposited  In  mails 
it  o it  it  a it  ai t it  a world  ;/ar  Veterans' 

Act  1924,  sec.  19,  as  amended,  53  U.3  . 

C.A.  see.  445.  Tyson  v.  U.5.C.C.A.K.C., 

76  F.  2d  555,  534. 

"Under  Conservancy  Act  authorizing  prop- 
erty owners  to  file  exceptions  to  an 
appraisal  within  ten  days,  receipt  of 
exceptions  by  proper  officer  within 
tine  prescribed  was  necessary  to  consti- 
tute 'filing'  in  compliance  with  statute, 
and  Conservancy  Court  properly  refused 
to  consider  exceptions  not  so  received, 
notwithstanding  that  they  were  mailed 
within  such  time  that  they  would  ordinarily 
have  been  received,  and  that  an  unprece- 
dented flood  condition  prevented  their 
delivery.  Gen.  Code,  secs.  6C2D-32. 

Muskingum  V atershed  Conservancy  hist.  v. 
oteinraetz,  15  K.  L.  2d  164,  166,  57  Ohio 
App.  502. 

"Under  Gen.  St.  1913,  oec.  339,  providing 
for  an  affidavit  Initiatory  of  a candidacy 
for  office  at  the  primary  election  and  re- 
quiring It  to  be  'filed'  at  least  40  days 
before  the  date  of  the  election,  an  affidavit 
which  was  mailed  on  the  last  day  for  fil- 
ing, but  which  did  not  reach  the  State 
Auditor's  office  until  the  next  day  was  not 
'filed'  within  the  required  40  days  and 
hence  was  ineffective.  State  v.  -pickson, 

108  II.  W.  736,  152  Minn.  349." 
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CUliCLUSIuII 


It  is,  therefore,  our  opinion  that  a person  who  is 
liable  for  the  license  taxes  iiaposed  under  the  provisions 
of  Article  2,  Chapter  45,  R.  5,  Missouri,  1939,  does  not 
discharge  his  tax  liability  within  the  tine  required  by 
lav;  by  placing  his  remittance  to  cover  said  tax  in  the 
mails  on  the  25th  day  of  the  mpnth.  In  order  for  that 
liability  to  be  discharged  within  the  time  requirod  by 
lav/,  the  remittance  must  be  in  the  hands  of  the  State 
Treasurer  of  Oil  Inspector  on  or  before  the  25th  day  of 
the  month. 


Respectfully  submitted. 


LAWRENCE  L.‘  BR  .hLLT 

Assistant  Attorney-General 


APPROVED: 


ROi  I.5cKi  A’dxOd 

Attorney-General 


LLB/rv 


MOTOR  VEHICLE  FUELS:  Money  appropriated  to  pay  refund  claim  on 

motor  vehicle  fuels  may  be  used  to  pay 
refunds  of  taxes  paid  on  diesel,  propane 
and  butane. 


March  24,  1942 


*y 


Mr#  George  l stager 
Stato  Oil  Inspector 
Jefferson  City,  Missouri 


Doar  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
February  20,  1L42,  which  is  as  follows: 


"I  would  op  predate  receiving  your 
opinion  relative  to  Section  9 of 
House  Bill  Ho#  516# 

"We  arc  particularly  interested  in 
knowing  whether  tax  which  has  been 
erroneously  paid  can  bo  refunded  oxit  of 
the  appropriation  made  for  refunds, 
covering  motor  vehicle  fuel  tax,  for 
the  present  biennial  period." 


Section  9,  Laws  of  1941,  page  451,  provides  in  part 
as  follows: 


"In  the  event  it  shall  appear  to  the 
Inspector  that  any  taxes  or  penalties 
Imposed  by  this  act  have  been  erroneously 
or  illegally  collected  from  uny  user,  a 
refund  shall  be  made  a * * for  the  tax 
thus  '•'rronooualy  or  illegally  collected. 

e « * « e -»:• 

The  Inspector  shall  cause  any  such  refund, 
thax,  ho  deems  proper  and  correct,  to  be 
paid  by  a warrant  drawn  by  said  Inspector 
upon  the  state  road  fund,  which  shall  be 
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audited  and  allowed  by  the  State 
Auditor  and  shall  be  paid  by  the  State 
Treasurer  out  of  any  funds  appropriated 
for  that  urpose." 


The  refunds  authorized  by  this  section  portain  to 
the  tax  imposed  in  Section  3,  Laws  of  1941,  page  450,  upon 
the  use  of  "fuel,"  as  defined  in  Section  1,  Laws  of  1941, 
page  449,  to  propel  motor  vehicle  upon  the  public  highways 
of  this  state* 

In  Laws  of  1941,  page  207,  there  appears  Section  56 
of  II*  B.  581,  which  is  an  appropriation  to  the  Oil  Inspection 
Department,  This  act  appropriates  ^2, 116, 000 *00  out  of  the 
Highway  Department  Fund  *to  pay  the  salaries,  wages,  and  per 
diem  of  the  officers  and  employees  for  general  expenses  of 
the  Oil  Inspection  Department  and  for  other  purposes  and 
for  the  refund  of  gasoline  taxes  for  the  years  1941-1942," 
Tills  act  then  breaks  the  sum  down  into  certain  classes 
specifying  the  amount  in  each  class  and  the  purposes  for 
wuich  it  may  be  spent.  The  last  specification  is: 


"To  pay  the  claims  for 
refunds  of  taxes  paid  on 
motor  vehicle  fuels  as 

provided  by  law  ^2,000,000,00." 


It  will  thus  be  noted  that  the  appropriation  act  first 
states  that  the  money  appropriated  is  to  be  used,  among 
other  things,  for  payment  of  refunds  of  "gasoline  taxes," 
and  then  specifies  it  is  to  be  used  for  payment  of  claims 
for  refunds  of  "taxes  on  motor  vehicle  fiuels." 

Ho  act  of  t’ois  s tate  relating  to  taxes  defines  the 
word  "gasoline"  w ich  is  used  in  this  appropriation  act, 
in  first  stating  the  purpose  to  which  this  money  is  to  be 
put.  Our  information  is  that  what  is  com  only  called 
"gasoline"  night  fall  within  the  definition  of  "fuel"  in 
Section  1,  Laws  of  1941,  page  449,  or  it  might  fall  within 
the  definition  of  "Motor  Vehicle  Fuels"  in  Section  8411  (d) 
Laws  of  1941,  page  448,  depending  on  its  grade,  quality  and 
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di3tlllatlon  range. 

As  heretofore  p lnted  out,  the  tax  Imposed  In  II.  B. 

516,  Lavvs  of  1941,  pace  44S,  is  upon  the  user  of  "Fuels" 
and  reference  to  Article  2,  Chapter  45,  R.  S.  Missouri,  1939, 
as  amended  H.  B.  515,  Laws  of  1941,  p.  440,  shows  that  the 
tax  there  inposod  is  upon  the  person  soiling  or  receiving 
"Motor  Vehicle  Fuels."  Thus  the  reference  to  "gasoline 
taxes"  as  used  in  section  56  of  H.  B.  501  (tho  appropria- 
tion act),  can  not  be  taken  as  intending  to  place  any 
limitation  upon  the  use  of  those  funds  for  the  payment  of 
refunds  of  "gasoline  t axes"  when,  as  we  have  shown,  tho  e 
is  no  act  imposing  "gasoline  taxes"  in  this  state.  Iior  do 
wo  think  it  would  make  any  difference  if  such  phrase  was 
determinative  of  the  purpose  to  w J.ch  the  money  appropriated 
could  be  applied.  Our  reason  has  heretofore  been  stated  and 
is,  that  what  is  com  only  called  "gasoline"  night,  depending 
on  its  grade,  quality  and  distillation  range,  fall  witliin 
tho  legal  definition  of  either  "Fuel"  or  "lo^or  Vehicle  Fuel." 

Article  10,  Section  19  of  the  Constit  tion  requires 
every  appropriation  act  to. 


"<*  * a distinctly  specify  the  sum  appro- 
priated, and  the  object  to  which  it  is  to 
bo  appliodj  *************  <*." 


Under  this  constitutional  provision.  Section  56  of 
H.  B.  581,  Laws  of  1941,  page  207,  if  it  had  only  contained 
that  portion  beginning  with  the  words  "Tho re  is  hereby 
appropriated"  and  ending  > with  the  words,  "for  the  years 
1941-1942,"  would  have  clearly  been  unconstitutional  because 
no  sum  is  "distinctly  specified"  to  be  applied  to  payment  of 
refunds  of  "gasoline  taxes".  This  being  so,  we  think  we  may 
disregard  the  expression  "gasoline  taxes"  and  rely  solely 
upon  the  last  specification  stating  that  said  money  nay  be 
used  to  pay  refunds  of  taxes  paid  on  "motor  vehicle  fuels." 

There  is  no  question  but  that  the  products  defined  in 
Section  1 of  II.  B.  516,  Laws  of  1941,  p.  449,  as  "Fuel"  are 
motor  vehicle  fuels  when  used  to  propel  a motor  vehicle  upon 
the  public  highway  and  thus  any  tax  paid  thereon  is  included 
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v/ithln  the  terns  of  Section  56  of  II,  B,  581,  Laws  of  1941, 
page  207, 


COUCLUSIOE, 


Thed-ofore,  It  Is  our  opinion  that  the  money  provided 
in  Section  56  of  H,  B,  581  (Laws  1941,  p,  207)  for  payment 
of  claims  for  refunds  of  taxes  paid  on  motor  vehicle  fuels 
may  be  used  to  pay  refunds  of  taxes  under  the  terns  of 
Section  9 of  H,  B.  516,  Laws  of  1941,  page  451, 


Respectfully  submitted. 


LAWREHCE  L,  BRADLEY 

Assistant  Attorney-General 


ABEROVED: 


HOI'  McKlT.klGK 
Attorney-General 


LLB/rv 


MOTOR  VEHICLES : Inspector  not  liable  on  bond  unless  loss 

results  and  is  neglect  and  proximate  cause; 
GAS0LI1JL  TAX:  Inspector's  function  of  revoking  license  is 

discretionary. 


May  1,  1042 


Mr*  George  Metzger 
State  Oil  Inspector 
Jefferson  City,  Missouri 


Dear  dir: 


In  your  letter  of  March  12,  1942,  our  attention 
is  directed  to  that  portion  of  Section  0430,  R,  S*  Missouri, 
1939,  which  pertains  to  your  authority  to  revoke  licenses. 

As  concerns  your  duties  under  the  statute,  you  ask,  (1)  us 
to  your  liability  on  your  bond  for  any  dereliction  of  duty 
on  your  part  in  connection  v/ith  the  revocation  of  a license, 
and  (2)  is  the  abatement  of  penalties  by  any  3tute  officer 
sufficient  reason  for  you  to  refuse  to  revoke  a liconse? 

We  assume  the  fact3  to  be  thut  a penalty  has  been  determined 
to  be  due  by  tlie  Oil  Inspector,  a statement  thereof  , sont 
to  the  Treasurer  as  provided  in  Section  0419,  R.  S* 

Missouri,  1939;  that  the  Treasurer  has  determined  such 
penalty  not  to  be  due  and  rofusos  to  collect  the  sane. 

Section  8438,  R.  3.  Missouri,  1939,  provides: 


”«•  « «•  Any  liconse  issued  by  said  in- 
spector, as  herein  provided,  shall  be 
revoked  by  him  whenever  such  licensee 
* a a <■  <:•  a shall  fail,  neglect 

or  refuse  to  pay  any  penalty  « * * o * 
as  provided  by  law,  and  be  and  remain 
in  default  thereof  for  a period  of 
fifteen  days  after  the  time  such  * * 

penally  * k *•  should  have  been  paid.  * 
a it-  *;:•  a <;■  *-.M 


Section  8419,  R.  S.  Missouri,  1939,  is  quite  lengthy, 
but,  in  substance,  it  provides  that,  if  any  licensed  dis- 
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trlbutor  shull  fall  to  pay,  within  the  tire  required  by 
lav;,  any  tax  the  inspector  shall  prepare  a statement 
showing  the  amount  of  tax  due,  "adding  to  the  amount  of 
*uch  licence  tax  a penalty  of  five  per  cent  (5;»)  thereof 
for  each  calendar  month  or  fraction  thereof  during  which 
such  distributor  shall  be  delinquent."  This  statement  is 
to  bo  sent  to  the  Treasurer  for  collection.  If  not  paid 
to  that  officer  within  thirty  day3  after  3uch  statement 
is  placed  in  his  hands,  he  is  to  certify  n3uch  fact  and  the 
statement  and  all  other  papers  and  information  in  his 
hands  concerning  the  matter  to  the  Attorney-General",  vr:io 
is  to  bring  s ’.it  to  collect  the  items  due. 

Taking  up  the  liability  on  the  bond  question,  we  find 
that  such  bond  was  given  under  Section  14606,  R.  S.  Missouri, 
1939,  and  is  "conditioned  for  the  faithful  performance  of 
the  duties  of  his  office."  In  San  Bruno  v.  national  surety 
Co.,  5 P.  (2d)  (Cal.)  1.  c.  953,  we  find  this  mile: 


"It  is  well  settled  that  a mere  dere- 
liction without  danngo  is  insufficient 
to  sustain  an  action  on  an  official 
bdhd,  and  that  the  liability  on  such 
bond  extends  only  to  cases  where  the 
negloct  or  misconduct  is  the  proximate 
cause  of  the  loss." 


Again,  in  Ifurfree's  Official  Bond,  Section  407,  it 
is  stated: 


"although  tho  state  may  aointain  a civil 
action  on  a n c official  bond  for  of- 
ficial delinquency  « c-  * « «,  yot  unless 
some  den  age  results  from  the  broach  of 
the  bond,  the  action  cannot  be  sustained." 


As  we  understand  this  rule,  it  means  that  before 
liability  arises  on  an  officer's  bond  it  must  be  shown 
that  some  damage  resulted  and  that  his  dereliction  wa3  the 
proximate  causo  of  tho  damage  or  loss.  Applying  tlii3  mile 
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to  the  Instant  question  it  appears  tiiat  first,  there  i3 
doubt  as  to  whether  there  Is  a loss  sustainod,  that  is, 
the  Inspector  th.nlcs  the  penalty  was  owed  and  the  Treasurer 
hold3  a contrary  view;  and,  second,  whatever  loss  or  daman©. 
If  any,  resultod,  did  not  rosult  from  a dereliction  of  the 
State  Oil  Inspector#  In  this  situation  there  can  be  no 
liability  on  the  bond  of  the  Oil  Inspector. 

Your  second  question  turns  on  the  meaning  to  bo  as- 
cribed to  the  above  quoted  portion  of  Section  0433#  The 
statute  says  that  the  license  "shall"  be  revoked#  The 
determining  factor  is,  v/e  think,  whether  the  word  "shall", 
as  there  used,  is  mandatory  or  permissive. 

In  3t  te  v.  City  of  St.  Louis,  2 S.  W.  (2d)  713  (Mo. 
Sup.)  the  statute  under  consideration  stated  that  "such  nayor 
and  common  council  3hall  direct  the  proper  officer  to 
give  noticed  The  question  was  whether  the  use  of  "shall," 
underlined  above,  made  the  statute  mandatory  or  directory, 
that  is,  permissive.  The  court  held  It  to  be  permissive, 
saying  1.  c#  727: 


"The  word  'shall*  whan  U3ed  in  a 
statute.  Is  often  construed  to  mean 
'may.*  It  is  imperative  where  the 
public  or  persons  have  rights  which 
ought  to  be  exorcised  or  enforced;  but, 
where  no  right  or  benefit  depends  upon 
its  imperative  U3o,  It  may  be  held 
directory  only." 


In  Jtuto  v.  Heath,  152  5.  W#  (2d)  1001  (Ho.  Sup#) 
the  rulo  is  thus  stated,  1.  c.  1003: 


"'If  a statute  merely  requires  cer- 
tain things  to  be  done  and  nowhere  pre- 
scribes the  result  that  shall  follow 
if  such  things  are  not  done,  then  tho 
statute  should  be  hold  to  be  directory." 
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Applying  these  rules  to  Section  0438,  it  nowhere 
appears  that  the  public  or  persons  have  any  right  or 
benefit  depending  upon  the  revocation  of  a license,  but 
rather  the*  right  or  benefit  depends  upon  the  existence 
of  the  rights  under  the  license  unrevoked, 

iixamination  of  the  whole  of  Article  IX,  Chapter  45, 

R.  S.  Missouri,  1959,  pertaining  to  "Motor  Vehicle  Fuel 
Tax",  does  not  disclose  that  the  law  prescribes  the  result 
that  is  to  follow  if  the  inspector  should  fall  to  revoke 
a license,  even  assuming  that  the  tax  or  penalty  was  due. 
In  this  situation  we  are  of  the  opinion  that  Section  0438, 
pertaining  to  the  inspector^  duties  on  license  revocations 
is  directory  and  that  in  every  instance  of  delinquency  tho 
inspector  is  not  under  the  mandatory  duty  to  proceed  to 
revoke  the  license  of  the  delinquent. 

Further,  in  the  case  of  State  v.  City  of  St,  Louis, 
supra,  at  1.  c,  727,  it  is  stated: 


"The  word  (shall)  is  held  to  be  per- 
missive and  not  mandatory  when  neces- 
sary to  sustain  or  accomplish  the  pur- 
pose of  the  legislativeaact," 


We  tiiink  the  act,  in  other  provisions,  indicates 
this  revocation  provision  v/as  not  Intended  to  be  mandatory. 
Section  8419  provides  that  the  penalties  are  to  be  cumu- 
lative to  twenty-five  per  cent  (25^),  at  tho  rate  of  five 
per  cent  (5;')  for  each  month  or  fraction  thereof.  These 
penalties,  of  course,  are  imposed  to  coerce  payment  of  the 
tax  on  tho  date  fixed,  13ut  if  the  law  contemplated  that, 
on  every  delinquency  that  the  liconse  must  lose  his  license, 
why  graduato  tho  .penalty  over  a period  of  five  (5)  months. 
This  graduation  of  penalties  indicates  that  the  licensoem  .ght 
pay  up,  say,  at  the  end  of  tho  third  month  with  the  throe 
penalties,  and  continue  on  In  business.  If  this  were  not 
the  intent  of  tho  law,  and  evory  liconsoc  must  lose  hi3 
liconse  on  being  delinquent,  then  there  can  be  no  reason- 
able purpose  attached  to  the  graduation  of  penalties  over 
five  months.  If  this  v/as  not  contemplated,  the  Legislature 
can  only  be  said  to  have  had  In  mind  the  additional  funds 
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that  the  st  .te  would  get  from  the  penalties,  ‘‘‘hat  could 
have  been  obtained  by  fixing  a flat  penalty  of- twenty 
five  per  cent  (25 fj) , with  no  need  of  extending  the  period 
of  cumulation  over  a five  month  period. 

It  is,  therefore,  our  opinion  that  that  portion  of 
Section  8458,  pertaining  to  license  revocations,  is  only 
directory  and  that  the  inspector  i3  under  no  duty  to 
revoke  a license  in  every  case  of  delinquency.  This  being 
so,  the  question  of  whether  the  Treasurer's  view,  that 
the  penalty  was  not  owed,  furnishes  reason  for  you  to 
refuse  to  revoke  a license,  needs'  to  be  restated,  in 
that,  we  think  it  affords  reason  for  you  to  determine 
to  refrain  from  revoking  the  license,  it  being  a 
discretionary  function  of  the  inspector. 


Yours  very  truly. 


LAWRENCE  L.  BRADLLY 

Assistant  Attorney-General 


APPROVED! 


ffoy  MbiCrr'Jhick 

Attorney-General 
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OIL  INSPECTION: 
DIESEL  FUEL: 


Railroads  and  municipalities  who  use  such 
must  have  same  inspected  and  pay  fees 
thereon. 


May  28,  1042 


/ 


Mr.  Georgo  Metzger 
State  oil  Inspector 
Jefferson  City,  I.'il  us  our  1 


Dear  Sir: 


Tills  will  acknowledge  receipt  of  your  letter  of 
March  31,  1942,  which  is  as  follows: 


•'In  checking  the  records  of  common 
carriers,  the  deputy  Inspectors  of  tills 
department  have  secured  Information  cover- 
ing tank  car  shipments,  also  transport 
deliveries  of  a large  volume  of  tdesel 
Fuel  to  railroad  companies  and  municipal - 
owned-and-operated  light  plants.  Tills 
fuel  Is  being  used  Iri  combustion  engines 
to  gonorate  power, 

"Some  of  the  department  deputies  have  had 
personal  interviews  with  individuals  and 
officials  connected  with  various  railroad 
companies  and  light  plants,  with  the  view 
of  having  then  file  monthly  inspection 
reports  und  pay  Inspection  fees  on  all  such 
fuel  received.  These  officials  liave  In- 
formed our  deputies  th  t their  companies 
have  never  filed  such  rei>orts  or  paid  such 
fees  xn  the  past,  and  that  they  liave  been 
of  the  opinion  that  they  were  not  required 
to  file  rchort  and  pay  ft.ee  on  the  Diesel 
Fuel  they  recoivo. 

"In  view  of  these  facts,  will  you  please 
lot  me  have  your  opinion  covering  Lection 
14GG0,  Article  2,  Chapter  109,  IT,  b.,  1939," 
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Sootlon  14G88  R.  d.  ills  sour!  , 1239,  provides  t 


"a!1  petroleum,  kero  tnc,  gasoline, 
ben..ino,  or  other  fluid  or  substance, 
by  whatever  name  kr;o\m,  which  is  a 
product  of  petroleum,  or  Into  v/iich 
petroleum  or  any  product  of  petroleum 
enters  or  is  found  as  a constituent 
oleiicut,  or  any  other  :.iotor  vehicle 
fuel,  who tiiBV  jounuf uctux*eu  in  t;iis  tate 
or  not,  shall  be  inspected  as  proviued 
in  tills  urticle  before  „eln, ; offered  for 
sale  or  a-cd  fox’  consumption  for  illuialnat- 
in  •,  heating  or  power  pui’poses  in  this 
state,  ox*  w.iich  is  of  such  a character 
that  it  may  be  used  x'ox’  cither  of  said 

purposes  • ft  ft  ft  v ft  ft  ft  i »•  ft  ft  ■•••  ft-  ft  * 

and  , ro vide d fur  thex* ■ that  hea  y oils, 
com. only  known  as  1 distillates  * , 'gas 
oil1  and  ’fuel  oil',  or  like  products 
of  whatever  name  known,  when  sold  for 
heating  or  housoiiolu  purposes,  3ixall 
not  be  subject  to  inspection,  ft  < ft  ft 

a ft-  ft  * ft  ft  « ft  « ft  ■»  ft  * ft  it  ft  ft  ft 

Crude  oil,  Insocfcicidos,  germicides, 
lubricating  oils  imc.  no dicant a shall 
not  • e subject  to  the  provisions  of 
this  article*  r : . . .** 

(Underscoring  ours) 


As  we  understand  "Diesel  Fuel"  it  i3  a product  of 
petroleum  commonly  known  as  a "distillate" , or  "fuel  oil." 
I*k»on  your  letter  It  appears  thi3  dl©3ol  fuel  is  being 
usod  for  povrer  purposes  and  Is  of  such  character  that  it  may 
be  used  as  3uch.  hen  so  U3od  It  could  not  bo  "sold  for 
heating  or  household  purposes"  30  as  to  bo  exempted  under 
that  provision.  Consequently,  it  is  cleai’  that  the  diesel 
fuel  used  by  municipalities  to  generate  electric  1 power 
and  by  railroads  in  combustion  engines  i3  comprehended 
within  the  terras  of  the  above  statute. 
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Section  14688  further  provides: 


"*  v r i « It  Is  hereby  made  the 
duty  of  every  dealer,  distributor, 
producer  or  compounder  in  ouch  oils 
or  fluids,  immediately  on  receipt  of 
a co.  .si foment  of  the  sano,  at  ills  own 
expense,  to  express  to  the  st  te  in- 
spector of  oils,  at  hi s principal 
office,  a properl;'  identified  simple 
of  not  less  than  oight  fluid  ounces  of 
such  oil  so  secured,  and  said  inspoctor 
hall  determine  whether  or  not  such 
oil  is  subject  to  inspection  and  pay- 
ment of  inspection  fees:  «-  o *v." 


Till s is  the  only  provision  in  the  act  imposing  any  duty 
upon  anyone  (cxcopt  as  he  euftcr  .oted)  to  submit  samples 

for  ectio;  • Thud  duty  i3  i posed  on  "dealer,  distributor 

producer  or  corrp /under"  in  such  oils.  ’7. h. lc  v/o  are  certain 
that  a railroad  or  ramicipality  recoivi?ic;  tunic  car  shipments 
of  diesel  fuel  for  their  own  use  ore  not  "producers  or 
compounders”  in  such  oils,  it  remains  to  be  soon  viiether 
they  fell  within  the  classifies 'ion  of  "dealer  or  dis- 
tributor” in  such  oils.  The  act  .owiioro  defines  tiioso 
terms,  therefore,  wo  must  ascertain  what  the  legislature 
intended  when  it  so  used  thorn.  In  tnis  connection  v/o  oust 
Icecp  in  mind  t’lat  "one  of  the  cardinal  rules  of  statutory 
interpretation  and  construction  is  that  words  in  common 
use  are  to  be  construed  in  their  natural,  plain  and  ordi- 
nary significance  and  accept  :.'r  ( cllorive  Inv.  Go. 

v.  Kansas  ■ lty,  o.  -up.,  lb  • (2d)  620,  6C.3) • 

In  ords  i.  Piirases  Pc  mi.  ixi.,  Vol.  11,  the  following 
appea.-s: 


"•Dealers*  uro  the  middlemen  betwoen  the 
manufacturers  or  producers  and  consumers. 
Commonwealth  v.  Vetterlin,  65  A.  192;  195, 
214  P.  21." 


Mr#  George  Metzger 


(4) 


May  28,  1242 


”A  ♦dealer*  in  the  popular  sense  of 
the  v/ord  is  one  who  buys  to  soil  again# 

* * In  re  I#  Rheinstrom  & Sons# 

Co.  207  P#  119,  136," 

” 'Dealer'  in  the  popular  and  therefore 
the  statutory  sense  of  the  word,  is  not 
one  who  buys  to  keep  or  makes  to  sell 
but  o e who  buys  to  sell  again#  «•  «■ 

* w Commonwealth  v#  Vetberlien,  supra#” 

”A  person  whose  business  is  to  buy  and 

sell  is  a ♦dealer.1  State  v.  Silverman, 
70  A.  1076,  1077,  75  K.  H.  50.” 


Webster's  Hew  International  Dictionary  2d  bd. , defines 
"dealer”  as  follows: 


"l.a  - One  who  divides,  distributes 
or  delivers#  * «■  d#  One  who  doea 

business;  a trader;  a trafficker;  a 
middleman;  esp.,  a person  who  makes  a 
business  of  buying  and  selling  goods.” 


Ihe  samo  authority  defines  "distributor”  as  follows: 


"1#  One  w o or  th  t which  distributes; 
a distributor. 

2#  An  agent  or  agency  for  marketing,  usually 
in  a particular  territory,  some  manufactured 
goods  or  other  commodities 


In  lords  & Phrases  Perm,  i-Jd#  Vol  13,  the  following 
appears : 


"The  term  'distributor*  connotes  a whole- 
saler or  jobber  of  goods,  but  It  may  in- 
clude a retailer.  Port  Chester  Wine  & 
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Liquor  Shop  v.  Miller  Bros,  Fruiter- 
ers, 1 IT.  I,  S.  (2d)  302,  805." 

"To  •distribute'  la  to  divide  among 
several  or  many.  Great  Atl.  & Lac. 

Tea  Go.  v.  Ilorrissitt,  58  Fed.  (2d) 
991,  093." 

"'Distribute*  is  defined  as  *flo  divide 
among  several  ox*  many;  to  deal  out; 
to  allot.'  State  ex  rcl.  Shaw  v. 
Thompson,  151  «•  V. . 251,  255." 


Under  these  definitions  it  can  hardly  be  asserted 
that  municipalities  and  railroads  receiving  diesel  fuel  for 
their  own  use  ore  "dealers  or  distributors"  in  such  oils. 
They  aro  not  buying  for  resale  nor  do  they  divide,  deal 
out  or  allot  any  of  such  fuel. 

Section  14691,  H.  S.  Missouri,  1959,  provides: 


"It  shall  be  unlawful  for  any  person, 
firm  or  corporation,  to  use,  soli  or 
offer  for  sale  in  this  uTHTSe  any  of 
the  oils  or  fluids  specified  in  thi3 
article  unless  the  sum*,  sh.  JLi  have 
been  inspected  and  approved  by  the 
inspector  of  oil3." 


Section  14695,  R.  5.  Missouri,  1939,  makes  it  the 
duty  of  "every  person,  firm  or  corporation  receiving" 
any  of  the  described  fuels  to  file  a report  t-xc.oor and 
pay  the  inspection  foes  thereon  as  fixed  in  Section  14695, 
R.  3.  Missouri,  1959,  at  tire  rate  of  one  and  one-half  cents 
per  fifty  gallon  barrel. 

Section  14697,  R.  5,  Missouri,  1959,  provides: 
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"Whenever  any  person,  _ artnerhsip 
or  corporation  shall  receive  from  any 
other  stGte  any  of  the  oils,  gasoline 
or  fluids  mentioned  in  this  article 
that  ha.3  not  been  inspected  under  the 
laws  of  t'nis  state,  and  inspection  fees 
thereon  paid,  it  sliall  be  Ills  or  its 
duty  to  cause  to  be  Inspected  the  said 
oils  or  gasoline,  as  providod  in  this 
article,  before  the  sane  is  offered  for 
s lcj  and  shall  pay  tuc  sumc  inspection 
fco3  as  is  provided  in  tills  article," 
(Underscoring  ours) 


From  the  foregoing,  it  seems  that  the  situation  is 
that  while  diesel  fuel  (to  be  used-not  sold)  is  within  the 
definition  of  what  fuel  is  subject  to  inspection  before  use, 
there  is  no  duty  imposed  upon  the  user  of  such  fuel  to 
submit  the  same  for  inspection,  yet,  it  is  made  unlav;ful 
for  anyone  to  use  such  fuel  unless  it  is  inspected  (a  mis- 
demeanor under  Sec*  14710)*  A duty  is  imposed  on  any 
person  receiving  such  fuel  to  report  and  pay  the  inspec- 
tion feos,  ana  a duty  is  imposed  on  the  person  receiving 
fuels  from  without  the  state  to  cause  the  same  to  bo  in- 
spected  and  tho  fees  paid  before  offering  it  for  sale* 

In  view  of  th||3  cofused  oon  ditlon  in  which  we  find 
the  law,  we  hesitate  to  attempt  to  reach  any  conclusion* 
dhat  could  the  Legislature  have  intended  by  making  certain 
oils  subject  to  inspection,  before  use,  but  imposing  on  no 
one  the  duty  to  submit  the  same  for  inspection,  yet  making 
a person  guilty  of  a crime  if  he  used  the  same  without  in- 
spection; then  imposing  the  duty  on  the  person  who  receives 
3uch  fuel  to  report  and  pay  the  fees  thereon  (with  no 
reference  to  sale  or  use';,  but  conditioning  the  duty  to  have 
inspected  and  the  fees  paid  thereon  with  reference  to  outstate 
imports  to  before  tho  fuel  is  offered  for  nalc? 

In  Viquesney  v*  Kansas  City,  266  S*  W.  700,  703,  it  is 
said  that  the  act  with  which  we  are  dealing  "is  a pure  police 
regulation,"  and  we  think  the  purpose  of  the  Legislature 
appears  in  Section  14633,  supra,  in  that  the  Legislature 
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intended  that  all  such  fuel  sold  or  used  in  t la  state 
nust  be  inspected  before  such  sale  or  use,  in  order  that 
the  public  a ght  be  protected  from  using  inferior  and 
dangerous  products.  It  is  common  knowledge  hat  some 
fuels,  vdiile  suitable  for  one  purpose,  would  not  do  for 
another*  examples  of  t.ii3  purpose  appear  all  tl  trough  the 
act.  Section  1463G  lays  down  certain  standards  for  kerosene 
or  illuminating  oils  and  provides  for  tho  rejection  of  such 
if  the  standards  are  not  met,  Section  14G90  fixes  the 
standard  for  gasoline  and  provides:  "If,  on  analysis  by 
the  department  chemist,  it  should  develop  that  such  blending 
or  addition  of  any  ingredients  to  said  gasoline  or  motor 
fuel  should,  in  any  manner,  endanger  the.  life  and  health  of 
the  users  of  the  sane"  it  is  to  be  rejected  and  its  sale 
prohibited,  Provision  is  also  made  for  properly  labeling 
those  products  too  highly  inflammable  to  be  kerosene* 

Section  14688  makes  it  unlawful  to  sell  distillates,  fuel 
oil  and  gas  oil  for  domestic  heating  purposes  if  it  ignites 
at  a lower  temperature  than  kerosene*  Section  14G92  deals 
with  marking  the  containers  in  wulch  certain  fuels  are  kept 
and  treats  them  as  oxplosives. 

Considering  all  this,  it  is  apparent  tho  legislative 
purpose  was  to  furnish  protection  to  the  publid  and  sec 
that  fuel  designed  for  one  purpose  was  not  sold  or  used 
for  ano tiier  where  it  might  be  dangerous*  With  this  in  mind, 
it  would  bo  difficult  to  understand  why  the  Legislature 
would  not  reach  all  such  fuel,  and  as  will  be  hereafter 
demonstrated,  we  think  it  did* 

By  excepting  "distillates,"  "gas  oil"  and ’fuel  oil", 
when  sold  for  heating  or  household  purposes,  the  Legislature 
recognized  tuat  these  products  were  not  inherently  dangerous 
when  so  used*  They  did,  however,  nuucc  provision  even  for  the 
Inspection  of  those  products,  even  when  so  used,  by  making 
provision  for  tills  inspection  if  the  user  auould  desire*  By 
not  excepting  such  products  when  sold  or  used  for  Illuminat- 
ing, heating  or  power  purposes,  the  Legislature,  we  think, 
recognized  that  inferior  products  might  bo  iiarmful  and  tiie 
public  should  be  afforaed,  protection*  -het  protection  is 
not  affox’ded  if,  as  heretofore  pointed  out,  only  "dealers 
and  distributors",  as  heretofore  defined,  are  under  a duty 
to  submit  samples  for  inspection* 
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It  has  been  said  that  where  necessary  to  co:iform  to  the 
legislative  intent,  words  will  be  given  a different  meaning 
than  the  dictionary  definition,  St  te  ex  rei,  Bess  v, 
clinlt,  143  W,  (2d)  48d,  409;  btute  ox  rel,  Todlock  v, 

Monoyhaa,  2X  S,  W,  1098,  1100;  State  ex  rel.  Consolidated 
. chool  Dist,  v,  Ilockjitui,  2i>Q  S.  W,  1011,  It  is  also  well 
established  that  the  context  and  sotting  in  wliich  words  are 
found  are  determinative  of  what  they  were  intended  to  mean. 

The  setting  in  wliich  we  find  tho  v/ords  "dealer  or 
distributor"  here  is  that  tliey  immediately  follow  tlxe 
sentence  In  Joction  14600  that  describes  the  fuel  which 
must  be  inspected  before  being  used  or  sold.  That  being  true, 
when  couplod  with  the  purposes  of  tho  act,  leads  us  to 
believe  said  terror  as  here  used,  include  the  person  who 
buys  such  fuel3  for  use  as  well  as  the  person  who  buys 
the  sane  for  sale, 

• 

IT 

Tills  view  settles  tho  education  a s to  tho  liability  of 
ruilroad  companies  to  cause  to  be  inspected  the  diesel 
fuol  they  use,  but  ono  other  ooint  remains  as  to  tho 
municipalities,  3iat  is:  Are  they  exempt  because  tliey 
are  political  subdivision  of  the  state?  There  is  a rule 
that  the  state  is  not  subject  to  gener»JL  law  unless  expressly  named, 
but  that  rule  seems  to  apply  to  the  state,  not  its  political 
subdivisions. 

That  distinction  between  tho  Stane  and  a political 
subdivision  of  the  state  Is  maintained  in  mery  v.  Holt 
County,  132  S,  . (2d)  970,  whore  It  was  held  that  the 
statute  of  limitations  ran  aga  nst  -a  county,  'Hie  court 
said,  1,  c,  971: 


"l>ofendunts  cite  State  v,  Fleming,  19 
!to.  607,  Ahat  was  an  action  by  the  state 
to  rocover  school  lands.  e ruled  that  the 
mo-vim  • nullun  tompus  occurrit  rogis'  ap- 
plied and  that  the  statute  of  limitations 
did  not  apply  to  the  state,  l/e  did  not 
rule  that  the  maxim  applied  to  political 
subdivisions  of  the  state," 
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In  County  of  St#  Charles  v#  ?o. ell,  22  Lo#  525,  this 
distinction  is  given  express  recognition  In  connection  with 
the  question  of  llnitati. ns#  It  is  said,  1#  c#  525: 


"In  6 Bacon’s  Abr.  Tit.  ’Prerogative* 

E,  3#,  it  was  said  that  where  a statute 
I-  general,  and  thereby  any  perogative, 
right,  titlo,  or  interest  is  divested  or 
token  fron  the  king.  In  such  case  the  king 
should  hot  be  bound,  unless  the  statute  is 
made  by  express  word;  to  extend  to  him#” 


The  3ti>te,  under  uur  Torn  of  government,  stands  in 
the  stead  of  the  sovereign  and  the  court  further  said, 
1#  c#  528: 


* "The  liaiunity,  hov/over,  it  aoems,  was, 
even  at  common  law,  an  attribute  of 
sovereignty  onl. , and  did  not  belong 
to  the  municipal  corporations  or  other 
local  autiiorities  established  to  manage 
the  affairs  of  the  political  subdivisions 
of  the  state#" 


This  would  seen  to  put  at  rest  the  question  of  the 
application  of  the  statute  to  a municipality# 


COMCLUCXOH 


It  is,  tlxerefore,  our  opinion  that  railroad  and 
nunicipalitic s who  ure  diesel  fuel  for  power  purposes  are 
roquired  to  submit  sample  of  tho  same  for  inspection,  before 
such  use,  and  ore  subject  to  pay  the  inspection  fee  due 
thereon. 


APPROVED: 


Respectfully  submitted. 


UwV  KciJTTAIUK 

( Attorney-General ) 


LA..RKKOE  L.  BibiOLEY 

Assistant  Attorney-General 


KOTOR  VEHICLE 
FUEL  TAX; 


Three  questions  relative  to  time  within  which 
payment  of  tax  can  be  made;  whether  delivery 
to  r.Q.  box  is  sufficient. 


December  29,  1942 

O7 


Honorable  George  uetzger 
State  Inspector  of  Oils 
Jefferson  City,  Missouri 

Dear  Sir: 


Tnls  will  a cknowledge  receipt  of  your  letter  of 
November  2,  1942,  which  is  as  follows: 

"On  March  24,  1942,  you  wrote  on  opinion,  ap- 
proved by  the  Attorney  General,  the  concluding 
paragraph  of  which  read  as  follows: 

'It  is,  therexore,  our  opinion  that  a 
person  who  is  liable  for  the  license 
taxes  imposed  under  the  provisions  of 
Article  2,  Chapter  45,  &.L.  Missouri, 

1939,  does  not  discharge  his  tax  lia- 
bility within  the  time  required  by  law 
by  placing  nis  remittance  to. cover  said 
tax  in  the  mails  on  the  25th  day  of  the 
month.  In  order  f or  t hat  liability  to  be 
discharged  within  the  time  required  by 
law,  the  remittance  must  be  in  the  hands 
of  the  State  Treasurer  or  Oil  Inspector 
on  or  before  the  25th  day  of  the  month. ' 

"I  would  appreciate  receiving  an  opinion  from  you, 
covering  the  following  questions  with  regard  to 
the  saiu  paragraph: 

,l(l)  What  is  your  interpretation  of:  'The  re- 
mittance must  be  in  the  hands  of  the  Ltate  Treas- 
urer or  Oil  Inspector  on  or  oefore  the  25th  aey 
of  the  month.'  Ghould  this  be  construed  to  mean 
that  the  remittance  must  be  received  during  the 
regular  business  hours  of  tl*e  day?  If  so,  has 
there  been  an  opinion  rendered,  or  is  there  s ome 
provision  in  the  state  laws  defining  what  consti- 
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tutes  the  regular  business  hours  of  a day? 

"(2)  Y.ould  you  consider  as  having  been 
received  on  time  any  mall  placed  in  the  Post 
Office  box  of  this  d epartment  after  the  regular 
business  hours  and  before  12  o'clock  midnight 
of  the  25th  day.  If  in  your  opinion  the  re- 
mittance should  be  in  the  hands  of  the  State 
Inspector  of  Oils  before  the  close  of  business 
on  the  25th  d ay  of  the  month,  v.ould  it  be 
proper  to  assess  a penalty  on  a remittance  placed 
in  this  department's  Post  Office  box  during 
the  period  between  the  close  of  business  and 
12  o'clock  midnight  of  said  25th  day  of  the 
month? 


" (3)  Upon  opening  the  office  of  this  de- 
partment at  8o' clock  on  the  morning  of  the 
26th  day,  we  invariably  find  that  several  notices 
have  been  shoved  underneath  the  door,  informing 
us  that  the  Post  Office  is  holding  one  or  more 
pieces  of  registered  or  special  a elivery  mall. 

There  is  no  way  of  aetemining  whether  these 
notices  were  placed  there  before  or  after  12 
o'clock  midnight  of t he  25th  day.  On  the  morn- 
ing of  t he  26th,  we  receive  these  articles  at  the 
register-and  special-delivery  window,  for  r/hich 
we  sign  a recipt.  V.ould  it  be  proper  to  assess 
a penalty  against  these  remittances,  as  being 
delinquent? 

"All  mail  addressed  to  this  department  ordinarily 
is  deposited  in  box  rented  for  this  purpose  at 
the  Post  Office  in  Jefferson  City. 

"Business  hours  of  this  office  are  from  8 A.M.  to 
5 P.M. , daily,  except  Saturuay,  on  which  day  tine 
hours  are  from  8 A.L.  to  12  o'clock  noon." 

Directing  our  attention  to  your  first  question,  it  appears 
that  Lection  3413  R.  5.  Mo.  1939  dealing  with  distributors  re- 
porting on  the  sales  basis,  and  Section  8437  u,  S.  Mo.  1939  deal- 
ing with  distributors  reporting  on  the  receipts  basis,  each 
requires  that  the  t ox  payments  be  made  "on  or  before  the  25th 
day"  of  the  month.  In  62  C.  J.  Lection  27  page  978,  it  is  said: 
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"As  a general  rule,  in  the  computation 
of  time,  a day  is  to  be  considered 
as  an  indivisible  unit,  or  period  of 
time,  which  has  its  beginning  coin- 
cident with  the  first  moment  of  the  day, 
and  the  law  will  not,  unless  there  is 
a sufficient  reason  therefor,  recognize 
or  take  cognizance  of  fractions  of  a 
day,  * ******  * * *" 

And  at  page  979  it  is  further  stated: 

"Under  thi3  rule,  a person  who  is  re- 
quired to  perform  an  act  on  or  by  a par- 
ticular day  is  entitled  to  the  whole  of 
that  day  in  which  to  act,  * * 


The  above  rule  has  been  applied  in  Missouri.  In  Yiilliams 
v.  Y.illiams  30  S.  h.  (2d)  69  (ho.  oup.)  at  1.  c.  71,  it  is  stated 

"The  natural  or  s olar  day  consists  of  twenty- 
four  hours,  the  space  of  time  which  elapses 
while  the  earth  makes  a complete  revolution 
on  its  axis;  as  ordinarily  considered,  it 
is  the  space  of  time  which  elapses  between 
two  successive  midnights.  * ..  * 

"But  ordinarily  the  law  does  not  consider 
fractions  of  a day.  A day  is  an  indi- 
visible point  of  time;  it  has  neither  length 
nor  breadth,  but  simply  position,  without 
magnitude.  * * * * * * * !.  * * " 


The  rule  that  the  law  knows  no  f ractions  £ a day  has  been  ap- 
plied to  the  time  within  which  e debt  may  be  paid.  (Anglo- 
American  Provision  Co.  v.  Prentis,  111.,  42  N.M.  157,  161; 
National  Jark  Bank  v.  Concordia  Land  and  Timber  Co.  La.,  105 
So.  234,  242) • Also  said  rule  has  been  applied  to  the  payment 
of  taxes.  (Penlason  v.  Shedd,  Me.,  84  Atl.  409).  Our  examin- 
ation of  the  statutes  applicable  to  Motor  Vehicle  .*uel  Taxes 
does  not  disclose  any  provision  attempting  to  break  down  into 
divisible  parts  the  last  day  on  which  tax  payments  may  be  made. 
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Therefore,  in  ansv/er  to  your  first  question,  w e 
are  of  the  opinion  that  the  t axpayer  has  until  midnight  of 
the  last  day  within  which  to  pay  his  taxes. 


In  answer  to  your  second  question,  v/e  find  that  in 
Hartford  Accident  & Indemnity  Co.  v,  Middletown  National  Dank 
10  Atl.  (2a)  604  (Conn.)  a similar  situation  was  considered. 
There,  a check  was  mailed  to  one  moreen,  P.0.  Sox  315,  Chester, 
Connecticut.  The  box  designated,  belonged  to  Callander  but 
Doreen  had  given  that  box  as  her  address.  Doreen  was  a fic- 
titious person,  while  one  pulver  was  a person  who  had  been 
introduced  to  the  bank  as  Doreen,  by  Callander.  All  this 
was  part  of  a scheme  to  -defraud  the  State  of  Connecticut  on 
false  bills  for  goods  not  delivered.  The  check  was  delivered 
to  the  Tost  Office  box,  received  by  Callander  and  handed  over 
to  Pulver,  who  endorsed  it  as  Doreen  and  cashed  the  same. 

In  the  suit  to  recover,  it  was  contended  that  there  was  no 
delivery  to  Doreen  (Pulver).  The  court  stated,  1.  c.  606: 

"it  -if  it  There  is  no  good  ground  for  the 
plaintiff’s  contention  that  delivery  of 
the  checks  was  not  made  to  Pulver,  as  the 
court  concluded,  but  to  Callander  because 
they  were  mailed,  as  directed  by  her, 
to  a post  office  box  which  proved  to  have 

been  rented  by  Callander,  * * it  a a 

' 

As  we  understand  this,  the  court  ruled  that  delivery  I of  a check 
by  mail  to  a Post  Office  box  designated  by  a person  is  a place 
to  send  his  mail,  was  delivery  of  the  same  to  such  person. 

Therefore,  in  answer  to  your  second  question,  we 
are  of  the  opinion  that  a remittance  placed  In  your  Post  office 
box  before  midnight  of  the  last  day  on  which  the  tax  can  be 
paid,  is  delivered  to  you  in  so  far  that  it  would  bar  the 
assessment  of  any  penalty  for  delinquency* 


Your  third  question  presents  more  of  a factual  question 
than  a legal  one.  .e  have  consulted  with  the  Assistant  Post- 
master of  the  Jefferson  City  Post  Office  and  are  advised  that 


H on.  George  Metzger 


5 


December  29,  1942 


where  a party  holds  a box,  no  notice  slip,  on  registered 
mail,  would  be  sent  out  to  the  office  address  of  such 
person;  that  in  those  circumstances  the  notice  slip  is  in- 
variably placed  in  the  Post  Office  box.  However,  we  are 
also  advised  that  if  attempted  delivery  was  made  of  such 
notice  slip  and  the  addressee  is  not  present  to  receive  the 
same,  that  the  date  and  approximate  hour  of  such  attempted 
delivery  is  noted  upon  the  notice  slip  that  is  left.  V.e  should 
think  that  preservation  of  these  notice  slips  until  the  parcel 
is  actually  received,  should  be  sufficient  proof  upon  which 
you  can  determine  whether  there  was  constructive  delivery  to 
you  before  midnight  of  the  last  day  on  which  the  taxes  can  be  timely 
paid.  If  the  notice  slip  shows  constructive  delivery  before 
that  time,  we  are  of  the  opinion  that  the  taxpayer  is  not 
subject  to  penalties. 


Respectfully  Submitted 


LAWRENCE  L.  3RADLL Y 

Assistant  Attorney-General 


AP. ROVED: 


HOY  McKITTKICK 

Attorney-General 
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TAXATION:  Section  11329,  R.  S.  Mo.  1939,  applies  only 
to  merchants  commencing  business  after  the 
first  Monday  in  June  and  not  to  a person  who 
is  in  business  between  the  first  Monday  in 
March  and  the  first  Monday  in  June  next  pre- 
ceding. - 


January  10, 


Honorable  Edwin  W.  Mills 
Prosecuting  Attorney 
St.  Clair  County 
Osceola,  'Missouri 


1942 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
from  this  department  tinder  date  of  January  5,  1942,  ifc  ich 
is  as  follows: 

"A  former  merchant  of  Appleton  City, 
who  had  been  in  business  38  years, 
sold  out  and  quit  business  August  22, 

1941.  The  dry  goods  stock  had  been 
assessed  for  the  1941  ad  valorem  tax 
at  v4000  and  was  advertised  later  as 
a £7500  stock  of  goods. 

"Since  the  sale  the  merchant,  tlirough 
an  attorney,  has  requested  the  local 
Collector  of  Revenue  to  reduce  the 
tax  stating  that  ’under  Sec.  11329 
R.  S.  Mo.  1939,*  only  the  portion  of 
the  tax  from  June  1,  1941,  to  August 
22,  1941,  should  be  due. 

"The  Collector  referred  the  matter  to 
me  and  I wrote  the  attorney  that  in 
my  opinion  the  section  cited  by  him 
applied  only  to  new  businesses  which 
commenced  after  June  1st,  in  any  speci- 
fied year. 

"However,  he  thinks  my  construction 
of  the  law  too  harsh,  so  I am  writing 
for  the  views  of  your  office  in  the 
matter. " 

Section  11309,  R.  S.  Missouri  1939,  partially 
provides  as  follov/s: 
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"On  the  first  Monday  in  June  in  each 
year  it  shall  be  the  duty  of  each  per- 
son, corporation  or  copartnership  or 
persons,  as  provided  by  this  art'cle, 
to  furnish  to  the  assessor  of  the 
county  in  which  such  license  may  have 
been  granted,  a strtei ent  of  the  great- 
est amount  of  goods,  wares  and  merchan- 
dise, which  he  or  they  may  have  had  on 
hand  at  any  one  time  between  the  first 
Monday  in  March  and  the  first  Monday 
in  June  next  preceding;  *******  " 

Under  the  above  section  it  is  mandatory  to  furnish  the  as- 
sessor a statement  of  the  greatest  amount  of  goods,  wares 
and  merchandise  which  he  has  on  hand  between  the  first 
Monday  in  March  and  the  first  Monday  in  June  next  preceding 
before  he  can  obtain  a merchants  license. 

Section  11329,  R.  S.  Missouri  1939,  provides  as 

follows: 


"When  any  person  or  corporation  shall 
commence  the  business  of  merchandising 
in  any  county  in  this  state  after  the 
first  Monday  in  June,  in  any  year,  he 
shall  execute  a bond  as  provided  for 
in  section  11306,  conditioned  that  he 
will,  on  tho  first  day  of  January  next 
succeeding,  furnish  to  the  collector 
of  his  county  a statement,  verified  as 
herein  required,  of  the  largest  amount 
of  goods,  wares  or  merchandise  which 
he  had  on  hand  or  subject  to  hi 3 con- 
trol, whether  owned  by  himself  or  con- 
signed to  him  for  sale,  on  the  first 
day  of  any  month  between  the  time  when 
he  commenced  business  as  a merchant, 
and  tho  said  first  day  in  January  next 
succeeding;  upon  which  statement  he 
shall  pay  the  same  rate  of  tax  as  other 
merchants,  to  be  estimated  as  the  time 
from  the  day  on  which  he  commenced 
business  to  the  first  Monday  in  June 
next  succeeding  shall  be  to  one  year." 
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This  section  is  only  applicable  where  the  merchant 
has  commenced  business  after  the  first  Monday  in  June  far 
the  reason  that  the  merchant  could  not  comply  with  that 
part  of  Section  11309,  supra,  for  the  reason  that  he  was 
not  in  business  between  the  first  Monday  in  March  and  the 
first  Monday  in  June  next  preceding. 

That  this  section  is  not  applicable  to  merchants 
who  are  already  in  business  was  inferred  in  the  case  of 
State  ex  rel.  v.  Rodecker,  145  Mo.  450,  1.  c.  460,  whore 
the  court  said: 

"It  may  be  true  as  alleged  that  they 
had  ceased  to  do  business  as  merchants 
in  said  county  before  the  first  day  of 
June,  1894,  and  yet  not  have  discon- 
tinued business  more  than  one  day 
before  that  time.  That  part  of  the 
answer  is  not  inconsistent  with  this 
view,  and  if  at  any  time  between  the 
first  Monday  in  March  and  the  first 
Monday  in  June  of  that  year,  Rodecker 
and  Cohen  were  engaged  in  selling 
goods,  wares,  and  merchandise  at, Bates 
county  it  was  their  duty  on  the  first 
Monday  in  June  in  that  year  to  file 
in  the  office  of  the  clerk  of  the 
county  court  of  that  county  a state- 
ment of  the  greatest  amount  of  goods, 
wares,  and  merchandise  ¥hich  they 
may  have  had  on  hand  at  any  time 
between  those  dates,  whether  they 
were  in  fact  engaged  in  the  mercantile 
business  on  the  first  Monday  of  June, 

1094,  or  not." 


CONC!  US  I ON 


In  view  of  the  above  authorities  it  is  the  opinion 
of  this  department  that  under  Section  11329,  R.  S.  Missouri 
1939,  merchants  who  were  in  business  between  the  first  Mon- 
day in  March  and  the  first  Monday  in  June  of  the  year  next 
preceding  must  pay  the  full  amount  of  the  tax  even  if  not 
in  business  or  cease  to  operate  after  the  first  day  of  June. 
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It  is  further  the  opinion  of  this  department  that 
Section  11329,  R.  S.  Missouri  1939,  is  only  applicable  to 
a merchant  when  he  commences  business  after  the  first  Mon- 
day in  June  and  not  to  a merchant  who  has  commenced  business 
between  the  first  Monday  in  March  and  the  first  Monday  in 
June. 

Respectfully  submitted 


W.  J.  BURKT 

Assistant  Attorney  General 


APPROV'D: 


vaM-  c."  thi/MTo 

(Acting)  Attorney  General 
V.’JBsDA 


BURIAL  AS3I  CIATIGI : Former  officers  of  defunct  burial  associa- 
tion. cannot  exceed  the  powers  conferred 
by  judgment  of  ouster. 


February  7 , 1942 


Hon.  Willie  II.  Mitchell 
Prosecuting  Attorney 
Douglas  County 
Ava,  Missouri 


Dear  Mr.  Mitchells 


This  will  acknowledge  receipt  of  your  letter  of  February 
4th,  1942,  requesting  an  opinion  as  follows: 


"We  would  like  to  iiave  some  legal 
information  relative  to  funeral  Ins. 
etc. 

For  Instance,  take  the  harry  Co. 

Ass’n.  they  have  chartered  In  Ark. 
as  an  Inc. 

Is  there  any  way  at  all  they  can 
receipt  the  old  members  they  were 
carrying  here  before  they  were  put 
out  of  business. 

Or  will  these  old  people  have  to 
lose  what  they  have  paid  in  all  these 
years,  if  they  do  not  take  out  the 
burial  Ins. 

As  I understand  the  Larry  Co.  was  not 
a real  Ins.  organisation  but  supplement 
goods  and  service  in  place  of  paying 
the  money  as  an  Ins.  Co.-  would. 

The  Barry  Co.  was  not  an  Ins.  but  they 
have  chartered  in  Ark.  now,  what  we 
want  to  know  is,  can  these  old  people 
still  pay  in  their  money  to  the  burial 
Ass'n?  and  bo  protected." 


Your  first  question,  "Is  there  any  way  at  all  they  can 
receipt  the  old  members  they  we re  carrying  here  before  they 
were  put  out  of  business"  Is  beat  answered  by  the  Judgment 
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rendered  quite  recently  In  the  caso  of  State  of  Missouri,  ex 
Inf.  Roy  McLittrlck,  Attorney-General  vs.  :h*s.  ’.V.  D,  boon,  et 
al.,  decided  by  the  Supreme  Court,  which,  is  &3  follows: 


"The  Court,  having  made  the  Findings 
of  Fact  as  aforesaid;  It  Is  Therefore 
Ordered,  Adjudged  and  Decreed  as  Follows: 

"1.  That  each  and  all  of  the  Respondents 
are  ousted  from  purport Ing,  claiming  and 
holding  themselves  out  to  be  a corporation 
under  the  name  and  style  of  the  Barry 
County  Burial  Association,  of  Ca3sville, 
Barry  County,  Missouri,  and  from  claiming, 
usurping  and  exercising  the  right,  fran- 
chise and  privilege  of  carrying  on  the 
business  of  writing  and  selling  funeral 
and  burial  Insurance;  such  judgment  of 
Ouster  to  become  effective  and  to  be  in 
force  on  the  5th  day  of  April,  1942; 

"2.  That  the  Respondents  be  restrained 
and  enjoined  from  soliciting  or  accepting 
any  new  burial,  contracts  on  and  after 
the  oth  day  of  January,  1942; 

"5.  That  the  Respondents,  Lira.  W.  D.  Boon, 
Wilson  Bradley  and  U.  D.  Boon,  President, 
Vice-president  and  Secretary- treasurer, 
respectively,  of  the  Barry  County  Burial 
Association  of  Cassville,  Barry  County, 
Missouri,  shall  hold  In  trust  all  of  the 
assets  of  the  said  association  for  the 
benefit  of  the  holders  of  said  outstanding 
burial  contracts  and  shall  carry  out  and 
perform  each  and  every  one  of  said  out- 
standing burial  contracts  according  to 
the  tenor  thereof  so  long  as  said  funds 
are  sufficient  so  to  do; 

"4.  That  the  costs  relative  to  tills  suit 
together  with  .the  expenses  necessary  and 
incidental  to  the  performance  of  the  duties 
of  the  trustees  as  aforesaid  shall  be  paid 
out  of  the  unexpended  proceeds  of  past 
assessments  of  the  said  association." 
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The  respondents  in  the  above  entitled  case  were  the  manag- 
ing officers  of  the  Barry  County  Burial  Association  and  the 
Barry  County  Burial  Association.  From  this  Judgment  it  is 
apparent  the  persons  who  were  operating  the  Barry  County  Burial 
Association  only  have  authority  in  Missouri  to  carry  out  the 
existing  contracts  of  the  defunct  association  until  the  funds  on 
ha  id  at  the  time  of  the  rendition  of  the  Judgment  are  exhausted. 

Your  second  question  is:  "The  Barry  Co.  was  not  an  Ins. 
but  they  have  chartered  in  Ark.  Now,  what  we  want  to  know  is,  can 
these  old  people  still  pay  in  their  money  to  the  burial  Ass»n? 
and  be  protected."  In  considering  this  question  It  will  be 
necessary  to  take  Into  consideration  the  laws  of  the  State  of 
Arkansas,  the  Charter  of  the  Association  and  the  contract  between 
the  Arkansas  corporation  and  thepolicy  or  certificate  holders. 
This  would  be  a question  of  private  contract  between  the  Arkansas 
corporation  not  authorized  to  do  business  in  Missouri  and  the 
individuals  who  contracted  with  the  corporation  in  the  State  of 
Arkansas  and  sent  their  money  Into  that  State.  Under  the  circum- 
stances It  is  regretted  that  we  cannot  furnish  you  an  opinion  on 
this  question,  leaving  It  to  be  determined  by  attorneys  In  the 
private  practice  of  law  In  attending  to  the  private  matters  of 
their  clients. 


Respectfully  submitted. 


W,  0.  JACKSON 

Assistant  Attorney-General 


APPROV'D: 


Roy  ilc^ittrick 
Attorney-General 
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REPRESENTATIVE 
QUALIFYING  FOR 
OFFICE 


Dp-outy  sheriff  must  res’Srn  his  of- 
fice unon  ou',l  lfylnr  cp  State  Repre- 
sentative. 


March  2,  19 12 


honorable  John  * . Mitchell 
Assistant  Prosecuting  Attorney 
Buohan  n County 
~t.  Joseph,  Missouri 

Dear  ~lr: 

This  will  acknowledge  recelot  of  your  letter  of 
February  27,  1942,  which  Is  as  follows* 

“As  you  may  already  know,  a special 
election  Is  to  be  held  In  the  Second 

Representative  District  In  Buohansin 
County,  Missouri,  on  aorll  7 for  the 
purpose  of  electing  a successor  to 
Dr.  Bmmett  F.  Cook,  deceased,  who 
was  the  incumbent  prior  to  his  death. 

Mr.  Clarence  K.  -tewart,  one  of  our 
deputy  sheriffs,  is  considering  the 
possibility  of  becoming  a candidate 
for  that  place.  However,  before  mak- 
ing up  his  mind  about  thet  he  wants 
to  be  sure  that  It  will  be  possible 
for  him  to  oontinue  in  his  position 
as  deputy  sheriff  if  he  should  be 
elected.  Both  political  orrtles  In 
Buohanen  County  have  decided  to  hold 
conventions  for  the  ourpcee  of  nom- 
inating party  candidates.  Ahe  Demo- 
cratic convention  will  be  held  on 
next  i'uesday,  March  3,  and  Mr.  Stew- 
art and  I would  appreciate  it  if  you 
can  let  us  have  your  opinion  on  this 
question  by  that  time. 

In  this  connection,  the  following 
questions  suggest  themselves: 

1.  Should  Mr.  Stewart  resign  from 
his  deputyshim  Immediately  after  hie 
nomination,  If  he  should  be  nominated* 


V 


\ 
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2.  May  he  continue  to  hold  hie  office 
a 8 deputy  sheriff  after  his  nomination 
and  until  he  Is  elected? 

3.  Must  he  resign  his  deputy ship  before 
taking  his  oath  of  office  as  represent- 
ative, in  the  event  of  his  election? 

4.  If  It  Is  necessary  for  him  to  resign 
In  any  of  the  above  circumstances,  and 
If  he  Is  elected,  may  he  at  a later  date 
be  re-appolnted  deputy  sheriff  in  the 
event  he  should  decide  to  resign  as  rep- 
resentative? 

I 

5.  The  only  remaining  possibility  which 
occurs  to  me  at  this  time  Is  whether  or 
not  Mr.  Stewart  might  legally  continue 
to  hold  hi 6 deputy ship  while  serving  as 
a member  of  the  legislature,  provided 
that  he  did  not  draw  pay  from  the  coun- 
ty during  the  time  he  was  in  attendance 
at  the  legislature  but  took  a leave  of 
absence  from  his  office  here  for  a per- 
iod during  which  he  might  be  required 

to  be  present  In  Jefferson  City  during 
a special  session. " 

The  first  question  to  be  determined  here  Is  whether 
or  not  a deputy  sheriff  of  a county  Is  an  officer 
under  the  State  of  Missouri.  In  the  case  of  State 
ex  rel*  v.  Bus, 135  Mo.,  325  L.  C. ’334,  the  court 
has  said: 

A 

"Section  12,  article  4,  of  the  consti- 
tution provides:  *No  senator  or  repre- 
sentative shall,  during  the  term  for 
which  he  shall  have  been  elected,  be  ap- 
pointed to  any  office  under  this  state, 
or  any  municipality  thereof;  and  no  mem- 
ber of  congress  or  person  holding  any 
lucrative  office  under  the  United  States, 
or  this  state,  or  any  municipality  there- 
of (militia  officers,  Justices  of  the 
peace,  and  notaries  public  exoepted) 
shall  be  eligible  to  either  house  of  the 


A 
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general  assembly,  or  remain  a member 
thereof,  after  having  accepted  any  such 
office  or  seat  in  either  house  of  con- 
gress. * 

Under  this  section  all  officers  (except 
those  under  the  United  States)  are  divi- 
ded into  two  classes,  viz.:  ‘officers 
under  the  state'  and  officers  ' under  a 
municipality  thereof. ' The  language 
'officers  under  the  state'  would  include 
Justices  of  the  peace,  or  they  would  not 
have  been  excepted.  Officers  of  a coun- 
ty, though  not  named,  would  be  Included 
under  the  exoresslon  'officers  under  the 
state'.*  * 

* • 

The  Constitution  of  the  State  of  Missouri,  Art.  4 

section  12  provides  as  follows: 

"No  Senator  or  Hepresentative  shall, 
during  the  term  for  which  he  shall 
have  been  elected,  be  appointed  to  any 
office  under  this  State,  or  any  munici- 
pality thereof;  and  no  member  of  Congress 
or  person  holding  any  lucrative  office 
under  the  United  States,  or  this  State, 
or  any  municipality  thereof  (militia 
officers.  Justices  of  the  peace  and  no- 
taries public  excepted),  shall  be  eligible 
to  either  house  of  the  General  Assembly, 
or  remain  a member  thereof,  after  having 
accepted  any  such  office  or  seat  in  either 
house  of  Congress." 

In  the  case  of  State  ex  rel.  Ovens  v.  Draper,  45  Mo. 

Hep.  L.C.  356  357  the  court  said  as  follows: 

"*  * *The  case  is  submitted  on  the 
pleedings,  and  they  show  that  whilst 
Owens  was  a Judge  of  the  Circuit  Court  he 
was  elected  a representative  to  the  Legis- 
lature, qualified,  took  his  seat,  and  per- 
formed the  duties  and  functions  of  that 
office.  There  does  not  appear  to  have  been 
any  resignation  of  the  Judgeship,  and  the 
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question  Is  vhether  he  could  legally  hold 
the  two  offices  and  receive  the  pay  ap- 
pertaining to  both  at  the  same  time. 

There  has  never  been  any  doubt  about  the 
principle,  so  far  as  I am  advised,  that 
at  common  law,  if  a party  accepts  another 
office  which  is  Incompatible  with  the  One 
he  holds,  the  first  one  would  become  vacant. 

bup  ose  Owens,  instead  of  being  elected  to 
the  Legislature,  had  been  elected  to  a seat 
on  this  bench,  and  had  qualified  and  en- 
tered on  the  discharge  of  Its  duties.  It 
is  perfectly  clear  to  my  mind  that  his  seat 
on  the  circuit  bench  would  have  been  there- 
by vacated.  Or  If  the  auditor  should  be 
elected  treasurer  or  the  attorney-general 
secretary  of  btate,  their  acceptance  of  the 
latter  offices  would  necessarily  vacate 
their  former  ones.  Besides  the  conmon-law 
rule,  the  State  government  Is  divided  into 
separate  and  distinct  branches  or  depart- 
ments, the  officers  of  each  having  sep- 
arate and  Independent  functions  to  oerform. 

It  was  designed  that  they  should  be  distin- 
guished and  divided  by  a line  of  demarc- 
ation, and  that  one  should  not  trench  uoon 
the  other.  This  principle  was  deemed  of 
such  importance  that  it  was  made  the  sub- 
ject of  an  express  constitutional  provi- 
sion. In  the  constitution  it  is  declared 
that  'no  member  of  Congress,  orperson 
holding  any  lucrative  office  under  the 
United  States  or  this  State  (militia  offi- 
cers, Justices  of  the  peace  and  notaries 
public  excepted),  shall  be  eligible  to 
either  house  of  the  General  Assembly, or 
shall  remain  a member  thereof,  after  having 
accented  any  such  office,  or  a seat  in  either 
house  of  Congress.'  (Const,  of  Mo.,  art. 4 
PP  ID 

Under  this  provision  a Judge  of  a court  of 
record  Is  clearly  ineligible  to  a seat  In 
either  house  of  theLegislature  whilst  he 
holds  the  office  of  Judge.  The  existence 
of  the  two  offices  in  the  same  Individual 
is  incompatible,  and  is  oeremotorily  pro- 
hibited. 


Mr,  John  W.  Mitchell 


-5- 


Karch  2,  194 


By  the  phrase  'shall  not  be  eligible,'  I 
do  not  think  it  was  Intended  to  prohibit 
a person  who  occupied  the  position  of 
Judge’ from  running  for  or  being  elected  to 
the  legislature.  But  If  he  should  run 
and  be  elected,  he  would  have  to  make 
his  choice  of  which  office  he  would  re- 
tain, and  his  acceptance  of  one  would 
necessarily  operate  as  a vacation  of  the 
other.  Therefore  it  follows  that  when 
Owens  qualified  and  took  his  seat  in  the 
legislature  he  elected  to  vacate  and 
abandon  the  office  of  circuit  Judge.*  * * " 

In  State  v.  heath,  122  S.  W.  (2d)  1001  , the  court 

said  as  follows: 

**  * * The  principle  of  that  case  vras 
applied  and  extended  by  this  court  en 
Banc  in  State  ex  inf.  Major  ex  rel.  Ryors 
v.  Ereuer,  235  Mo.  240,  138  3.  W.  515, 

516.  The  facts  there  were  that  Judge 
Breuer,  then  county  collector,  was  elected 
circuit  Judge  in  November,  1910.  He  there- 
after resigned  the  office  of  collector 
effective  December  29,  1910,  and  on  Decem- 
ber 31,  made  final  settlement  with  the 
county  court  transferring  all  books  end 
funds  to  his  successor.  On  January  2,  1911, 
he  qualified  as  circuit  Judge.  It  vras 
alleged  that  he  was  eneliglble  because  of 
Section  19,  Article  2,  of  the  Constitution, 
which  was  as  follows:  *That  no  person 
who  1 8 now  or  may  hereafter  become  a col- 
lector or  receiver  of  public  money,  or 
assistant  or  deputy  of  such  collector  or 
such  receiver,  shall  be  eligible  to  any 
office  of  trust  or  profit  in  the  State  of 
Missouri  under  the  laws  thereof,  or  of 
any  municipality  therein,  until  he  shall 
have  accounted  for  and  paid  over  all  the 
public  money  for  which  he  may  be  account- 
able.' "nd  also  because  of  Section 
11446,  R.  3.  1909,  now  Seotlon  9397,  R.  S. 
1929,  Mo.  St.  Mnn<  SeCm  9897  pp.  7959  * *" 

The  court  further  said  in  the  case  of  ex  rel.  Bus 
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"*  * *The  rule  at  common  law  is  veil  set- 
tled that  one  who,  while  occupying  a pub- 
lic office,  accepts  another  which  Is  In- 
compatible with  it,  the  first  will,  loso 
fee to.  terminate  without  Judicial  pro- 
ceeding or  any  other  act  of  the  Incumbent. 
The  acceptance  of  the  second  office  oper- 
ates as  a resignation  of  the  first. 

^trte  ex  rel.  v.  Lush.  48  Mo.  242;  Kechem, 
*ub.  ^Tflces,  secs.  420-426;  Throop,  Pub. 
Officers,  secs.  30,  51. 

The  rule.  It  Is  said.  Is  founded  upon 
the  plainest  principles  of  public  policy, 
and  has  obtained  from  very  early  times. 

King  v.  iratteson.  4B.  & Ad.  9. 

•The  rule  has  been  generally  stated  In  broad 
and  unaualitled  terms,  that  the  acceptance 
of  the  Incompatible  office,  by  whomsoever 
the  appointment  or  election  might  be  made, 
absolutely  determined  the  original  office, 
leaving  no  shadow  of  title  In  the  possessor, 
whose  successor  mey  be  at  once  elected  or 
appointed,  neither  quo  warranto  nor  a motion 
being  necessary.'  1 Jill.  Hun.  C0rp.  (4Ed.) 
seo.  225;  ;eoole  £&  77 

N.  Y.  503.* 


CCNCLUsICN 


Therefore,  It  Is  our  opinion  that  Mr.  Stewart  does  not 
necessarily  have  to  resign  his  office  as  deputy  sheriff 
while  he  is  a candidate  for  the  office  of  State  Repre- 
sentative but  that  he  must  resign  his  office  as  deputy 
sheriff  In  the  event  that  he  Is  elected  State  Repre- 
sentative. It  follows  that  he  cannot  retain  both 
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offices  because  In  order  to  qualify  as  State  Repre- 
sentative he  must  first  resign  his  office  as  deputy 
sheriff. 

Respectfully  yours. 


LAWRENCE  L.  BRADLEY 

Assistant  Attorney-General 


API- ROVED: 


^cTTcTTTfRT^F 

Attorney-General 
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STATS  FAIR  GROUNDS: 


COMMISSIONER  OF 

. : 


The  State  will  not  lose  »^s  title  to 
State  Fair  Grounds  by  reason  of 
federal  Government  condemning  the  use 
thereof  for  military  camp. 


March  17,  1942 


Commanding  General  Army  Air  Forces 
Director  for  Base  Services  Buildings  and 
Grounds  Division 
1818  H Street  ti.  V.. 

Vkashington,  D.  C. 


Attention:  Lieutenant  J.  R.  Miller 


Dear  Sir: 


This  is  in  response  to  your  request  for  a written 
opinion  advising  that  the  State  Fair  Grounds  are  available 
and  can  be  obtained  by  condemnation  suit  for  militery 
purposes . 

In  our  examination  of  the  titles  to  some  of  the 
lands  which  are  possessed  by  the  State  of  iesouri  for 
the  wiissouri  State  Fair  Grounds,  we  find  that  a portion 
of  these  lands  were  taken  subject  to  the  provisions  of  a 
statute  which  was  in  effect  at  that  time.  That  statute 
is  no v/  Section  14155,  R.  E.  Mo.  1939.  The  portion  of  the 
section  which  pertains  to  this  question  is  as  follows: 


" * # * thet  should  the  state  fail  for 
three  consecutive  years  to  hold  a fair, 
the  land  thus  used  for  state  fair  purposes 
shall  revert  to  the  parties  donating  it." 


There  are  236  acres  of  land  in  the  State  Fair  Grounds, 
136  acres  of  which  appear  to  have  been  conveyed  subject  to 
the  provisions  of  the  foregoing  statute.  That  being  the 
case,  the  only  way  by  which  the  Stute  could  be  relieved 
from  the  provisions  of  this  statute  would  be  for  such  lands 
to  be  condemned  by  the  Secretary  of  ar. 

There  is  no  express  authority  for  the  State  to  lease 
the  Fair  Grounds  to  the  United  States  Government,  and  even 
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if  there  was,  we  would  hesitate  to  voluntarily  do  so  in 
view  of  the  condition  subsequent  attached  to  the  state's 
title . 

Under  the  terms  of  50  U.  S.  C.  A.  171,  the  Secretory 
of  ar  is  granted  certain  authority  with  respect  to  acquir- 
ing lands  for  military  training  camps.  Thf t section  provides 
in  part  as  follows: 


"The  Secretary  of  Y.ar  may  cause  proceed- 
ings to  be  instituted  in  the  name  of  the 
United  States,  in  any  court  having  Juris- 
diction of  such  proceedings  for  the 
acquirement  by  condemnation  of  any  land, 
temporary  use  thereof  or  other  Interest 
therein,  or  right  pertaining  thereto, 
needed  for  the  site,  location,  construction, 
or  prosecution  of  works  for  fortifications, 
coast  defenses,  military  training  camps, 

* * * j such  proceedings  to  be  prosecuted  in 
accordance  with  the  laws  relating  to  suits 
for  the  condemnation  of  property  of  the 
^ States  wherein  the  proceedings  may  be  in- 
stituted: * * * And  provided  further . That 
when  such  property  is  acquired  in  time  of 
war,  or  the  imminence  t'.  ereof , upon  the 
filing  of  the  petition  for  the  condemnation 
of  any  land,  temporary  use  thereof  or  other 
interest  therein  or  right  pertaining  thereto 
to  be  acquired  for  any  of  the  purposes  afore- 
said, immediate  possession  thereof  may  be 
taken  to  the  extent  of  the  Interest  to  be 
acquired  and  the  lands  may  be  occupied 
and  used  for  military  purposes,  * * * 


It  will  be  noted  that  under  this  section  the  Secrotary 
of  v,ar  is  authorized  to  condemn  any  land,  the  "temporary  use 
thereof  or  other  interest  therein,  or  right  pertaining 
thereto."  Such  a grant  without  question  vests  in  the  Secretary 
of  • ar  authority  to  acquire  by  condemnation  less  than  a fee 
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title  in  any  lands,  it  might  be  necessary  to  acquire  for 
military  training  camps.  And  that  would  be  true  even 
t ough  the  stitute  only  authorized  him  to  acquire  "lands" 
by  condemnation. 

In  Pi  cific  Postal  Telegraph-Cable  Co.  v.  Oregon  A. 

C.  K.  Co.,  163  Fed.  967,  1.  c.  969,  it  is  said  that  where 
a "statute  gives  authority  for  taking  land,  it  carries  with 
it  by  necessary  Implication  the  authority  to  take  any  less 
interest  or  estsr.e  in  the  land  in  the  same  way  and  to  like 
effect  as  the  land  itself  may  be  taken." 

It  is  settled  that  "the  fact  that  the  land  is  owned 
by  a state  is  no  barrier  to  its  condemnation  by  the  United 
States."  Oklahoma  v.  Atkinson  Co.,  61  3.  Ct.  1050,  1064. 

Therefore,  under  the  above  statu ce,  it  appears  that 
the  Secretary  of  v er  could  file  a condemnation  suit  to 
condemn  the  use  of  the  State  Fair  Grounds  at  Cedalia,  Missouri 
for  a term  of  years  or  period  terminating  at  some  date  fixed 
after  the  close  of  the  war. 

In  such  a suit  only  the  State  would  be  concerned  with 
the  compensation  to  be  paid.  Because,  even  assuming  that 
such  taking  would  constitute  a breach  of  the  condition  sub- 
sequent, the  conditional  interest  that  the  heirs  of  the 
original  grantor  might  have  would  only  arise  after  three 
years  had  elapsed  from  such  breach,  and  thus  they  would  have 
no  compensable  interest  at  the  time  of  the  taking  by  condemna- 
tion. Under  eminent  domain  the  general  rule  is  that  "compensa 
tlon  in  general  must  be  paid  to  the  person  who  owned. the 
property  at  the  time  it  was  taken."  (29  C.  J.  S.,  p.  1099, 
Sec.  196.)  But  the  word  "owner,"  in  this  connection,  only 
Includes  "any  person  having  an  interest  in  the  lend,  and 
v/ho  sustained  loss  or  damage  at  the  time  of  the  taking." 

(29  C.  J.  p.  1101,  See.  196.)  First  Reformed  Dutch 
Church  v.  Croswell,  206  K.  Y.  S.  132  (App.  Div.),  involved 
an  almost  identical  situation.  Certain  land  had  been  granted 
to  th<;  church  conditioned  that  the  estate  of  the  church  was 
limited  to  endure  "’so  long  as'  a church  or  meeting-house, 
devoted  to  the  religious  purposes  of  the  plaintiff,  was  'kept 
and  used'  upon  the  premise's."  The  court  held  this  to  be  a 
limitation  on  the  estate  granted  causing  it  to  terminate 
upon  a breach  of  such  conditions.  The  claimed  breech  was 
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that  the  City  of  New  York  condemned  the  property,  and 

the  heirs  of  the  grantor  were  claiming,  on  that  disuaer,  the 

compensation.  The  court  said,  1.  c.  133 r 


”It  does  not  follow,  however,  that  the 
plaintiff  must  fail  in  the  action.  The 
premises  in  question  did  in  fact  cease 
to  be  used  for  the  maintenance  of  a church 
thereupon.  The  disuser,  however,  was  a 
consequence,  not  a cause,  of  a loss  of 
title  by  the  plaintiff.  The  city  of  New 
York,  in  condemnation  proceedings,  seized 
the  estate  of  the  plaintiff.  It  also 
seized  the  rights  of  reverter  belonging 
to  the  heirs  at  lav;  of  the  grantors.  The 
seizure  was  of  the  entire  title,  wherever 
resident,  by  a single  act  of  appropriation. 
There  was,  therefore,  no  interval  of  ti  e 
between  the  seizure  of  the  plaintiff’s 
estate  and  the  seizure  of  the  rights  of 
the  heirs  at  lav;  during  which  there  could 
have  been  a reverter  of  title  to  the  heirs 
because  of  a church  disuser  of  the  premises 
necessarily  consequent  upon  the  seizure. 

At  the  moment  of  appropriation  there  had 
been  no  disuser.  At  th?t  moment  the  es- 
tate then  being  enjoyed  by  the  plaintiff 
might  have  continued  forever.  At  that 
moment  the  rights  of  the  heirs  were  mere 
possibilities.  These  rights  possessed 
no  value  capable  of  estimate.  A*ll  that 
was  valuable  was  the  estate  of  the  plain- 
tiff. Therefore  the  money  paid  in  by  the 
city  of  lew  York  should  be  paid  to  the 
plaintiff  as  for  the  only  thing  of  value 
taken.” 


Applying  the  principle  of  that  case  to  the  present 
facts,  it  appears  that  the  heirs  of  the  grantor  would  not 
be  entitled  to  ary  compensation  that  might  be  awarded,  and 
particularly  is  this  so  when  any  reverter,  if  such  would 
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occur,  would  not  happen  until  three  years  after  the  taking. 
It  will  be  noted,  however,  that  the  heirs  In  the  Croswell 
case  vere  made  parties. 

Upon  a suit  being  filed,  the  State,  In  order  to 
expedite  matters,  will  enter  Its  appearance  in  said  proceed- 
ings so  that  a judgment  may  be  entered  that  will  best  pro- 
tect the  rights  of  the  State  on  such  terms  and  conditions 
that  we  may  be  able  to  obtain  from  the  court  and  the  United 
States  Government,  Upon  the  filing  of  such  condemnation 
suit,  the  nation  now  being  at  war,  the  section  above  quoted 
authorizes  the  Secretary  of  Ur  to  take  Immediate  possession 
and  use  the  land  in  question  for  military  purposes.  Thus 
there  would  be  no  delay  arise  from  the  resort  to  judicial 
proceedings.  Neither  will  sold  judicial  proceedings  operate 
to  prevent  expenditure  of  Federal  funds  in  converting  said  ’ 
Fair  Grounds  into  a military  camp. 

Such  a limitation  appears  to  be  contained  in  50 
U.  S,  C.  A.  175,  but  due  to  the  exception  there  made,  it 
would  seem  the  limitation  on  the  use  of  money  Is  lifted 
where  a condemnation  proceeding  has  been  filed  and  has  not 
yet  reached  final  judgment.  That  exception  is  as  follows: 


"Nothing  in  this  section  shell  be  con- 
strued to  limit  the  authority  now  or 
hereafter  delegated  to  any  officer  in 
exercising  the  power  of  eminent  domain 
for  or  on  behalf  of  the  United  States, 
to  take  title  to  or  possession  of  or  to 
expend  money  for  or  upon  any  land  or 
Interest  in  land,  or  to  expend  money  es 
security  for  an  ultimate  award  in  advance 
of  final  Judgment  in  any  proceedings  to 
determine  just  compensation;  nor  shall 
this  section  be  construed  to  preclude 
any  acquring  agency  from  expending  money 
for  the  erection  of  any  preliminary  and 
temporary  structure  upon  any  land," 


As  previously  pointed  out,  the  State  is  under  con- 
siderable handicap  in  connection  with  the  transposition  of 
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the  State  lair  Grounds  into  a military  camp  due  to  the 
condition  subsequent  attached  to  tho  title  of  the  State 
to  136  acres  of  this  land.  Uoweve’  , we  feel  that  a con- 
demnation suit,  as  you  suggest,  will  not  cause  a breach 
of  this  condition  subsequent  so  at  to  constitute  a for- 
feiture of  these  lends.  The  reason  for  this  is  stated  in 
Evangelical  Church  v.  Schrleber,  277  ido.  113,  where  the  court, 
in  speaking  of  v/hat  constituted  a breach  of  a condition 
subsequent,  said,  1.  c.  130: 


"The  law  is  that  where  a condition 
subsequent  becomes  Incapable  of  per- 
formance without  fault  of  the  grantee 
or  from  any  legal  obstacle,  it  cannot 
defeat  the  fee  granted  or  cause  a re- 
version to  the  grantor  or  his  heirs*" 


See  also,  26  C*  J.  S.,  Sec.  156b,  p.  495. 

We  ere  also  requested  to  give  assurance  that  no 
subsequent  change  in  the  State  administration  will  affect 
the  right  of  possession  which  the  Federal  Gover^-ment  may 
acquire  by  condemning  the  State  Fair  Grounds.  As  we  view 
the  situation,  if  the  Federal  Government  condemns  this  land, 
then  its  right  of  possession  will  be  fixed  by  the  judgment 
of  the  court.  Of  course,  the  State  would  be  bound  by  the 
provisions  of  this  judgment  and  could  in  no  way  interfere 
with  the  United  States'  right  of  possession.  59  C.  J.,  p. 
330,  Sec.  498. 

While  under  the  proceeding  as  outlined  above,  the 
United  States  would  perhaps  acquire  no  political  jurisdiction 
over  the  State  Fair  Grounds,  yet  the  rule  is  that  where  the 
United  States  acquires  the  right  to  use  land,  such  use  is 
free  from  ary  interference  and  jurisdiction  of  the  State  as 
would  impair  its  effective  use  for  the  purposes  for  which 
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the  property  wc-s  acquired.  Ft.  Leavenworth  E.  R.  v.  Lowe, 
114  U.  S.  525,  29  L.  ^d.  264,  269;  United  Ltetes  v.  Unzenta 
281  U.  S,  158,  74  L.  . d.  761,  773, 


Respectfully  submitted. 


ROY  McKITTRICK 

Attorney  Generel  of  Missouri 


TAXATION; 

REVENUE:  TA'IGIILE 

PEriS OHAL  PROPERTY: 
SITUS; 


In  regard  to  taxation  of  /’tan- 
gible personal  property^ includ- 
ing deposits , nomey , notes, 
etc. 


May  6,  1942 


Ur*  Jesse  A.  Litcliell,  Chairma n 
State  Tax  Commission 
Jefferson  City,  Missouri 


uear  Lir: 

This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  department  on  the  fol- 
lowing statement  of  facts: 

"Is  personal  property,  money,  notes, 
or  other  intangible  property  subject 
to  assessment  in  the  ft ate  of  Missouri, 
when  owned  by  a resident  of  some  other 
state?" 

Under  section  10936  R.  Mo.,  1939,  taxes  are  levied 
on  all  property,  real  or  personal,  except  certain  properties 
which  are  exempt.  Since  the  exemption  section  does  not  rofer 
to  your  question,  we  will  not  make  further  reference  to  It. 

Under  Section  10939  R.  f.  Mo.,  1939,  all  personal  prop- 
perty,  tangible  or  Intangible,  situated  in  a county  other 
than  the  one  in  which  the  owner  resides  is  assessed  against 
the  owner,  except  property  belonging  to  estates.  This  sec- 
tion al3o  provides  that  notes,  bonds,  and  evidences  of  debt, 
which  would  include  bank  deposit  slips,  az*e  wane  taxable  in 
this  state,  provided  the  owner  resides  in  Missouri,  even  though 
they  are  held  in  another  state. 

Under  ^action  10940  R.  f.  Mo.,  1939,  every  person  owning 
or  holding  property  on  the  first  of  June  is  liable  to  pay 
taxes  thereon  for  the  ensuing  year. 

Under  Lection  10950  R.  f.  to.,  1939,  it  is  the  duty  of  the 
assessor  to  call  at  the  office,  place  of  doing  business  or 
residence  of  each  person  required  to  list  his  property  for  tax- 
ation and  to  require  such  person  to  make  a correct  statement 
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of  all  taxable  property  owned  by  him  or  under  the  care, 
charge  or  management,  except  certain  properties  therein 
mentioned,  which  are  not  pertinent  to  the  queetion  here. 

Under  section  10950  R.  5.  Mo.,  1939,  it  will  be  noted 
that  the  taxpayer  is  required  to  list  money  which  he  hae 
deposited  in  a bank  or  other  sal'e  place. 

Since  the  question  pertains  to  the  question  of  taxing 
property  on  a basis  of  its  situs  rather  than  on  the  domicile 
of  the  owner,  we  quote  the  following  principle,  announced 
in  110  ALR  715,  which  would  be  applicable  hei*e. 


’The  maxima  ,mobilia  sequuntur  per- 
sonam1 has  never  been  allowed  to 
stand  in  the  way  of  the  power  of  a 
state  to  tax  property  having  an  actual 
permanent  situs  within  lt3  jurisdiction; 
and  it  has  always  been  held,  assumed, 
or  conceded  that  tangible  personal 
property  Iiaving  an  actual  situs  in  a 
state,  is  theie  taxable,  regardless  of 
the  foreign  domicil  of  its  ownei',  the 
theory  being  thut  inasmuch  as  the  prop- 
erty enjoys  the  protection  of  the  state, 
it  must  be  made  to  contribute  to  its 
maintenance . This  principle  is  sup- 
ported by  the  following  authorities, 
some  of  which,  however,  as  indicated, 
involved  taxation  of  intangibles: n 


The  case  of  City  of  It.  Louis  v.  V.iggins  Ferry  Company, 
40  Llo.,  581,  involving  tax  on  ships  owned  by  a nonresident; 
and  also  the  case  of  ^urtis  v.  Ward,  Administrator  of  John  0. 
Meredith,  58  iro.  295,  involving  Intangibles,  aro  cited  under 
the  above  annotations.  In  the  Curtis  v.  V.ard  case,  supra, 
the  court,  at  1.  c.  296,  said: 


"It  Is  equally  well  established,  that 
the  personal  property  of  a non-resident 
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Is  taxable  here  if  It  be  round  sit- 
uate within  the  locul  jurisdiciton, 
regardless  of  whose  hands  It  may  hap- 
pen to  b e in.” 


And  in  the  case  of  Stato  of  Lissouri  on  petition  of  Taylor, 
Administrator  of  Lee,  v.  St.  Louis  Co.  Court,  47  Uo,  594, 

60 0,  the  court  discussed  and  announced  the  principle  of  law 
involved  here  as  follows: 


”That  trie  si  tus  of  personal  property 
is  the  domic ilo  of  its  owner,  is  a 
fiction,  though  color  is  given  to 
its  truth  by  the  law  in  relation  to 
the  distribution  of  personal  estates. 

If  a citizen  and  resident  of  St.  Louis 
own  a farm  in  Illinois,  no  one  pre- 
tends that  the  fara  has  any  different 
location  than  if  the  owner  lived  upon 
it.  But  how  with  the  cattle  in  its 
fields  and  stables,  and  the  com  in 
its  granaries?  On  what  principle  can 
they  be  said  to  belong  to  Missouri, 
so  long  as  they  are  upon  the  farm? 

There  is  this  difference:  they  c an  be 
removed  to  Lissouri,  while  the  farm 
con  not;  but,  until  removed,  their 
si tus  is  the  farm;  they  help  to  s well 
iJa.e  wealth  of  the  locality;  they  are 
protected  by  its  laws,  and  should  be 
subject  to  its  burdens.  The  same  rule 
should  be  applied  to  bonds  and  notes, 
though  from  the  different  nature  of 
the  property  their  actual  situs  may  be 
more  doubtful.-  But,  if  It  be  established, 
although  not  the  residence  of  their  owner, 
the  sane  result  should  follow  as  to 
them.  Thus,  if  money  be  left  by  a non- 
resident in  the  hands  of  an  agent  for 
investment  and  loan,  the  money  Itself, 
the  instruments  taken  for  it,  and  the 
various  forms  which  it  assumos,  so  long 
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as  they  remal  n In  the  hands  of  such 
agent,  a**e  local  property,  and  upon 
every  principle  should  be  subject 
to  the  public  burdens  Imposed  upon 
other  local  property  of  the  same  kind* 
V;h&t  difference  does  it  make  in  the 
benefits  derived  by  the  owner  from  the 
protection  afforded  this  .property  by 
the  administration  of  the  law,  whether 
he  live  near  it  or  abroad?  or  what  dif- 
ference in  the  expense  of  such  pro- 
tection?" 


According  to  this  principle,  if  the  Ltate  In  which  in- 
tangible personal  property  is  situated  furnishes  to  such  prop- 
erty any  governmental  service  such  as  police  protection  or 
the  benefits  of  the  court  of  that  state,  then  such  state  Is 
authorized  to  impose  a tax  thereon. 

The  fact  that  the  property  may  also  be  t axed  at  the 
domicile  of  the  owner  would  not  alter  this  rule.  The  prin- 
ciple Is  announced  in  110  A.  L.  R.  page  718  as  follows: 


"Since  there  Is  no  constitutional  in- 
hibition against  double  taxation  and 
the  only  objection  against  such  taxa- 
tion springs  from  the  logical  incon- 
sistency inherent  in  the  idea  of  at- 
tributing two  different  situses  to  the 
same  property  at  the  s ame  time  for 
purposes  of  taxation.  It  is  generally 
agreed  that  tangible  personal  prop- 
erty liavlng  an  actual  permanent  situs 
In  a state  Is  there  taxable,  irrespec- 
tive of  whether  or  net  it  Is  also  sub- 
ject to  be  taxed,  or  lias  been  taxed, 
in  another  state  or  in  its  owner's 
domicil  elsewhere.  In  such  case  the 
right  of  the  actual  situs  to  tax  cannot 
be  impaired  by  a tax  imposed  by  the 
domicil  on  the  strength  of  a fictional 
situs  there." 
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In  Coe  v.  Lrrol  (1885)  113  U.  £.  517,  29  L.  ed.  715,  718, 
the  Cuprene  Court  in  discussing  the  foregoing  i*ule,  said: 


* c-  If  the  oincr  of  personal  prop- 
erty within  a State  resides  in  another 
State  which  taxes  him  for  that  property, 
as  part  of  his  general  estate  attached 
to  his  person,  this  action  of  the  latter 
State  does  not  in  the  least  affect  the 
right  of  the  State  in  which  the  prop- 
erty is  situated  to  tax  it  also.* 


The  courts  of  Missouri  have  followed  the  rule  that  if 
the  roperty,  tangible  or  intangible  is  ueod  in  r.  business 
in  this  state  then  it  may  be  taxed. 

In  Etatc  ex  rel.  American  Automobile  Insurance  Company 
Gehner,  City  Assessor,  8 S.  W.  (2d)  1057,  1054,  the  ijuprome 
Court  in  banc  announced  the  principle  as  follows: 


"Co  to  make  debts  ana  credits  taxable 
in  a state  other  than  thr.t  of  the  mosa- 
ic ile  of  tho  owner  they  must  be  used  in 
an  established  business,  and  the  pro- 
ceeds of  that  business  must  be  under  a 
management  in  such  locality,  with  dis- 
cretion In  the  manager  as  to  its  pro- 
ceeds. Otherwise,  the  situs  cf  such 
credits  and  debts  for  the  purpose  of 
taxation  is  the  domicile  of  the  ow  or." 


Following  the  various  authorities  cited  in  the  Gehner 
case,  supra,  the  court  announced  the  following  general  prin 
ciple  at  1.  c.  1064: 


"A  simple  debt  is  t axable  in  the  domicile 
of  the  creditor,  no  natter  where  the 
debtor. 

"It  cannot  be  taxed  In  a different  domi- 
cile of  the  debtor;  under  the  decisions 
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cited  from  the  United  States  Supreme 
Court,  such  a tax  would  be  unconsti- 
tutional, 

"This  applies  to  money  deposited  in 
bank,  subject  to  check  by  the  nanage- 
ment  of  the  hone  office, 

"It  applies  to  debts,  such  as  premiums 
due  on  insurance  policies. 

"It  applies  to  interest  due  from  a 
nonresident  on  bonds  or  notes  held  by 
a citizen  of  this  state." 


The  opinion  was  rendered  by  the  court  in  banc  in  July 
1928,  however,  from  the  later  ruling  of  the  Supreme  Court  of 
the  United  States,  hereinafter  referred  to,  we  find  that  tills 
rule  has  been  modified  to  the  extent  that  whether  or  not 
such  intangible  property  is  used  in  an  established  business, 
if  that  property  receives  some  benefits  from  the  state  then 
the  state  may  tax  it  at  its  situs. 

In  the  case  of  -mith  et  al.  v,  Ajax  Pipe  Line  Co,,  87 
Fed.  Hep.  (2d)  (1937)  which  w r s before  the  Circuit  Court  of 
Appeals  of  the  Lighth  Circuit,  the  question  of  tbs  aithority 
of  the  Missouri  Taxing  officials  to  assess  and  tax  a bank  de- 
posit of  a company  authorized  to  do  business  in  Missouri, 
was  before  the  court.  The  company  had  its  office  in  Green 
County,  Missouri;  it  was  a Delaware  corporation  and  the  bank 
deposit  sought  to  be  t axed  wasin  a bank  in  Now  York.  At,  1.  c. 
569,  the  court  in  treating  this  question  lie  Id:  "Bank  de- 
posits are  not  physical— tangible — property  but  choses  in  action- 
indebtedness — intangible  property."  In  this  case  the  court 
also  held  that  under  the  Fourteenth  Amendment,  it  is  necessary 
for  a state  to  have  Jurisdiction  over  property  in  order  to 
subject  it  to  ad  valorem  taxation. 

And  at  1.  c,  569,  the  court  said: 


"In  determining  this  taxation  juris- 
diction', or  situs,  two  opposed  con- 
siderations—place  of  owner ship  anu  place 
of  property  location— have  caused  the 
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legal  difficulties.  In  respect  to 
realty , the  solution  has  been  simple. 

In  the  respect  to  personalty,  the 
difficulty  has  been  and  Is  very  real. 

This  difficulty  arises  from  the  com- 
mon-law rule  of  mobilia  sequuntur  per- 
sonam which  is  broadly  applied  in 
many  legal  situations  of  which  taxa- 
tion is  but  one.  But  that  legal  prin- 
ciple is  not  unassailable*  It  is  a 
court  made  rule  designed  to  work  out 
practical  justice*  (Citing  cases)  * * 
*«•«*«■»*«*#•«  Being  such, 
it  is  pushed  no  further  tnan  t he  r eason 
for  its  existence  justifies  and  where 
Justice  requires  a departure  there- 
from exceptions  arc  made,  both  in  other 
fields  of  law  and  in  taxation.  (Citing 
cases)  ***•#****##*#*# 

* if  * * In  the  field  of  taxation,  these 
exceptions  are  the  result  of  changed 
economic  ana  business  conditions  (Wheeling 
Steel  Corp.  v.  Pox,  298  U.  S.  193,  210, 

56  S.Ct.  773,  777,  80  L.  Ed.  1143)  and 
have  constituted  a development  running 
through  many  decisions  of  the  Supreme 
Court. 

"This  development  has  followed  two 
lines  which  are  somewhat  parallel.  e 
divergence  arises  from  the  respective 
tangible  and  the  intangible  characters 
of  the  property,  ofnce  the  matter  of 
situs  w&s  the  problem  of  location,  the 
law  has  long  declared  the  rule  that  physical 
location  of  tangibles  within  a state  gave 
tax  jurisdiction  if  such  location  be  of 
such  permanence  that  theproperty  could 
properly  be  regarded  as  a part  of  the  prop- 
erty in  the  state.  The  questions  in  that 
connection  have  to  do  with  physical  location 
and  permanency  of  such  location.  (Citing 
cases)#  ft**###***####*#* 
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"However  'when  we  deal  with  In- 
tangible property,  such  as  credits 
and  choses  in  action  generally,  we  en- 
counter the  difficulty  that  by  reason 
of  the  absence  of  physical  character- 
istics they  have  no  situs  in  the  physi- 
cal sense,  but  have  the  situs  attri- 
butable to  them  in  legal  conception. ' 
Wheeling  Steel  Corp.  v.  Fox,  298  U.  S. 

193,  209,  56  S.  Ct.  773,  776,  80  L.  Ed. 
1143.  This  'legal  conception'  lias  been 
a development  analogous  to  and  later 
than  that  as  to  tangibles.  Wheeling 
t tcel  Corp.  v.  Fox,  supra,  298  U.  ft* 

193,  at  page  210,  56  S.Ct.  773,  777, 

30  L.  Ed.  1143.  At  first,  the  ten- 
dency was  to  apply  the  domicile,  or 
mobilia  sequuntur  -ersonam  principle 
on  the  theory  of  the  difficulty  of 
ascertaining  sepai'ate  property  situs 
although  taxation  was  permitted  also 
in  the  state  where  separate  situs  could 
be  determined— as  in  the  case  of  jRoi*tga0es. 
Union  Refrigerator  Transit  Co.  v • xLen- 
tucky,  199  TJ.S.  194,  206,  26  5.  Ct.  36, 

50  L.Ed.  150,  4 Ann.  Cas.  493.  The 
moving  consideration  back  of  allowance 
of  such  double  taxation  was  the  'practical 
consideration  of  collecting  the  tax  upon 
such  property,  either  in  the  state  of 
tlie  domicil  or  the  situs.'  Union  Refrig- 
erator Transit  Jo.  v.  Kentucky,  supra, 
page  205,  of  199  o.S.  26  S.Ct.  36,  38, 

50  L.Ed.  150,  4 Ann. Cas.  493.  The  next 
step— in  analogy  to  tangibles  (Safe  De- 
posit & Trust  Co.  v.  Virginia,  280  U.S. 

83,  93,  50  S.Ct.  59,  61,  74  L.Ed.  100, 

67  A.L.R.  386)— was  to  accord  a local 
tax  situs  'other  than  at  the  domicile 
of  their  owner,  if  they  have  become  in- 
tegral parts  of  same  local  business.'" 
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So  it  seems  from  tbs  principle  &p  lied  in  the  Ajax 
Pipe  Line  case,  ai  pra,  that  the  intangible  property,  in 
order  to  be  taxed  at  its  situs,  rauut  have  a commercial  or 
business  situs.  The  court  in  that  case  held  that  the  Mis- 
souri authorities  were  authorized  to  tax  this  bank  deposit 
at  the  domicile  of  the  owner.  Tlie  question  of  the  authority 
to  tax  this  deposit  at  its  situs  in  New  York  was  not  passed 
on  in  that  c&86. 

Tne  most  recent  announcement  of  the  principle  by  the 
Supreme  Court  of  the  United  States  la  under  date  of  April  27, 
1942,  in  the  case  of  State  TaX  Commission  of  Utah  v.  Malcolm 
P.  Aldridge  et  al.  In  that  cusc  the  court  applied  the  prin- 
ciple that  intangibles  nay  be  taxed  in  the  domicile  of  tlie 
owner  as  well  as  at  itc  situs  regar aloes  of  whe ther  or  not 
such  situs  Is  a business  situs.  This  principlo  has  not  been 
applied  by  the  Missouri  courts.  In  fact  the  principle  which 
has  been  followed  by  our  Missouri  courts  has  been  that  such 
property  may  be  taxed  at  its  situs  if  it  is  a business  or 
commercial  situs.  Applying  the  latest  principle  laid  down 
by  the  duprene  Court  of  the  United  States,  if  intangible  per- 
sonal property  has  a situs  in  the  State  of  Missouri  and  re- 
ceives some  of  the  benefits  of  sovereignty  of t he  state,  then 
they  would  be  taxable  providing  the  mode  of  assessment  and 
taxing  hae  been  set  up  by  the  Legislature. 

As  we  understand  your  question,  you  pir  ticularly  refer 
to  a bank  deposit  which  is  owned  by  a nonresident.  Bank  de- 
posits receive  the  protection  of  trie  Missouri  laws  and  of  the 
courts  and  we  think  this  service  is  sufficient  to  authorize 
tiie  state  to  impose  a tax  on  such  intangibles. 

As  stated  in  the  Ajax  ripe  Line  case,  supra,  trie  relation 
of  debtor  and  creditor  exists  between  the  uepositor  and  the 
beak.  The  law  require  a that  every  person  owning  or  holding 
property  shall  bo  liable  fox*  t&xes.  i'.e  fall  to  find  any  au- 
thority to  support  the  p rinciplc  that  tne  bank  is  the  holder 
of  the  depositor’s  property.  Y.e  do  not  tnink  that  it  could 
be  said  that  the  deposit  in  tire  bank  could  b e classed  as  prop- 
erty under  the  care , charge  or  management  of  the  bai  ker  and 
that  It  is  the  duty  of  tlie  banker  to  list  such  property.  Trie 
bank  owes  the  depositor  an  amount  of  money— it  is  not  any  spe- 
cific property. 


* 
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On  the  question  of  whether  or  not  Missouri  has  provided 
f or  t he  taxing  of  such  intangibles,  we  refer  to  the  principle 
announced  in  State  ex  rel.  v.  Kansas  City  rower  and  Light 
Company  145  S.  W.  (2d)  116,  120,  wherein  the  court  saldt 

"It  is  conceded  that  under  our  system 
of  taxation  there  can  be  no  lav.iful 
collection  of  a tax  until  there  is  a 
lawful  assessment  and  there  can  be 
no  lawful  assessment  except  in  the 
manner  prescribed  by  law  and  of  prop- 
erty designated  by  law  for  that  pur- 
pose. % ««««««" 

In  that  cuse  the  court  held  that  the  taxing  authorities 
had  not  been  p rovided  with  a lawful  plan  of  assessment  there- 
fore the  tax  Judgment  was  void. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  department  that 
intangible  personal  property  such  as  bank  deposits,  deposited 
in  Missouri  banks  could  be  taxed  in  Missouri  if  a plan  for 
assessment  were  provided. 

Ue  are  further  of  the  opinion  that  no  lawful  plan 
of  assessment  of  such  intangibles  is  now  provided  under  the 
1 ws  of  this  state. 


Itespeotfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APf’ROVLD: 


HOY  KcKIfiRlCK 
Attorney  General 


TUB: AW 


COUNTY  ASSSS?0?S: 


ixoenses  incurred  by  the  various  c-o^nty  assessors 
while  attending  "group  meetings’  called  oy 
State  Tax  Commission  unaer  Sec.  11027,  Laws 
1941,  shall  be  paid  by  the  counties  from  which 
counties  the  assessors  have  attended  such 
meetings . 


May  20, 


1942. 


Honorable  Jesse  A.  Mitchell 
Chairman 

State  Tax  Commission 
Jofferaon  City,  Missouri 


Dear  Mr.  Mitchell: 


Your  opinion  request  of  it.ay  19,  1942,  lias  been 
referred  to  me.  This  request  is  as  follows: 

"An  opinion  of  your  Department  written 
on  way  6,  1942,  regarding  the  payment 
of  expenses  of  county  officers  by  the 
county  while  such  county  officers  are 
attending  their  respectivo  conventions, 
has  come  to  our  attention. 

"Under  Section  11027,  of  the  Laws  of 
Missouri,  1941,  the  Commission  is  em- 
powered to  call  a group  meeting  of  two 
or  more  assessors  to  discuss  various 
matters  pertaining  to  the  assessment 
of  property  in  the  different  counties 
in  the  State  of  Missouri.  We  would 
like  to  have  an  opinion  of  your  Depart- 
ment on  whether  or  not  the  "group  meet- 
ings" prescribed  in  the  above  section, 
come  under  the  terra  "conventions"  which 
the  former  opinion  dealt  with  and  whether 
or  not  the  expenses  of  the  assessors 
while  attending  these  group  meetings 
called  by  the  Tax  Commission,  shall  be 
paid  by  the  respective  counties." 

In  our  former  opinion,  referred  to  in  your  letter, 
it  was  the  opinion  of  this  Department  that  the  various  counties 
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of  the  State  could  not  pay  the  expenses  of  the  various 
county  officials  inc-rreu  while  attending  their  respective 
conventions.  There  ?/as  one  exception  made  to  this  general 
rule  and  that  was  in  the  caso  ol  the  county  superintendent 
of  schools.  T.  is  particular  officer  is  required  under 
Section  10617,  ii.  S.  ho.  1959,  to  attend  certain  conventions 
called  by  the  State  Superintendent  of  Schools.  This  section 
provides  as  follows : 

“During  his  tor.:i  of  office  the  county 
superintendent  shall  not  engage  in 
teacning  or  in  any  other  employment 
that  interferes  with  the  duties  of  his 
orfica  as  prescribed  by  law.  Ho  shall 
spend  annually,  studying  rural  school 
problems  and  supervision  of  schools, 
five  days  in  conventions  called  by  the 
state  superintendent  of'  public  schools, 
or  twenty  days  in  the  state  university 
or  in  one  of  the  state  teachers  colleges, 
or  in  some  other  manner  approved  by  the 
state  superintendent.  He  shall  not  re- 
ceive his  salary  for  the  third  quarter 
of  the  year  until  ho  presents  a certifi- 
cate, signed  by  the  state  superintendent, 
stating  that  he  has  spent  the  period 
prescribed  by  law  in  studying  rural 
school  problems  and  supervision  of 
schools , and  that  his  report  as  county 
superintendent  of  public  schools  has 
been  properly  made  to  the  state  superin- 
tendent of  ouolic  schools. M 

It  can  be  soen  that  this  statute  requiring  the  attendance 
of  the  county  superintendent  of  scho  Is  at  these  conventions 
is  required  under  the  laws  of  this  State  and  the  county  where- 
in the  officer  lives  is  required  under  this  section  to  pay 
his  expenses  unless  such  expenses  exceed  the  statutory  amount 
set  up. 

Section  11027  of  the  Laws  of  Missouri,  page  694, 
subsection  14,  provides  that  the  State  Tax  Commission  is  em- 
powered to  call  “group  meetings”  of  two  or  more  assessors 
from  the  State  of  Missouri.  This  section  reads  as  follows: 
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"The  com-lsslon  la  empowered  to  call 
a -;roup  meeting  of  two  or  more  assessors 
at  such  time  and  place  aa  It  may  desig- 
nate, due  notice  of  which  shall  be 
given  by  the  commission.  For  attending 
such  meetings  assessors  who  will  make 
the  assessment  for  that  year  shall  be 
allowed  a per  diem  of  five  dollars  for 
the  time  actually  spent,  including 
going  to  and  returning  from  such  meet- 
ing, and  shall  be  reimbursed  for  trans- 
portation expense  actually  incurred  in 
going  to  and  returning  from  said  annual 
meeting,  not  to  exceed  five  cents  per 
mile.  Frovided,  in  counties  under  town- 
ship organization  the  commission  shall 
call  a meeting  of  the  township  assessors 
at  the  county  seat  of  said  county  at 
which  meeting’ a representative  of  the 
commission  shall  be  present;  and  pro- 
vided further,  the  township  assessors 
shall  receive  no  compensation  other  than 
their  necessary  expenses  in  attending 
said  meeting.  T.hen  such  claims  are 
verified  by  oath  and  approved  by  the 
corasission,  or  any  member  thereof,  they 
shall  be  presented  to  the  county  court, 
or  other  taxing  officers , and  when  duly 
audited  a warrant  in  payment  shall  be  issued 
ana  paid  out  of  any  funds  belonging  to  the 
county  or  other  municipal  subdivision  which 
such  assessor  officially  serves." 

It  will  be  found  that  this  section  do  is  not  refer  to  conven- 
tions but  refers  to  "group  meetings"  and  prescribes  that  the 
State  Tax  Commission  may  caL I these  meetings  to  be  composed 
of  two  or  more  assessors  and  is  not  a call  for  the  assessors 
from  all  over  the  State  of  Missouri. 

A convention,  as  ruled  on  in  the  former  opinion, 
we  believe  to  be  a meeting  called  by  a voluntary  organization 
formed  by  a certain  group  of  officials,  which  convention  is 
called  for  the  jurpose  of  promoting  the  welfare  of  such  class 
of  officials  and  for  their  mutual  benefit.  This  typo  of 
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gathering  is  called  by  a boo,,  which  is  not'  created  by 
law  out  which,  as  stated  above,  merely  formed  by  the 
group  of  officials  themselves.  The  group  aeotings 
specified  in  Section  11027,  supra,  are  called  by  the 
State  Tax  Commission,  which  is  a body  created  by  law  and 
suen  statute  states  that  the  Tax  Commission  Liay  call  a 
"group  moating"  of  "two  or  more  assessors."  e cannot 
conceive  a eeting  of  this  kind  to  bo  in  any  way  tamed 
a "convention."  And  a meetir.:  such  as  this  certainly 
was  not  contemplated  in  the  for  ter  opinion  of  this  depart- 
ment . 


It  is,  therefore,  the  opinion  of  this  department 
that  the  "group  meeting"  as  specified  in  Section  11027, 
supra.  Is  not  a convention  as  contemplated  in  our  former 
opinion  and  that  tue  counties  from  wnich  the  assessors 
attend  such  mooting  of  tire  Tax  CoebuIs sion  shall  reimburse 
the  assessors  attending  the  aforesaid  meeting  in  accord- 
ance with  Section  11027  of  the  Lav;s  of  i i:  souri,  1941. 


respectfully  submitted. 


JOHN  .PH IPS 

Ass is  taut  At torney-Genoral 


APPROVED* 


ROY  ideKIT  TRICK 

Attorney-General 
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TAXATION:  In  assessing  franchises  of  public  utilities 

under  Section  11240  R.  S.  Missouri,  1939,  the 
value  of  such  is  to  be  listed  under  heading 
of  "allother  property." 


May  2b,  1942 


Honorable  Jesse  A,  • Itchell, 
Chairman 

State  Tax  Commission 
Jefferson  City,  Missouri 


Dear  oirs 


FILE 


In  your  letter  of  May  4,  1942,  you  present  the  follow- 
ing question:  In  the  assessment  of  public  utilities  under 
Sections  11240  and  11241,  K.  S.  Missouri,  1939,  must  there 
be  a separate  valuation  placed  on  the  "franchises"  of  such 
corporations,  or  is  that  -variation  to  be  reflected  under 
the  heading  of  "all  other  pr  perty?" 

Section  11240,  R.  S.  Missouri,  1939,  provides: 


"The  franchises  (other  than  the  right 
to  be  a corporation)  of  all  railroad, 
street  railroad,  bridge,  telegraph, 
telephone,  conduit,  water,  electric  light 
ana  gas  companies,  and  of  all  other  simi- 
lar corporations  owning,  operating  and 
managing  public  utilities,  and  of  all 
quasi  public  corporations  possessing 
special  and  peculiar  privileges  and  autho- 
rized by  law  to  perform  any  public  ser- 
vice (except  corporations  formed  for 
religious,  educational  and  benevolent 
purposes)  shall  be  assessed  for  the  pur- 
poses of  taxation  at  the  same  time  and 
in  the  same  manner  as  other  property  of 
such  corporation  is  now  or  may  hereafter 
be  required  to  be  assessed;  and  there 
shall  be  levied  upon  the  assessed  value 
of  such  franchise  the  same  rate  of  tax- 
ation as  may  be  levied  upon  other  proper- 
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ty  of  such  corporation.  Said  tax 
shall  e due  and  payable,  and  like 
proceedings  may  be  had  to  collect 
the  same,  and  when  collected  it  shall 
be  disposed  of  in  the  same  way  as  the 
taxes  imposed  upon  the  other  property 
of  such  corporation.” 


Epitomized,  that  section  requires  the  "franchises” 
of  all  corporations  owring,  operating  and  managing  public 
utilities  to  be  assessed  for  taxation  purposes  at  the 
same  time  and  in  the  same  manner  as  other  pro  e rty  of 
such  corporation  is  assessed;  there  is  to  be  levied  on 
the  assessed  value  of  such  "franchise”  the  same  rate  of 
taxation  levied  upon  other  pro  « rty  of  the  corporation; 
and  the  same  is  made  due,  payable  and  collectible,  the 
same  as  other  property  taxes. 

Section  11241,  R.  S.  Missouri,  1959,  provides: 


"The  state  board  of  equalization  in 
cases  of  railroads,  street  railroads, 
bridges,  telegraph,  telephone  companies 
and  all  other  corporations  whose  property 
the  state  board  of  equalization  is  now 
or  may  hereafter  be  required  to  assess, 
and  the  county  assessor,  in  case  of  the 
other  quasi  public  corporations  referred 
to  in  the  preceding  section,  shall  ascer- 
tain, fix  and  determine  the  total  value 
for  taxable  purposes  of  the  entire  proper- 
ty of  such  corporation,  tangible  and  in- 
tangible, in  this  state,  and  shall  then 
assess  the  tangible  property  and  deduct 
the  amount  of  such  assessment  from  the 
total  valuation  and  enter  the  remainder 
upon  the  assessment  list  or  in  the  assessor's 
books,  under  the  head  of  'all  other  property.'" 
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Epitomizing  this  section,  it  appears  that  the  state 
board  of  equalization  is  required  to  do  i ur  things,  ^hey 
are:  (1)  ascertain,  fix  and  determine  the  total  value, 
for  taxable  purposes,  of  the  entire  property  of  such  corpo- 
ration, tangible  and  intangible,  in  this  jstate;  (2)  assess 
the  tangible  property;  (3)  deduct  the  amount  of  such  (the 
tangible  property)  assessment  from  the  total  valuation, 
and  (4)  enter  the  remainder  upon  the  assessment  list, 
under  the  head  of  "all!  other  property." 

I 

In  btate  v.  St.  L.  & E.  St.  L.  Elec.  ivy.  Co.,  216 
S.  W.  763,  (Mo.  Sup.)  the  court  in  dealing  with  these 
aarr:e  statutes  said,  1.  c.  765: 


"Appellant  insists  that  the  tax  assess- 
ment is  illegal  because  the  defendant 
owns  no  railroad  franchises  except  the 
franchise  to  be  a corporation,  which  is 
a non taxable  one.  ihis  is  a misconcep- 
tion. Ihe  defendant  does  own  railroad 
franchises  other  than  that  implied  in 
that  of  a grant  of  a charter  to  it. 

It  possesses,  by  the  terms  of  its  char- 
ter, the  right  to  contract  and  operate 
a railroad.  Ihe  bridge  over  which  its 
track  is  laid  is,  in  a general  sense,  a 
public  highway.  Under  the  Constitution 
of  tills  state,  its  right  to  operate  its 
street  railway  over  the  public  liighway 
(the  bridge)  could  only  be  exercised  by 
the  consent  of  the  local  authorities 
having  control  of  the  highway  proposed 
to  be  occupied  by  such  street  railway. 
Const,  art.  12,  sec.  20.  When  it  ob- 
tained this  permission  to  operate  its 
street  railway  on  this  public  highway 
for  50  years,  the  legislative  grant 
instantly  became  effective,  and  vested 
in  appellant  a valuable  franchise,  wholly 
distinct  from  its  franchise  of  artificial 
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entity  (State  ex  rel.  v.  Hailroad, 

140  Mo.  loc « clt.  549,  41  S.  W.  955, 

58  L.  R.  A.  218,  62  Am.  St.  Rep.  742), 
and  one  which  Is  specifically  assessable 
for  taxation  under  the  terms  of  the  stat- 
utes providing  for  taxation  of  franchises. 
State  ex  rel.  v.  Wiggins  Tr~yy  Co.,  208 
Mo.  622,  106  S.  V . 1005.  Proceeding  un- 
der these  statutes,  and  in  accordance 
with  the  method  prescribed  in  a subse- 
quent section  (11559,  R.  S.  1909),  the 
board  of  equalisation  assessed  and  ad- 
justed the  taxes  laid  on  defendant’s 
franchises  on  a mileage  basis,  and  af- 
ter the  hearing  of  evidence,  and  in  so 
doing  it  arrived  at  the  conclusion  that 
the  value  of  the  intangible  property  of 
defendant  in  Missouri  was  |173,000.16. 

It  referred  to  this  specific  assessment 
as  one  made  on  ’all  other  property ♦ of 
defend c.  a method  of  distinguishing 
the  various  items  approved  in  State  ex 
rel.  v.  t.l^glns  frerry  Co. , 206  Mo.  622. 

I06  S.  W.  1005.  * * * * * ** 

ITTnoer s coring  ours.) 


In  the  Wi  gins  Ferry  Co.,  case,  208  Mo.  622,  re- 
ferred to  in  the  preceding  case  as  approving  this  statu- 
tory method  of  diatii-guishing  the  various  items  in  Sec- 
tions 11240  and  11241,  the  point  involved  was  whether  the 
Items  lumped  under  "all  other  property"  consisted  of  the 
value  of  a franchise  to  operate  a ferry  across  the  Missis- 
sippi River.  The  Ferry  Company  sought  to  prove  such  was 
a fact,  and  if  such  were  so  the  court  said,  (1.  c.  643) : 

" * * the  levy  would  be  clearly  invalid,  for  the  reason 

that  it  would  be  a tax  imposed  by  a 3tate  upon  interstate 
co  merce,  which  is  prohibited  by  the  Constitution  ar.d 
laws  of  the  United  States."  The  court  rejected  the  Ferry 
Company’s  version  of  what  was  included  within  the  assess- 
ment for  "all  other  property",  but  accepted  the  State's 
version,  as  follows,  at  1.  c.  645: 
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"Ihe  appellant's  oral  evidence,  while 
very  meager,  tends,  howev  r,  to  prove 
that  'all  other  property  at  *30,000, ' 
mentioned  in  the  assessment,  was  an 
assessment  against  the  railroad  in 
question  Tor  the  right  and  privilege 
of  coi  8 true ting,  maintaining  and  opera- 
ting the  road  In  this  otate,  in  connec- 
tion with  its  ri  ’lit  to  conduct  its  busi- 
ness wherever  the  system  of  lines  belonging 
to  the  three  combined  companies  extend, 
all  representing  a unity  of  use  ir.  the 
entire  corporate  property  of  the  three  cor- 
porations, thereby  making  the  same  much 
more  valuable  than  it  otherwise  would  be 
for  use  separately  and  independently  of 
each  other,  ihe  evidence  also  tends  to 
show  that  the  otate  noard  of  Equalisation 
in  arriving  at  the  vslue  of  the  railroad 
In  question,  alter  making  an  investigation 
arid  hearing  evidence,  ascertained  the  kind 
and  amount,  as  well  as  estimated  whe  fair 
value,  of  the  tangible  and  intangible  pro- 
perty of  the  three  companies  as  an  entire 
system  of  transportation,  at  a certain  sum, 
not  including,  however,  the  value  of  the 
right  of  each  of  said  companies  to  be 
corporations.  Ihe  board  then  ascertained 
the  value  of  the  tangible  property  of  all 
of  the  companies  and  deducted  that  sum 
from  the  total  value  of  the  tangible  and 
intangible  property  of  the  three  companies, 
thereby  fixing  the  value  of  the  intangible 
property.  * J-  •»-  # * * # • " 


In  ruling  the  point  the  court  said,  at  1.  c.  647: 

# * from  the  record  before  us  we 
are  unable  to  concur  in  the  views  that 
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the  value  of  the  franchise  of  the 
Ferry  Company  was  included  in  the 
board’s  estimate  of  the  value  of  the 
intangible  property  of  those  companies. 
Our  understanding  of  the  evidence  la 
that  the  franchises  of  all  tjhr-ce  com- 
panies, that  is,  the  rights  to  be  a 
corporation  and  to  conduct  a ferry 
and  a railroad  business,  were  excluded 
from  thatTesti  ete ; but  the  value  of 
the  righrs  and  privileges  of  thoe  e com- 
panies, acting  in  unison  as  one  company, 
to  construct,  maintain  and  operate  a 
system  of  railroad  in  this  otate  in 
connection  with  and  a part  of  a system 
in  another  State,  was  Included  in  the 
valuation  upon  which  the  assessment 
was  based. " 


Then,  at  1.  c.  651,  the  court  said  of  tnis  situation: 


"if  the  facts  of  this  case  are  as  wt» 
understand  them  to  be,  then  we  are 
clearly  of  the  opinion  that  the  assess- 
ment is  valid  and  that  the  taxes  should 

be  paid,  # ■#  # tt  if  ft  ft  " 


It  thus  seems  apparent  from  these  excerpts  the  court 
approved,  a.*  the  lilectric  Lj,  Co.,  case  so  holds,  the 
method  of  lumping  into  "all  other  pr  perty"  the  franchises 
taxable  under  Section  11240. 


CONCLUSION 


It  therefore  Is  our  opinion  that  In  the  assessment 
of  public  utilities  under  sections  11240  and  11241  h.  o 
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Missouri,  1939,  it  is  rot  necessary  that  there  be  a 
separate  valuation  placed  on  the  "franchises"  of  such 
corporations,  but  that  valuation  is  to  be  reflected  along 
with  other  inuanjible  lte.au  under  the  head  of  "all  other 
property. " 


Respectfully  submitted 


Lk  Khi  JL  L.  BhADLKY 

Assistant  attorney  General 


AP  ROV^D: 


ROY  . cKlTT  -abri 

Attorney  General  of  Missouri 
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TAXATION: 


Jurisdiction  of  Tax  Commission  to  entertain  complaint 
on  assessments  is  not  dependent  on  County  Board  of 
Equalization  having  been  appeared  to. 


October  27,  1942 


Honorable  Jesse  A*  Litchell 
Chairman,  Ltate  rax  Commission 
Jefferson  City,  Lissouri 

Bear  Lir : 


On  July  2b,  1039,  in  an  opinion  to  the  Honorable  Clarence 
Lvans,  we  concludeu  that  it  w as  not  necessary  lor  a taxpayer 
to  appeal  first  to  the  County  Board  of  Equalization  wi sen  he 
felt  aggrieved  as  to  the  assessment  of  his  property,  before 
such  matter  coulu  be  presented  to  the  Tax  Commission. 


On  Juno  14,  1935  in  an  opinion  to  the  Honorable  JesEe  • 
Litchell,  where  the  seme  uuestion  ves  presented,  wo  concluded 
just  the  op  oeite,  holaing  that  unless  the  taxpayer  first  appealed 
to  the  County  3oara  of  equalization,  the  . tate  Tax  Cort.iBsion 
had  no  jurisdiction  to  entertain  a proceeding  to  review  the 
assessment. 


You  have  called  our  attention  to  the  conflict  In  these 
opinions  and  ask  that  we  again  review  this  question.  The  ques- 
tion, stated  precisely  is:  May  the  State  Tax  Commission  enter- 
tain the  complaint  of  a taxpayer  concerning  the  atsi  aament 
of  his  property  when  no  previous  complaint  on  said  assessment 
has  been  uaa®  to  the  County  Board  o.  Equalizations 

In  the  assessment  of  real  and  personal  property  foi*  tax- 
ation, the  assessor  must  take  a list  of  all  the  taxable  property 
in  his  county  (Lection  10950  R.l,  ko.,  1939)  or  in  the  event 
no  list  is  made  by  the  taxpayer,  the  assessor  may  moke  a list 
on  his  own  view  (Lection  10954  it.  Mo.,  1939).  After  a list 

of  the  taxable  property  is  obtained,  it  is  the  dutv  of  the 
assessor  to  value  all  of  said  oroperty  at  its  true  value  in 
money  (Lection  10981  a.L.  bo.,  1959).  These  valuations  are  to 
be  shown  on  the  assessment  rolls  or  book  which  the  assessor 
makes  up  (Lection  10981  n.L.  Lo,,  1959)  and  said  books  are  to  be 
delivered  to  the  County  Court  on  or  before  January  20th,  in 
each  year  (section  10990  li.  b.  Lo.,  1939). 
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f.ectlon  .10092  u.  2.  Lo.,  1929,  provides: 

"l.very  person  v/iio  thinks  himself  a^crieved 
by  the  assessment  of  Ills  property  may 
appeal,  ana  every  appeal  shall  be  in 
writing,  and  verified  by  afi'iuavit,  and 
shall  state  specially  the  rounds  of  the 
appeal  and  the  matter  or  thing  complained 
of,  and  no  other  matter  shall  be  con- 
sidered by  the  board.'* 

in  appeal  thus  t a,:en  from  the  assessor's  assessment,  is 
heard  by  toe  County  Board  of  equalization  (ections  10992, 

10995  and  11004  u.  S«  i.o.,  1939)  ..hen  it  meets  on  the  xirst 
Monday  in  April  each  year  (section  11001  u.  L-.  .o.,  1039). 

oction  11027  ...  3.  io.,  1939,  deals  v;ith  toe  powers  of  tlie 
State  i.ax  Commission.  It  provides  as  follows: 

"It  shall  be  toe  duty  of  the  commission, 
ana  the  commissioners  shall  iiave  power  and 
authority,  subject  to  toe  right  of  the  atute 
board  of  equalization,  finally  to  adjust 
and  equalize  the  values  of  real  and  per- 
sonal property  umont.  toe  several  counties 
of  the  state,  as  follows: 


"(8)  To  raise  oz*  lower  toe  assessed  valua- 
tion of  any  real  or  personal  property,  in- 
cluding the  power  to  raise  or  lower  toe 
asses aed  valuation  of  the  real  or  personal 
property  of  any  individual,  copartnership, 
company,  association  or  corporation:  Pro- 
vided, that  before  any  such  assessment  is 
so  raised,  notice  of  t.i®  Intention  of  the 
commission  to  raise  such  assessed  valuation 
ana  of  the  time  anu  place  at  which  a hear- 
in  thereon  will  be  held,  shall  be  given 
v-  * . ..  as  provided  in  section 

11028." 
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Lection  11023,  a.  L.  ho.,  1939,  provides: 

"After  the  various  asses smont  rolls  re- 
quired to  be  made  by  law  shall  have  been 
passed  upon  by  the  several  boards  of  equal- 
ization ana  prior  to  the  in. akin,  and  de- 
livery of  the  tax  rolls  to  the  proper  of- 
ficers for  collection  of  the  taxes,  the 
several  assessment  rolls  shall  be  subject 
to  Inspection  by  the  commission,  or  by  any 
member  or  duly  authorized  at;ent  or  rep- 
resentative thereof,  and  in  case  it  shall 
appear  to  the  commission  after  such  in- 
vestigation, or  be  made  to  appear  to  said 
commission  oy  wi*itten  complaint  of  any 
taxpayer  that  property  suoject  to  taxation 
has  been  omitted  from  said  roll,  or  in- 
uividual  assessments  have  not  been  made  In 
compliance  with  law,  the  said  coraniss-on 
may  issue  an  oraer  directin.,  the  assessing 
officer  whose  assessments  are  to  be  re- 
viewed to  appear  with  his  assessment  roll 
and  the  sv/orn  statements  of  the  person  or 
persons  whose  property  or  whose  assessments 
are  to  be  considered,  at  a time  and  place 
to  be  stated  in  said  order,  said  time  to 
be  not  less  than  five  days  fro...  the  uate 
of  the  issuance  of  said  order,  and  the 
place  to  be  at  the  office  of  the  county 
court  at  the  county  seat,  or  at  such  other 
place  In  said  county  in  which  said  roll 
was  made  as  the  commission  shall  ueew  most 
convenient  for  the  hearing  herein  provided. 


The  county  boara  moots  on  the  first  Londay  in  mpril  in  each 
year  (Lect.on  110 Jl  a.  l.  ho.,  1939)  and  the  Ltuto  boara  meets 
on  the  last  hednesday  in'  February  in  each  year  ( ectlon  11035 
iv.  l . i.o.,  1959).  . fter  these  boards  have  equalized  and  ad- 

justed the  tax  rolls  the  county  clerk  mu  t,  within  ninety  (90) 
uays,  extend  said  taxes  m the  books  (Lection  11043  u.  L.  ho., 
1939) . After  the  books  have  been  adjusted  and  the  tax  extended 
tiie  books  are  to  be  aelivored  to  the  collector  (Lection  11052 
A.  L.  ho. , 1939). 
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It  will  be  noticed  that  lection  11C28  supra,  limics  the 
power  oi'  the  Commission  to  being  exercised  after  the  assessment 
i-olls  arc  adjusted  and  before  the  tax  books  ar>_  uellvcrod  to 
the  collector.  Thus,  in  this  interim  (one  of  indefinite 
duration  as  the  precoeuin^,  paragraph  shows)  the  dux  Commission 
either  on  its  own  motion  or  on  complaint  may  review  assessments 
anu  raise  or  lower  the  valuation. 

There  is  nothing  about  the  language  in  sections  11027  or 
11028,  indicating  that  the  jurisdiction  of  the  tax  commission 
is  depenaent  u on  there  first  Laving  been  a complaint  made 
to  a county  board  of  equalisation,  sittin^.  as  a board  of 
appeals  to  review  the  assessor’s  valuations. 

Hone  of  the  cases  relating  to  the  Tax  Commission ' s power 
have  ever  passed  upon  this  question,  out  the  general  language 
in  First  Trust  Co.  v.  ells,  2 o 2. 1. . (2d),  108  (Lo.  .up.) 
supports  our  present  view  that  the  jurisdiction  of  the  tax 
commission  is  not  dependent  upon  there  having  oeen  a previous 
appeal  to  the  county  board  of  equalization.  The  court  stated 
in  said  case,  at  1.  c.  Ill: 

"Our  statutory  scheme  of  assessing  prop- 
erty for  the  purpose  of  levying  ad  valorem 
taxes  affords  the  taxpayer  at  every  stage 
of  the  ..roceeuin^  an  op  ortunity  to  be  heard 
with  respect  to  the  correctness  of  tlie  assess- 
ment of  his  property.  Inaeed,  the  right  to 
sue  hearing  is  not  foreclosed  until  the  tax 
books  are  actually  uelivered  to  the  ofiicers 
Intrusted  with  the  duty  of  collecting  tlie 
taxes.  Kven  though  the  action  of  the  state 
board  of  equalization  corapletos  tide  assess- 
ment, its  decisions  may  be  opened  up  for 
rehearing  upon  a proper  showing,  through  the 
mediation  of  the  state  tax  commission. 

Jrinkernof f-r aris  _avin  ,s  Trust  Co.  v. 
liill  (do.  Sup.)  19  L,  V..  (2d)  746,  751." 

In  Brin]  x-  eff-Faris  i avinf  s Trust  o.  v.  ill  1 
(2d)  746  (ho.  tupO  the  court  in  discussing  the  powers  of  the 
tax  coiomission,  said  at  1.  c.  751: 
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" ii  una  it  has  authority,  on  the  com- 
plaint ox  any  taxpayer  anu  after  f!7c  vari- 
ous asse.a..tent  rollshavi  been  passed  upon 
by  the  several  boar us  of  equal la at ion,  but 
before  the  delivery  of  t lie  tax  rolls  "to 
the  proper  officers  for  collection,  to  hold 
he  arings  for  the  purpose  of  determining 
whether  any  property  subject  to  taxation 
has  been  omitted  from  the  assessment  rolls 
and  whether  any  property  thereon  has  been 
improperly  valued,  and  to  mako  such  changes 
with  respect  thereto  as  shall  be  necessary 
to  make  the  assessment  rolls  conform  to 
the  facts  as  l'ounu  by  them. " 

The  molding  of  these  two  cases  was  a^ain  expressly  approved  in 
Ltatc  ex  rel.  Thompson  v.  J^nes  41  L.  . (2d)  393  (L'.o.  .up.) 

As  heretofore  stated,  we  do  not  tliink  that  the  jurisdiction 
of  the  tax  commission  is  dependent  upon  there  .laving  been  an 
appeal  to  a county  board  of  equalizati ai.  The  statutes  arc  silent 
on  that  subject  anu  the  bupreme  Court,  in  the  cases  cited,  supra, 
has  taken  notice  of  that  statutory  silence  on  three  occasions 
by  rulin0  that  the  tax  commission  could  review  an  assessment 
on  complaint  at  any  time  between  the  adjustment  of  the  assess- 
ment rolls  and  the  uelivery  of  the  books  to  the  collector. 

However,  before  conducing  this  opinion,  we  think  it  well 
to  note  th;  t while  the  tax  commission  racy  entertain  a complaint 
about  t-n  assessment  without  there  first  having  been  an  appeal 
to  the  county  board,  chat  if  said  tax  commission  upon  hearing 
such  complaint,  approves  the  assessment  as  made,  there  can  be 
no  resort  to  court  action  to  review  the  finding  of  the  tax  com- 
mission. /.s  was  said  in  ; tate  ex  rel.  Hawkins  v.  .dw^rds  236 
S.  .25  (Lo.  Hup.)  at  1.  c.  26: 

..  u The  tax  bill  is  prima  facie  evi- 
dence tnat  the  assessor  perfonued  his  duty 
in  respect  to  it,  and  filed  his  boox,  us 
the  statute  requires*  with  the  county  clerk. 

Luch  filing,  imparts  general  notice  of  its 
contents,  tate  ex  rel.  v.  need  & button, 
lb9  i o.  loc.  cit.  85,  50  L...  7j.  Lection 
1281b,  n.  . 1S19,  provides  that  any  person 
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\7ho  thinks  himself  a;;  rioved  by  the  assess- 
ment of  his  property  iaay  appeal,  ihe  ae- 
fondant , therefore , having  notice  that  '.  Is 
property  was  overv.-lued  In  the  assessment, 
hna  his  remedy  pl&lnlj  pointed  out  by  the 
statute.  Ihe  courts  cannot  take  up  the  'jur- 
uen  which  the  statute  places  upon  assessox’s 
and  boards  of  equalisation.  He  failed  to 
follow  the  method  pointed  out  by  the  st;  tut 
which  is  the  one  available  to  the  taxpayer 
whose  property  is  excessively  vedued.  i.eyer 
v.  nosenblatt,  78  i,. o.  495;  htute  ex  rel.  v. 

estc  n Union  fele<_raph  Co.,  165  ho.  loc.  cit. 
0x3 x. , . x-4 , 65  . • . /7o.  w ‘.i  ..» 

Leo  al.  o : tate  ex  rel.  V.yutt  v.  . ay  123  i .o.  548,  356. 


CuilCLL  ION 


It  is  therefore  the  opinion  of  this  department,  that  the 
Ltate  iax  Commission  has  jurisaictlon  to  entertain  a com- 
plaint on  asses  silent  s of  property  even  thoujb.  an  appeal  from 
such  assessments  has  not  been  taken  to  a county  board  of  equal- 
isation. 


respectfully  submitted 


LA  id.  CL  lx.  SiiADLLY 
Assistant  Attorney  General 

LL3:  A 


Af-nOV.  D: 


i.OY  . .c. . I fill 
Attorney General 


OFFICERS:  Prosecuting  Attorney’s  and  Surveyor  s 

PROSECUTING  ATTORNEY:  office  Incompatible  and  cannot  both 
SURVEYOR*  be  held  by  same  person  at  the  some  time. 


September  16,  1942  ^ 


Hon,  Alfred  F,  Moeller 
Ste,  Genevieve,  Liissouri 


Dear  3ir: 


This  will  acknowledge  receipt  of  your  letter  of  Sept. 
10,  1942,  In  which  you  request  an  opinion  as  follows: 


"I  request  on  opinion  from  your  office 
as  to  whether  the  offices  of  County 
Surveyor  and  Prosecuting  Attorney  can 
be  held  by  one  person  at  the  same  tine.” 


In  order  to  determine  whether  one  person  may  hold  two 
officos  at  the  same  time  It  Is  fii4t  necessary  to  examine 
the  statutes  and  the  Constitution.  An  examination  of  the 
statutes  pertaining  to  the  offices  of  Proseouting  Attorney 
and  County  Surveyor  reveals  no  direct  statutory  prohibition 
against  either  of  these  officos  being  filled  by  a person  who 
holds  another  office.  Section  10  of  Article  IX  of  the  Con- 
stitution might  be  considered  as  prohibiting  such  dual 
office  holding.  Said  seotlon  reads  as  follows: 


"In  cities  or  counties  having  more  than 
two  hundred  thousand  Inhabitants,  no 
person  shall,  at  the  same  time,  be  a 
state  officer  and  an  officer  of  any 
county,  city  or  other  municipality;  and 
no  person  shall,  at  the  same  time,  fill 
two  municipal  offices,  either  In  the 
same  or  different  municipalities;  but 
tills  section  shall  not  apply  to  notaries 
public,  justices  of  the  peaoe  or  officers 
of  the  militia." 


This  3octlon  v/as  held  only  to  apply  to  counties  and  cities 
of  over  200,000  inhabitants  In  the  case  of  Nickels  on  v.  City 
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of  Hardin,  282  Mo.  198,  1.  c.  203.  There  is  neither  a stat- 
utory nor  constitutional  prohibition  against  the  offices  of 
Prosecuting  Attorney  and  County  Surveyor  being  filled  in  the 
County  of  3te.  Genevieve,  for  the  county  has  a population  of 
10,905  by  the  1940  Census. 

In  the  case  of  State  ex  rel.  Walker  v.  Dus,  135  Mo.  325, 
dual  office  holding  is  discussed  at  length.  There  the  ques- 
tion was  whether  a person  could  be  a deputy  sheriff  and  a 
school  director  at  the  same  time.  Prom  this  case  the  follow- 
ing quotation  is  taken,  at  1.  c.  338: 


"The  remaining  inquiry  is  whether  the 
duties  of  the  office  of  deputy  sheriff 
and  those  of  school  director  are  so  in- 
consistent and  incompatible  as  to  render 
it  improper  that  respondent  should  hold 
both  at  the  same  time.  At  common  law 
the  only  limit  to  the  number  of  offices 
one  person  might  hold  was  that  they 
should  bo  compatible  and  consistent. 

The  incompatibility  does  not  consist  in 
a physical  inability  of  one  person  to 
discharge  the  duties  of  the  two  offices, 
but  there  must  be  some  inconsistency  in 
the  functions  of  the  two;  some  conflict 
in  the  duties  required  of  the  officers, 
as  where  one  has  3ome  supervision  of  the 
o tiier,  is  required  to  deal  with,  control, 
or  assist  him. 

"It  was  said  by  Judge  Polger  in  People  ex 
rel.  v.  Green,  58  K.  Y.  loc.  clt.  304: 
'Where  one  office  is  not  subordinate  to 
the  other,  nor  the  relations  of  the  one 
to  the  other  such  as  are  inconsistent  and 
repugnant,  there  is  not  that  incompatibil- 
ity from  which  the  law  declares  that  the 
acceptance  of  the  one  is  the  vacation  of 
the  other.  The  force  of  the  word,  in  its 
application  to  this  matter  is,  that  from 
the  nature  and  relations  to  each  other, 
of  the  two  places,  they  ought  not  to  be 
held  by  the  same  person,  from  the  contra- 
riety and  antagonism  which  would  result 
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in  the  attempt  by  one  person  to  faith- 
fully and  impartially  discharge  the 
duties  of  one,  toward  the  Incumbent  of 
the  other.  Thus,  a man  may  not  be  land- 
lord and  tenant  of  the  same  premises. 

He  may  be  landlord  of  one  farm  and  tenant 
of  another,  though  lie  may  not  at  the  same 
hour  be  able  to  do  the  duty  of  each  re- 
lation. The  offices  must  subordinate, 
one  the  other,  and  they  must,  per  so,  have 
the  right  to  interfere,  one  with  tEe  other, 
before  they  are  incompatible  at  common  law.’ 

“Sheriffs  are  given  power,  and  it  is  made 
their  duty,  to  preserve  the  peace,  arrest 
and  commit  to  Jail  all  felons  and  traitors, 
execute  all  process  and  attend  upon  courts 
of  record. 

"The  board  of  directors  of  the  St.  Louis 
public  sohools  has  charge,  control  and 
management  of  the  public  sohools  and  of  all 
the  property  appropriated  to  the  use  of  the 
public  schools  within  said  city. 

"We  aro  unable  to  discover  the  least  incom- 
patibility or  inconsistency  in  the  public 
functions  of  these  two  offices,  or  where 
they  could  by  possibility  come  in  conflict 
or  antagonism,  unless  the  deputy  sheriff 
should  bo  required  to  serve  process  upon 
a director  as  such.  YJe  do  not  think  such 
a remote  contingency  sufficient  to  create 
an  incompatibility.  The  functions  of  the 
two  offices  should  be  inherently  Inconsistent 
and  repugnant.  State  ox  rel.  v.  Goff,  15  R. 
I.  507." 


The  law  remains  the  same  today.  Where  there  iB  no  statutory 
or  constitutional  prohibition,  one  person  may  hold  mors  than 
one  office  at  the  same  time  if  the  duties  of  the  offices  are 
not  incompatible. 

This  brings  us  to  a consideration  of  the  powers  and 
duties  of  the  Prosecuting  Attorney  and  the  County  Surveyor. 
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The  duties  of  the  Prosecuting  Attorney  are  set  out  In 
Article  2,  Chapter  85,  R.  S.  Mo.  1939,  Section  12942  end 
3oction  12944. 

Section  12942  reads  as  follows: 

"The  prosecuting  attorneys  shell  com- 
mence and  prosecute  all  civil  and 
criminal  actions  in  their  respective 
counties  in  which  the  county  or  state 
may  be  concerned,  defend  all  suits 
against  the  state  or  county,  and  prose- 
cute forfeited  recognizances  and  actions 
for  the  recovery  of  debts,  fines,  pen- 
alties and  forfeitures  accruing  to  the 
state  or  county;  and  in  all  oases,  civil 
and  criminal,  in  which  changes  of  venue 
may  be  granted,  it  s'nall  be  his  duty  to 
follow  and  prosecute  or  defend,  as  the 
case  may  be,  all  said  causes,  for  which, 
in  addition  to  the  fees  now  allowed  by 
law,  he  shall  receive  his  actual  ex- 
penses. ’.Then  any  criminal  case  shall 
bo  taken  to  the  courts  of  appeals  by 
appeal  or  writ  of  error,  it  shall  be 
their  duty  to  represent  the  state  in 
such  case  in  3ald  courts,  and  make  out 
and  cause  to  be  printed,  at  the  expense 
of  the  county,  and  in  cities  of  over 
300,000  inhabitants,  by  the  city,  all 
necossary  abstracts  of  record  and  briefs, 
and  if  necessary  appear  in  said  court  in 
person,  or  shall  employ  some  attorney  at 
their  own  expense  -to  represent  the  state 
in  such  courts,  and  for  their  services 
shall  receive  such  compensation  aa  may 
be  proper,  not  to  exceed  twenty-five 
dollars  for  each  case,  and  necossary  trav- 
eling expenses,  to  be  audited  and  paid  as 
other  claims  are  audited  and  paid  by  the 
county  court  of  such  county,  and  in  such 
cities  by  the  proper  authorities  of  the 
city." 


Section  12944  reads  as  follows: 
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nHe  shall  prosecute  or  defend,  as 
the  case  may  require,  all  civil  suits 
In  which  the  county  is  Interested, 
represent  generally  the  county  in  ell 
matters  of  law.  Investigate  all  claims 
against  the  county,  draw  all  contracts 
relating  to  the  business  of  the  county, 
and  shall  give  his  opinion,  withoiat  fee. 
In  matters  of  law  in  which  the  county 
is  Interested,  end  In  writing  when  de- 
manded, to  the  county  court,  or  any 
Judge  thereof,  exoept  In  counties  in 
which  there  may  be  a county  counselor. 

He  shall  also  attend  and  prosecute,  on 
behalf  of  the  state,  all  cases  before 
Justices  of  the  peace,  when  the  state 
is  made  a party  thereto:  Provided, 
county  courts  of  any  county  in  this 
state  owning  swamp  or  overflowed  lands 
may  employ  special  counsel  or  attorneys 
to  represent  said  oounty  or  counties  in 
prosecuting  or  defending  any  suit  or 
suits  by  or  against  said  county  or  coun- 
ties for  the  recovery  or  preservation 
of  any  or  all  of  said  swamp  or  over- 
flowed lands,  and  quieting  the  title  of 
the  3aid  county  or  counties  thereto, 
and  to  pay  such  special  counsel  or  at- 
torneys reasonable  compensation  for 
their  services,  to  be  paid  out  of  any 
funds  arising  from  the  sale  of  said 
swamp  or  overflowed  land3,  or  out  of  the 
general  revenue  fund  of  said  oounty  or 
counties." 


Partner,  Section  12029,  R.  3.  Mo.  1959,  makes  it  the 
duty  of  the  Prosecuting  Attorney  to  bring  removal  proceed- 
ings against  officers  who  arc  guilty  of  conduct  which  would 
Justify  a removal  proceeding. 

The  duties  of  the  Surveyor  are  found  in  Chapter  90,  R. 
S.  Mo.  1939.  By  Section  13192  of  this  ohapter  the  Surveyor 
is  required  to  give  bond  for  the  performance  of  his  duties 
and  the  turning  over  of  the  records  of  the  office  at  the  ex- 
piration of  his  tern. 
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Section  13198  requires  the  Surveyor  to  execute  all 
orders  directed  to  him  by  courts  of  record  for  the  survey- 
ing of  land,  the  title  to  which  is  in  dispute  before  the 
court  making  the  order. 

Section  13199  makes  it  the  Surveyor*  s duty  to  survey 
within  ten  days  gny  tract  of  land  in  the  county  at  the  ex- 
pense of  the  person  demanding  the  survey,  if  the  legal  fees 
are  tendered  and  the  purveyor  is  not  engaged  in  executing 
previous  orders. 

Also,  by  Section  11001  the  Surveyor  is  made  a member 
of  the  County  Board  of  equalization • 

Public  offices  are  incompatible  when  their  functions 
are  inconsistent,  their  performance  resulting  in  antagoni.  i 
and  a conflict  of  duty,  so  that  the  incumbent  of  one  cannot 
discharge  with  fidelity  and  propriety  the  duties  of  both. 

State  ex  rel.  Hilton  v.  Sword,  196  K.  YY.  467. 

The  offices  must  subordinate,  one  the  other,  and  they 
must,  per  se,  have  the  right  to  interfere,  one  with  the  other, 
before  they  are  incompatible  at  common  law.  Uechem,  Public 
Officers,  Sec.  422,  1.  c.  p.  269.  Throop’ s Public  Officers 
contains  similar  definition  of  incompatibility. 

It  has  been  held  in  the  case  of  State  ex  inf.  Mcitittrick, 
v.  Wyaore,  345  Mo.  169,  wherein  the  duties  of  a Prosecuting 
Attorney  were  being  discussed,  that  it  is  the  Prosecutor*  s 
duty  to  institute  actions  against  persons  whom  he  knows,  or 
has  reason  to  believe,  have  committed  crimes.  By  like  reason- 
ing, it  would  be  his  duty  to  bring  actions  against  persons 
who  wore  failing  to  perform  official  duties. 

Inasmuch  as  the  Prosecuting  Attorney  has  the  duty  of 
enforcing  the  laws  in  the  county,  it  would  appear  that  he  has 
some  supervisory  control  over  the  Surveyor  and  that  the  two 
offices  are  incompatible.  Contrary  to  this  view  it  maty  be 
argued  that  there  is  only  a possibility  of  the  Surveyor  doing 
any  wrongful  acts  or  neglecting  his  duties  to  such  an  extent 
as  to  require  action  by  the  Prosecuting  Attorney,  and  that,  so 
long  as  the  Surveyor  properly  discharges  ills  duties  tliere  Is 
no  conflict  between  the  duties  of  the  two  offices,  nor  super- 
vision of  one  by  the  other.  And  that,  the  mere  possibility 
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is  so  remote  as  to  not  create  any  incompatibility  between 
the  two  offices.  But  the  writer  is  unable  to  see  how  a 
Prosecuting  Attorney  can  discharge  the  duties  of  his  office 
with  fidelity,  propriety  and  sincerity  and  at  the  same  time 
be  functioning  in  some  other  official  capacity. 


CQIICLU3I0 


TT 

- . 


It  is,  therefore,  the  conclusion  of  the  writer  that 
the  offices  of  County  Surveyor  and  Prosecuting  Attorney 
cannot  bo  held  by  the  same  person  at  the  same  time. 


Respectfully  submitted. 


m.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


wrzzmmm: 

Attorney-General  of  Missouri 


TAXATION:  County  Courts  are  without  jurisdiction 
COLLECTOR:  or  abate  a personal  tax  after  the  same 
COUHTY  COURT:  assessed,  levied  and  extended. 


to  change 
has  been 


December  11,  1342 


Hon,  George  S,  Montgomery 
Presiding  Judge,  County  Court 
Jackson  County 
Kansas  City,  Missouri 


Dear  31r: 


This  Is  in  reply  to  yours  of  recent  date,  wherein 
you  submit  a question,  the  substance  of  which  Is: 


"Does  the  County  Court  have  authority 
to  change  the  nu  ber  of  a school  dis- 
trict in  which  a taxpayer  is  listed  on 
his  tax  bill." 


iron  the  facts  which  you  liave  submitted  it  seems  that 
guardian  of  a minor  whose  estate  is  under  the  jurisdiction 
of  the  Probate  Court  of  Jackson  County,  Missouri,  has  been 
assessed  in  that  county.  The  facts  also  show  that  the 
minor  resides  in  Clayton,  Missouri. 

Section  10957,  R.  S.  Mo.  1939,  in  so  far  as  it  per- 
tains to  the  taxes  of  minors  tinder  guardianship,  is  a3 
follows : 


" '*  ■>  •>  The  personalty  of  an  estate  of 
a deceased  person  siiall  be  taxable  by 
and  for  the  school  district  in  such 
county  in  which  the  decedent  resided 
at  the  date  of  his  death;  and  the  per- 
sonalty of  an  estate  in  charge  of  a 
guardian  or  other  person  aforesaid  shall 
be  taxable  by  and  for  the  school  district 
in  such  county,  in  which  the  ward  or 


Hon.  George  S.  Montgomery 


-2- 


12-11-42 


owner  resides,  on  the  first  day  of 
June  of  the  ye  cut*  in  which  the  assess- 
ment i3  made,  if  such  ward  or  owner 
resides  in  such  county,  and  if  not, 
then  by  and  for  the  district  in  such 
county  in  which  the  property  was  lo- 
cated at  the  date  of  the  appointment 
of  such  guardian  or  other  person." 


Under  this  section  it  seems  to  be  conceded  that  the  school 
taxes  in  question  should  not  be  assessed  and  collected  in 
Jackson  County.  These  taxes,  however,  have  been  assessed 
in  Jackson  County  and  the  County  Court  is  now  attempting 
to  abate  the  school  taxes  and  require  the  collector  to  col- 
lect from  the  guardian  the  State  and  County  taxes  only. 

At  the  outset,  we  are  faced  with  the  rule  that  county 
courts  have  no  common  lav;  or  equitable  Jurisdiction  and  their 
powers  are  defined  and  limited  by  statute.  State  ex  rel. 
Chadwick  Consolidated  School  District  v.  Jackson,  84  S.  W. 
(2d)  908,  229  Ho.  App.  842.  With  this  rule  in  mind,  we  look 
to  the  statutes  to  ascertain  the  powers  and  duties  of  the 
county  court  with  reference  to  the  taxes  here  under  consider- 
ation. 

'.;hen  aii  assessment  is  made  by  the  assessor  it  is  the 
duty  of  that  officer  to  list  the  school  district  in  which 
the  taxpayer  resides. 

Section  10295,  R.  S.  Ho.  1939,  provides  in  part  as 
follows: 


"*  * «*■  and  it  sliall  bo  the  duty  of  the 
county  assessor  in  listing  property 
to  take  the  number  of  the  school  dis- 
trict in  which  said  taxpayer  resides 
at  tiie  tine  of  making  his  list,  to  be 
by  him  marked  on  said  list,  and  also  on 
the  personal  assessment  book,  in  col- 
umns provided  for  that  purpose." 


In  the  case  of  State  ox  rel.  Davis  v.  Y.alden,  et  al., 
60  S.  W.  (2d)  24,  the  court  load  before  it  the  question  of 
the  authority  of  the  board  of  equalization  to  change  the 
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assessment  list  of  a taxpayer  to  a district  other  tluan  the 
school  district  where  the  assessor  had  placed  the  taxpayer 
when  making  the  assessment.  The  court,  after  discussing  the 
powers  and  duties  of  the  assessor  and  the  county  board  of 
equalization,  said  at  1.  c.  27: 


" -r  Jr  a it  seems  clear  that  the  board 
cannot  acquire  jurisdiction  to  make  the 
assessment  as  of  omitted  property  by 
striking  from  the  assessor’s  books 
property  appearing  thereon  and  at  the 
same  time  and  by  the  same  order  restor- 
ing to  the  book  the  self-same  property, 
the  only  purpose  and  effect  of  the 
order  being  to  ciiange  the  situs  of  the 
property  for  taxation  purposes  from  one 
school  district  of  the  county  to  another.” 


The  coixrt,  in  the  ^>avis  case,  supra,  also  referred  to 
State  ox  rel.  Hamilton  v.  Brown,  172  uo.  374,  and  said,  at 
1.  c.  27: 


a That  was  an  action  by  mandamus 
agair.3t  the  county  collector  to  compel 
him  to  accept  school  taxes  in  a less 
amount  and  for  a different  school  dis- 
trict than  as  shown  on  the  school  tax 
books  certified  to  him  by  the  county 
clerk.  It  was  held  that  he  was  not 
responsible  for  the  tax  books,  but  was 
responsible  for  the  taxes  as  they  ap- 
peared upon  such  tax  books.  * * * * 


By  this  statement,  taken  from  the  Hamilton  case,  the  court 
held  that  the  tax  collector  was  responsible  for  the  taxos 
as  they  appeared  on  the  tax  books  which  were  certified  to 

him. 

The  court,  in  the  Davis  v.  Walden  case,  supra,  also 
held  that  the  board  of  equalization  did  not  have  authority 
and  Jurisdiction  to  change  the  assessment  list  by  transfer- 
ring a taxpayer  from  the  school  district  shown  in  the  assess- 
ment list  to  some  other  district. 
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In  speaking  of  the  duties  of  the  assessor  relating  to 
assessments,  the  court,  at  1.  c.  26,  said: 


"The  county  assessor  Is  the  officer 
upon  whom  the  statute  places  the  duty 
of  assessing  for  taxation  property 
such  as  that  here  Involved.  Section 
12766,  R.  S.  1919,  amended  Laws  1923, 
p.  375,  section  9756,  R.  S.  1929  (Mo. 

St.  Arm.  Sec.  9756).  By  statute  It  Is 
made  his  duty  In  listing  property  to 
take  the  number  of  the  school  district 
In  which  the  taxpayer  ro sides  at  the 
time  of  making  his  list,  to  bo  by  him 
'.narked  on  the  list  and  on  his  personal 
assessment  book.  Wo  find  no  statute 
devolving  this  duty  upon  any  other 
local  officer  or  board.  This  the  asses- 
sor did  In  the  Instant  case.  He  listed 
relator  as  a resident  of  district  I»o. 

33  and  so  marked  him  upon  the  assessment 
list  and  the  personal  assessment  book. 
The  assessment  book  showed  a regular 
and  valid  assessment.  In  performing 
such  duties  the  assessor  may  be  said  to 
iiavo  acted  In  a Judicial  or  quasi  Judi- 
cial capacity." 


Under  Section  11110,  R.  S.  Ho*  1939,  county  courts, 
under  certain  circumstances,  are  authorized  to  correct 
certain  errors  which  may  appear  in  connection  with  the 
assessment  and  levy  of  taxes  on  real  estate. 

Under  Section  11114,  R.  S.  Mo.  1939,  county  courts  are 
authorized  to  make  certain  corrections  on  delinquent  land 
lists . 

We  find  no  statute  which  authorizes  the  county  court 
to  abate  personal  taxes  or  any  part  thereof  after  the  same 
have  been  assessed,  levied  and  extended  on  the  tax  books. 


In  Stete  ex  rel.  v.  Dungan,  265  Mo.  353,  370,  the 
court  held  tliat  a county  clerk  was  without  authority  to 
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chanc©  an  assessment  ll3t  and  any  change  so  nade  was  a 
nullity. 

In  speaking  of  an  assessment  of  a minor  in  the  wrong 
district,  the  court  in  the  Brown  case,  supra,  172  Ho.  374, 
1.  c.  381,  said: 


n .«•  > a If  the  county  clerk  had  no 
right  or  authority  to  assign  the 
curator  to  district  Ho.  4,  and  as- 
sess a tax  against  him  according  to 
the  rate  fixed  by  said  district, 
then  such  taxation  is  simply  illegal 
and  void,  and  his  property  is  not 
subject  to  levy  to  pay  the  3a:ne,  and 
if  seized  and  sold  by  the  officer  may 
be  rocovered  by  the  plaintiff  in  an 
action  of  replevin  against  the  purcha- 
ser. (Railroad  v.  Lowder,  13G  Mo.  530.) 
If  he  is  sued  for  the  tax,  he  may  set 
up  the  illegality  and  defeat  the  action. 
»»»»>»  a" 


One  of  the  most  recent  cases  on  this  question  is  School 
District  Uo.  46,  et  al.  v.  Btawartsville  School  District, 
et  al.,  110  S.  W.  (2d)  399.  In  this  ca3e  tho  real  ostate 
of  a taxpayer  liad  been  assessed  in  the  wrong  district. 

The  purpose  of  the  suit  was  to  compel  the  county  court  to 
place  the  lands  assessed  in  the  proper  school  district. 

Tho  court,  in  tills  opinion,  in  referring  to  the  powers  and 
duties  of  county  oourts  with  reference  to  erroneous  assess- 
ments, said,  1.  c.  402: 


"Article  6,  Sec.  1,  of  the  Constitu- 
tion of  Missouri,  confers  judicial 
power  upon  the  county  court.  Section 
36  of  article  6 of  the  Constitution 
limits  and  defines  the  jurisdiction 
of  county  courts  ’to  transact  all 
county  apd  such  other  business  as  may 
be  prescribed  by  law.’ 
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"As  to  erroneous  assessments  of  taxes, 
seotlon  9808,  R*  S«  1929  ( o.  3t.  Ann. 
Sec.  DCOD,  p.  7 JOB),  provides  tiiat 
county  courts  sliall  determine  alloca- 
tions of  erroneous  assessments  or  mis- 
takes of  defects  in  descriptions  when 
petitioned  by  one,  who  sliall  sho xi  good 
cause  for  not  having  attended  meeting 
of  board  of  equalization. 

"Tlio  above  section  lias  no  bearing  upon 
the  controversy  herein  Involved. 

"Section  99G0,  it.  1929  (ilo.  St.  Ann. 
Sec.  9900,  p.  8019),  provides  a3  fol- 
lows: ’i’he  several  county  courts  are 

hereby  authorized  and  empowered  to  hear 
and  determine  all  allegations  of  erron- 
eous assoas  ient3  of  lands  for  taxes, 
and  in  all  cases  where  it  sliall  appear 
t'.mt  lands  Iiavo  been  erroneously  taxed, 
cither  by  having  thon  taxod  to  tore 
persons  titan  one,  or  rioro  tlian  once  for 
the  same  year  to  the  na  ie  person,  or  if 
the  land  v/as  not  subject  to  taxation, 
tlie  said  court  sliall  order  the  same  to 
bo  corrected  on  the  boohs  of  the  proper 
assessor,  and  shall  cause  the  clerk  to 
take  the  corrections  on  the  books  in 
liis  office.1 

"Section  9945,  h.  3.  1929,  as  a ended 
by  law3  of  1933,  p.  424  (ho.  St.  Ann. 

Sec.  9345,  p.  7389),  provides:  'In  all 
cases  whore  any  assessor  or  assessors, 
the  county  court,  or  assessment  board, 
or  any  city  council  or  assessment  board, 
sliall  liave  assessed  and  levied  taxes, 
general  or  special,  on  any  real  estate, 
according  to  lav;,  whether  the  same  be 
delinquent  or  otherwise,  and  until  the 
same  are  paid  and  collected,  with  all 
costs,  interests  and  penalties  thereon, 
the  city  council  of  any  city  and  the 
county  court  of  any  county  sliall  liave 
the  full  power  to  correct  any  errors 
which  may  appear  in  connection  therewith. 
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whether  of  valuation,  subject  to  the 
provisions  of  the  Constitution  of  this 
State,  or  of  description,  or  ownership, 
double  assess,  lent,  omission  from  the 
assessment  list  or  books,  or  otherwise, 
and  to  make  such  valuations,  assessment 
and  levy  conform  In  all  rospects  to  the 
facts  and  requirements  of  the  law.  Any 
description  or  designation  of  property 
for  assessment  purposos  by  which  it  nay 
bo  Identified  or  located  shall  bo  a suf- 
ficient and  valid  description  or  designa- 
tion. ' 


"The  provisions  of  the  above  two  sections 
arc  invoked  by  the  apoellants  herein.” 


The  court,  in  discussing  the  Brown  case,  supra,  held 
that  an  assessment  of  a taxpayer  in  the  wrong  district  is 
not  an  erroneous  assessment,  but,  in  fact,  an  erroneous  taxa- 
tion. And,  at  1.  c.  403,  the  court  said: 


"Under  the  authority  of  State  ox  rel.  v. 
Brow?'.,  3upra,  we  hold  that  the  complaint 
filed  by  appellants  in  the  county  court 
of  De  llalb  County,  Mo.,  presents  an 
issue  of  erroneous  taxation  and  not  an 
issue  of  erroneous  assessment,  and  that 
the  county  court  of  said  county  did  not 
have  jurisdiction  to  determine  the  issues 
as  presented  in  appellant’s  complaint 
filed  in  3aid  court  in  this  cause.  There 
is  no  constitutional  or  statutory  auth- 
ority giving  jurisdiction  to  county  courts 
in  matters  of  erroneous  taxation." 


Clnce  the  error  referred  to  in  your  inquiry  is  one  of 
erroneous  taxation,  and  since  the  county  court  has  no  juris- 
diction to  detormine  iesuos  of  erroneous  taxation,  then  it 
would  be  without  authority  to  make  an  order  abating  ait  assess- 
ment or  any  part  of  an  assessment  in  which  a taxpayer  had 
been  assossed  in  the  wrong  district. 
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CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  the  county  court  is  not  authorized  to  change  or  abate 
a personal  tax  which  has  been  erroneously  assessed  in  the 
wrong  ttaxing  district. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 


TV/B:CP 


APPROVED: 


roy  Mci£iWftiai 

Attorney- General 
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SHERIFFS : 


.*  [ 

Responsible  for  enforcing  -aw  in 

county. 


December  19,  194.2 


.Honorable  George  Montgomery 

I'xosi&lng  Judge 

Jackson  County 

Kan s a s 0 i t y , Mssouri 


Dear  Judge  Montgomery: 


This  will  cicicnov/ledgc  receipt  of  your  j 

letter  of  December  la,  1942,  in  which  you  request  .. 

an  opinion  as  follows:  - , I 

i 

."Our  Sheriff  writes  me  under  date  of  Do-  ' 

comber  11th,  quote;  ’Under  the  decision 
• in  the  case  of  .state  ex  inf , . Hchittricic , 

vs.  Williams,  I am  charged  with  tho  duty  | 

of  policing  tho  county,  including  Kansas  . j 

City’ . ! 

• j 

”As  I recall  it  I talked  with  you -about  \ 

this  matter  after  the  rendering  of  this 
decision  by  the  Supreme  Court  and  you 
■ . said  that  such  was  not  the  case.  - 


"I  shall  be  very  glad  to  have  your  opin' 
ion  on  this  at  an  early  date." 


As  you  are  well  aware,  the  case  of  State 
ex  inf.  HcKittrick  vs.  Williams, referred  to  in  the 
excerpt  from  a letter  of  the  Sheriff  of  Jackson 
County,  was  a case  brought  by  Hoy  Mchittrick,  At- 
torney-General ,•  against  Janes  A.  Williams,  Sheriff 
of  Jackson  County,  to  oust  the  sheriff  for  lawful- 
ly and  knowingly  neglecting  ana  refusing  to  enforce 
laws*  The  case  is  reported  in  Volume'  346  Mo • Rep. 


Dec  emb e r 19,  1942 
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at  page  1003. 


In  his  defense  against  allegations  of  the ^ 
information  and  the  evidence  offered  in  support  of 
th  era  f Mr « W i 11  i ains  c o nt  3 nd  © d that  til  © r © s po  n.  s i o i 1 -» 
ity  for  enforcing  the  law  in  Kansas  City  was  upon 
the  municipal  police  department . fho  Supreme  Court 
ruled  against  this  contention  and  discussed  the  du- 
ties of  "’the  sheriff  at  length  on  page  1014  and  1015. 
This  discussion  of  the  sheriff’s  duties  and  respon- 
sibilities is  the  latest  one  from  our  appellate 
courts,  and  we  are  quoting  at  length: 


"A  further  argument  of  respondent  is  to 
the  effect  that  he  should  not  be  charged' 
with  the  failure  of  law  enforcement  in 
Kansas  City  as  charged  because  the  duty 
to  enforce  the  law  there  was  upon  the 
metropolitan  police  department.  he  find 
from  the  evidence  that  while  the  viola- 
tions -charged  were  prevalent  throughout 
Jackson  County  the  greater  number . did 
talcs  place  in  Kansas  City.  cut  it  can- 
not bo  successfully  asserted  teat  a lo- 
cal police  forco  has  supplanted  the  she- 
riff" in  his  duties  as  a peace  officer. 

His  is  an  important  office  and  one  of 
the  oldest  known  to  law.  Under  the  com- 
mon law  he  was  the  conservator  of  the  . 
peace  within  the  county,  had  the  safe 
keeping  of  the  county  jail  and  commanded 
the" posse  oomitatus.  One  author  says 
that' ’for  a thousand  years  the  sheriff 
has  been  the  principal  conservator  of 
the  peace  in  his  county,  with  full  po- 
wer to  command,  whenever  necessary , ^the 
power  of  the  county.’  (murf  re©  on  she- 
riffs.) iAo  has  also  been  referred  to 
as  the  chief  executive  officer  of  his 
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countv.  By  statute  (Gees,  11516,  11518, 
E.  8.“ 1229,  inn.  Stat.,  ?.  7485)  as  well, 
he  is  made  the  conservator  of  the  peace 
within  his  county.  Die  duties  are  des- 
cribed in  Burners’  Kut . -hire  Assn.  v. 
liunolt  (Ho . Apr.),  81  8.  (3d)'  277: 

’’’Sheriffs  are  given  power,  and  it  Is  • 
made  their  duty,  to  preserve  the  peace, 
arrest  and  commit  to  jail  all  felons, 
traitors,  and  other  mis doers,  to  execute 
all  process,  and  to  attend  upon  courts 
of  record.  The  powers  and  duties  of 
the  conservator  of  the  peace  exercised 
by  the  sheriff  are  not  strictly  judicial; 
but  he  may  be  said  to  act  as  the  chief 
magistrate  of  bis  county,  wielding  the 
executive  power  for  the  preservation  of 
the  public' peace,  and  it  has  been. held 
that  the  duty  of  a sheriff  in  the  en- 
forcement of  the  law  implies  initiative 
on  his  nart,  and  that  he  must  be  reason- 
ably alert  with  respect  to  possible  vio- 
lations of  the  law,  and  is  not  entitled 
to  wait  until  they  cone  to  his  personal 
knowledge,  but  must  follow  up  informa- 
tion received  from  any  source.’ 


”His  authority  is  county  wide.  ^ He  is 
not  restricted  by  municipal  limits.  Tor 
better  protection  and  for  the  enforce- 
ment' of  local  ordinance  the  cities  and  . 
towns  have  their  police  departments  or 
their  town  marshals.  mven  the  State 
has  its  highway  patrol.  Still  the  au- 
thority of "the  sheriff  with  his  correla- 
tive duty  remains.  It  has  become  the 
custom  for  the  sheriff  to  leave  local 
policing  to  local  enforcement  officers 
but  this  practice  cannot  alter  his  res- 


I 


t 
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ponsibility  under  the  law.  cf- 

r,ot  alter  the  law.  (united  ^at-o  t. 
McDaniel,.  8 L.  3d.  587.)  Ir  ^elf-eTi 
dent  that  a .custom  or  usage  repugnant  to 
the  express  provision  of  a statute  is 
void,  ” i policeman  is  an  officer  whose 
duties  have  been,  for  local  convenience, 
carved  out  of  the  old  duties  or  constable, 
and  the  constables  were  always  part  oi 
the  general  force  at  the ^ disposal  of  tie 
e-hprdff  There  is  no  division  oi  autno— 
rit^"  into  those  of  the  sheriff  and  the 
police,  Mach  is  a conservator  of  tnc 
peace  possessing  such  power  as  *ue  -^at 
utes  authorize.  (bee  bickers  on  xolic^ 
Officers,)  In  every  count.”  mere  are  a 
number  of  peace  officers  of  varying  »u“ , 
thority.  They  end  the  r/criif  must 

in  harmony.  ' In  the  larger  copnun- 
• lties  where  dense  population  has  inoreao- 
she  .haras,  ip  oi'  proper  lav,  enforcement 
notice'-  departments  have  developed  scien- 
tific methods  of  crime  detection  and  pre- 
vention. Larger  means  and  a greater 
number  of  men  are  aval la ole  to  a local 
police  department  than  to  the  county 
sheriff.  Methods  of  rapid  ccomunication 
and  transit  are  provided.  l!ll?ef  ' 

circumstances  the  sheriff  may  leave  _loca 
enforcement  In  local  hands,  but  only  so 
long  as  reasonable  efforts  in  good  _aita 
axe  made  to  enrol ce  the  lu« * 


' «The  courts  have  taken  cognizance  oi.  tae 
development  of  local  -enforcement  agencies. 
It  has"  been  held,  and  correctly  so,  that  c 
sheriff  nay  assume  that  a city  police  au- 
partment  will  do  its  duty  in  t-ruorcing  the 
law  and  hence  will  not  r>e  guilty  of  any 
serious  neglect  of  duty  if  he  gives  little 
attention  to  police  matters  in  such  city. 
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But  this  rule  has  a proper  qualification. 
If  the  sheriff  has  reason  to  believe  taut 
the  police  force  is  neglecting  its  duty 
it  is  his  duty  to  inform  himself . -ind 
if  lie  knows  that  the  police  are  ignoring 
or  permitting  offenses  a is  duty  oo  pre- 
vent and  suppress  such  offenses  is  the 
same  as  it  would  be  if  there  vms^no  muni- 
cipality and  no  police  force.  ±xic  uo.ro- 
licticns  of  other  officials  cannot  excuse 


his  failure  to 


lorforui  ill 

fjii. 


statutory  du- 


ii J-  o luixuio  /.  7,  . 

ties.  (State  ex  rel,  rhoapson  v.  heicn- 


man,  135  1'enn, 


188 
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The  sheriff  is  the  chief  law  enforcement^ 
officer  of  the  county  and  has  the  duty  and  responsi- 
bility of  seeing  that  the  laws  are  properly  enforced. 
However,  he  nay  assume  that  the  police , forces  of  the 
municipalities  will  properly  and  conscientiously  per- 
?M» thoir  duties,,®:  the  sheriff  is. therefore  net 
required  to  devote  a great  deal  of  uirae  i,o  roubm 
police  work  in  the  municipalities.-  .--noula  t le 
police  forces  of  the  municipalities  fail  to  properly 
enforce  the  law,  responsibility  still  rests  upon- the 
sheriff  and  for  any  willful  failure  or  refusal  uo 
perform  his  duties  to  the  fullest^ extern u oi  ^ cxl,il 
ity  he  would  be  subject  to  be  oun^a  oiiioc. 


Respectfully  submitted , 


APPROVED : 


l-;.  0.  JACKSON 

Assistant  Attorney-General 


ROY  McKITTRICK 
Attorney— General 
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TAXAT 

GOVEHMfiNT  OWNED  LANDS: 
LEVY  AND  ASSESSMENT: 


,/• 


Lands  which  come  into  possession  of  the 
United  States  Government  after  assessment 
hut  before  levy  of  taxes  are  not  subject 
to  taxes  for  the  year  for  which  such 
assessment  is  made. 


January  16,  1942 


Mark  morris 
Prosecuting  attorney 
Dowling  ureen,  Mis  souri 

Lear  -r.  Morris: 

This  is  in  reply  to  you r letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
based  upon  the  fol.i.owin£  statement  of  facts: 

"Would  like  an  opinion  on  the  following 
que  stion: 

"Gan  the  Ltate  and  County  levy  taxes 
for  the  year  1941  against  the  private 
owners  of  land  which  has  been  taken 
over  bv.  the  federal  Government  in  1941V 

"Naturally  this  land  has  been  assessed 
against  these  owners  for  the  year  1942 
but  in  this  particular  case  they  will 
not  receive  any  interest  on  the  princi- 
pal due  tnem." 

Lection  10970,  Ft.  S.  o.  1939,  provides  as  fc-.lovs: 

"Real  estate  shall  be  assessed  at  the 
assessment  which  shall  commence  on 
the  first  day  of  June,  1093,  and  shall 
be  required  to  be  a sessed  every  year 
thereafter." 

in  the  case  of  LeGiverv^lle  v.  Legg,  4d  io.  App. 
073,  the  court  held  that  the  foregoing  section  establishes 
the  taxable  year  as  beginning  on  the  first  day  of  June  of 
each  year. 

Lection  10940  provides  as  follows. 


f 


\ 


Hon.  Mark  Morris  -2-  January  16,  1942 


"Every  person  owning  or  holding  property 
on  the  first  day  of  June,  including  all 
such  property  purchased  on  that  day, 
shall  be  liable  for  taxes  thereon  for 
the  ensuing  year." 

This  section  might  be  understood  to  mean  that  all  property 
owned  by  a p rson  on  June  1st  is  taxable  to  such  person 
for  taxes  for  the  ensuing  year,  however,  the  lien  for  the 
taxes  is  not  created  until  the  levy  is  made  under  Section 
11044,  which  is  as  follows: 

"As  soon  as  may  be  after  the  assessor's 
book  of  each  county  shall  be  corrected 
and  adjusted  according  to  lav;,  the 
county  court  shall  ascertain  the  sum 
necessary  to  be  raised  for  county  pur- 
poses, and  fix  the  rate  of  taxes  on  the 
several  subjects  of  taxation  so  as  to 
raise  the  required  sum,  and  the  same  to 
be  entered  in  proper  columns  in  the  tax 
book." 

In  speaking  of  when  the  lien  for  taxes  is  establish- 
ed, tho  court  in  the  ca.e  of  McAnally  v.  Little  River 
Drainage  Listrict,  28  S.  L.  2d  6b0,  6ol  said:  (1-3) 

"The  lien  of  the  state  for  taxes  is  es- 
tablished by  an  assessment  of  all  land 
for  that  purpose.  Lection  12757.  how- 
ever, said  lien  does  not  accrue  and  become 
a fixed  encumbrance  until  the  amount  of 
the  tax  is  determined  by  an  annual  assess- 
ment of  the  land  and  annual  levy  of  the 
tax . # # ■$»■  4c  ■&** 

By  this,  it  is  held  that  the  tax  is  not  a fixed  encumbrance 
until  the  assessment  and  levy,  both  have  been  made. 

In  your  letter  you  refer  to  the  assessment  as  of 
June  1,  1941.  The  levy  for  the  ta..es  under  tills  acsersment 
will  not  be  made  until  Hay  of  194A.  Under  the  rule  announc- 
ed in  the  Little  River  Drainage  District  case,  supra,  the 
encumbrance  for  the  taxes  assessed  as  of  June  1,  1941,  does 
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not  become  a fixed  lien  until  after  the  levy  in  May,  194Z. 

In  treating:  a similar  question,  where  lands  were 
taken  b the  Covernraent,  Judge  Collett  In  the  case  of 
United  States  v.  Certain  Lands  In  the  City  of  St.  Louis, 
Mo.,  29  Fed.  Supp.  92,  96  said: 

"(4)  Since  the  lion  of  the  taxes 
attaches  at  the  time  of  the  levy  it  is 
necessary  to  detemine  when  the  levy 
occurs.  The  City  authorities  assess 
and  levy  all  taxes  on  real  estate  with- 
in the  City,  including  State  taxes  — 

£ec.  147  6 et  seq.,  R.  S.  Mo.  1929,  Mo. 

St.  Ann.  Sec.  14706  et  seq.,  p.  6091  et 
eeq.  The  St.  Louis  Charter  provides  that 
the  Board  of  Lstimate  and  Apportionment 
shall  submit  and  recommend  to  the  board 
of  Aldermen  a bill  establishing  the  city 
tax  rate  for  the  fiscal  year  and  further 
provides  that  if  the  board  of  Aldermen 
should  not  establish  the  tax  rate  by 
ordinance  on  or  before  the  fourth  Mon- 
day in  May,  the  rate  last  previously 
established  shall  be  the  rate  for  the 
current  year.  (Gt.  Louis  Charter,  Art. 

16,  Sec.  3).  It  thus  appears  that  the 
levy  by  the  city  authorities  must  occur 
prior  to  or  on  the  fourth  Monday  of  May. 

The  Government  took  the  title  to  the 
property  Involved  on  June  16,  1939.  The 
levy  of  the  1939  taxes,  had,  therefore, 
theretofore  been  made  and  a fortiori  the 
lien  of  those  taxes  had  attached. 

"Since  by  Sec.  14706,  supra,  the  assess- 
ment is  begun  on  June  1st  and  the  report 
thereof  made  not  later  than  January  1st 
following,  and  thereafter  the  levy  Is 
made.  It  is  obvious  that  the  levy  of  the 
taxes  for  1940  has  not  been  made.  It 
follows  from  what  has  been  heretofore 
said  that  the  lien  of  the  1940  taxes  had 
not  attached  on  June  16,  1039,  and  the 
city  is,  therefore,  not  entitled  to  nave 
distribution  to  It  of  any  part  of  the 
funds  In  the  registry  of  tills  Court  on 
account  of  those  taxes." 
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C INCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this 
department  that  the  Ltate  and  county  may  not  levy  and 
collect  taxes  for  tne  year  1941  against  the  private 
owners  of  land  which  has  oeen  taken  over  by  the  Federal 
Government  prior  to  the  levy  in  1942  on  the  1941  assess- 
ment for  taxes  payable  in  1942. 


Respectfully  submitted. 


TYRF  V..  BURTON 

Assistant  Attorney  General 


A PROV'.Bs 


VANE  C . Ti  UHLO 

(Acting)  Attorney  General 
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TAXATION:  Illinois  taxing  authorities  may  tax  that  portion 

BRIDGES:  of  Mississippi  River  Bridge  which  lies  east  of 

main  channel  of  said  river. 


January  19,  1942 


Hon.  Mark  Morris 
Prosecuting  Attorney 
Bowling  Green,  Missouri 

Dear  Mr.  Morris: 


This  is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department 
based  upon  the  following  statement  of  facts: 


”Y/e  have  a toll  highway  bridge  here  in 
Pike  County  which  spans  the  Mississippi 
River,  thus  the  bridge  joins  the  State 
of  Missouri  and  the  State  of  Illinois. 
The  bridge  has  been  taken  over  by  Pike 
County,  Missouri  and  the  question  has 
now  arisen,  since  the  bridge  is  now 
the  property  of  ike  County,  Missouri, 
as  to  whether  the  Illinois  state  auth- 
orities can  legally  levy  a tax  on  the 
half  of  the  bridge  that  joins  the 
Illinois  County.  Th;  t is,  can  the 
Illinois  County  hold  our  county  for 
taxes  on  that  part  of  the  bridge  which 
joins  Illinois?” 


As  we  view  it,  the  only  question  here  is  — Does 
the  htate  of  Illinois  have  authority  to  tax  the  portion 
of  the  bridges  across  the  Mississippi  River  which  lies 
east  of  the  center  of  the  main  channel  of  the  Mississippi 
River?  If  it  does  have  that  authority,  has  it  by  any 
exemption  provisions  of  its  constitution  or  s tatutes  re- 
lieved the  bridge  from  the  tax? 

he  have  examined  the  Acts  of  Congress  creating 
the  authority  to  construct  this  bridge  and  do  not  find 
any  prohibition  therein  which  would  prevent  the  Imposi- 
tion of  the  tax. 
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Vve  think  the  care  of  People  ex  rel  Murray  v.  City 
of  £t.  Louis,  126  N.  IS.  529,  is  very  pertinent  here  be- 
cause the  same  question  which  you  have  propounded  was 
before  the  Supreme  C urt  of  Illinois,  in  relation  to  the 
taxing  of  the  Municipal  Bring®  in  St.  Louis  which  termin- 
ates on  the  east  bank  of  the  river  in  Illinois.  In  dis- 
cussing this  question,  the  Court  said:  (1.  c.  531) 

“Lection  3 of  article  9 of  the  Constitu- 
tion of  1370  provides: 

'The  property  of  the  state,  counties 
and  other  munici  al  corporations,  both 
re al  and  personal,  and  such  other 
property  a3  may  be  used  exclusively 
for  agricultural  and  horticultural 
societies,  for  school,  religious, 
cemetery  and  ciiaritable  puri>oses,  nay 
be  exe upted  from  taxation;  but  such 
exemption  shall  be  only  by  general 
law.  In  the  assessment  of  real  es- 
etate  incubered  by  public  easement, 
any  depreciation  occasioned  by  such 
easement  may  be  deducted  in  the  valua- 
tion of  such  property.  ’ 

"(4-7)  Under  this  constitutional  pro- 
vision it  cannot  very  well  be  argued  that 
this  bridge  is  exempt  as  a municipal  cor- 
poration's property,  as  the  municipality 
owning  it  is  not  a municipality  of  this 
state.  Moreover,  there  is  a provision  in 
this  state  for  taxing  bridges  across 
navigable  streams  forming  tyis  boundary 
line  between  Illinois  and  other  states. 

Hurd's  Stqt.  1917,  sec.  354,  p.  2497. 

All  property  Is  subject  to  taxation  un- 
less exempted  by  the  Constitution  or 
statutes  passed  in  accordance  tnerewitfc. 

And,  at  1.  c.  532,  the  Court  further  said* 

"(8)  It  is  also  argued  by  counsel  for 
appe.lant  that  as  this  bridge  was  con- 
structed under  the  authority  of  an  act 
of  Congress  it  cannot  be  taxed  by  the 
state  authorities.  It  Is  clear  that  by  this 
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act  of  Congress  the  federal  government 
did  not  retain  exclusive  power  of  legis- 
lation on  all  matters  pertaining  to 
trie  bridge;  therefore,  under  the  reason- 
ing of  Moline  later  Power  Co.  v.  Cox, 

252  111.  348,  96  N.  E.  1044,  the  state 
authorities  retained  the  power  to  tax 
the  bridge.  The  federal  government  has 
authorized  the  construction  of  several 
railroad  bridges  over  the  Mississippi 
river  near  St.  Louis,  and  one  of  them  — 
the  Eads  bridge,  as  we  understand  it  — 
is  not  only  used  by  railroads,  but  it  is 
used  for  street  cars,  vehicles,  and  ped- 
estrians, and  yet  it  has  been  taxed  by 
the  state  authorities.  People  v.  bt. 

Louis  Merchants*  bridge  Co.  (No.  12580) 

291  111.  95,  125  N.  E.  752." 

Pursuant  to  the  provisions  of  bee.  3,  Art.  9,  of  the  Con- 
stitution of  Illinois,  to  exempt  property  from  taxation, 
that  state  passed  an  act  wiiich  provided  as  follows  (Smith 
-Hurd,  Chapter  121,  Section  199): 

"That  when  any  bridge  used  exclusively 
for  persons  and  vehicles,  across  any 
strean  forming  the  boundary  line  between 
this  and  an  adjoining  state,  shall  be 
made  into  a public  highway  free  to  all 
persons  and  vehicles,  such  bridge  shall 
not  be  subject  to  taxation  in  this  state." 

This  act  was  repealed  in  the  Revenue  act  of  Illinois  of 
1939,  page  886.  This  Revenue  act  also  repealed  an  act 
entitled  "An  Act  to  provide  for  the  Assessment  and  Tax- 
ation of  bridges  Across  havlgable  Voters  on  the  Boundaries 
of  this  State,"  approved  May  1,  1873.  The  lust  appt. 
act  referred  to,  supra,  provided  a manner  of  assessment 
of  bridges  such  as  the  one  here  in  question.  In  lieu  of 
these  repealed  acts,  the  said  Revenue  Act  of  Illinois, 
1939,  by  Section  18  thereof,  1.  c.  900,  provided  for  the 
taxing  of  all  real  and  personal  property  in  that  state. 

By  Lection  19,  thereof,  it  exempted  certain  properties. 
However,  we  do  not  think  this  oxo  lption  provisions  of  the 
Act  would  induce  this  bridge  which  belongs  to  a county  in 
the  State  of  Missouri.  The  only  county  property  exempted 
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in  the  Illinois  Act,  Sub-section  6 of  Section  19,  there- 
of, is  property  owned  by  the  county,  used  exclusively 
for  the  maintenance  of  the  poor,  swamp  or  overflowed 
lands  belonging  to  the  county,  and  public  buildings  be- 
longing to  the  county. 

From  an  examination  of  this  Revenue  Act,  the 
exe  ption  of  bridges  such  as  the  one  here  in  question 
may  not  have  been  provided  for  unless  it  is  in  lection 
64  of  the  act.  This  section  is  as  follows: 

"The  personal  property  of  street  rail- 
road or  bridge  companies  shall  be  listed 
and  assessed  in  the  taxing  district 
where  the  principal  place  of  business 
is  located.  The  track,  road  or  bridge 
shall  be  held  to  be  personal  property 
and  listed  and  assessed  as  such,  in  the 
taxing  district  where  the  same  is  located 
or  laid." 

We  are  not  going  into  that  question  in  this  opinion, 
but  are  calling  it  to  your  attention. 

The  Circuit  Court  of  Appeals  for  the  Leventfr  Cir- 
cuit, United  States,  in  193b,  in  the  case  of  City  of 
Louisville  et  al.  v.  Babb,  75  Fed.  (2d)  162,  had  before 
it  the  question  of  the  authority  of  the  taxing  authorities 
of  Indiana  to  tax  the  bridge  across  the  Ohio  River  between 
Jeffersonville,  Indiana  and  Louisville,  Kentucky.  The 
facts  as  to  the  obtaining  of  funds  to  build  that  bridge, 
the  charging  of  tolls  to  maintain  it  and  to  retire  the 
bonds  issued  for  its  payment,  are  similar  to  the  laws  of 
this  state  which  authorize  counties  to  purchate  and 
operate  toll  bridges.  The  State  of  Indlananhad  an  ex- 
emption clause  which  exempted  bridges  free  from  toll. 

(Laws  of  Indiana,  1929,  page  296.  c.  94).  In  the  nouiaville 
case  the  bridge  owners  contended  that  the  bridge  was  ex- 
empt even  though  it  collected  tolls,  because  it  was  for 
"municipal  purposes”.  The  Coupt  sustained  that  view,  how- 
ever, in  distinguishing  between  the  provisions  of  the  con- 
stitutions of  the  State  of  Indiana  ana  the  Ltute  of  Illinois 
the  court  said,  (1.  c.  168): 
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"In  People  et  al.  v.  St.  Louis,  291  111. 

600,  126  N.  E.  529,  531,  tho  Illinoia  Su- 
preme Court  was  construing;  article  9, 
sec.  3,  of  the  Illinois  Constitution. 

There  the  exemption  is  maae  by  these  words 
•the  property  of  the  state,  counties,  and 
other  municipal  corporations • * So  it  will 
be  seen  that  the  basis  of  the  exemption 
of  the  property  above  described  under  the 
Illinois  Constitution  is  United  to  the 
ownership,  though  other  property  nay  be 
exempted  if  used  exclusively  for  certain 
specific  purposes.  The  language  used  in 
the  Illinois  Constitution  shows  that  the 
Constitutional  Convention  realized  that 
the  terra  'municipal  corporations’  included 
the  state  and  countie s.1' 

So,  with  this  construction,  the  basis  of  exemption  from 
taxes  uneer  the  Illinois  Constitution  is  in  ownership 
not  in  use  of  the  property. 

The  courts  seem  to  hold  that  a state  surrenders 
its  sovereign  rights  of  exemption  when  it  goes  beyond  its 
boundaries  for  the  purpose  of  owning  property.  This  rule 
Is  stated  in  99  A.  L.  R.,  pa;  o 1144,  as  follows: 

"As  a general  rule,  property  of  a mu- 
nicipality located  in  another  state  has 
been  held  taxable  therein;  and  the 
courts  are  fairly  in  agreement  that  ex- 
emption In  the  state  of  the  situs  of  mu- 
nicipal and/or  other  public  property 
has  no  application  to  such  property, 
on  the  theory  that  by  entering  another 
state  the  political  unit  has  forfeited 
all  claim  to  sovereignty." 

And,  at  81  A.  L.  R.  1518,  the  rule  is  announced  and 
annotated  as  follows: 

"Where  a public  service  plant  belonging 
to  a municipality  is  situ>  ted  in  another 
state,  It  Is  taxable  therein,  and  a 
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statute  of  the  state  where  the  plant 
is  located  exempting  the  property  of 
municipalities  is  not  applicable. 

"Thus,  in  Augusta  v.  Timmerman  (1916; 

C.  C.  A.  4th)  147  C.  C.  A.  222,  233 
Fed.  216  (affirming  decree  of  (1915; 

D.  C.)  227  Fed.  171),  it  appeared  that 

a city  in  Georgia  owned  land  in  South 
Carolina,  the  use  of  which  was  essential 
to  it 8 water  supply.  Holding  that  a 
South  Carolina  statute  exempting  mu- 
nicipal waterworks  from  taxation  was 
not  applicable  to  that  land,  the  court 
said:  'unless  otherwise  expressed,  all 

legislation  of  a state  relating  to 
cites  and  towns,  of  that  state,  and  not 
of  another  state  or  country.  This  is 
for  the  reason  that  the  state  has  no 
control  of  cities  and  towns  in  other 
states,  and  from  a governmental  stand- 
point no  interest  in  them.  For  a 
state  to  atte  pt  to  promote  the  uevelop- 
ment  of  cities  and  towns  outside  of  its 
borders  by  exempting  property  owned  by 
them  from  taxation  exacted  of  its  own 
citizens  would  be  so  anomalous  and  con- 
trary to  legislative  history  and  govern- 
mental policy  that  nothing  but  the 
clearest  affirmative  expression  would 
warrant  such  an  inference.  Hie  gen- 
eral assembly  of  South  Carolina,  legis- 
lating concerning  taxation  and  exemp- 
tions of  cities  and  towns,  had  no 
thought  of  cities  and  towns  not  sub- 
ject to  its  legislation.  The  plain  pur- 
pose was  to  exempt  certain  govern- 
mental agencies  of  its  own  municipal 
copro rations • ' 

"The  provision  of  the  Constitution  of 
Illinois  exempting  municipal  prop- 
erty from  taxation  has  reference  only 
to  municipal  corporations  in  Illinois. 
Hence,  a portion  of  a bridge  and  ap- 
proaches thereto  in  Illinois  territory 
the  property  of  a Missouri  city,  may 
secure  no  exemption  under  such  provi- 
sion. People  ex  rel . Murray  v.  St. 

Louis  (1920)  23L  111.  600,  126  N.  E. 

529." 
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CONCLUSION 


With  these  rales  in  mind,  it  is  the  opinion  of  . 
this  department  that  since  the  State  of  Illinois  has  not 
exempted  from  taxation,  this  bridge  property,  and  since 
the  State  of  Missouri  and  its  political  sub-divisions 
forfeit  their  rights  of  sovereignty  by  entering  another 
state,  the  State  of  Illinois  may  therefore  tax  that 
portion  of  the  Louisiana  Bridge  which  is  located  in 
Illinois,  provided  the  revenue  act  of  that  state  has  set  up 
the  proper  machinery  for  assessing  and  taxing  the  same. 

Yours  very  truly. 


TYRE  W.  BURTON 

Assistant  attorney  General 


A PROv ED: 


VANE  C.  TKURLO 

(Acting)  Attor  ey  General 
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BTDGST  The  county  court  shall,  in  its  discretion, 

pay  for  the  supplies  of  the  nublic  admin- 
? ' istrator  when  they  are  listed  by  the  nub- 

lic  administrator  in  the  estimated  supply 
budget  as  rrovided  by  law. 


April  1,  1942 


Honorable  hark  -.orris 
roreouting  -ttorney 
j.  Ike  County 

owllng  Creen,  Missouri 

Dear  r.  1.  orris: 


..e  have  your  request  for  an  opinion 
of  February  16,  1042,  which  is  as  follows: 


"It  would  be  appreciated  if  you  would 
send  me  an  opinion  on  the  following 
question: 

Is  the  County  supposed  to  oay 
for  the  office  supplies  ’of  the 
public  --dministrutor?" 


i»lso  our  telephone  conversation  as  of  inarch 
20,  1942,  In  will  oh  you  further  advised  thut 
the  supplies  in  question  were  eet  out  by  the 
■iublio  administrator  in  the  prooer  time  as 
provided  for  in  section  1091C  ...  . . o.,  19819, 

section  10912  R.  0,  Lo.  1939,  sets 
out  the  matter  in  which  a county  officer  shall 
obtain  the  necessary  funds  to  maintain  his  of- 
fice and  is  as  follows: 

"It  is  hereby  made  the  express  duty 
of  every  officer  claiming  any  pay- 
ment for  salary  or  supplies  to  fur- 
nish to  the  ole^k  of  the  oounty 
oourt,  on  or  before  the  fifteenth 
day  of  January  of  each  year  an  iteru- 
izad  statement  of  the  estimated 
amount  required  for  the  payment  of 
all  salaries  or  any  other  expense 
for  personal  service  of  whatever 
kind  during  the  current  year  and 
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th6  section  or  sections  of  law  un- 
der which  he  claims  his  office  is 
entitled  to  the  amount  requested, 
also  he  shall  submit  an  itemized 
statement  of  the  sullies  he  will 
require  for  his  office,  separating 
those  which  are  oayable  under 
class  4 and  class  6.  Officers  who 
are  oaid  in  whole  or  in  part  other 
than  out  o ordL  .^nue, 

whether  oaid  by  fees  or  otherwise, 
shall  submit  an  estimate  for  sup- 
plies in  the  same  manner  as  offi- 
cers who  are  paid  a salary  out  of 
ordinary  revenue,  ho  officer  shall 
__  receive  any  salary  or  allowance  for 
supplies  until  all  the  information 
required  by  this  section  shall  have 
been  furnished.  The  clerk  of  the 
county  court  shall  prepare  and  file 
an  estimate  for  his  office;  also 
for  the  ex;>ense  of  the  Judges  of 
the  county  court.  If  for  any  year 
there  shoulc  not  be  sufficient 
funds  for  the  county  court  to  pay 
all  the  approved  estimates  under 
class  4,  after  having  provided  for 
the  >rior  classes,  the  county  court 
shall  apportion  and  appropriate  to 
each  office  t^e  available  funds  on 
hand  and  anticipated,  in  the  pro- 
portion t at  the  approved  estimate 
of  each  office  hears  to  the  total 
approved  estimate  dans  4* 

The  otate  i-nd  County  bu<j~Qt  Lav/  Qf 
1941  sets  out  the  different  classes  of  expen- 
ditures and  the  county  court’s  duty  thereto. 

In  class  four  (4)  the  statute  provides  as  fol- 
lows in  Laws  of  issouri,  1341,  l.c.651: 

’’The  county  court  shall  next  set 
aside  the  amount  required  to  pay 
the  salaries  ox’  all  county  officers 
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where  the  same  is  by  law  ade  ay- 
able  out  o i the  ordinary  revenue  of 
the  county,  together  with  the  esti- 
mated amount  necessary  Tor  the  con- 
duct of  the  offices  of  such  officers, 
including  stamps,  stationery,  blanks 
and  other  office  sumlies  as  arc 
authorized  by  law.  Only  subfiles 
for  current  office  use  and  of  an 
expendable  nature  shall  be  Included 
in  this  class,  iumiture,  office 
machines  and  equipment  of  whatever 
kind  shall  bo  listed  under  class 
six*” 


article  13,  section  295  it,  S.  lio., 
1639 , provides  for  the  election  of  a -ublio  ^ad- 
ministrator, and  Lection  296  of  the  same  article 
is  as  follows: 

"iiacli  mblic  administrator  elected, 
an  now  or  as  hereafter  provided  for 
in  this  article,  is  hereby  declared 
to  be  an  officer  for  the  county  in 
which  he  is  elected  an*  for  the 
city  of  Lt.  Louis,  if  elected  there- 
in. The  county  courts  of  each  coun- 
ty in  this  state  now  or  hereafter 
having  a population  of  100,000  in- 
habitants or  ioore  according  to  the 
last  federal  census  shall  na'~e  suit- 
able 'rovision  for  an  office  for  the 
public  administrator  in  the  court- 
house of  the  county  if  suitable  s'^aee 
nay  be  had  for  same,  and  shall  be 
provided  as  soon  us  the  county  cuurt 
shall  be  of  the  opinion  that  the 
business  in  charge  of  the  public 
administrator  is  such  as  to  reason- 
ably require  a separate  office  for 
the  convenience  of  the  nubile: 

The  public  administrator  of  the  city 
of  -t,  Louis  shall  have  suitable  and 
convenient  offices  provided  for  him 
in  the  civil  courts  building  by  said 
city." 
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Article  j,  Section  36  of  our  Consti- 
tution reads  as  follows: 

"In  each  countv  there  shall  he  a 
county  court,  which  shall  ho  a court 
of  record,  and  shall  have  Jurisdic- 
tion to  transact  all  county  and  such 
other  business  as  nay  he  prescribed 
by  law.  * * * * *" 

In  the  c:  re  of  Rinehart  v.  TTowell 
County,  15  S.  W.  (2d)  381,  l.c.  383  the  court 
ruled  that  where  the  statutes  specifically  set 
out  an  emolument  for  a cour.ty  officer  ih  a 
county  of  a certain  population  hut  did  cot  set 
out  an  emolument  for  a county  officer  of  the 
same  kind  in  smaller  county,  the  county 
court  in  its  discretion  could  expend  money  In 
accordance  with  the  statute  relatin'  to  the 
same  of  leers  in  the  larger  counties-.  In  this 
relation  v;e  quote: 

" * * * ’•'Appellant’s  statutory  cita- 
tions constitute  legislative  recog- 
nition of  the  propriety  of  expendi- 
tures for  stenographic  services  in 
the  discharge  of  the  present-day 
duties  of  prosecuting  attorneys  in 
the  communities  affected-an  approved 
advance  in  proper  instances  for  the 
administration  of  the  laws  by  coun- 
ty officials  and  the  ! usiness  affairs 
of  the  county  and  for  the  general 
welfare  of  the  publio * Such  enact- 
ments, In  view  o;1  the  constitutional 
grant  to  county  courts,  should  he 
construed  as  relievin'-  the  county 
courts  in  the  specified  communities 
from  determining  the  necessity 
therefor  and,  by  way  of  a negative 
pregnant,  as  recognizing  the  right 
of  county  courts  to  provide  steno- 
graphic services  to  prosecuting  at- 
torneys in  other  counties  v/hen  and 
if  indispensable  to  the  transaction 
of  the  business  of  the  county*  and 
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not  as  favoring  the  citizens  of  the 
larger  communities  to  the  absolute 
exclusion  of  the  citizens  of  the 
smaller  co  unities  in  the  prosecu- 
ting attorney* s protection  of  the 
interests  of  t:  state,  the  county 
and  the  public,  ^ee  the  reasoning 
in  ^wing  v.  Vernon  County , 21G  Ho. 
loc.  cit.  39  , 116  . . loc.  cit. 

532.  Consult  -arkreader  \ . Vernon 
County,  216  Mo.  39  j,  116  S.  .7.  523, 
involving  reimbursement  to  a sher- 
iff of  expenditures  for  water,  gas, 
janitor  service  and  stamps.  Buchan- 
an v.  iialls  County,  283  Mo.  13,  2 22 
S.  V.  1002.  Additional  reasons 
sustaining  the  judgment  nisi  may  be 
found  in  the  cases  cited.  " " 

CONCLUSION 

It  is,  therefore,  the  opinion  of 
this  office  that  if  the  "ublic  administrator 
of  a county  with  the  population  of  under  one 
hundred  thousand  (100,000)  has  listed  his  es- 
timated expenditures  as  prodded  for  in  Sec- 
tion 10912. R.S.  Vo . , 1939 , the  county  court  may. 
In  its  discretion,  nay  for  the  office  supplies 
of  the  nubile  administrator. 

lies  ->ectfully  submitted, 


LA.7R -JICA  L.  BRADL3Y 

--ssistant  -*ttorney-General 

AP  R0VUD: 


I'iCT'  VcTT  ’ 

Attorney-General 


GW:  VS 


POWER  OF 
GRAIN  WARE- 
HOUSE COM- 
MISSIONER TO 
EMPLOY 
INSTRUCTOR: 


Grain  Warehouse  Commissioner  may  em 
ploy  an  outside  State  instructor 
for  purpose  of  training  men  to  meas 
ure  grain  in  warehouses. 


o Luvc 

.olio 


"I  vyill  re  tly  s - 
ion  in  this  -cuitter 

. ' 


Turner  B.  Morton  -2 


June  35,  1942 


"T  . 


The  duties  of  the  Grain  r: rehouse 
Co  misrioner  °re  ret  out  in  the  ne"'  act,  Laws 
o"  issouri,  1941,  page  3?  5 , Beetiofi  7,  and 
are  s follows : 


’♦It  5!  all  f e d ’ yp  of  the  r'v  In 
’.’TTret  •u.r  To  ■ ii s " i one  ■ ~~to  • v-3  3 
,one  -oT~V''  - vf rcTon  o * ^e'  - ruTln 
Inspect’  ofT,  weX'TfirTg,  arT^XniFTTc 
-ore’s ■'us in'*  of  "•w-Tn  as  ’wcuired  By 
t 1 is  act  ~ to  rw  g err ere  f ~e  XnrfriTi  ng , 
saw  line,  T~sy  7f*  * f , y/c 
store ge  0 f r~.l ' r-~~  'uTTlc  y - 1 0:  cores ; 
t supervise  'r eteTs  -or  ot  h 3 • c opt- 
ical analysis  of  grain  -here  labor- 
atories are  nor  or  nay  hereafter  e 
established;  to  establish  neccs- 
r-  rrr  yules  erf  regulations  for  all 
the  aforesaid  functions,  nd  for 
the  non  a gw  lent  of  the  while  ware- 
houses :f  t)  e state,  s sue  ruler 
ns."  - e process,  ry  to  enforce  the  pro- 
visions f this  ct;  to  hcep  pro- 
per records  of  all  r ••pllna,  insaec- 
t i on,  v riy’-in'  , 'rota i n o 1 ot!  -33* 
c!  ' .ic  1 ••  ualysis  performed  u-d  -.r 
the  "rovi cions  of  this  act,  for 
v:'  ich  purpose  ha  shall  have  gravid  :d 
boohs,  ’ Inn  hr  and.  of  er  material 
needed  in  order  to  keep  perfect  and 
proper  records;  to  fir  'he  fees  in 
accordance  v/ith  "Provisions  o"  this 
act;  to  represent  the  .-rain  depart- 
ment ‘ • ’1  utters  re-:  ’.ring  his 

attendance  within  and  without  the 
state  of  -issouri;  to  employ  and 
nay  the  nc cess  ry  ’Personnel  in  ac- 
cordance with  provisions  of  this  act. 

It  s^ll  be  the  of  h_ ls- 

clone r to  a XXt  all  "cn.-r  r.i  or- 
r - nr  ■ --I  h -aired  1c  in  -•  the  'func- 
tions of  ~t)~c~Tepertne  it  "under  'i  fr  ^ 
suaeryTsianT  mc*~  arsonn  X Triclud- 
iag "c'Txjp  Inspectors  T)id~Tn  spec  tors , 


lion 
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chief  wcl  -hru  r s , ‘ ^.hei  § , ^ - 

house  'rc.--1.hers.  si./,  lorr  hclp- 
rs,  :hlcf  ;1  jid  ;lorke . chief 
.c' -.lets  _Jl  orsigtai  1 cl  >-J  stp  . 
chief  scale  lnsnoct  ,r  re  rln 1 nt 

sc.^hh  r;  . r'  ' i:  ^ Is  true 

und  ' r.sl3ta<  t registrars,  strn  ru- 
-her:> . .if  r cl  ><0  1 tioiiol  .-r  runnel 
nonronable  de  hn  ■ ■■  p require 

. f=i Ll 

ourr . ; 

e wisl  t.o  'oint  out  specific  lly 
that  the.  5<t  ilssi  r.er  o : o r in  nrohouse 

Depart  .art  is  he  general  . upeivisor  o ' t'  a 
Svja-1  in r , ini  pect-  >n,  v;ei  ■ in,  nd  . 'c 

to  j rint 

o t t?  5 ct  sp  eel  “IftnlXy  ik  b i 4 e duty  of 
the  Conmisslonez  - Lnt  11  neo  esi  ry  mr- 
sonnell  re  ired  to  erf  on  tlio  fu  cti  ns  of 
tlv  d 

el-ster  defines  'inspect'*  to  -eon 
" to  look;  to  view  or  oversee  for  the  purpose 
; fco  Iook  i to ; to  view  a d 
examine  foi  the  urpose  o o cert  Inin/?  the 
quality  or  c edition  of  he  thing;  " 

, 

• % , . . , 

said : 


There  Is  no  substantial  dif- 
ference between  services  of  'super- 
intendence* and  of  'inspection,'  in- 
spection fceir  r>  defin  ' is  act  or  _>ro- 
cess  o inspecting  or  lootin'  at 
carefully;  i ' rict  or  yl  ...  a.  .- 
in  tion;  clo  e oi  c;  reful  scrutiny, 
n i-v  sti  i;  act  o-"  overseeing; 
official  exanix  i srinten- 

denc. 9 , : d ’ins  tor*  .1 

inspects,  views,  or  ov  rs 
c .nic’n  li  n lu  filed  foi  archi- 

tect's services  coupled  with  services 
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fo:  ’inspection*  unci  issuing  certi- 
fies tes  dui  L . c : 

The  1-  v;  is  ell  settled  in  tliis  state 
that  i ere  u statute:  is.  plain.  and  unaiabi.  uous 
it  is  not  necessary  to  Place  a construct  ion  up- 
03  it.  ry  to  take  Vie  ob- 

vious int  nt  of  the  Legislature  and  act  in  ac- 
oo r dance  there  ith,  itate  v.  Keller,  157  ,.*• 

(2d)  9S9 ; Fichtner  v.  Lohr , L ....  . (3d)  739; 

Ci  ini  . Jity  i ufclie  oervice  Co*  63 

. . 921;  56  Cyo.  110 i. 

TTroja  the  fore  oinj  it  is  seen  that 
the  Or;  i.  a.:  el  use  Commissioner  has  the  right 
under  the  statute  to  *’•••:  loy  on  instructor  as 
port  o.  Me  verson. el  to  properly  c-rry  out 
o Lee.  she  only  question 

re  .aininr  then,  does  the  Co  mmissioner  ha  e the 

t 

t- 

tenti  on  to  Section  10,  8,  Constitution 

of  I issouri , wh ich  if  as  Hows: 

*Ho  person  shall  be  elected  or  ap- 
pointed to  any  office  in  oh  e state, 
civil  or  .ilitar;  , a is  not  a ci- 

. 

shall  not  have  resided  in  this  state 
one  ',rear  next  preceding  his  election 
or  appoint  :ent." 

In  too  se  o it  at  e v.  Truman,  24 

5.  ..  (2d)  101.,  l.c.  106,  the  court  sets  out 

just  what  ublic  office  is  meant  to  be  in  the 
following  words: 

" * * *"  In  l.echei'i  on  lublio  bfiioers, 

’ . I l 2,  see.  1,  it  i said:  * 
public  office  is  the  ri  ht,  authority 
and  duty,  created  nd  conferred  by 
. iv  n period* 

either  fixed  by  law  cr  enduring  at 
the  plei  creatin  -ver , 
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an  inr’Ividu  1 ie  Inverted  with  come 
portion  of  t'(e  sovereign  functions 
of  the  povernnont,  to  he  exercised 

benefit  of  the  ^ublic. 

The  individual  so  invested  Is  a . pub- 
lio  offioer.’ 

definition  i.  State  <ix  rel.  Walker 
• us , 3 1 «o • 0-^5,  5*51 , 5 — » 

. , ...  . 

. ' . naim,  „00  t o.  Df  , ^54  - . 

• . 53,  :;5 , . d Ilastinr;  V.  i 8 

. . , 

701;  and  it  appears  to  to  iu  h r- 
nony  wirh  the  great  weight  of  author- 
. t ex  rel.  iicy  . • o 

. . J , 

te  37.  rel.  Landis  \.  . oard  of 
Co  ."lir*' loners,  95  Ohio  St*  157,  115 
. 219,  920;  Lurrn  at  al.  v.  Peo- 

ple ex  rel.,  45  111.  3S7,  409. 

Jud  51  . of  State 

v.  I ode,  113  . •.  (2d)  505,  l.c.  9,  : 

follows: 

It  is  our  view  that  the  Mi- 
re ’tor  of  Conservation  is  ' ot.  a pub- 
lic officer*  The  constitutional 
anendisient,  does  not  fix  any  tern  of 
office,  prescribe  any  duties,  fix 
any  salary,  require  ny  oath  ur  bond, 
or  directly  vest  the  i ector  vith 
o.  the  indicia  oi 

as  no  independent  public  duties  or 
authority,  State  ex  rel*  icket 

. o,  1018,  1 22 , 54  . . 

•«.  2d  105,  106  (;.  ).  "hatever  he 
does  is  subject  to  tl  e a rov.l  of, 
and  as  uunager  or  director  for, the 
It  ie  evide:.  t bhe 
-unena  ent  canton  lates  the  director 
of  Ooneervati  n shall  be  an  expert 
le  rned  in  th  . control,  cianayenent 
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restoration,  o ^nrerv.' tion,  • nd  re£.u- 
lation  of  the  bird,  fish,  gone,  :?or- 
estrr,  nd  11  wild  lif  resources 
of  J: h - state.  Unde 2 
t o comission  c ul^  m oint  as  i- 
rector  • • nx^eit  in  forcr'hr"  for  e 
tri--f  time,  dlreb-rfc  him,  and 
point  another  learned  in  ror ^ other 
. 

analogous  to  J ’ t of  t'  r -resident 
of  o’ir  beta  Univnrrit"  ' *vr>o luted  ;; 

o rd  of  Cur  tors  oz  * r resi- 
dent one  of  our  State  Teachert* 
Colle  -es  ri  v >oint  d by  the  Po  rd  cf 
.e  • ■ ntr. . 


T i ot'  • fr  -"it,  —e  elieve,  -»ro-'orly  rets  out 
the  rel>  tloi.  f the  instructor  w^o  is  sought 
to  b-  epoointed  to  the  tata  frnin  'area  use 
Department,  i.e.  t ins  otor  ' the 

Ciciu  arrt  use  Ccmiir-sii  if?'  1 s u -t  -n  officer 
by  Si  te  with  a fixed  s • l ry , 
i o«,  hut  an  loyoe  , 

the  Comissionar  nnd  subject  to  dlnr,lsstil  at 

. Pi  ■ l»evo  that  such  an 

instructoi  would  not  h*  • ub1  ^ o officer  or 

lie  Bti  , 

Art! ole  R,  Constitution  o-c  ->-5  uri. 


CL  C ol  'IT 


It  is,  t av  for  , t o or',ni,n  o ' 
this  of  lee  “•  at  tm  tfrrin  /ereho  se  Got  *ls- 
ci_-,r  - J y a wa?  • » a , o 
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Is  ..  iysitlu:it  of  ui.  thcu  stute,  In  an  ; dvisory 
a.  ..  ' t struct  in  .ii  voi  c f nsaour- 

. 


lies  ectfully  submitted, 


- ■-  - . - v . U • 

-llLl,  .it  .tt.ii:  e.'-Oeneral 


ii-i*  *k.  . ... 


sonv  t “:;.rr — 

i-ttorxi-  -l-ouerjJL 
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liCADS  AND  SlIDOvjS:  Petition  is  r.o"  adequate  to  confer  juris- 

P :LiC  ROjvDS : diction  on  County  Court  for  crtabli  shii-nt 

of  County  ^oad. 


July  24,  1942 


Honorable  Mark  Morris 
Fro* renting  Attorney 
owl i nr  -reen,  Missouri 

--ear  r.  Morris: 


FILED 


Ve  are  in  receipt  of  your  request  for  an  official 
opinion  from  this  office,  which  request  readE  as  follows: 

"I  have  the  following*  o’  o.  tion  on 
which  we  would  appreciate  an  opinion: 

"inclosed  you  will  find  copy  of  a 
petit. on  for  the  location  of  a public 
road  which  has  been  presented  to  the 
county  court.  As  you  will  notice  this 
road  is  about  one  mile  in  length  and 
ends  at  a farm  house  belonging  to  A. 

Nl.  Younr.  Now,  does  the  county  court 
have  to  grant  this  petition,  without 
discretion  to  do  otherwise? 

V<e  wish  to  supplement  the  request,  for  the  purpose 
of  this  opinion,  by  stating  that  there  is  attached  to  the 
above  request  a petition  for  location  of  a public  road, 
based  on  lection  3473,  2.  i‘ . Mo.  1939,  which  petition  is 
on  a printed  form  and  describes  the  rood  as  follows: 

" • 33  feet  in  width,  and  situated 

in  the  TTinlcioal  Township  of  C ivre,  in 
the  County  of  Pike  and  State  of  Missouri, 
and  Is  of  sufficiently  great  utility  to 
the  general  public,  and  that  the  beginning 
courses  and  termination  thereof,  are  as 
follows,  to-wit: 

"Commencing  in  the  municipal  Township 
of  Cuivre  at  City  limits  of  Bowling  Creen 
running  thence  in  a Southerly  direction 
a distance  of  80  rode  thence  in  a west- 
erly direction  a distance  of  40  rods 
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thence  in  a southemly  direction  a 
distance  of  147  rods  to  and  terminat- 
ing at  the  A,  LI.  Young  farm  in  the 
municipal  township  of  Cuivre. 

It  is  our  view  it  will  net  be  necessary  to  deal 
further  with  the  contents  of  the  petition  aside  from  the 
above  quoted  description  of  the  roadway. 

* ection  3473,  3.  S.  Bo.  1939,  provides  as 

follows : 


"Applications  for  the  establishment 
of  all  public  roads,  except  state 
roa  s,  shall  be  made  by  re tit ion  to 
the  county  court#  Such  petition 
shall  be  signed  by  at  least  twelve  free 
holders  of  the  municipal  township  or 
townships  through  which  said  proposed 
road  may  run,  three  of  whom  shall  be  of 
the  immediate  neighborhood,  and  shall 
specify  the  proposed  beginning,  course 
and  termination  thereof,  and  shall  be 
accomDanied  by  the  names  of  all  persons 
owning  land  through  which  said  road 
shall  run,  with  the  amount  of  damages, 
if  any,  claimed  by  them,  so  far  as  can 
be  ascertained,  and  also  the  names  of 
those  who  are  willing  to  give  the  right 
of  way  for  said  proposed  road:  Pro- 
vided, that  if  said  proposed  read  be,  ins 
or  terminates  on,  or  runs  along  a boun- 
dary between  the  county  wherein  such 
petition  Is  filed  and  an  adjoining  county, 
any  or  all  of  the  petitioners  herein  re- 
quired may  be  freeholders  of  such  adjoin- 
ing county,  and  of  the  municipal  town- 
ship or  townships  thereof  throu  h which 
said  proposed  road  may  run,  or  in  which 
said  proposed  road  may  begin  or  termi- 
nate. Tt 


Honorable  ^ark  Morris 


-3- 


June  24,  1942 


It  will  be  noted  from  a reading  of  the  above 
section  that  it  is  provided  in  part  "application  for 
the  establishment  of  all  public  roads,  except  state 
road 8,  shall  be  made  by  petition  to  the  county  court 

and  shall  specify  the  proposed  beginning, 

course  and  termination  thereof,  "»  11  In  the  early 

case  of  Spurgeon  v.  Bartlett,  56  Mo.  App.  349,  1.  c. 

355,  the  court  had  this  to  say* 

“Applications  to  open  public  roads 
are  summary  in  their  nature,  and  are 
had  with  a veiw  to  condemn  the  pro- 
perty of  the  citizen  for  the  benefit 
of  the  public.  They  must,  therefore, 
be  conducted  In  strict  compliance  vifcfa 
the  statutes  governing  the  subject. 

Otherwise  the  court  obtaine  no  Juris- 
diction in  the  first  instance,  and 
all  its  ulterior  proceedings  are  void. 

Anderson  v.  Femberton,  89  Mo.  61 j 
Quincy,  etc..  Hailway  Co.  v.  Kellogg, 

$4  ho.  334;  Jefferson  County  v. 
oowan,  54  Mo.  234;  bhltely  v.  Platte 
Co  nty.,  73  Mo.  30." 

Iherefore,  from  a statutory  construction  of  Faction  5473,  ae 
applied  to  the  description  of  the  proposed  road,  we  find 
that  it  is  stated  that  the  road  shall  commence  at  the  city 
limits  of  Bowling  C-reen.  Limiting  ourselves  for  the  raonont, 
to  this  beginning  point,  we  must  bear  in  mind  that  Bowling 
Green,  Missouri,  Is  a town  of  eome  two  thousand  inhabitants 
and  the  city  limits  of  said  town  comprise  a considerable 
area,  and  each  boundary  line  of  said  town  would  be  of  con- 
siderable length.  The  above  quoted  description,  failing 
to  point  out  a definite  and  certain  beginning  point;  on  the 
city  lireitB  boundary  line  certainly  makes  the  description 
most  Indefinite  in  de termining  where  the  beginning  point  of 
said  road  shall  be.  Further,  it  may  be  pointed  out  that 
the  descrip'.Ion  says  that  the  road  shall  run  in  a so-  therly 
and  westerly  direction,  as  these  terms  are  very  Indefinite 
and  merely  r escribe  a general  course.  Further,  the  descrip- 
tion deal  nates  thnt  the  road  shall  terminate  at  the  A.  M. 
Young  farm.  It  may  be  that  the  A.  . Young  farm  is  a local 
armellatlon  and  would  be  within  the  knowledj  e of  a surveyor 
or  one  endeavoring  to  fix  the  terminating  point,  however, 
the  description  does  not  designate  at  what  place  the  road 
shall  terminate  on  this  farm.  The  farm  may  contain  a 
considerable  acreage  and  the  terminating  point  could  be  at 
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various  points.  For  that  reason,  it  must  be  said  that 
the  terminating  point  is  vei’y  indefinite  and  uncertain, 
ft'e  note  in  the  opinion  request  that  it  states  "the  A. 

H,  Young  farmhouse",  but  we  do  not  consider  that  the 
description  is  definite  enough  to  Indicate  this  con- 
clusion. It  is  our  opinion  that  the  description  set 
forth  in  the  petition  is  so  indefinite  and  uncertain  that 
it  does  not  ive  the  county  court  Jurisdiction  over  the 
subject  matter  contained  in  the  printed  petition  attached 
to  the  opinion  request. 

To  sustain  our  position,  we  call  attention  to  the 
case  of  niliaas  v.  Kirby,  169  'o.  622,  1.  c.  623,  wherein 
the  court  said* 


"The  notice  In  the  first  place  was 
Jurisdictional  (Kailroed  v.  Young, 

96  Mo*  59)  and  without  it  all  the 
proceedings  would  have  been  without 
authority  and  absolutely  void.  And 
anything  that  was  thereafter  done 
toward  condemning  defendant's  land 
for  levee  purposes,  not  In  pursuance 
of  it,  or  with  respect  to  lands  of 
defendant  mot  embraacddwithln  its 
provisions,  rendered  the  entire  pro- 
ceedings a nullity. 

"It  1 8 plain  from  a casual  reading 
of  the  petition  that  It  does  not 
specify  the  termination  of  the  pro- 
posed right  of  way.  'to  a point 
in  what  is  known  as  the  Highlands, 
in  survey  1051,  section  17,'  Is 
evidently  too  indefinite  for  any 
purpose,  and  clearly  does  not  comply 
with  the  statute  which  requires  the 
terming.  Mon  to  bo  spool  fled  in  the 
petition. 

"No  surveyor  could  find  the  terminus  of 
It  under  such  a description,  for  how 
could  he  determine  from  the  petition 
the  exact  point  I*n  what  is  known  as  the 
Highlands  In  survey  1051,  section  17, 
was  Intended  under  a description  eo 
Indefinite.  It  would  be  impossible. 
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"and  it  has  been  uniformly  held  by 
this  court,  in  proceedings  to  condemn 
private  property  for  public  use,  that 
unless  it  affirmatively  a pear  upon 
the  face  of  the  proceedings  that  every 
essential  prerequisite  of  the  statute 
conferring  the  aut  ority  has  been  com- 
plied with,  such  proceedings  will  be 
void*  (Anderson  v*  Pemberton,  89  Mo* 

61 j Whitely  v.  Platte  County,  73  Mo. 

30 j Jefferson  County  v.  Cowan,  54  Mo. 
234;  Zimmerman  v*  Snowden,  38  Mo*  218*) 
That  the  petition  does  not  specify  the 
terminue  of  the  proposed  right  of  way, 
is  too  clear  for  argument,  and,  as  it 
must  aopear  from  the  face  of  the  record 
in  order  to  confer  Jurisdiction  on  the 
county  court  in  the  flrat  instance,  it 
mist  follow  that  neither  the  circuit 
nor  the  Supreme  Court  acquired  Juris- 
diction of  the  property  by  apceal.n 


The  views  expressed  in  this  case,  so  far  as  we  can  find, 
have  not  been  overruled  by  the  courts  and  must  be  taken 
as  the  law,  in  determinin''  questions  as  presented  by  the 
oninion  request. 


CONCL'J  Si  OK 

From  the  foregoing,  it  is  the  view  of  this  depart 
ment  that  the  petition  containing  the  description  of  the 
proposed  road  as  set  forth  in  this  opinion,  le  too  in- 
definite end  uncertain  to  specify  the  proposed  beginning 
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cource  and  termination  of  such  Proposed  road,  within  the 
meaning  of  Section  3473,  supra,  thereby  rendering  the 
petition  for  location  of  the  public  road  void,  and  not  con- 
ferring .jurisdiction  upon  the  County  Court  of  Pike  County 
over  the  subject  matter  contained  in  said  petition. 

Respectfully  submitted. 


. 

Assistant  Attorney  General 


APE  ROY 


SCY  ;'cKITTr'iCl' 

Attorney  General 


EHC I US 


PE  1 ITEM TI ARY : 


Minimum  sentence  two  years  ir.  the 
penitentiary. 


October  28 , 194<  . 


hon.  Mark  .orris 
Prosecuting  attorney 
Pike  County 

howling  Green,  issouri 


hear  hir : 


’ e are  in  receipt  of  your  request  for  an  opinior , 
under  date  oi  October  26,  1942,  which  reaas  as  follows  * 


"1  would  appreciate  ai  opinion  on 
the  following  Quesli  r:  Section 
4310  -o.  . 1939  reac s that  the 

punishment  shell  i ''ou  conviction 
be  punished  by  imprisonment  in  a 
penitentiary  for  a term  ’not  exceed- 
ing* two  years,  hoes  this  mean  that 
the  court  or  jury  can  sentence  ore  con- 
victed to  a period  of  orly  ore  year 
in  f>  penitentiary?" 


Section  4310  h.  t..  Missouri,  1939,  referred  to 
in  your  request,  is  one  of  the  lew  penalty  sections 
that  has  the  peculiar  wording,  " * - * be  punished 
by  imprisonment  in  the  penitentiary  for  s term  not 
exceeding  two  years,  or  in  a county  jail  not  less 
than  six  months."  In  most  penalty  sections  the 
nunishment  movided  is  "not  less  then  two  years  nor 

,'ore  than  years  ir  the  penitentiary."  V.here  the 

penelty  reads,  "not  exceeding  two  years  ir.  the  peni- 
tentiary," it  las  been  held  to  be  reversible  error 
where  the  court  does  not  further  say  in  its  instruc- 
tions, "not  less  than  two  years."  it  was  so  held 
in  the  case  of  State  v.  bevins,  43  o.  V.,  (2d)  432, 
par 8,  6,7,  where  the  court  said: 
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"oince  the  defendant's  right  to 
have  the  punishment  assessed  by 
the  jury  Is  statutory,  not  consti- 
tutional, he  tales  It,  of  course, 
subject  to  the  limitations  end  con- 
ditions imposed  by  other  pertinent 
statutory  provisions;  in  this  in- 
stance by  sections  3704,3705,  and 
3705.  but  he  was  entitled  to  have 
the  jury  correctly  ana  fully  in- 
formed as  to  the  various  punish- 
ments that  might  be  assessed,  by 
instructing  the  jury  that  they  could 
assess  the  punishment  at  imprisonment 
in  the  penitentiary  'not  exceeding 
two  years'  and  i ailing  further  to 
instruct  them  that  they  could  not 
assess  such  imprisonment  for  a less 
term  than  two  yea  s,  the  court  mis- 
led the  jury  and  probably  induced 
the  assessment  of  one  year  in  the 
penitentiary,  a punishment  'not  au- 
thorised by  law,' 

"The  language  of  instruction  bo,  1 
regarding  the  punishment  follows  the 
language  of  the  statute  denouncing  the 
offense  anc  prescribing  the  punishment. 
Lut  it  is  not  always  sufficient  merely 
to  use  the  langua  ;e  of  a particular 
statute  in  an  instruction.  *hat  may 
sometimes  be  ni. leading.  That  the  in- 
struction as  given,  without  a further 
instruction  to  the  effect  that  two  years 
was  the  least  penitentiary  imprisonment 
that  could  be  assessed,  was  misleading 
in  this  case  there  can  be  no  doubt. 
Paraphrasing  the  language  of  this  court 
In  State  v.  Kose,  178  Mo.  25,  32,  76 
S.  ...  1003,  it  requires  very  ordinary 
intelligence  to  understand  from  the  use 
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of  the  words  'not  exceeding 
two  years'  that  any  length  of 
time  of  imprisonment  may  be  fixed 
so  that  it  does  not  exceed  the 
time  expressly  . esi,ynateu. " 


Section  4850  . 3.  Missouri,  1939,  reads  as 

follows : 


" henever  any  ofl ender  is  declared 
by  law  punishable,  u or  conviction, 
by  imprisonmei  t in  the  penitentiary 
for  a term  rot  less  than  any  speci- 
fied number  of  years,  and  no  limit 
to  the  duration  of  such  imprisonment 
is  declared,  the  offender  may  be  sen- 
tenced to  imprisonment  during  his 
natural  Hie,  or  for  any  number  of 
years  not  less  tlian  such  as  are  pre- 
scribed; but  no  person  shall  in  any 
case  be  sentenced  to  imprisonment  in 
the  penitentiary  for  any  term  less 
than  two  years," 


Under  this  section  no  person  shall  in  any  case  be  sen- 
tenced to  imprisonment  in  the  penitentiary  for  any  term 
not  less  than  two  years. 

It  has  been  held  b>  the  Supreme  Court  of  this  State, 
that  where  the  jury  finds  a defendant  guilty  under  proper 
instructions  as  to  the  penalty,  and  assesses  the  punish- 
ment at  one  year  in  the  penitentiary,  the  court  may  assess 
the  proper  punishment  which  would  be  two  years  in  the 
peniter tiary.  It  was  so  held  in  the  case  of  State  v, 
Julin,  235  c>,  Vi,  818,  par,  5,  where  the  court  said: 


" * * The  next  question 
urged  here  by  appellant 
of  the  court  in  raising 
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from  one  year  to  two  years  in  the 
penitentiary.  The  jury  returned 
a verdict  finding  appellant  guilty 
and  assessing  his  punishment  at  one 
year  in  the  penitentiary.  Section 
4049,  R.  S.  1919,  provides  as  follows: 

n,Xf  the  jury  assess  a punishment, 
whether  of  imprisonment  or  fine,  be- 
lovr  the  limit  prescribed  by  law  for 
the  offense  of  which  the  defencant  is 
convicted,  the  court  shall  pronounce 
sentence,  ana  render  jua  ment  according 
to  the  lowest  limit  prescribed  by  law 
in  such  case.' 

"Ihe  constitutional  rights  of  appellant 
were  no  invaded  or  i posed  upon  by  the 
action  of  the  court  in  following  the 
plain  lett  r of  the  statute.  Appellant 
had  been  regularly  charged  with  crime 
by  a grand  jury,  haa  been  arraigned,  was 
confronted  by  the  witnesses  against  him, 
was  afforded  every  opportunity  to  make 
his  defense,  end  enjoyed  in  the  trial 
of  the  case  such  protection  and  sale- 
guards  as  were  vouchsafed  by  the  Consti- 
tution, both  state  and  federal,  and  this 
statute  is  but  a sequence  of  and  supple- 
mentary to  section  4048,  I . o.  1919,  Sec 
tion  3698,  R.  S.  1919,  is  as  follows: 

whenever  any  offender  is  declared  by 
law  punishable,  upon  corvlction,  by  im- 
prisonment in  the  penitentiary  for  a 
term  not  less  than  any  specified  number 
of  years,  ana  no  limit  to  the  Duration 
of  such  imprisonment  is  declared,  the 
offender  may  be  sentenced  to  imprison- 
ment during  his  natural  life,  or  for 
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any  number  of  years  not  less  t^.an 
such  as  are  prescribed;  but  r.o  person 
shall  in  any  caso  be  sentei  ced  to  im- 
prisonment in  the  penitentiary  for  any 
term  less  than  two  years. ’ 

"From  the  foregoing  it  is  apparent 
that  it  became  the  duty  of  the  trial 
court  to  change  the  punishment  fixed 
by  the  jury  to  that  of  the  minimum 
punishment  fixed  by  statute,  and  in 
doing  so  there  was  no  violation  of 
the  constitutional  rights  of  appel- 
lant. ihe  punishment,  upon  convic- 
tion, of  a number  of  offenses  under 
our  law,  is  fixed  by  the  court,  and 
not  by  the  Jury;  e.  g.,  section  3248, 

R.  S.  1919.  At  the  common  law  the 
verdict  of  the  Jury  was  guilty  or  not 
guilty,  and  the  court  fixed  the  punish- 
ment according  to  the  laws  in  force, 
and  the  sections  abo\;e  quoted  are  not 
therefore  in  contravention  of  the  consti- 
tutional rights  of  appellant  ar.d  are 
constitutional.  State  v.  hamey,  168 
Mo.  167,  67  S.  W.  620,  57  L.  R.  A. 

846;  State  v.  . a thews,  202  Wo.  143, 

100  S.  W.  420." 


ihe  above  case  was  based  upon  what  is  now  Section 
4094  h.  o.  Missouri,  1939,  which  permitted  the  court  to 
render  Judgment  according  to  the  lowest  limit  prescribed 
by  law  in  sr  ~e  where  the  jury  assessed  a punish- 

ment either  by  line  or  imprisonment  below  the  limit  pre- 
scribed by  law  for  the  offense. 
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CO i CLUSIOK 


It  is,  therefore  the  opinion  of  this  department 
that  a person  convicted  cannot  be  sentenced  to  one 
year  in  the  penitentiary  for  the  reason  that  the  mini- 
mum term  is  two  years. 


Respectfully  submitted 


Vf.  J.  L.UhfO*. 

Assistant  Attorney  General 


AP  KOVHDs 


ROY  iviOillTTHICK 

Attorney  General  of  isso  ri 


V.Jt  :RV. 
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PROSECUTING  ATTORNEY : It  is  not  mandatory  for  county  court 

to  nay  staled  salary  of  a stenographer 
for  the  prosecuting  attorney,  but  should 
reimburse  prosecuting  attorney  for  reason- 
able sums  paid  for  such  services  incurred 
in  the  discharge  of  his  duties. 


December  4,  1942 


Hon , Mark  Horri s 
Prosecuting  Attorney 
rike  County 

howling  Green,  Missouri 


FI  LED 


Dear  Sir: 


This  is  in  reply  to  your  letter  01  November  25, 
1942,  which  contains  a request  for  an  opinion  concern- 
ing the  salary  of  a stenographer  for  the  prosecuting 
attorney  of  a county  of  eighteen  thousand. 

ihis  request  reads  as  iollows: 


"Vfcould  appreciate  an  opinion  on  the 
following  question:  Would,  a salary 
of  s, 75,00  per  month  for  a stenographer 
for  the  Prosecuting  Attorney  in  a County 
of  18000  be  mandatory  upon  the  county 
Court  to  pay?  This  work  would  naturally 
be  for  official  County  and  State  duties 
only." 


V»e  are  enclosing  an  opinion  given  by  this  oflice 
on  April  24,  1936,  to  the  Honorable  Porrest  Smith, 

State  auditor,  which  held  that  the  prosecuting  attorney 
should  be  allowed  reimbursement  for  necessary  steno- 
graphic and  clerical  help  from  the  county,  in  reasonable 
ana  necessary  amounts.  This  opinion  partially  covers 
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your  request.  The  salary  of  prosecuting  attorneys  in 
certain  counties  which  include  Pike  County  is  set  out 
in  bectlon  12939  K.  3.  , issouri,  1939.  We  find  no 
statutory  authority  which  allows  tl.e  prosecuting  attor- 
ney to  employ  a stenographer  at  a stated  salary  in  coun- 
ties coming  under  this  section,  in  counties  of  greater 
populatior  the  legislature  saw  fit  to  set  out  that  sten- 
ographers could  be  employed  by  the  prosecuting  attorneys 
at  a certain  salary,  but  in  the  smaller  counties  the 
courts  have  interpreted  the  lav;  to  be  that  ti  c prosecuting 
attorney  may  employ  a stenographer  and  be  reimbursed  for 
all  reasonable  sums  paid  for  necessary  stenographic  ser- 
vices incurred  in  the  discharge  of  his  official  duties. 

•Since  the  opinion  above  described,  and  a cony  of 
which  is  enclosed,  was  given  by  this  department,  the 
Supreme  Court  of  this  utate  has  passed  definitely  upon 
this  question  ir.  the  case  of  Rinehart  v.  Hov'ell  County, 

153  W.  (2d)  381,  The  court,  ir  holding  that  the 
prosecuting  attorney  may  be  reimbursed  for  reasonable 
sums  naid  for  necessary  stenographic  services,  said, 
at  1.  c.  382,3^3 : 


"This  is  an  action  by  Homer  Rinehart 
against  Howell  county,  issouri,  for 
reimbursement  of  reasonable  sums  paid 
for  necessary  stenographic  services  in- 
curred in  the  discharge  of  his  official 
duties  as  prosecuting  attorney  of  said 
county.  Howell  county  appealed  from 
an  adverse  judgment  for  v120."  (under- 
scoring ours.) 


. . ; 


• • 4 . 4*  4%  4%  0*  4%  9 r V r'  * ft  4*4%  • 4\  * 


"Appellant  points  out  that,  by  oecs. 
13514,  134C7 , 12952,  and  12979,  h.  o. 
1939,  i o.  ht.  / nn.  p.  7056-,  5ec.  11875, 
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p.  7042,  Sec.  11855,  p.  606,  Sec. 
11326,  and  p.  613,  Sec.  11353,  the 
General  assembly  aut,:  rizea  and  es- 
tablished salaries  for  stenographic 
services  to  prosecuting  attorneys 
in  the  larger  counties  of  the  State, 
did  rot  provide  for  like  services  in 
counties  of  the  population  of  Howell 
county,  enc  contends  for  the  applica- 
tion of  the  axim  expressio  unius  est 
exclusio  alterius.  * * * ■ * 


V.'  > "V  , . V »■'  /'Vi  X'  V.  « VVC  A”.  V\  V»'  . 


“appellant's  sta  utory  citations  con- 
stitute legislative  recognition  of  the 
propriety  of  expei  ditures  for  steno- 
graphic services  in  the  discharge  of 
the  present-day  duties  of  prosecuting 
attorneys  in  the  communities  affected— 
an  approved  advance  in  proper  instances 
for  the  administration  of  the  lavs  by 
county  officials  and  the  business  af- 
fairs of  the  county  and  for  the  general 
welfare  of  the  public.  Such  enactments, 
in  view  of  the  constitutional  grant  to 
county  courts,  should  \e  construed  as 
relieving  the  county  courts  in  the  speci- 
fied communities  from  determining  the 
necessity  therefor  and,  by  ray  of  a nega- 
tive pregnant,  as  recognizing  the  right 
of  county  courts  to  provide  stenographic 
services  to  prosecuting  attorneys  in  other 
counties  when  and  if  indispensable  to  the 
transaction  of  the  business  of  the  county, 
and  not  as  favoring  the  citizens  of  the 
larger  commurit ies  to  the  absolute  exclu- 
sion of  the  citizens  of  the  smaller  com- 
munities in  the  prosecuting  attorney's 
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protection  ol‘  the  Interests  of  the 
state,  the  county  and  the  public. 

See  the  reasoning  In  Ewing  v.  Vernon 
County,  216  iao.  loc.  cit.  693,  116 
S.  . loc.  cit,  522.  consult  i:ark- 
reader  v.  Vernon  county,  216  Ho.  606, 

116  S.  >«.  523,  involving  reimburse  ent 
to  a sheriff  of  expenditures  for  water, 
gas,  janitor  service  and  stamps,  buch- 
anan  v.  halls  County,  23  o.  10,222 
S.  V.  1002.  Additim  al  reasons  sustain- 
ing the  judgment  nisi  may  be  found  in 
the  cases  cited." 


Under  the  above  holding  the  court  did  not  hold 
that  the  prosecuting  attorney  could  employ  a sterographer 
at  a definite  salary  and  that  it  would  be  mandatory  upon 
the  county  court  to  pay  the  salary.  It  merely  held,  that 
the  prosecuting  attorney  should  be  reimbursed  for  all 
reasonable  sums  paid  for  necessary  stenographic  services 
incurred  in  the  discharge  of  his  official  duty,  where 
a prosecuting  attorney  employs  a stenograpl  er  at  a defi- 
nite salary,  and  pays  her,  (or  him)  from  his  own  funds, 
it  would  be  a question  of  fact  whether  the  sum  paid  the 
stenographer  was  reasonable  and  necessary. 

here  a prosecuting  attorney  employs  a stenographer 
and  pays  the  stenographer  from  . is  own  funds  in  order 
that  he  shoulc  be  reimbursed  it  would  be  necessary  that 
he  follow  the  law  as  set  out  in  the  county  budget  act, 
dection  10S12  R.S.  Missouri,  1939,  w ich  reads  as  follows 


"it  is  hereby  made  ti  e express  duty 
of  ever,  officer  claiming  any  payment 
for  salary  or  sup  les  to  furnish  to 
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the  clerk  of  the  county  court,  on 
or  before  the  fifteenth  day  of  January 
of  each  year  an  itemized  statement  of 
the  estimated  amount  required  for  the 
payment  of  all  salaries  or  any  other  ex- 
pense for  personal  service  of  whatever 
kind  curing  the  current  year,  and  the 
section  or  sections  of  law  unde.-  which 
he  claims  his  office  is  entitled  to  the 
amount  requested,  also  he  shall  submit 
an  itemized  statement  of  the  sup  lies 
he  will  require  lor  his  office,  separa- 
ting those  which  are  payable  under  class 
4 aid  class  6.  Officers  v/ho  are  paid 
in  whole  or  In  part  other  than  out  of 
the  ordinary  revenue,  whether-  paid  by  fees 
or  otherwise,  shall  submit  an  estimate 
for  supplies  in  the  same  manner  as  oificers 
who  are  paid  a salary  out  of  ordinary  re- 
venue. to  officer  shall  receive  any  sal- 
ary or  allowance  for  supplies  until  all 
the  information  required  by  this  section 
shall  have  beer  furnished.  'J-he  clerk  of 
the  county  court  shall  prepare  and  file 
an  estii  ate  for  his  office;  also  for  the 
expense  of  the  judges  of  the  county  court. 

If  for  any  year  there  should  not  be  suf- 
ficient funds  for  the  county  court  to  pay 
all  the  approved  estimates  under  class  4, 
after  having  provided  for  the  prior  classes, 
the  county  court  shall  apportion  and  ap- 
propriate to  each  office  the  available 
funds  on  hand  and  anticipated.  In  the  pro- 
portion that  the  approved  estimate  of  each 
office  bears  to  the  total  approved  estimate 
for  class  4." 


under  the  abo\e  section,  it  is  the  duty  of  the 
prosecuting  attorney  who  claims  any  najment  1 or  salary, 
supplies,  or  any  other  expenses  for  personal  services. 


lion,  Jiark  Morris 


(6) 


December  4,  1942 


to  submit  such  claims,  l or  allowances  in  his  budget  , to 
the  county  clerk  on  or  before  the  15th  day  of  January 
of  each  year,  and,  unless  he  so  submits  his  budget 
he  would  not  be  entitled  to  allowance  for  salary,  sup- 
plies and  other  expenses.  The  purpose  of  submitting 
the  budget  to  the  county  clerk  is  to  prevent  the  county 
expenditures  from  exceeding  the  revenue  provided  for 
that  year.  In  passing  uoon  ti  ls  question  the  supreme 
Court  in  the  case  of  uraub  v.  Luchanan  oounty,  109 
b.  W.  341,  saidi 


"Ihe  first  contention,  that  the  budget 
law  is  invalid,  because  by  it  the  legis- 
lature deprived  the  county  court  of  its 
constitutional  power  to  transact  the 
business  of  the  coun ty  ana  vested  this 
power  in  the  auuitor,  is  without  merit, 
ihe  effect  and  intent  of  the  budget  law, 
as  we  understand  it,  is  to  compel,  or  at 
least  to  make  it  more  expedient  for  the 
county  courts  to  comply  with  the  constitu- 
tional provision,  section  12,  art.  10,  ho. 
Constitution,  which  provides  that  a county 
shall  not  contract  obligations  in  any  one 
year  in  excess  of  the  revenue  provided  for 
that  year.  ihe  budget  law  leaves  the  trans- 
action of  business  to  the  county  courts, 
but  the  law  provides  (section  19,  p,  350, 

1933  Laws  (ho.  ->t . Ann.  oec.  12126s,  o.6434)) 

-Sf-iK' ; ••  '•  . - v . a: 

w * >**•  Prior  to  the  enactment  of  the 

budget  law,  a county  court  had  no  right 
to  incur  obligations  in  any  one  year  in 
excess  of  the  revenue  provided  for  that 
year,  by  the  enactment  of  the  budget 
law,  the  Legislature  has  merely  provided 
ways  and  means  for  a county  to  record 
the  obligations  incurred  and  thereby  en- 
able it  to  keep  the  expenditures  within 
the  income,  ihe  power  of  the  county 
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court  not  having  been  curtailed 
by  the  enactment  ol'  the  budget  law, 
the  point  made  by  respondent  is  rith- 
out  nerit  end  is  ruled  against  hi 


o 

CQACLIjSIOH 


It  is,  therefore,  the  opinion  of  this  department 
that  it  is  not  mandatory  upon  the  county  court  to  pay 
the  monthly  salary  of  a stenographer  for  the  prosecuting 
attorney  in  a county  of  eighteen  thousand  opulatior.. 

It  is  further  the  opinion  of  t, is  department  that 
the  prosecuting  attorney  should  be  reimbursed  for  all 
reasonable  sums  paid  for  necessary  stenographic  services 
incurred  in  the  discharge  of  Lis  official  duties  as 
prosecuting  attorney  of  the  county. 

I 


^.esnectfnlly  submitted 


V..  J.  i JRKL 

Assistant  Attorney  Oeieial 


i'JPi  ROV  - D: 


ROY  wcKITTRICi 

Attorney  General  of  Missouri 


WJb :R  . 


PUBLIC  PRINTING 
BALLOTS : 


Charge  for  printing  ballots  is 
limited  by  1 aw. 


December  21,  1P42 


Honorable  kark  Morris 
Prosecuting  Attorney 
rike  County 

Rowling  Preen,  f'lssoTiri 
Dear  Sir  ’• 


yi2g 


This  is  In  reply  to  your  letter  of  recent  date,  which 
is  as  follows! 


"Would  arr'reeiate  an  opinion  on  the  following 
question!  *13  there  a legal  monetary  limit 
on  the  cost  of  printing  ballots  for  a general 
election?  * " 

Section  11593  R.  3.  Mo.  1939,  which  pertains  to  nrep- 
aration  of  ballots  for  a general  e lection, reads  as  follows2 

"All  ballots  cast  in  elections  for  nubile 
officers  within  this  state  shall  be  printed 
and  distributed  at  nubile  expense,  as  here- 
inafter provided.  The  -irlrting  of  the 
oallots  and  of  the  cards  of  instruction  for 
the  electors  in  each  county,  and  the  delivery 
of  the  same  to  the  election  officers,  as 
provided  in  section  11598,  shall  be  a county 
charge,  except  where  the  of  fleers  to  be  voted 
for  are  exclusively  city  officers,  in  which 
case  such  orinting  and  delivery  shall  be  a 
city  charge,  the  payment  of  which  shall  be 
nrovided  for  in  the  same  manner  as  the  pay- 
ment of  other  county  or  city  expenses." 


Section  14966  R.  3.  ilo.  1939  fixes  charges  for  oublication 
of  public  notices  etc.,  but  it  does  not  include  charges  for  print- 
ing oallots.  In  the  absence  of  a statute  fixing  rates,  since 
the  clerk,  under  Section  11594  R.  S.  Mo.  1939  is  required  to 
cause  to  have  the  ballots  printed  and  since  Section  11593  R.*.  Jo. 
1939,  provides  that  cost  of  the  ballot  and  its  delivery  shall 
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to  a public  charge,  then  the  nr  Ice  for  the  printing  vrould  be 
fixed  by  contract. 


CON  CIA'.  31  ON 


It  is  therefore,  the  conclusion  of  this  ^eorrtrent 
that  there  Is  no  statutory  provision  fixing  the  cost  of  printing 
ballots  for  a general  election. 


Respectfully  submitted 


TYRS  U . BURTON 

Assistant  Attorney-General 


APcR0V?D: 


WTcOT^RT^'- 

Attorney-General 
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taxes  to  pay  bonds  issued  for  payment  of 
COUNTIES  PAYING  FOR:  toll  bridges  or  operation  of  such  bridges 


January  2,  1942 


Mr  • V. . L . Mulvania 
Prosecuting  Attorney 
Atchison  County 
Rockport,  Missouri 


Dear  Sir: 


Your  opinion  request  of  December  10th  has  been 
received  and  contents  carefully  noted.  Your  request, 
after  deleting  the  caption,  is  as  follows: 


"The  County  of  Atchison  has  constructed 
and  now  owns  ana  operates  a toll  bridge 
across  the  Missouri  River,  said  bridge 
being  known  as  the  Brownville  Bridge. 
Because  of  traffic  conditions,  it  now 
appears  to  the  County  Court  of  this 
County  that  there  will  not  be  sufficient 
revenue  derived  from  the  tolls  collected 
to  take  cere  of  the  revenue  bonds  and 
the  interest  thereon  as  the  seme  becomes 
due  and  also  pay  the  cost  of  maintaining, 
repairing  and  operating  said  bridge. 

"I  am  herewith  enclosing  a letter  which 
was  written  to  Mr.  Carl  «U  Hunter,  the 
presiding  Judge  of  the  County  Court  of 
this  county,  by  ir.  Frank  V..  Bowen,  Vice- 
President  of  Ctifel,  l.icolaus  S;  Co.,  Inc. 
of  Chicago,  Illinois  who  represent  the 
stockholders . You  will  note  various 
quotations  from  the  Court's  order  in  the 
County  Court  of  Atchison  County  which 
deal  with  the  question  Involved.  You  will 
also  note  a quotation  of  the  legal  conclu- 
sions reached  by  Charles  & Trauirnicht, 
attorneys  for  the  above  named  company. 

I wish  to  call  your  attention  specifically 
to  the  following  quotation  from  their 
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opinion:  'Our  attention  has  also  been 

directed  to  Section  22  of  the  County 
Court’s  order  under  which  the  bonds  were 
issued.  Ye  construe  the  said  section  to 
mean  that  the  tax  revenue  of  the  County, 
to  the  extent  needed  for  the  ordinary 
functioning  of  the  County  government , 
may  not  be  drawn  on  to  meet  the  obliga- 
tions of  the  bridge,  but  it  is  our  opinion 
that  any  surplus  funds  of  the  County  may 
be  applied  and,  in  fact,  are  required  to 
be  so  applied  by  the  covenant  contained 
in  Section  14  of  said  Order.' 

"In  advising  with  the  County  Court  on  this 
matter,  as  prosecuting  attorney  of  this 
county,  I have  respectfully  taken  isaue 
with  the  conclusions  reached  by  these  at- 
torneys, but  at  the  suggestion  of  the  County 
Court  I am  submitting  the  proposition  to  you 
as  to  whether  or  not  any  surplus  funds  that 
may  be  in  the  county  treasury,  which  may  be 
in  the  Road  And  Bridge  Fund  or  in  any  other 
fund  which  is  derived  from  taxation  may  be 
applied  to  the  "Toll  Bridge  Revenue  Bond 
Interest  and  Sinking  Fund”  or  to  the  cost 
of  maintaining,  repairing  and  operating  said 
bridge . 

" y opinion  that  such  funds  of  the  County 
could  not  be  so  applied  was  based  upon 
Section  Three  of  the  Act  relating  to  the 
acquisition,  construction,  ownership, 
operation  and  melntainance  of  Toll  Bridges 
by  counties  or  political  or  civil  sub- 
divisions of  a County  of  the  State  as  found 
In  the  LawB  of  Issouri.  Lxtra  Session 
1933-34,  said  ; ct  having  been  amended  by 
an  Act  of  1941  at  page  525.  I find  the 
following  in  Section  Three  as  found  on 
page  116  of  the  Session  Acts,  Extra  Ses- 
sion 1933-34:  - '.i.  and  any  public  body 
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which  shall  Issue  bonds  under  the  provisions 
of  this  act  is  hereby  authorized  and  re- 
quired to  make  all  necessary  provisions 
for  the  payment  of  principal  and  interest 
on  any  such  bonds  by  the  fixing,  collect- 
ing, segregating  and  allocating  of  the 
tolls  and  other  revenues  received  from 
the  operation  of  said  bridge  or  bridges. 

Such  public  agencies  enumerated  above  may 
execute  liens  in  proper  form,  pledging 
the  revenue  derived  from  the  toll  of  such 
toll  bridges  or  parts  thereof  which  are 
constructed  or  acquired  with  funds  borrow- 
ed as  aforesaid,  to  the  retimnent  of  such 
bonds;  provlaed  however,  that  no  revenue 
bonds  or  any  liens  securing  such  bonds 
shall  be  repaid  in  wholo  or  in  part  from 
any  funds  arising  from  taxation,  nor  shall  • 
any  such  bonds  or  liens  given  under  authority 
of  this  act  core  titute  a lien  on  any  credit 
of  such  agency,  and  provided  further,  that 
at  such  ti  e when  all  the  monies  borrowed 
as  aforesaid  shall  have  been  repaid, together 
with  interest  and  charges  thereon,  no  further 
toll  shall  be  charged  for  the  use  of  such 
bridges  by  the  travelling  public.' 

MI  failed  to  see  how  the  bond  agreement  or 
the  Court's  order  as  set  forth  in  the  letter 
from  Mr.  Bowen  could  reasonably  be  construed 
to  mean  what  Charles  & Trauernicht  says  it 
means,  but  even  assuming  that  it  does  say 
that,  it  seems  to  me  that  such  an  agreement 
or  such  an  order,  in  the  face  of  the  statute 
above  mentioned,  would  be  absolutely  void 
and  therefore  the  Court  would  have  no  right 
to  apply  any  surplus  funds  derived  from 
taxation  to  the  payment  of  those  revenue 
bonds  or  to  the  maintenance  and  operation 
from  money  derived  from  taxation,  even 
though  it  may  not  pay  any  part  of  the  bonds 
or  the  interest  thereon,  in  the  light  of 
the  sections  set  out  in  the  letter  of  Mr. 
Bowen  and  in  the  light  of  the  statute  above 
quoted. 
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"Thanking  you  for  your  opinion  in  tills 
matter,  I remain.” 


There  seem  to  be  but  two  questions  of  law  presented 
in  this  request.  One  of  these  is,  whether  a county  court 
has  the  right  to  exceed  the  authority  given  it  by  statute 
and  pay  principal  end  interest  of  bonds  issued  for  the 
contruction  of  a toll  bridge,  with  money  derived  from 
taxation  of  property,  when  the  Income  from  the  bridge 
itself  1 8 insufficient  to  take  care  of  such  indebtedness. 

The  other  question  is,  whether  or  not  the  county 
courts  would  be  authorized  to  pay  the  cost  of  maintenance 
and  operation  from  monies  derived  from  taxation,  even 
though  the  bonds  and  the  interest  thoreon  are  not  paid 
therowi th. 

The  County  Courts  in  the  State  of  Missouri  were 
created  by  Article  Six,  Section  Thirty-six  of  the  Consti- 
tution of  the  State  of  Missouri,  which  section  reads  as 
follows  s 


’’Section  36.  - County  Courts  - In  each 
county  there  shall  be  a county  court, 
which  shall  be  a court  of  record  and 
shall  have  Jurisdiction  to  transact  all 
county  and  such  other  business  aa  may  be 
prescribed  by  law.  The  court  shall  con- 
sist  of  one  or  more  judges,  not  exceeding 
three  in  number,  of  whom  the  probate  Judge 
may  be  one,  as  may  be  provided  by  law.” 


These  Courts  are  courts  of  limited  and  inferior 
jurisdiction.  See  St.  Louis  County  vs.  Menke,  92  S.  V. . 

2nd  818,  ^x  Parte  McLaughlin,  106  S.  T. . 2nd  1020,  Missouri 
Digest  "Courts”  key  number  33.  They  are  of  statutory 
origin  and  have  no  common  law  or  equitable  jurisdiction. 
State  ex  rel.  v.  Johnson,  138  Mo.  A.  306,  121  S.  V. . 780; 
State  ex  rel.  v.  Jeckson,  299  Mo.  A.  842,  84  S.  V».  2nd 
988.  Therefore,  any  power  which  they  have,  of  a necessity, 
must  be  conferred  upon  them  by  the  legislature  and  they 
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muat  proceed  In  the  manner  set  out  by  statute  as  stated 
In  State  ex  rel.  Kelley  v.  Trimble,  247  S.  Yi.  187  , 297 
Mo.  104,  247  S.  W.  1009,  which  says: 


"Local  courts,  those  of  limited  juris- 
diction, and  inferior  courts,  not  pro- 
ceeding according  to  the  court  of  the 
common  law,  are  confined  strictly  to 
the  authority  given,  and  the  records  of 
such  courts  must  show  the  existence  of 
all  facts  necessary  to  give  jurisdiction, 
both  of  the  subject  matter  end  the  parties 
to  the  action." 


The  statute  which  gives  county  courts  the  right  to 
issue  the  type  of  bonds  in  question  is  Section  8549,  R.  S. 
Mo.  1939,  a part  of  which  was  set  out  in  your  letter  cited 
above.  This  section  is  a special  statute,  in  a way,  which 
deals  with  only  one  power  of  the  county  courts  which  is 
that  of  constructing  toll  bridges  and  providing  ways  and 
means  of  financing  such  undertakings . However,  this  section 
also  has  the  following  exception: 


" Provided  however,  that  no  revenue 

bonds  or  any  lions  securing  such  bonds 
shall  be  repaid  in  whole  or  in  part  from 
any  funds  arising  from  taxation." 


In  other  words,  the  statute  not  only  refrains  from 
giving  the  courts  power  to  divert  tax  funds,  but  specifically 
restrains  the  various  county  courts  from  diverting  such 
funds  for  the  purposes  aforesaid. 

Attached  to  your  letter  was  a letter  from  Stifel, 
Nicolaus  L Co.,  which  called  attention  to  Section  14  of 
the  County  Court* s order  which  was  as  follows:  "The 
County  of  Atchison  further  covenants  with  each  of  the 
purchasers  and  owners  of  any  of  said  bonds,  at  any  time 
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outstanding,  thct  if  the  revenue  of  the  Bridge  should 
at  any  time  prove  insufficient  to  pay  the  cost  of 
operating,  maintaining  and  repairing  the  Bridge,  in 
addition  to  maintaining  the  said  'Toll  Bridge  Revenue 
Bond  Interest  and  Sinking  Fund, ' then  the  county  to 
the  extent  of  such  deficiency,  will  pay  such  operation 
maintnlnance  and  repairing  costs  from  moneys  received 
from  sources  othor  than  the  operation  of  the  Bridge.' 

As  can  be  seen  from  the  authorities  and  statutes  cited 
above,  the  County  Court  of  tchison  County  lias  attempted 
to  do  what  the  statute  plainly  provides  that  it  cannot 
do.  They  have  undoubtedly  exceeded  the  authority  granted 
them  by  the  legislature  and  in  view  of  the  fact  that  they 
have  no  common  law  powers,  it  is  the  opinion  of  this 
department  that  any  agreement  whereby  the  County  Court 
attempts  to  pay  the  Bridge  bonds  and  interest  on  such 
bonds  from  any  f unds  derived  from  taxation  is  void. 

In  the  letter  attached  to  jour  request,  we  notice 
an  item  from  Charles  & Trauernicht,  which  is  as  follows: 

"Our  attention  has  also  been  directed  to  Section  22  of 
the  Court  Court  order  under  which  the  bonds  were  issued. 

We  construe  the  said  section  to  mean  that  tax  revenues 
of  the  county  to  the  extent  needed  for  the  ordinary 
functioning  of  the  County  Government  may  not  be  drawn 
upon  to  meet  the  obli  at ions  of  the  Brid  e,  but  it  la 
our  opinion  that  any  surplus  funds  of  the  County  may  be 
so  applied,  and,  in  fact,  are  required  to  be  so  applied, 
by  the  covenant  contained  in  Section  14  of  said  order." 

There  were  no  authorities  cited  to  sustain  this  view,  and 
we  have  been  unable  to  find  any  law  to  substantiate  this 
position. 

Now  as  to  the  second  question,  to  wit.  Whether  the 
County  would  be  authorized  in  paring  the  cost  of  maintaining 
and  operating  the  Bridge  with  monies  derived  from  taxation. 
It  seems  that  the  intention  of  the  legislature,  when  It 
enacted  Section  8548,  R.  S.  do.  1939,  was  very  cloar.  It 
empowered  a county  to  construct  a toll  bridge  and  to  obtain 
money  for  that  purpose.  Howover,  as  can  be  seen  from  a 
careful  reiding  of  the  section  of  the  statutes  aforesaid, 
the  General  Assembly  did  not  intend  for  bridges  constructed 
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under  this  statute,  to  be  a constant  liability  and  drain 
on  the  funds  obtained  from  taxation  in  the  county.  This 
department  can  see  no  reason  why,  if  the  bonds  and  interest 
cannot  be  paid  from  the  taxation  funds,  that  the  mainten- 
ance and  operation  of  the  Bridge  should  be. 

All  persons  dealing  with  a county  court  are  presumed 
to  have  knowledge  end  notice  of  the  limitation  of  its 
powers,  and  therefore  the  pur chasers  of  the  bridge  bonds 
bought  them  with  a knowledge  of  the  limitation  of  the 
counties'  authority' to  pay  the  bonds  In  any  way  other 
than  that  prescribed  by  law. 


"The  County  Court,  in  making  contracts, 
is  the  at  ent  of  the  county,  with  express, 
limited  and  defined  powers,  and  anyone 
contracting  with  it  must  take  notice  of 
its  authority."  Bauer  v.  Franklin  County, 

51  Mo.  205;  Cturgeon  v.  Hampton,  88  ?4o.  203. 


CONCLUSION 


In  view  of  the  authorities  cited  above,  it  is  the 
opinion  of  this  department  that  no  money  derived  from 
taxation  In  any  county  can  be  used  for  the  purpose  of 
pacing  toll  bridge  bonds  or  the  interest  on  such  bonds, 
or  for  the  purpose  of  operating,  repairing  or  maintaining 
a toll  bridge. 


Respectfully  submitted. 


TYRl.  ft.  BURTON 
Assistant  .Attorney  General 

APPROVED l 


VANL  C.  THURLO 

(Acting)  Attorney  General 


Cities  of  the  Third  Class: 
Vacancies  in  C^Siscll: 


Mode  of  filling  vacancy  in  soil, 
cil  ol  city  of  third  class. 


February  18  # 1942 


Hon.  Fred  E.  Mueller 
Associate  Prosecuting  Attorney 
Lt.  Louis  bounty 
Clayton.  Missouri 

Dear  Mr.  Mueller: 


FILE. 

/ . 

; 


Tliis  is  in  reply  to  your  letter  of  recent  date, 
wherein  you  request  an  opinion  from  this  department  on 
the  following  statement  of  facts: 

”A  question  has  arisen  in  this  County  relative 
to  a situation  which  exists  in  the  City  of 
Mqp lewood.  The  City  of  Maplewood  has  a pop- 
ulation of  more  than  12,000  and  less  than 
20,000  inhabitants  and  is  incorporated  under 
the  alternative  form  of  government  as  a 
City  of  the  Third  Class  and  is  governed 
by  a council  consisting  of  the  Mayor  and 
three  councilman.  Recently  one  of  tlie 
counciliaen  died  and  the  renal  nlng  members 
are  desirous  of  fillin,_  the  vacancy  by  the 
appointment  of  some  person  to  serve  during 
the  balance  of  t he  unexplred  term. 

"The  situation  r equires  an  interpne  tat  ion 
of  Sections  7059  and  7061  of  the  Revised 
Statutes  of  Missouri,  1959,  as  to  whether 
it  will  require  a vote  of  three  members  of 
the  council  to  ep  point  the  new  councilman  or 
whether  a majority  which  consists  of  t wo 
members  can  fill  the  vacancy  by  their  vote.” 

That  part  of  section  7059,  wliioh  refers  to  your 
question,  is  as  follows: 


/ 
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"In  e very  such  city  there  shall  be  e- 
lected  at  the  first  regular  municipal 
election  held  after  the  taking  effect 
of  this  section,  and  every  four  ye ars 
thereafter,  a mayor  and  two  councilmen 
in  cities  having  a population  of  three 
thousand  and  less  than  twelve  thousand, 
and  a mayor  and  three  councilmen  in  cities 
having  a population  of  twelve  thousand 
and  less  than  twenty  thousand,  and  a mayor 
and  four  councilmen  in  cities  having  a 
population  oftwenty  thousand  and  less 
than  thirty  thousand.  If  any  vacancy  oc- 
curs in  such  office,  the  remaining  mem- 
bers of  snld  council  shall  appoint  a 
person  to  fill  such  vacancy  during  the 
balance  of  the  unexpired  t erra,-.;  a -m- 

That  part  of  section  7061,  which  refers  to  your 
question  is  a s follows:  ^ .,»■ 

"Every  city  having  a population  oftwenty  o\  4,1 
thousand  and  less  than  thirty  thousand 
shall  be  governed  by  a council  consisting 
of  the  mayor  end  four  councilmen,  and 
every  city  having  a population  of  twelve 
thousand  and  less  than  twenty  thousand 
ahall  be  governed  by  a council  consisting 
of  the  mayor  and  three  councilmen,  and 
every  city  having  a population  of  three 
thousand  and  less  than  twelve  thousand 
siiall  be  governed  by  a council  consisting 
of  the  mayor  and  two  councilmen,  chosen 
as  provided  in  this  article,  each  of  whom 
shall  have  the  right  to  vote  on  all  ques- 
tions coming  before  the  council.  In  cities 
having  four  c ovmc Ilmen,  three  members  of 
the  council  shall  constitute  a quorum, 
and  In  cities  having  three  councilmen 
three  members  shall  constitute  a quorum,  and 
in  cities  having  two  councilmen  two  members 
of  t he  council  shall  constitute  a quorum, 
and  in  cities  having  four  councilmen  the 
aff irmative  vote  a f three  members,  and 
in  cities  having  three  councilmen  the  affir- 
mative vote  of  three  members,  and  in  cities 
having  t wo  councilmen  the  af f irmative  vote 
of t wo  members  of  the  council  shall  be  nec- 
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easary  to  adopt  any  motion,  resolution 
or  ordinance,  or  pass  my  measure  un- 
less a greater  number  is  provided  for 
in  this  article.*  * * *" 

This  Section  appeal's  to  require  tliree  members  of 
the  council  in  cities  of  the  class  of  i..aplewood,  which  is  a 
third  class  city  to  constitute  a quorum  ana  the  affirmative 
vote  of  such  three  members  of  the  council  is  required  to 
adopt  any  motion/*  e solution  or  ordinance,  unless  a creator  num- 
ber is  required  by  the  article. 

Said  section  7059  provides  that  appointment  to 
fill  a vacancy  shall  be  made  by  the  remaining  members  of  the 
council.  This  would  mean  that  two  councilman  in  such  city 
could  fill  a vacancy.  The  two  sections  may  seem  to  be  in 
conflict,  because  one  provides  that  two  members  may  fill  a 
vacancy  on  a council  In  such  cities,  while  the  other  requires 
three  members  to  be  present  to  constitute  a quorum  and  the  af- 
firmative vote  of  all  three  of  them  shall  be  necessary  to  pass 
a motion,  resolution  or  ordinance. 

The  follovl  ng  rule  of  statutory  construction  should 
be  ap  lied  here.  State  v.  V.ipke  133  S*  W.  (2d)  354,  356: 

"It  ia  a cardinal  rule  of  construction 
that  every  word,  clause,  sentence  and 
section  of  an  act  must  be  given  some  mean- 
ing unless  It  Is  in  conflict  with  the  legis- 
lative intent.” 

Applying  tills  mile,  her.:*  we  must  give  both  of  these 
sections  some  meaning  if  possible. 

In  the  caae  of  Johnson  v.  Kruckemeyer  et  al.,  29  S.W. 
(2d)  730,  732,  the  court  In  construing  t wo  sections  of  the 
Workmen* s Compensation  Act,  which  might  appear  to  be  somewhat 
in  conflict  said: 

"Nothing  in  subsection  (j)  militates  against 
this  view,  but,  if  anything,  it  adds  t o the 
force  of  t ie  conclusion  which  w e have  readied. 

As  we  read  them,  the  two  sections  are  not 
contradictory,  and,  in  so  far  as  they  de4- 
wlth  different  features  of  the  same  general 
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subject-matter.  It  is  our  duty  to  read  them 
together,  and  to  harmonize  them  if  possible." 

These  rules  are  quite  applicable  he.-e  because  we 
think  both  of  the  sections  under  consideration  deal  with  the 
same  subject  matter,  that  is  with  cities  of  a certain  class; 
but  the  sections,  each,  refer  to  different  phases  of  this 
one  subject. 

Said  Section  7059,  deals  with  the  subject  of  the 
election  of  the  mayor  and  councilmen  and  the  filling  of  a 
vacancy  thereon,  in  such  cities.  Tills  might  be  termed  as  a 
special  statute  pertaining  to  such  cities. 

Section  7061  might  be  termed  as  a general  statute 
dealing  with  the  governing  of  such  cities.  It  will  be  noted 
that  this  section  refers  to  the  passage  of  motions,  resolu- 
tions and  ordinances  and  requires  the  vote  of  three  members 
of  the  council  of  such  cities  to  pass  the  measure. 

In  the  case  of  Tevis  et  al.  v.  Foley  30  S.  Vi.  (2d) 
68,  the  court  In  discussing  the  rule  of  construction  of 
special  and  general  statutes,  said  at  1.  c.  69  paragraph 
three  to  five: 

"Appellant  contends  that  section  10629,  Rev. 

St.  1919,  which  respondents  invoke  as  au- 
thority for  dismissing  the  appeal  In  this 
case,  did  not  take  away  the  right  of  qi  peal 
guaranteed  by  the  general  statute  governing 
appeals.  Tills  general  statute,  among  other 
things,  provides  that  any  party  to  a suit 
aggrieved  by  any  judgment  of  any  circuit  court 
in  any  civil  cause  from  which  tn  appeal  Is 
not  prohibited  by  the  Constitution,  may 
take  his  qppeal  to  a court  having  appellate 
jurisdiction.  Section  1469  R.  S.  19i9. 

"Section  1469  Is  a general  statute,  and 
deals  with  the  right  of  appeal  in  compre- 
hensive terms,  while  section  10629  is  a 
later  and  special  stauute  and  deals  with 
tiie  question  of  ip  eal  in  certain  specified 
cases  of  which  the  case  at  bar  is  one*  In 
this  situation  the  rule  of  construction 
I 8 that,  » where  there  Is  one  statute  dealing 
with  a subject  In  general  and  comprehensive 
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terns  and  another  dealing  with  a part  of  the 
same  subject  in  a more  minute  and  definite 
way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a view  to  giv- 
ing effect  to  a consistent  legislative  pol- 
icy; but  to  the  extent  of  any  necessary  re- 
pugnancy between  them,  the  special  will  prevail 
over  the  general  statute.  Where  the  special 
statute  is  later,  it  will  be  regarded  as  an 
exception  to,  or  qualification  of,  t e prior 
general  one;  and  where  the  general  act  is 
later,  the  special  will  be  construed  as  re- 
maining an  exception  to  its  terns,  unless 
it  is  repealed  in  express  words  or  by  nec- 
essary implication.  * " 

Applying  these  rules  of  construction  to  the  set  of 
facts  which  you  have  submitted,  we  think  the  provisions  of  said 
section  7059  wou?.d  be  applicable  to  the  appointment  of  a council- 
man to  fill  a vacancy  in  such  cities. 


CONCLUSION 

It  is  therefore  the  opinion  of  this  department  that 
when  a vacancy  occurs  in  the  office  of  councilman  on  the  city 
council  in  cities  of  the  third  class,  operating  under  a special 
charter  and  containing  a population  between  twelve  thousand  and 
twenty  thousand,  then  such  vacancy  shall  be  filled  by  appoint- 
ment made  by  the  r emaining  members  of  the  council. 


Respectfully  submitted 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


iT6Y'  lucKTiiixiCK 

Attorney  General 
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TOLL  BRIDGES:  Ail  expenses  of  toll  bridges  are  to  be  paid  from  mo^<rc'| 

received  from  the  tolls  on  such  bridges. 


July  11,  1942. 
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Hon.  . L.  i.ulvania 
Prosecuting  Attorney 
Atchison  County 
ilock  Port,  Liieaouri 


Dear  Sir: 


ihe  Attorney-General  hereby  acknowledges  roceipt 
of  your  letter  of  July  8,  1942,  requesting  an  opinion  from 
this  Department.  Such  request  is  as  follows* 

"You  will  recall  t/*at  on  January  2,  1942 
you  rendered  an  opinion  to  me  relative 
to  the  operation  and  maintenance  of  the 
drownville  ridge  which  involved  the 
question  of  whether  or  not  the  county 
court  would  be  authorized  to  pay  the 
cost  of  maintenance  and  operation  from 
monies  derived  from  taxation,  even 
though  the  bonds  and  interest  thereon  are 
not  paid  therewith.  Your  conclusion  was 
that  no  money  derived  from  taxation  in 
any  county  can  oe  used  for  the  purpose  of 
paying  toll  bridge  bonds  or  the  intorost 
on  such  bonds  or  for  the  purpose  of 
operating,  repairing  or  maintaining  a 
toil  bridge. 

"After  taking  this  matter  up  with  I.Ir. 
Trauomicht,  who  is  repr  seating  Stlfel, 
Nicolaus  & Co.,  the  bonding  company, 
it  appears  that  he  has  finally  come  to 
the  same  conclusion.  But  it  is  now  his 
contention  that  under  the  Court  Oi’der, 
which  provides  that  the  cost  of  mainte- 
nance and  operation  of  the  bridge  may  be 
paid  .out  of  funds  or  revenues  coming  to 
the  county  other  than  from  taxation,  if 
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the  revenue  from  the  tolls  are  insuffi- 
clent  to  pay  both  tlia  Interest  and  sinking 
fu nt-  on  the  bonds  as  well  as  the  opera- 
tion, and  ..Laintanaii.ee , that  all  lees  and 
fines  deposited  with  the  county  treasurer 
should  be  so  applied*  This  would  include 
fees  from  the  office  of  the  County  Recorder, 
Circuit  Clerk,  Prosecuting  Attorney, 

Justices  of  the  Peace,  etc.  Because  of  the 
present  conditions  the  revenue  from  the 
bridge  is  entirely  insufficient  to  pay 
the  cost  of  operating,  maintaining  and  re- 
pairing tne  bridge,  in  audition  to  iiaintain- 
ing  the  Toll  Bridge  Revenue  oond  interest 
and  b inking  Fund* 

"The  question  therefore  arises  whether  the 
county  has  the  authority  to  :aake  an  order 
pledging  these  sources  of  revenue  such 
as  fees  and  fines  to  the  payment  of  the 
Operation  anL  maintenance  of  the  bridge 
f roi.  the  foes  derived  from  the  various  county 
offices . 

"It  is  my  view  that  it  certainly  cannot  be 
paid  out  of  Class  1,  2 or  3 under  the  cotin ty 
budget  law*  If  It  could  be  paid  from  any 
class  it  would  have  to  be  from  Class  4,  it 
seems  to  me.  This  class  provides:  ’The 
county  court  shall  next  set  aside  the  amount 
required  to  pay  the  salaries  of  all  county 
officers  v;here  the  3aue  Is  by  law  made  pay- 
able out  of  tne  ordinary  revenue  of  the 
county,  together  with  the  estimated  amount 
necessary  for  the  conduct  of  the  offices  of 
such  officers.  Including  stamps,  stationery, 
blanks  and  other  office  supplios  as  are 
authorized  by  law*  Only  sup  lies  for  current 
office  use  and  of  an  expandable  nature  shall 
be  included  in  this  class.  Furniture,  office 
macnlnes  and  equipment  of  whatever  kind  shall 
bo  listed  under  class  six*1  ^aws  1941,  page 
650. 

"If  it  is  to  be  paid  out  of  Class  4 then  that 
amount  which  is  derived  from  fees  and  not* 
from  taxation,  or  so  much  as  is  necessary  to 
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pay  for  the  operation  of  the  bridge 
would  have  to  be  allocated  and  set  apart 
for  tiiat  purpose  so  that  no  tax  money 
woulu  be  used  out  of  that  Class* 


"I  would  appreciate  it  very  much  if  you 
would  give  me  your  opinion  as  to  whethor 
or  not  this  can  be  done  or  whether  the 
cost  of  operation  and  maintenance  must  be 
paid  solely  from  the  revenue  derived  from 
the  tolls  of  the  bridge*" 


The  Toll  Bridge  apparently  was  constructed  under 
and  by  virtue  of  Article  4,  Chapter  46*  of  the  Revised  Statutes 
of  Liissouri,  1939*  Such  being  the  case,  the  manner  in  which 
the  bridge  is  to  be  pale  for  and  the  manner  in  which  it  is 
to  be  operated  and  maintained  is  set  out  in  Section  3548, 

R*  S.  Mo.  1939,  which  section  provides  as  follows:' 


"In  order  to  secure  funds  for  the  p ur- 
poao  of  acquiring,  constructing,  owning 
and  operating,  improving  or  extending, 
and  maintaining  toll  bridges,  and 
approaches  thereto,  all  public  agencies 
named  in  the  preceding  section  may  issue 
ne  otiable  toll  bridge  revenue  bonds  and 
sell  such  bonus  to  the  Uni  ed  States 
Government,  or  any  authorized  agency  there- 
of, or  other  investor  or  investors*  In 
the  event  of  the  issuance  and  sale  of 
bonds  auEhorlceo  by  this"* act  by  £ puFllc 
a :ency , such  agency  shall~"cKarge  _a  reason- 
able Loll  for  the  use  of  any  such  toll 
bridge*  the  amount  of  wnlch  toll  shall 
be  sufficient  to  pay  the  reasonable  cost 
o?  maintainin';,  reoalrln  - and  operating 
such  bridge  and  to  provide  £ slnliln;;  Kind 
sufficient  to  anortlzo  ‘nnn  repay  any  such 
loan,  Including  interest  ‘and  financing  cost, 
on  such  dates  and  within  such  period  of 
time  as  may  be  agreed  upon  between  the 
borrower  and  the  original  purchaser  of  such 
revenue  bonds,  and  said  tolls  shall  be  used 
for  no  other  purpose;  and  any  public  body 
chlch  shall  issue  bonds  under  the  pro- 
visions of  this  act  is  hereby  authorized 
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ana  required  to  make  all  necessary  pro- 
visions for  the  payment  of  principal  and 
Interest  on  any  such  bonds  by  the  fix 
collecting;,  ae'-regating,  and  allocating 
of  the  tolls  aid  other  revenues  received 
Trom  tiie  operation  of  s aid  brlidgo  or 
bridges.  Such  public  agencies  enumer- 
erated  above  may  execute  lions  in  proper 
form,  pledging  the  revenue  derived  from 
the  toll  from  such  toll  bridges  or  parts 
thereof  which  are  constructed  or  acquired 
with  funds  borrowed  as  aforesaid,  to  the 
retirement  of  such  bonds*  Provl*.  oa , 
however,  that  no  revenue  bonds  or  any 
liens  securing  such  bonds  shall  be  repaid 
in  whole  or  in  part  from  any  funds  arising 
from  taxation,  nor  siiall  any  such  onds 
or  lions . riven  under  author liy  of  this 
acu  co ns tituoa  a lien  on  any  other  property 
of  any  such  public  agency  or  a pledge  of 
tHa  credit  ox  such  a oncy ; anil  provided"” 
further , thaT  at  such  time  when  all  moneys 
borrowed  as  aforesaid  shall  have  been 
repaid,  together  with  interest  anu  charges 
the --eon,  no  further  toll  shall  be  charged 
for  tine  use  of  such  bridges  by  the  tx’avel- 
lng  public.  Such  oends  may  be  made 
negotiable,  may  bear  interest  not  to  ex- 
ceed 6 per  cent  per  annum,  and  may  mature 
annually  or  semi-annually,  and  may  oe  sold 
at  suoh  time  and  In  such  manner  as  the 
issuing  authority  may  determine  upon." 

As  can  be  seen  from  a study  of  this  section,  the 
county  court  may  charge  a toll  for  the  use  of  this  bridge  in 
such  an  amount  as  to  take  care  of  the  operation,  maintenance 
ana  repair  of  such  bridge  and  to  provide  a sinking  funa  for 
the  purpose  of  repaying  the  loan.  Interest  and  financing 
costs.  xt  further  provides  that  the  county  court  is  required 
to  make  all  provisions  for  the  payment  on  principal  and 
interest  on  any  such  bonds  by  the  fixing,  collecting,  sogre- 

fatlng  and  allocating  of  the  tolls  ana  othor  rovei.uos  received 
rom  tho  operation  of  salcHdrldgo or  bridges,  it  is  further 
provided  that  no  bonds  given  unaer“The  authority  of  the  act 
shall  constitute  a lien  on  any  othor  property  of  any  such 
public  agency  or  a pledge  of  the  credit  of  sue a agency. 
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From  the  wording  and  provisions  of  the  above 
statute  it  is  apparent  what  the  intention  of  the  Legis- 
lature was.  They  intended  that  the  counties , and  other 
bodies  in  which  for  the  purpose  of  this  opinion  we  are 
not  interested,  were  to  have  the  authority  to  build  a 
bridge  such  as  the  one  in  question,  but  they  were  to  pay 
for  such  bridge  in  a certain  manner.  This  manner  was  to 
be  one  which  was  in  no  instance  to  be  a burden  upon  the 
county  and  which  was,  that  it  was  to  be  paid  for,  both 
in  construction,  maintenance,  repair  and  operation,  from 
the  revenue  derived  from  the  tolls  on  such  bridge . 

IVe  believe  that  when  the  Legislature  sot  up  a 
specific  manner  in  which  the  expenses  of  the  rownville 
Bridge  were  to  be  pain  as  was  done  in  Section  8648,  supra, 
that  they  had  in  mind  an  olu  legal  maxim  with  which  many 
of  us  are  familiar.  This  maxim  is  "Expressio  Unius  ..st 
Exclusio  Alterius,"  which  translated  means  "the  expression 
of  one  thing  is  the  exclusion  of  another."  In  other 
words,  they  have  set  up  a specific  procedure  in  this 
matter,  whicn  excludes  any  other. 

S - 

In  speaking  of  the  liability  of  a public  body 
in  a matter  of  this  kind,  the  Supr  me  Court  of  Missouri  in 
State  v.  Smith,  74  S.  V.’.  (2d)  367,  1.  c.  371,  said: 

"We  have  consistently  ruled  that 
bonds  or  other  forma  of  obligation 
issued  by  cities,  counties,  political 
subdivisions,  or  public  agencies  by 
legislative  sanction  and  authority, 
if  such  particular  bends  or  obliga- 
tions are  secured  and  payable  only 
from  the  revenues  to  be  realized  from 
a particular  utility  or  property,  ac- 
quired with  the  procoeds  of  the  bonds 
or  obligations,  do  not  constitute 
debts  of  the  particular  political 
subdivision  or  public  agency  i suing 
them  within  the  definition  of  'debt* 
as  used  in  the  constitutional  provi- 
sions of  this  state." 

V/e  do  not  feel  that  the  county  has  any  authority 
to  make  an  order  pledging  the  fees  and  fines  deposited  with 
the  treasurer,  for  the  .ayment  of  any  of  the  lndeotodness 
or  upkeep  of  the  .rownvlile  Bridge. 
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Conclusion 


Therefore,  It  is  tie  opinion  of  this  department 
that  the  County  Court  of  Atchison  County  does  not  have  the 
authority  to  make  an  order  pledging  the  fees  and  fines  to 
be  deposited  with  tho  Treasurer  of  the  county,  to  the 
payment  of  any  indebtedness  of  tho  Brownvillo  Bridge,  We 
do  not,  in  the  light  of  the  statute  cited  above,  deem  it 
necessary  to  discuss  the  proposition  of  the  fees  and  fines 
being  ear;  larked  for  ether  purposes,  since  the  statute  seems 
to  be  very  plain  and  unambiguous* 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED: 


vSii  o.  fStJRLO 

(Acting)  At corney- General 
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Parole  is  not  a part  of  the  case 
in  reference  to  payment  of  criminal 
PAROLES:  costs. 
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lion.  W.  L.  Mul vania 
Prosecuti r.t;  Attorney 
Atchison  county 
hock  Port,  -iissouri 
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..e  are  in  receipt  of  yJur  request  for  an  opinion, 
under  date  of  July  9,  1942,  which  reads  as  follows: 


"In  the  case  of  Ctjate  vs.  basil  C. 
strong  there  was  a conviction  in  this 
county  on  a charge  of  theft  of  a motor 
vehicle.  The  defendant  was  placed  on 
parole  after  the  sentence.  The  origi- 
nal fee  hill  was  submitted  to  Atchison 
County,  Missouri  for  payment  on  Jan. 
22nd,  1940.  -"hen  the  parolee  was  to 
answer  his  parole  at  the  February, 

1941  term  of  the  circuit  court,  in- 
formation was  given  the  court  that  the 
terms  of  defendant's  parole  lxad  been 
broken.  On  th5  s information  the  court 
ordered  a subpoena  issued  for  ’Louis 
Staloup,  the  Night watchman  of  the  City 
of  i ound  City,  Missouri,  and  for  the 
day  marshal  for  the  city  of  Mound  City, 
Missouri  and  for  the  deputy  sheriff.  ' 

In  . _ nse  to  this  subpoena  r.  Hogan, 
i.-r.  Naumar.  and  Louis  Stalcup  did  ap- 
pear ir.  the  Circuit  Court  as  commanded. 
All  the  costs  as  allowed  by  the  County 
Court  under  the  original  fee  bill  were 
paid  by  the  county  to  the  county  trea- 
surer in  February,  1940.  A supplemental 
cost  bill  las  been  presented  to  the 
county  court  for  payment  of  the  fees  of 
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the  witnesses  who  appeared  In  re- 
sponse to  the  ato\e  subpoena. 

"ihe  question  tlu-r^fore  arises  as 
to  whether  the  county  Court  Las 
a right  to  Jpay  these  costs  which 
were  incurred  after  the  conviction 
and  sentence  'of  the  defendant  and 
which  related  to  evidence  bearing 
upon  the  question  of  the  revocation 
of  his  parole.  I would  appreciate 
very  much  iiaving  your  opinion  u;  on 
tills  question." 

The  costs  sectiloi  ^ applicable  to  your  request 
are  Sections  4222  ar^c  4225  It.  5.  Missouri,  1939. 

Section  4222,  supi-a,  reads  as  follows: 


” .nen  the  defendant  is  sentenced 
to  imprisonment  in  the  county  jail, 
or  to  pay  a fine,  or  both,  and  is 
unable  to  pay  the  costs,  the  county 
in  wnich  the  indictment  was  found 
or  information  f iled  siiall  pay  the 
costs,  except  such  as  wore  incurred 
on  the  part  of  the  defendant." 


Section  4225,  supra,  reads  as  follows: 


"When  such  prosecutions  are  com- 
menced by  a public  officer  whose 
duty  it  is  to  institute  the  same, 
and  the  defendant  is  acquitted, 
the  county  shall  pay  the  costs; 
if  he  is  convicted,  and  unable  to 
pay  the  costs,  the  county  shall 
pay  all  the  costs,  except  such 
as  were  incurred  on  the  part  of 
the  defendant." 
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In  the  case  of  State  ex  rel  Erowning  v.  helly, 
274  s.  V..  731,  1.  c.  733,  pars.  4,5,  the  court  said: 

"•*  * The  granting  of  a parole, 

therefore,  whether  it  be  dee  ed  a 
conditional  suspension  of  aent6i  co 
or  a conditional  pardon  is  no  part 
of  the  trial  of  a causa  which  cul- 
minates in  a Judgment  of  conviction, 
nor  is  it  in  any  way  incident  there- 
to. * * * “ * * a " 


In  the  opinion  in  the  above  case  it  was  definitely  held 
that  the  parole  proceeding  i3  not  incident  in  any  way 
to  the  conviction  or  sentence  in  the  case,  -ven  if 
the  parole  proceeding  was  a part  of  the  criminal  case 
under  Section  4232  R.  S.  I issouri,  1939,  the  officers 
mentioned  in  your  request  are  not  entitled  to  any  fees 
if  within  five  miles  from  the  place  of  the  hearing. 

In  the  case  of  Nodaway  County  v.  hinder,  129  S. 
(2d)  857,  pars.  5-8,  the  court  said: 


"Ihe  general  rule  is  that  the  ren- 
dition of  services  by  a public  offi- 
cer is  deemed  to  be  gratuitous,  un- 
less a compensation  therefor  is 
provided  by  statute*  if  the  statute 
provides  compensation  in  a particular 
e or  manner,  then  ums  officer  is 
confined  to  that  manner  and  is  en- 
titled to  no  other  or  further  co  ’pen- 
aution  or  to  any  different  mode  of 
securing  same,  ouch  statutes,  too 
must  be  strictly  construed  as  against 
the  officer.  State  ex  rel.  nvans  v. 
Oordon,  245  ho,  12,  28,  149  u>.  V J, 

638;  hing  v.  diver land  Levee  List,, 

218  Mo.  App.  490,  493,  279  3.  ft.  195, 
196;  State  ex  rel*  -edeking  v.  McCrack- 
en, 60  Mo*  App.  650,  656*- 
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"It  is  well  establish*!  that  a public 
officer  claiming  compensation  for 
official  duties  performed  must  point 
out  the  statute  authorizing  such  pay- 
ment. Stace  ex  rel.  buder  v.  IlacJmann, 
305  h.o.  i42,  265  a.  . . 532,  534;  State 
ex  rel,  I in:  nanty  v.  Adams,  172  Mo. 

1,  7,  72  5.  u,  655;  hilliama  v.  Chari- 
ton ^ouny,  85  i4o.  645." 


also,  ir.  the  sane  ca3e,  at  par.  16,  the  court 

said : 


"ihe  rule  is  stated  in  15  J.  509, 
bee.  176,  as  follows:  Morey  paid 
to  a county  officer  to  whJ  ch  he  ia 
not  entitled  by  law  may  be  recovered 
back,  without  pro\ious  demand,  in  an 
action  for  money  had  and  received 
instituted  by  the  county.'"" 

We  find  no  statutory  authority  for  the  payment 
of  witness  fees  and  mileage  ir.  the  case  of  a parole 
hearing. 


wOjyCho 


In  view  of  the  above  authorities,  the 

opinion  of  this  department  that  the  parole  hearing  Is 
not  a part  of  the  case  pro;  er. 

it  ia  further  the  opinio*  of  this  department  that 
the  statute  does  not  allow  the  county  or  State-  to  nay 

witness  fees  and  mileage  to  witnesses  summoned  to  a 
parole  hearing* 
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lt  Is,  therefore,  our  opinion  that  the  officers 
mentioned  in  your  request  should  not  be  paid  witness 
fees  and  mileage  under  a supplemental  cost  bill  pre- 
sented to  the  county  court  and  if  paid  by  the  county 
through  a mistake  could  be  recovered  from  the  witnesses 
by  the  proper  action. 


Respectfully  submitted 


ff.  J.  BURKE 

Assistant  Attorney  General 


APRRUVED: 


VAfcE  d.  THURLO 
Acting  Attorney  General 

I 
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COUNTY 

TREASURER: 


If  treasurer  appoints  wife  deputy  or 
clerk  he  forfeits  his  office. 


November  30 , 1942 


Honorable  ...  L,  i.ulvaniu 
'rose  cut  inf.  attorney 
Atchison  County 
nock  Lort,  Lis:ouri 


FILED 


Hear  Sir: 


Under  date  of  November  20,  1942,  you 
wrote  this  office  requesting  an  opinion  as  follows: 


"At  tho  November  election  i r.  Holla  Cook 
was  elected  to  the  office  of  county  Trea- 
surer. The  present  incumbent  is  Mr.  R. 

0.  Lartholomew.  At  the  present  time  Hr. 
Cook  is  engaged  in  tho  military  services 
of  the  United  states  of  America  and  has 
been  so  engc  ed  since  about  the  month  of 
June,  1942. 

"I  have  been  requested  to  ask  you  for  the 
opinion  ns  to  whether  the  office  would  be 
considered  vaoant  in  the  event  that  he 
came  baok  here  long  enough  to  qualify  but 
was  obligated  to  return  to  his  comp  imme- 
diately thereafter.  ' ere  is  the  further 
question  of  whether  the  olace  might  be 
filled  by  a clerk,  since  there  is  no  pro- 
vision in  the  statute  for  a deputy  in  a 
county  of  this  size.  It  is  ny  understand 
ing  that  his  wife  would  like  to  carry  on 
the  duties  of  the  office  as  a clerk  if 
she  would  be  authorized  to  do  so  under 
the  law.  If  she  was  paid  by  him  out  of 
his  salary  would  this  be  in  violation  of 
the  nepotism  law. 

"Loth  the  incumbent  and  Mr.  Cook,  the 
treasurer-elect  would  aporociate  having 
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your  opinion  on  these  questions." 


A 8 we  informed  you  in  our  letter  acknow- 
ledging receipt  of  your  request,  we  are  not  in  po- 
sition to  rule  upon  the  question  of  whether  or  not 
a vacancy  would  exist  in  the  office  of  county  trea- 
surer due  to  the  drafting  into  the  Army  of  the 
elected  treasurer.  However,  the  other  question 
contained  in  your  request  can  be  answered  at  this 
time. 


The  county  treasurer  is  an  officer  of 
the  county  elected  under  the  provisions  of  Section 
13791  and  13792,  E.  S,  Mo.  . 1939.  The  county  trea- 
surer is  a ministerial  officer.  State  ex  rel  v. 
Adams,  101  1 . A.  L.  C.  472.  Lng  a ministerial 

officer  the  treasurer  would  have  the  authority  to 
appoint  a deputy  even  though  there  is  no  statute 
authorizing  the  appointment  of  a deputy.  Small  v. 
Field,  102  llo.  104,  otate  ex  rel  v.  Reber,  22G  -<o. 
229. 


The  nepotism  law  referred  to  in  your  let- 
ter is  section  13,  article  14  of  the  Constitution; 
and  in  the  case  of  State  ex  inf.  Norman  v.  Sllis, 

20  b.  (2d)  363,  this  section  of  the  constitution 
was  held  to  be  self-enforcing.  In  the  same  case 
at  l.o.  337  and  following  a wife  wns  held  to  be  a 
relative  as  the  term  is  used  in  Section  13,  article 
14  of  the  Constitution.  The  following  quotation  is 
a portioh  of  the  Court’s  discussion  of  the  status 
of  a wife: 


"The  entire  trend  of  recent  legis- 
lation, the  recent  interpretation  of  the 
relation  of  husband  and  wife,  is  to  make 
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them  different  persons,  each  having  indi- 
vidual rights  independent  of  the  other; 
eaoh  resnonsible  for  his  or  her  conduct, 
independent  of  the  other.  The  old  fic- 
tion of  oneness  in  a legal  senre  has  beon 
entirely  abrogated  b the  statutes  and  by 
Judicial  interpretation.  The  only  reason 
for  saying  that  a man  is  not  related  to 
his  wife  has  disappeared,  .ith  the  dis- 
appearance of  the  reason  the  thing  disap- 
pears; when  the  reason  for  a rule  of  law 
fails,  the  rule  fails.  When  the  reason 
for  a definition  of  a legal  term  ceases, 
the  definition  is  obsolete.  Since  at 
common  law  the  reason  a man  was  not  re- 
lated to  his  wife  was  because  his  wife 
had  no  separate  legal  existence,  and 
since,  under  modern  interpretations  and 
modern  statutes,  she  has  come  into  exis- 
tence, and  at  law  she  is  as  distinct  an 
individual  as  he  is,  then  the  fiction  of 
no  relationship  vanishes.  She  is  relat- 
ed to  him  by  affinity  by  reason  of  the 
engagement  before  the  marriage,  and  that 
relationship  of  affinity  continues  after 
the  marriage.  The  absurd  fiction  that 
he  could  not  be  related  to  her  but  is  re- 
lated to  her  blood  kin  by  marriage  dis- 
apoears  entirely. 

"It  is  suggested  that  in  using  common- 
law  terms,  lav/makers  are  presumed  to  use 
them  in  their  common-law  significance, 
and  intend  to  have  them  applied  as  under- 
stood at  common  lew.  There  is  another 
rule  superior  to  that,  which  is  that  the 
intention  of  the  lawmakers  and  Constitu- 
tlon  makers  must  be  gathered  when  inter- 
preting an  act  or  a constitutional  provi- 
sion. Lawmakers  and  the  people  adopting 
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a constitutional  provision,  have  a right 
to  put  an  interpretation  on  the  words 
they  use  which  meets  their  intention. 
They  can  define  their  language  as  they 
please  and,  if  they  see  fit,  cm  give  a 
co'vnon-law  phrase  or  word  a meaning  en- 
tirely contrary  to  its  ancient  usage. 
This  the  Legislature  has  done  in  section 
6632,  Hev.  Lt.  1919,  and  the  Constitu- 
tional Convention  of  1924,  and  the  peo- 
ple have  done  in  adopting  section  13, 
article  14.  The  debates  in  the  Consti- 
tutional Convention  show  thut  it  was  in- 
tended to  apply  to  wives  of  officials, 
and  as  a matter  of  co  raon  nowledge  the 
voters  in  1924  so  understood  it. 

"These  respondents,  having  the  opinion 
of  the  Attorney  General  upon  which  to 
proceed,  are  not  to  be  blamed  morally 
for  appointing  their  wives  as  their  de- 
puties. Nevertheless  they  have  forfeite 
their  offices,  and  therefore  ouster  is 
ordered  in  each  cuse." 


Counties  are  politioal  subdivisions  of 
the  titate.  Barton  County  v.  V/alser,  47  Lio.  189. 

A county  treasurer  is  a public  officer  of  a poli- 
tical subdivision  elected  by  the  people  and  having 
power  to  appoint  a deputy  or  an  assistant,  ^ny 
person  apoointed  by  the  treasurer  to  assist  him  in 
the  performance  of  his  duties,  he  would  appoint  by 
virtue  of  his  office  or  employment. 
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CONCLUSION 


It  is  the  conclusion  of  this  office  that 
a count;/  treasurer  who  would  appoint  his  wife  a 
deputy  and  leave  to  the  wife  as  deputy  the  opera- 
tion and  management  of  the  office  of  county  trea- 
surer would  be  violating  provisions  of  Section  13, 
Article  14  of  the  Constitution  and  would  thereby 
forfeit  his  office. 


Respectfully  submitted. 


7/.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


ROY  1'cKITTRICK 

Attorney-General 


V.'CJ:  S 


PCH^OLS: 


District  of  child’s  residence  is  liable  for 
tuition,  under  Sec.  10458,  R.  S.  Mo.  1939,  but 
’’residence”  is  a question  of  fact. 


November  19,  1942 


\o 


Mr.  N.  L.  N ovrt on , decretory 
Boarci  of  Jauoation 
Jalifornia,  hi iosouri 


Jeo.r  sir: 


We  have  your  letter  of  recent  hate,  in  which  you 
submit  the  following  for  an  opinion: 


"iieoently  we  had  before  our  Boar!  of 
Education,  a question  involving  the 
responsibility  for  payment  of  tuition. 
We  woula  liio  your  opinion  on  tne  mut- 
ter. 

"Briefly,  the  case  is  this.  A non- 
resident .student  attended  our  school 
one  month.  This  student  was  from  Lda- 
triot  No.  41  cuiu  resideu  witn  his  par- 
ents who  lived  in  that  district  during 
the  month.  The  parents  of  this  student 
then  moved  to  ot.  Louis  and  the  student 
transferred  nls  place  ox  residence  to 
District  No.  25,  where  he  is  living 
witf  frianus  ..nd  plans  to  remain  the 
rest  o*  bho  school  year.  district  No. 
41  tender sa  us  one  month '3  tuition, 
claiming  tneir  responsibility  enaed 
when  tne  stuueut  moved  from  their  dis- 
trict into  district  No.  25,  unu  tuut 
hencefortn  District  No.  25  is  respon- 
sible for  the  payment  of  the  student’s 
tuition. 

"Who,  In  your  opinion,  is  ruaponslole 
for  the  tuition  aue  us?" 


r 
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The  facts  stated  in  your  letter  are  not  sufficient 
to  ueterioine  definitely  the  answer  to  your  question.  You 
will  see  from  the  law  hereafter  quoted  that  the  circum- 
stances and  facts  surrounding  the  present  stay  of  the 
pupil  in  district  No.  Eh  largely  determine  the  answer  to 
your  question.  However,  we  will  undertake  to  outline  the 
rules  by  which  you  may  make  the  determination  when  you 
have  all  of  tne  facts  in  your  possession. 

Jection  1040b,  H.  o.  Missouri,  19o9,  reaus  in  part 
as  follows: 


"The  board  of  directors  of  each  and 
every  school  district  in  this  state 
that  u033  not  maintain  an  approved 
hi^h  school  offering  work  througn  the 
twelfth  grade  a. all  pay  the  tuition 
of  eaoh  ana  every  pupil  resident  tnere- 
in  who  nas  completed  the  wor&  of  the 
highest  graae  offeree  in  the  scnool  or 
scnools  of  saiu  district  ana  attends 
an  approved  nigh  school  in  another  dis- 
trict of  the  same  or  an  adjoining  county, 
or  an  approved  high  school  maintained  in 
connection  with  one  of  tne  state  insti- 
tutions of  ni^har  learning,  where  work 

of  one  or  more  higher  grades  is  offered; 

♦ ***»» 


It  will  be  observed  taat  the  only  tuition  for  which 
a district  is  liable  is  the  tuition  of  a pupil  who  is  a 
resluent  of  that  district,  from  the  faots  set  out  in  your 
letter , the  pupil  in  question  was  a resident  of  jistriot 
No.  4l  for  one  month  of  the  school  year,  and  that  district 
woulu  consequently  be  liable  for  the  tuition  of  such  pupil 
for  that  period.  However,  there  is  nothing  in  your  letter 
which  would  indicate  that  said  pupil  has  since  said  first 
month  been  a resident  of  district  No.  41.  Neither  the 
pupil  nor  his  parents  reside  in  said  district,  und  conse- 
quently there  would  be  no  theory  upon  which  it  could  be 
said  tnat  the  pupil  in  question  is  now  u resiuent  of  dis- 
trict No.  41.  ginoe  the  pupil  is  not  a resident  of  such 
district,  the  district  would  not  be  liable  for  his  tuition. 


Mr.  N.  L.  Newton 
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If  either  of  the  districts  in  question  is  liable 
for  the  tuition  of  the  pupil,  it  vrould  be  district  No. 

25.  Whether  said  district  is  liaole  for  such  tuition 
will  depend  largely  upon  the  facts  surrounding  the  stay 
of  such  pupil  in  said  district. 

The  determination  of  residence  is  always  a trouble- 
some problem,  "desiuence”  is  a flexible  term,  the  meaning 
of  which  is  to  be  determined  from  tne  context  of  the  Ion 
gua&e  wherein  it  is  found. 

In  the  case  of  State  ex  rel.  v.  Jly;ier,  164  Mo.  App. 
671,  the  court  discussed  at  some  length  what  constituted 
sufficient  residence  of  a child  within  a school  district 
which  would  entitle  him  to  attend  suoh  school.  The  court 
pointed  out  that  the  policy  of  the  state  was  to  furnish 
free  education  for  all  children  of  school  age,  und  that 
the  construction  of  any  statute  regarding  the  requirements 
as  to  residence  of  suoh  children  shoulu  be  liberally  con- 
strued. In  that  case  a child  was  residing  in  one  uistriot, 
while  its  parents  aid  not  reside  there.  In  the  course  of 
tne  opinion  the  court,  in  referring  to  a former  case,  said, 
1.  o.  677: 


" * * In  passing  on  the  case.  Judge 
Thompson  uelu  the  word  ’rcsiuent’  used 
in  tne  statute,  was  to  be  uistlnquished 
from  the  word  'domicile, * ana  without 
the  proviso  in  the  statute,  if  the  child 
lied  gone  to  live  with  the  grandmother 
without  any  expectation  of  returning  to 
its  parental  residence  while  the  grand- 
mother lived,  or  while  the  child  re- 
mained unmarried,  ana  not  merely  for  tne 
purpose  of  acquiring  the  privilege  of  a 
better  school  than  existed  at  the  domi- 
cile of  the  parent,  she  might  be  a resi- 
dent of  the  grandmother  * s school  district, 
although  the  father  resided  elsewhere. 

* * * * T* 

In  the  case  being  considered  by  the  court  in  the  fore 
goin^  case  the  ohild  resided  with  his  grandparents  in  one 
district,  while  the  parents  of  the  child  i*esided  at  another 
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place  In  the  state  ana  in  another  school  district.  In 
discussing  those  facts,  the  court  wild,  1.  c.  o7d: 


" * * * The  boy,  to  all  intents  l nd 
purposes,  was  a resident  of  the  school 
district,  tlthough  his  aomicile  may 
have  been  at  bpr in-field.  He  was  liv- 
ing in  the  ai  stri  ct  as  a ...embur  of  the 
relator’s  family,  and  under  an  agree- 
ment made  with  his  father  by  which  the 
rale tor  hua  agreed  to  take,  cure  for, 
and  educate  aim.  It  was  not  a contract 
made  for  the  sole  purpose  of  permitting 
him  to  attend  the  3teelville  school. 

The  grandparent  was  aged,  .aid  tha  boy 
hau  lived  with  aim  a part  of  the  time 
for  uore  than  five  years,  end  undoubt- 
edly there  existed  between  them  a de- 
gree of  affection  perhaps  equally  as 
strong  as  that  between  father  and  son. 
The  common  experience  of  ^mlcind  proves 
the  truth  of  this  statement,  mu  there- 
fore, it  needed  tae  testimony  of  no 
witness  to  establish  it.  But  the  grand- 
futaer  diu  tostii‘y  tuat  ae  liken  the  boy 
mu  *v mtea  him  to  live  with  him,  mu  it 
was  satisfactory  with  the  father  mu  the 
son  also.  There  is  no  clajLi  that  the 
contract  was  not  mauo  in  goou  faith,  or 
tnat  it  Was  not  bein0  strictly  performed 
by  all  parties  thereto.  The  fact  that 
it  was  not  in  writing  wa3  a matter  that 
tne  parties  alone  were  concerned  about, 
mu  no  stranger’  could  set  it  uside  or 
take  advmtage  of  the  failure  to  observe 
formality  in  its  execution.” 


In  the  course  of  the  opinion  the  Missouri  court  re- 
ferred to  ana  uiscussea  oases  from  other  states,  ana  we  be- 
lieve that  tae  opinion  of  the  Missouri  court  lain  down  the 
rule  thut  if  a pupil  were  in  a school  uistriot  for  the  bona 
fide  purpose  of  remaining  tnere  inuef iuitely , and  not  for 
the  mere  purpose  of  obtaining  the  benefits  v/nich  might  oe 
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Ills  by  reason  of  beini  in  that  district,  such  child  would 
be  a •’resident"  of  such  district  v.lthin  the  iLeunin^  of  the 
scaooi  laiv . ;hetner  sues  chlln  is  in  the  district  under 
circuuistvuicus  ^.s  woulu.  entitle  aim  to  be  classed  -a  a 
resident  of  th^t  uistriut  for  school  purposes  will  have 
to  oe  aeueridineu.  u'ou  the  foots  surrounding  that  particu- 
lar child. 


..Joe  Loll  ON 


It  is,  t-ierefore,  the  opinion  of  this  offioe  that 
a school  district  in  ahioh  a child  has  been  residing  but 
from  which  it  unu  also  its  parents  nave  removed,  is  not 
liable  under  lection  10450,  1.  a.  iusouri,  1919,  for  the 
tuition  of  such  child. 


Respectfully  ^ubriittod 


:-L  RT  . . T 

sslstant  . ttorn  iy  General 


^pphoy  ;ds 


nOY  Mcdll'T^ 
attorney  General 
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JUSTICES  OF  THE  PEACE:  Beginning  and  ending  of  term 


ovOiiber  10,  1J42 


on.  Robert  V.  iilsdnor 
Prosecuting  Attorney 
St . C orles  Count:,’ 

St.  Charles,  . Issouri 


Dear  Sir: 


• This  is  In  reply  to  yours  of  recent  dato,  vmoroln 
you  request  an  opinion  from  this  Department,  as  follows: 


nThe  question  is,  whether  justices  of 
the  noace  oorve  four  years  ^r  until  their 
successors  aro  duly  elected  and  qualified, 
or  whether  t nay  serve  four  years  and  until 
tlioir  successors  ore  duly  elected  and 
qualified. " 


Section  5 of  Article  XIV  of  the  .Missouri  Constitution, 
v;  lea  relates  to  terms  of  officers,  is  as  follov/s: 


"In  the  absence  of  any  contrary  provision, 
all  officers  nov:  or  hereafter  elected  or 
appointed,  subject  to  t ie  right  of  resigna- 
tion, sjinll  hold  offico  during  their  offic- 
ial tor.  ;b,  and  until  tiieir  successors  shall 
bo  duly  oloctod  or  appointed  and  qualified.” 


Doctlon  2525  K.  5 . .-o.  1 jo  > provides  for  the  oloction 
of  Justices  of  the  poace  in  1082  and  that  such  justices 
shall  hold  the  offico  for  four  years  or  until  their  suc- 
cessors are  elected,  co  i iaslonod  and  qualified. 

hoctior.  253 ) ..  . o.  1999  provides  that  t ' istioes 

of  the  poace  aro  to  bo  commissioned  by  the  county  court; 
tliat  they  hold  the  offico  for  four  years  and  until  their 
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editor 


successors  aro  olccted  and  qualified. 

nidor  Section  2531  when  tho  county  court  has  deter- 
mined v/ho  has  Loon  elocted  as  a Justice  of  tho  peaco  It 
Is  tho  duty  of  the  ccuity  court  to  issued  lately  cause  to 
be  uado  out  and  delivoi*ed  to  tlie  elected  person.  tho  certi- 
ficate of  election. 

Under  doetion  2532  ii'  the  justice  Ox  tne  peace  docs 
not  qualify  within  twenty  da;  s after  iiavlng  received  this 
certificate  of  election  then  the  certificate  is  wold* 

vi.der  Section  2534  It  i3  the  duty  of  the  justice, 
alter  avia,;  i-ocoived  the  certificate  of  election  and 
within  thirty  day  s thereafter,  bofore  o:  tering  upon  the 
disohargo  of  ils  duties,  to  cause  tlie  certificate,  with 
his  oath  endorsed  theroon,  to  bo  recorded  in  tlie  offico 
of  tlie  clerk  of  the  county  court. 

hy  Goction  2337  tho  juat_co  cannot  begin  to  perform 
his  official  duties  until  liia  coniisslon  lias  beon  recordod. 

by  those  soctiona  it  will  bo  ooeu  t mt  the  .law  a era 
have  clearly  pr<ov_ded  timt  tho  Justice  of  tlio  poace  s.mll 
begin  ills  duties  when  ho  lias  rocsived  t.in  certificate  of 
election,  taken  the  oath  prescribed  theroon,  and  liaa  re- 
corded the  sane. 

..hilc  Section  2530  does  indicate  tliat  tho  justice 
.my  hold  his  office  for  four  years,  yet,  reading  these 
other  soctiona  in  connection  with  this  soction,  t .ere  >ii  jht 
be  ce.303  in  wlxich  ho  would  ot  liold  his  office  for  four 
years  because  iiis  succosa  .r  complied  with  tlie  provisions 
of  sections  2525  to  2537,  a few  days  sooner  than  did  the  in- 
cuibent.  Sir; co  tlie  lewr  providos  for  certain  numbers  of 
justices  of  the  .aace  in  certain  townships,  then  it  v/ould 
naturally  follow  tliat  tho  qualification,  of  the  newly 
elected  justico  of  tlie  poace,  would  autoMaticall„  end  the 
term  of  the  Incunbeut. 

Tlie  provisions  of  Section  2525,  su  ;rn,  were  before  the 
Supreme  Court  in  the  case  of  Tlio  State  ex  rel.  The  Attomo  - 
General  v.  Hanson,  73  o.  70.  In  that  case  tlie  court  went 
into  the  history  of  tliat  soction  and  tlio  constitutional 
provisions  hero Inbcf ore  roforred  to,  v/ore  considered  at  1. 
c.  Jl,  whore  the  co  .rt  i.iade  tills  state  ient: 
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"The  first  question  la,  what  consti- 
tutes, under  the  law,  the  official 
term  of  Justices  of  the  peace?  The 
statute  In  force  now  said  when  respon- 
dent was  elected  and  qualified,  provides 
tliat:  ’Justices  of  the  peace  are  to  be 
commissioned  by  the  county  court,  and 
shall  hold  their  office  for  four  years, 
and  until  their  successors  are  elected 
and  qualified.*  The  constitution  of  the 
State — 5th  section,  14th  article — de- 
clares tliat:  ’In  the  absence  of  any 
contrary  provision,  all  officers  now  or 
hereafter  elected  or  appointed,  shall 
hold  office  during  their  official  terms, 
and  until  their  successors  shall  be  duly 
elected  or  appointed  and  qualified.’ 

The  stipulation  of  the  parties  shows  tliat 
at  the  hove:  ibe r election  in  1G76,  the 
respondent  was  duly  elected,  commissioned 
and  qualified  as  a Justice  of  the  peace 
within  and  for  .aw  township,  in  Jackson 
county,  his s our i,  for  the  period  of  four 
years,  and  until  Ilia  successor  was  duly 
elected  or  appointed  and  qualified.  .«■  * 


In  that  case  the  justice  of  the  poace  received  his 
commission  and  qualification  on  November  10th,  after  the 
general  election.  It  appears  that  the  construction tfiich 
lias  boen  placed  on  the  statutes  applicable  to  Justices  of 
the  peace  in  relation  to  the  beginning  of  the  term  is  that 
the  torn  bogins  whon  the  justice  receives  Ills  commission 
and  qualifies  as  directed  by  the  foregoing  statutes.  Under 
the  constriction  placed  on  tills  statute  by  the  court  in  the 
case  of  Gage  v.  Vail,  73  ho.  454,  the  tern  of  the  incumbent 
expires  on  the  date  tliat  the  successor  Is  elected.  At  1.  c. 
455  the  court,  in  speaking  of  judicial  functions  performed 
by  the  Incumbent  after  his  successor  had  beon  elected  and 
qualified,  said: 


"•>  * rf  Tlie  judicial  functions  of  G.  W. 
Lewis  ceased  v/lien  his  successor  was 
elected  and  qualified,  and  conceding  that 
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lie  made  the  entry  of  the  judgment 
on  his  docket.  It  vms  wore  than  six 
weeks  after  he  had  ceased  to  be  a 
justice  of  the  peace,  and  the  Judgment, 
therefore,  lias  no  validity  wliatover. 

Jr  Jr  Jt  Jt  Jr  Jt  Jr  it  Jr  Jr  ;<•  > Jr  .<■  Jr  Jr  i" 


COIiCLDSIOK 


It  Is,  therefore,  the  opinion  of  this  Department  that 
a justice  of  the  peace  serves  until  his  successor  is  elected 
and  qualified;  that  a justice  of  the  peace  is  elected  for  a 
ten  of  four  years,  but  that  If  his  successor  is  eledted  at 
the  time  prescribed  by  statute  at  the  end  of  his  term  and 
qualifies  at  a time  short  of  the  full  four  year  period  to 
v/hich  the  incumbent  was  elected,  then  the  incumbent’s  term 
ends  on  the  date  that  his  successor  qualifies. 


Respectfully  submitted. 


TYRE  W.  EURTjI! 

Assistant  Attorney-General 


Ai  PROVED: 


R ■;!8Ki^iilCh  1 
Attorney- General 


TIVBiCP 


SCHOOLS:  Pupils  residing  on  land  owned  by  United  States 
entitled  to  all  school  privileges. 


December  11,  1942 


Honorable  Kobeit  V.  Liedner 
Proseouting  Attorney 
St.  Charles  County 
wt.  Charles,  i issouri 


Dear  sir: 


Under  date  of  December  1,  1942,  you  wrote  this 
office  requesting  an  opinion  as  follows: 

\ 

"The  Sohool  District  of  the  City  of  St.  Char- 
les, Missouri,  and  a common  school  district  in 
St.  Charles  County  have  submitted  to  me  a ques- 
tion with  the  request  that  I obtain  an  answer 
from  your  office. 


"The  common  school  district  involved  does  not 
maintain  a high  school  and  pupils  resident 
therein  attend  the  high  school  maintained  by 
the  School  District  of  the  City  of  ~t.  Charles 
and  the  directors  of  the  common  sohool  dis- 
trict pay  tuition  for  suoh  students,  all  as 
provided  in  section  10458  of  the  Revised  Sta- 
tutes of  Missouri  for  1939. 


"There  is  in  the  common  school  district,  how- 
ever, certain  land  w ioh  is  owned  by  the  fed- 
eral government  by  reason  of  having  been  taken 
through  condemnation  proceedings  for  purposes 
of  maintaining  flood  control  on  the  Mississip- 
pi River.  A family  lives  upon  some  of  these 
federal  lands  and  the  directors  of  the  common 
school  district  do  not  feel  that  they  should 
pay  tuition  for  pupils  of  such  a household  on 
the  theory  that  the  Government’s  taking  such 
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lands  within  the  district  too'.'  the-  Inn's  out 

of  tic  district  end  th  t ther  fore,  Section 
10*58  would  no  lonr  r ao->ly.  Ahe  School  Lir- 
trlct  of  he  “ity  of  -»t.  Charles,  on  he 
other  hand,  eels  thi  t the  federal  land  is 
within  trie  coram  n school  « istrict  and  vjii]e 
it  may  not  be  taxable,  the  directors  of  the 
district  or  bound  by  ection  10458,  supr. , 
as  rerar'  s utpils  living  on  such  federal 
lands.  I would  a^preciarr  your  opinion  on 
whether  or  not  the  directors  of  the  comm  n 
school  i istrict  arc  refiuir^d  under  ec  ion 
10458  to  pay  tuition  ‘"or  the  pupil  living  on 
federal  lands  within  the  common  school  dis- 
trict. I have  looked  through  the  statutes 
and  annotations  but  have  been  able  to  find 
nothing  that  Can  persuade  ne  to  the  view  t'.e 
directors  of  the  common  school  district  take. 
If,  however,  you  c n -lve  us  information  to 
that  effect  re  would  very  much  appreciate  it." 


Your  atten  ion  is  directed  to  ‘ection  1,  Arti- 
cle XI  of  the  Constitution  of  i ir.souri: 


"a  general  diffusion  of  knov ledge  and  intelli- 
gence being  essenti  1 to  the  prerervation  of 
the  rights  and  liberties  of  the  people,  the 
Gener-  1 Assembly  shall  establish  rnd  maintain 
free  nublic  schools  for  the  gratuitous  in- 
struction of  all  persons  in  this  «-tv.  be  be- 
tween the  ones  of  six  ant  twenty  years." 


Pursuant  to  the  direction  in  the  above  sec' ion 
of  the  i^on;  Li  tut  ion  all  of  che  school  laws  have  been  en- 
ctod.  ecti  m 10345  d.l.  e enumeri  tion  of  nen  ons 

of  school  a^e  and  is  in  nart  as  follows: 
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"The  board  of  directors  of  each  district  shall, 
between  the  thirtieth  day  of  April  and  the  fif- 
teenth day  of  i’lay  of  each  year  take,  or  cause 
to  be  taken,  and  forwarded  to  the  County  Super- 
intendent of  Schools  an  enumeration  of  the 
names  of  all  persons  over  six  and  under  twenty 
years  of  age  resident  within  the  distriot,  de- 
signating male  and  female,  white  and  colored, 
and  age  of  each,  together  with  the  full  name  of 
the  narent  or  guardian  of  each  child  enumerated; 

* * ^ if  * H 


and  Section  104S8  furnishes  the  authority  for  sending 
pupils  from  districts  whioh  do  not  maintain  high  schools 
to  iistriots  maintaining  high  schools  at  the  expense  of 
the  district.  In  the  case  of  State  ex  rel  Burnett  v. 
School  District,  335  *Io.  803,  the  Supreme  Court  ruled  the 
duty  of  paying  the  tuition  was  squarely  upon  the  sending 
district,  and  the  punils  could  not  be  nade  to  pay  tuition. 


There  is  no  distinction  made  by  these  sections 
of  the  statutes  and  Section  1 of  .rticle  XI  of  the  Con- 
stitution between  parsons  of  school  age  who  reside  on 
tax-exempt  land  and  those  who  reside  on  tax- paying  land. 


The  rule  is  announced  in  the  case  of  State  ex 
rel  v.  Cly iei , 1J>4  ....  ...  571,  that  statutes  relating  to 
attendance  in  schools  should  be  liberally  construed  In 
order  to  open  the  doors  of  the  schools  to  pupils  and  not 
to  close  them.  It  has  further  been  held  that  the  word, 
"residence"  as  used  in  the  school  laws  is  not  S3/,nonymous 
with  domicile,  that  it  means  merely  place  of  abode, 

State  ex  rel  v.  Smith,  54  I • . A.  613,  and  this  rule  was 
an  roved  in  State  ox  rel  Logan  et  al  v.  Shouse  et  al, 

257  S.  ...  827. 
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From  the  foregoing  it  would  appear  that  any 
child  of  school  age  who  has  his  place  of  abode  within  a 
school  district  which  does  not  maintain  a high  school 
would  be  entitled  to  attend  a high  school  in  some  dis- 
trict maintaining  a high  school  at  the  expense  of  the 
district  in  which  the  child  resides.  This,  of  course, 
would  not  be  true  if  the  child  was  moved  into  the  dis- 
trict temporarily  solely  for  the  purpose  of  attending 
school. 


It  remains  for  us  to  determine  whether  or  not 
a child  residing  on  land  within  a school  district  which 
Is  exempt  from  taxation  should  be  considered  as  resid- 
ing within  the  district.  Land  owned  by  the  United 
States  is  exempt  from  taxutlon.  Section  10937  R.  S. 
Mo.,  1939. 


By  the  authority  of  the  seventeenth  clause  of 
Section  8,  article  I of  the  Constitution  of  the  United 
States,  the  federal  government  may  exercise  exclusive 
legislative  pov/er  over  all  lands  acquired  for  the  con- 
struction of  forts,  aisenals,  magazines,  dockyards  and 
other  needful  buildings  when  the  land  Is  acquired  with 
the  consent  of  the  state  within  which  it  is  located  and 
sovereignty  is  ceded  by  the  state.  The  General  Assem- 
bly of  Missouri  has  sought  to  give  consent  of  the  State 
to  the  acquiring  of  lands  by  the  United  States  for  cer- 
tain purposes.  section  12691  R.  S.  Mo.,  1939: 


"The  consent  of  the  -tate  of  Missouri  is  here- 
by given  in  accordance  with  the  seventeenth 
clause,  eighth  section  of  the  first  artiole  of 
the  Constitution  of  the  United  States  to  the 
acquisition  by  the  United  States  by  urchase 
or  grant  of  any  land  in  this  State  which  has 
been  or  may  hereafter  be  acquired,  for  the  pur- 
pose of  establishing  and  maintaining  postoffi- 
ces, internal  revenue  and  other  government  of- 
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floes,  hospitals,  sunatoriuns,  fish  hatcheries, 
game  and  bird  preserves  and  land  for  reforest- 
ation, recreational  and  agricultural  uses.” 


and  by  Section  12693  R.  Ho.,  1939,  is  reserved  to  the 
State  of  Missouri  certain  elements  of  sovereignty: 


"The  jurisdiction  of  the  state  of  Missouri  in 
and  over  all  such  land  purchased  or  aociuired 
as  provided  in  section  12691  is  hereby  granted 
and  ceded  to  the  united  states  so  long  as  the 
United  states  shall  own  said  land:  Provided, 
that  there  is  hereby  reserved  to  the  state  of 
Missouri,  unimpaired,  full  authority  to  servo 
and  execute  all  process,  civil  and  criminal, 
issued  under  the  authority  of  the  state  within 
such  lands  or  the  buildings  thereon.” 


There  has  always  been  a distinction  between 
land  acquired  by  the  United  states  by  ourchase  and  that 
acquired  by  condemnation.  ^n  excellent  discussion  of 
this  distinction  is  found  in  James  v.  bravo  Contracting 
Co.,  302  U.  S.  134,  58  S.  C.  ft.  208,  215: 


" * * 1 * The  right  of  eminent  domain  in- 

heres in  the  federal  government  by  virtue  of 
its  sovereignty,  and  thus  it  may,  regardless 
of  the  wishes  either  of  the  owners  or  of  the 
states,  acquire  the  lands  which  it  needs  v/ith- 
in  their  borders.  Rohl  v.  United  states,  91 
U.  J.  367,  371,372,  23  L.  2d,  449.  In  that 
event,  es  in  cases  of  acquisition  by  purchase 
without  consent  of  the  state,  jurisdiction  is 
dependent  upon  oession  by  the  state,  and  the 
state  nay  qualify  its  cession  by  reservations 
not  Inconsistent  with  the  governmental  uses. 
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Story  on  the  Constitution,  volume  2,  section 
1227;  Kohl  v.  United  States,  supra,  91  U.  S. 
317,  at  page  374,  23  L.  Jd.  449;  Fort  Leaven - 
v;orth  k.  K.  Co.  v.  Lowe,  supra;  Surplus  Trad- 
ing Company  v.  Cook,  supra;  United  states  v. 
Unzeuta,  supra.  The  result  to  the  federal 
government  Is  the  same  whether  consent  is  re- 
fused and  cession  is  qualified  by  a reserva- 
tion of  concurrent  jurisdiction,  or  consent  to 
the  acquisition  is  granted  with  a like  quali- 
fication. As  the  Solicitor  General  has  point- 
ed out,  a transfer  of  legislative  jurisdiction 
carries  vith  it  not  only  benefits,  but  obliga- 
tions, and  it  may  be  highly  desirable,  in  the 
interest  both  of  the  national  government  and 
of  the  state,  that  the  latter  should  not  be 
entirely  ousted  of  its  jurisdiction.  The  pos- 
sible importance  of  reserving  to  the  state  ju- 
risdiction for  local  purposes  which  involve  no 
interference  with  the  performance  of  govern- 
mental functions  is  becoming  more  and  more 
clear  as  the  activities  of  the  government  ex- 
pand and  large  areas  within  the  states  are  ac- 
quired. • There  appears  to  be  no  reason  why 
the  United  States  should  be  compelled  to  ac- 
cept exclusive  jurisdiction  or  the  state  be 
compelled  to  grant  it  in  iving  its  consent  to 
purchases." 


The  Congress  of  the  United  States  has  recog- 
nized the  distinction  between  lands  acquired  for  flood 
control  purposes  and  those  acquired  for  other  purposes 
by  the  enactment  of  Section  701  C.-3,  Tit.  33,  U.  S.  C. 
A. : 


"25  per  centum  of  all  moneys  received  and  de- 
posited in  the  Treasury  of  the  United  States 
during  any  fiscal  year  on  account  of  the  leas- 
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ing  of  lands  acquired  by  the  United  States  for 
flood  control  purposes  shall  be  paid,  at  the 
end  of  such  year,  by  the  secretary  of  the  Trea- 
sury to  the  State  in  which  such  proDerty  is  si- 
tuated, to  be  expended  as  the  ->tute  legislature 
may  prescribe  for  the  benefit  of  the  public 
schools  and  public  roads  of  the  county  or  coun- 
ties in  which  such  property  is  situated:  Pro- 
vided, That  when  such  property  is  situated  in 
more  than  one  vjtate  or  county  the  distributive 
share  to  each  from  the  proceeds  of  such  proper- 
ty shall  be  proportional  to  its  area  therein.” 


Following  this  federal  act  the  General  assem- 
bly of  Missouri  has  enacted  Sections  12395  and  12696 
S.  Ho.,  1939,  which  sections  are  respectively  as  follows: 


"All  sums  of  money  heretofore  received  or  that 
may  hereafter  be  received  from  the  United 
States  under  an  act  of  Gongress,  unproved  hay 
twenty-three,  nineteen  hundred  eight,  being  an 
act  providing  for  the  payment  to  the  states  of 
twenty-five  per  centum  of  all  money  received 
from  the  national  forest  reserves  in  the 
states  to  be  expended  as  the  legislature  may 
prescribe  for  the  benefit  of  the  public  schools 
and  public  roads  of  the  county  or  counties  in 
which  the  foiest  reserve  is  situated,  shall  be 
expended  as  follows:  seventy-five  per  cent  for 
the  public  schools  and  twenty-five  per  cent  for 
roads  in  the  counties  in  which  national  forests 
are  situated.  Sue  funds  shall  be  used  to  aid 
in  maintaining  the  schools  and  roads  of  those 
school  districts  that  lie  or  may  be  situated 
partly  or  wholly  within  or  adjacent  to  the  na- 
tional forest  in  such  county.  The  distribu- 
tion to  eaoh  county  from  the  proceeds  received 
on  account  of  a national  forest  within  its 
boundaries  shall  be  in  proportion  that  the  area 
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of  sue’  nationl  forest  in  rucb  county 
bears  to  the  tot  1 rea  of  suoh  forest  in 
the  st  to,  an  of  Ju;:  -.rtleth  of  t 

fiscal  year  for  which  the  aoney  is  or  wus 
receive" . ” 


".*11  sums  of  money  hor_tofoie  rece  ded 
or  that  may  heraaftor  be  received  from  the 
United  Ltctes,  or  any  depart  lent  thereof 
under  an  Act  of  don  toss  ap  roved  June  28, 
1938,  being  an  act  providing  for  .he  parent 
to  tho  several  states  of  25  par  centum  or  all 
none3rs  roceived  for  leases  of  land  situated 
in  the  various  states  to  which  the  United 
States  owns  fee  simple  title  un  er  the  Flood 
Control  ..ct  of  Way  15,  1938,  as  amended  and 
supplemented,  to  be  expended  as  the  General 
Assembly  may  proeoribo  for  the  benefit  of  the 
public  schools  and  nublic  roads  of  the  county 
or  counties  in  which  suoh  government  land  is 
situatod,  or  as  provided  by  any  ^-cts  of  Con- 
gress authorising  the  distribution  of  income 
or  revenue  from  such  lane!  s owned  by  the  United 
States  of  America  or  any  of  its  departments, 
bureaus  or  commissions  or  any  agency  of  the 
United  ates  of  -vmerica,  to  states  or  coun- 
ties or  as  provided  by  any  amendments  to  raid 
acts,  shall  be  expended  as  the  county  court  of 
the  county  entitled  to  receive  such  punds  may 
direct  in  accordance  with  the  provisions  and 
regulations  as  have  been  or  may  be  1 the  fu- 
ture provided  by  he  Acts  of  Congress  provid- 
ing for  such  istribution  to  states  and  coun- 
ties.” 


v 


i 


Fon.  Robert  V.  Niedner 
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CONCLUSION 


From  a consideration  of  all  the  foregoing,  we 
find  nothing  which  would  indicate  that  a school  district 
which  does  not  maintain  a high  school  would  be  relieved 
of  the  duty  of  paying  the  tuition  of  pupils  who  have 
completed  the  course  in  the  schools  -laintained  by  the 
district  and  wish  to  attend  high  school  in  a district 
maintaining  a high  school. 


Respectfully  subriitted, 


. . JACKSON 

Assistant  attorney-general 


.u: wrcD: 


ROY  FoKITTRICK 
^ttornev-Uenernl 


Y/OJ:FS 


COUNTY  CLTRK;  COUNTY  COURT; 

COUNTY  BUDGET  ACT;  - County  Clerk  of  Jackson  County 

is  the  accounting  officer  to 
certify  as  such  on  claims  against 
the  county. 


December  14,  1942 


^r.  Ben  hordberg 
County  Clerk  uloct 
County  Assessor’s  office 
Courthouse 

Kan  sc  8 city,  -issoiri 


FILED 

L7 


Dear  Sirs 


This  is  in  reply  to  your  recent  request  for  ar. 
opinion  concerning  the  duties  of  the  county  clerk  of 
CacUson  County. 

Your  request  sists  mainly  of  three  questions: 


First  * 


I 


Y.ho  ahqj  1 act  es  budget  officer  of 
JecVscr  County? 


Section  19922  of  Article  2,  Chapter  7b,  h*  Missouri, 
1939,  which  is  the  County  Budget  Daw,  provides  as  fol- 
lows : 


"lr  all  c. unties  of  this  state  row 
or  hereafter  hav  g a population 
of  more  thar.  ei.  1 ty  t.  ousand  inhabi- 
tants, accoruii  to  the  last  federal 
decennial  census,  the  presiding  Judge 
of  the  county  court  shall  be  the  budget 
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officer  ol  such  county,  or  the 
county  court  in  any  such  county 
may  hesitate  the  county  clerk  as 
budget  officer  ir  any  such  county. 

..." 


ihe  above  partial  section  is  unambiguous,  and 
plainly  states  that  the  presiding  jua  e of  the  county 
court  shall  be  the  budget  officer,  unless  the  county 
court  designates  the  county  cl^rk  as  budget  officer. 

iilnco  the  population  of  Jackson  county  is 
477,d26,  accoruir.g  to  the  last  decennial  census,  the 
above  partial  section  is  applicable  to  Jackson  bounty. 


c::  CL.3IJI, 


it  is,  therefore,  our  opinion  that  unless  tl e 
county  court  designates  the  county  clerk  as  budget  officer, 
the  presiding  juce  of  such  county  court  shall  be  the 
budget  officer. 


li 

"Your  second  question  is* 


Can  the  county  court  designate  an  employee 
of  its  own  naming,  without  statutory  au- 
thority, who  shall  keep  ti  e principal  rec- 
ords of  the  county  vhen  such  responsibility 
has  been  specifically  fixed  on  the  county 
clerk  by  bcction  13^23  h.  isso . ri ,1939? 


. r . en  ordb^rg 
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V.e  are  presuming  tiist  when  you  refer  to  the  county 
clerk's  keeping  of  the  principal  records- of  the  county, 
that  you  mean : oar  the  county  court  designate  an  em- 
ployee who  shall  act  as  ar  accounting  officer,  as  de- 
fined li  section  10934  • • 6,  iasourl,  1939? 

Section  10932  ..  o.  ;issouri,  1939,  partially 
reaos  as  follows: 


”a11  contracts  shall  be  executed 
in  the  r:eme  of  the  county  by  the 
head  of  the  decart-ient  or  officer 
concerned,  e>cept  co.  tracts  for 
the  purchase  of  supplies,  materials, 
equipment,  or  services  other  than 
personal  made  by  the  officer  in 
charge  of  purchasing  in  ary  county 
having  such  officer,  no  contract 
or  order  Imposing  any  financial 
obligation  on  the  county  shall  be 
binding  on  the  county-  unless  it  be 
in  writing  and  unless  there  is  a 
balance  otherwise  ur encumbered  to 
the  credit  of  the  s pproprl at ion  to 
which  the  ssme  is  to  be  charged  and 
a cash  balance  otherwise  unencum- 
bered ir  the  treasury  to  the  credit 
of  the  fund  from  which  payment  is 
to  be  made,  each  sufficient  to  meet 
the  obligation  thereby  incurred  and 
unless  such  contract  or  order  bear 
the  certification  of  the  accounting 
officer  so  stating:  «■  * * * 

Contracts  which  provide  that  the 
person  contracting  with  the  county 
shall,  during  the  term  of  the  con- 
tract, furnish  to  the  county  at  the 
price  therein  specified  the  supplies. 
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materials,  equipment,  or  services 
other  than  personal  therein  des- 
cribed, in  such  quantities  as  may 
be  req  uired,  and  Irom  tire  to  time 
as  ordered  by  the  officer  in  charge 
of  purchasing  during  tire  term  of  the 
cor tract,  need  not  bear  the  certifica- 
tion of  the  accountin'  officer  as 
herein  proviced;  but  all  orders  for 
such  supplies,  mate rials,  equipment , 
or  services  other  the n personal  shall 
bear  such  certification,  in  case  of 
such  contract,  no  financial  obliga- 
tion shall  accrue  against  the  county 
until  such  supplies,  materials,  equip- 
ment or  services  other  than  personal 
arc  so  ordered  and  such  certificate 
furnished. * (Unde. scoring  ours.) 


Under  the  above  partial  section,  which  is  very 
simlla-  to  the  section  applying  to  the  State  t-udget 
Act,  no  contract  shall  be  binding  on  the  county,  unless 
it  be  ir.  writing,  and  unless  there  is  a balance  to  the 
credit  of  tr.e  appropriation,  to  which  the  same  is  charged 
and  unless  it  bear  the  certification  of  the  accounting 
officer, 

section  10934  K,  , i-issouri,  1939,  defines ‘account 
lng  officer’  as  follows: 


"Wherever  in  this  act  the  term  of 
•accounting  officer1  shell  arpear, 
it  shall  be  deemed  to  mean  the  county 
clerk,  county  comptroller,  county 
auditor,  accountant  or  other  officer 
or  employee  l;ee  'n'  t ± e principal 
records  of  the  county," 
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. r.  Ben  *ordberg 


Under  the  r to  e .section  tie  accounting  officer  can 
only  be  the  county  clerk,  county  comptroller , county 
auditor,  accountant  or  other  officer  or  employee  keening 
the  principal  records  of  the  county* 

lection  13823  i\.  3.  Issouri,  1939,  reads  as  lollows 


”lt  shall  be  the  duty  of  the  clerk 
of  the  county  court!  First,  to  keep 
regular  accounts  between  the  treas- 
urer and  the  co  nty,  charging  him 
therein  with  all  moneys  paid  into 
the  treasury,  and  crediting  him  with 
the  amount  he  nay  have  disbursed  be- 
t” een  the  periods  of  his  respective 
settlements  with  t^e  court;  second, 
to  keep  Just  accounts  between  the 
county  and  all  persons,  bodies  poli- 
tic and  corporate,  chargeable  with 
moneys  payable  into  ti  e county  treas- 
ury, or  tiiCt  may  become  entitled  to 
receive  moneys  therefrom;  third,  to 
file  ar.d  preserve  ir  his  office  all 
accounts,  vouchers  and  other  paoers 
pe  t air  log  to  the  settlement  of  any 
account  to  which  the  county  shall  bo 
a party,  copies  whereof,  certified 
under  the  hand  ar.d  seal  of  the  clerk, 
shall  be  admitted  in  evidence  in  all 
courts  of  law  arid  elsewhere;  fourth, 
to  Issue  warrants  on  the  treasury 
for  all  moneys  ordered  to  be  paid  by 
the  court,  keep  ar  abstract  thereof, 
present  the  same  to  the  county  court 
at  every  regular  term,  balance  and 
exhibit  the  accounts  kept  by  him  as 
often  as  required  by  the  court,  and 
keep  his  books  and  papers  at  all  times 
ready  for  the  inspection  of  the  sail.  , 
or  ary  judge  thereof." 


Mr,  ti  iord’oerg 
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order  tills  sectlor  It  is  tr  e duty  of  the  county  clerk 
to  keep  the  principal  accounts  oi‘  the  county*  'iLat  it 
was  the  duty  of  the  county  clerk  to  keep  the  principal 
accounts  of  the  county  was  held  i case  of  ard  v, 

Christian  County,  111  • (2d)  182,  1.  c,  185,  v-nere 

the  court  said: 


n # *■  v . ortovcr,  section  121C1,  . . 

±>.  1989,  o.  >- 1 . Ann,  -ec.  lkiei,  p, 
6445,  cakes  it  the  duty  oi  ti.e  county 
clerk  'to  keep  Jus  accounts  between 
ti.e  county  ar.c;  ell  pei  sons,  bodes 
politic  and  corporate,  chargeable 
with  moneys  payable  into  the  county 
treasury,  or  that  may  becoi  e entitled 
to  receive  moneys  tli  ref  rora. ' ~ 


Since  Section  10934,  supra,  definitely  states 
that  the  accour.tir  officer  car.  oi  ly  ce  the  clerk,  county 
co  ntroller,  county  a ditor,  accountant  or  ot.tr  officer 
o employee  keep;  I pal  recu\  f of  the  e i ty, 

and,  slice  Sect  13  23,  i , specif i cull  stat  s 
that  the  county  clerk  shall  keep  the  nrlnci  al  reccrcs 
of  ti.e  ccunLy,  then,  without  ar.y  additional  authority, 
it  is  the  dut^,  of  the  county  clerk  to  act  as  the  account- 
ing officer,  anc  it  is  his  duty  to  certify  that  there 
is  sufficient  money  to  pay  ary  claim  under  any  written 
contract  entered  into  ty  the  county,  or  ti  e heads  of  ary 
county  department,  before  tne  same  shall  be  a le  al  con- 
tract, as  set  out  urc-er  hection  10952,  a pri  ■ - Iso, 

in  supporting  t;  is  view  we  1 ind  that  Jackson  county  is 
not  authorized  to  rave  a corn  ty  comptroller,  county 
auditor  or  accountant,  nly  counties  that  are  en- 

titled to  a county  comptroller  are  counties  bavin,  a 
populatloi.  of  more  than  200,000  inhabitants  and  less 
than  400,000  inhabits!  ts,  according  to  the  last  de- 
cenrial  census.  This  doee  rot  include  ,-acKsor  County, 
for  the  reason  that  «-acksoi  county  has  a population  of 
477,828,  lr  counties  havir.  a populal  . betwee 
200,000  ar.c  400,000,  as  hereinbefore  set  out,  a county 
comptroller  may  be  elected,  in  accords,  ce  with  section 
10919  . lssocri,  1939,  which  is  part  oi  tl  e ^ounty 
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budget  i.ct,  which  we 3 ame)  cied  nereis  as  to  the  salary  of 
the  county  comptroller,  by  the  -aws  of  Issor.ri,  1941, 
pa  e 649.  A s to  the  tern,  "county  auditor",  or  "ac- 
countant1 , as  mentioned  ixa  the  definition  of  "accounting 
officer'  , in  Section  10954,  supra,  we  find  that  ir.  article 
10,  chapter  100,  Revised  Statutes  of  . isso  ri,  1939,  there 
i 8 a provision  for  the  election  of  a county  auditor  In 
counties  in  this  state  in  which  there  is  a city  now  con- 
taining, or  which  may  herealter  contain,  50,000  inhabi- 
tants and  less  than  150,000  inhabitants*  This  section 
does  not  apply  to  Jackson  county.  We  also  find  that  in 
Article  11,  Chapter  100,  there  is  a provision  for  the 
election  of  county  auditors  in  counties  navin*  a popula- 
tion of  more  than  80,000  ano  less  than  150,000,  in  which 
tha  circuit  court  is  held  in  more  than  ore  place.  This 
does  not  apply  to  Jackson  County.  It  is  common  knowledge 
that  at  the  present  tirue,  ana  in  the  past,  there  has 
been  a county  auditor  in  Jackson  county,  but,  after  a 
careful  research,  we  do  not  find  any  provision  for  a 
county  auditor  in  counties  oi  the  copulation  of  477,828. 

it  is  true,  under  ^ectior  13824  R.  issouri,  1939, 

wrick  applies  to  Jacksor.  county,  there  Is  a provision  that 
reads  as  follows: 


" -it  ..  Provided,  tnat  if  ti  e county 
court  finds  it  necessary  to  co  so,  it 
may  employ  an  accountant  to  audit  and 
check  up  Lne  accounts  of  the  various 
county  officers." 


It  is  very  obvious  tnat  the  employment  of  such  ar.  auditor 
is  not  permanent,  but  is  merely  for  the  purpose  of  the 
checking  up  of  nob  all  of  ti  e county  officers,  but  the 
temporary  employment  of  ihe  check-up  of  one  or  more 
of  the  county  officers.  '11  is  section,  under  no  con- 
struction can  be  interpreted  to  mear  that  co.-ntier  having 
a population  such  as  oacksor.  County  car.  have  a permanent 
county  auditor. 
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Oncer  Section  10933  K.  i>.  Missouri,  1939,  the 
acting  officer  shall  ce  personally  liable,  and  liable  or: 
his  bond,  for  the  amount  of  any  obligation  incurred  by 
his  erroreous  certification  as  to  the  sufficiency  of  an 
appropriation,  or  of  a cash  balance,  or  for  any  warrant 
drawn  when  there  is  not  sufficient  amount,  unencumbered, 
in  the  appropriation,  or  a sufficient  unencumbered  cash 
balance  in  the  fund  to  pay  the  stuns,  or  for  the  payment 
of  any  amount  not  legally  owing  by  the  county. 

it  also  provides  for  the  giving  of  a bond  for  the 
faithful  performance  of  his  duties,  to  be  approved  by 
the  county  court  and  any  premiums  on  such  bones  shall 
be  paid  by  the  county. 


COi  DL-dlOi; 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  county  clerk  of  Jackson  County 
is,  and  shall  be  the  accounting  officer  who  shall  certify 
before  any  cor  tract  shall  be  binding,  upon  the  co  nty, 
that  there  is  sufficient  balance,  unencumbered,  to  the 
credit  of  tie  aporopriatior  to  which  the  3ame  Is  to  be 
charged,  and  a cash  balance  other-wise  unencumbered  in 
the  treasury  to  the  ertdit  of  the  fund  from  which  pay- 
ment is  to  be  made,  each  sufficient  to  meet  the  obliga- 
tion thereby  ircurred. 


ill 


Your  third  question  is: 
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O shall*  prepare  t*.  e financial 
statement  of  the  county,  as  set 
oat  in  -ectior.  115027  R«  . jssouri, 
1959,  (which  section  applies  to 
each  county  in  this  State? 


In  answer  to  this  question,  re  are  er.closir;  a copy 
of  an  opinion  rendered  by  this  office  to  for.,  /Ivin 
Juergensmeyer , rrcsecutirg  attorney,  . srren  «ounty, 
barren  ton,  viaso  ri,  dated  /ovcicber  15,  1942,  in  which 
we  held  that  the  co  nty  court  can  appoint  and  desi  cate 
any  one  to  prepare  the  financial  statement,  but  if  it 
fails  to  designate  ar.y  person  to  prepare  the  fir  ar.cial 
statement,  then  it  is  the  duty  of  the  county  clerk  to 
prepare  the  financial  statement  and  he  stall  receive, 
as  compensation  for  thb  preparation,  a certain  sum  to 
be  paid  him  in  addition  to  his  regular  salary. 


C'h  CL'jbl'.  i 


We  are,  therefore,  of  tie  opinion,  ir  view  of  the 
authorities  set  out  in  the  above  mentioned,  anc  enclosed 
opinion,  that  the  county  clerk  is  rot  autLorlxed  and 
co;  celled  to  prepare  the  ilrancial  statement,  as  set  out 
•otion  138  27  . . . ■!,  1339,  if  the  county  co  rt 

she  Id  designate  of  record  any  other  person  to  prepare 
the  financial  statement. 


Respectfully  submitted 


AP  KOVhDs 

. j . woRhJL 

Assistant  Attorney  General 


J _ : r. 


KOY  t chub 1H1CK 

Attorney  General  of  issourl 


/ 

,SE3S0RS: 

.AXATION 

PEES: 


Assessor  should  list  all  property,  real 
or  personal  on  the  list  of  each  taxpa^ei . 


Jear  Ur.  Owen: 


This  is  in  reply  to  your  letter  of  recent  date, 
wherein  you  request  an  opinion  from  this  department  on 
the  following  statement  of  facts: 

"There  is  a difference  in  opinion  of  Lx- 
Anoossors  and  of  the  present  :‘sse3sor.  I 
thought  it  might  be  well  onough  to  have 
the  opinion,  of  what  a non-resident  list 
means. 

"The  post  official  made  a list  like  if 
John  Jones  lived  in  Lincoln  Township  and 
had  real  estate  in  some  other  Township 
in  the  county  with  no  personal  list  in 
that  Township,  would  he  be  listed  on 
*hoal  Estate'.  Would  all  the  real  es- 
tate he  might  own  in  the  county  come  unuer 
one  list." 

Since  this  question  Involves  a question  of  compensa- 
tion to  t*.e  assessor,  we  must  look  to  the  statute  providing 
such  compensation  for  the  purpose  of  determining  sail®. 

In  the  ease  of  Smith  v.  Pettis  County,  136  S.  Vi.  (2d) 
282,  285,  the  court  said: 

"The  rule  is  established  that  the  right 
of  a public  official  to  compensation 
must  be  founded  on  a statute.  It  is  equally 
established  that  such  a statute  is  strict- 
ly construed  against  the  officer,*  * 

And  in  Lamar  Township  v.  City  of  Lamar,  261  Uo.  , 
171,  189,  the  court  in  speakin,_  of  the  authority  of  officers 
said: 
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" Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but 
they  are  never  general  agents,  in  the  sense 
that  they  are  hampered  by  neither  custom 
nor  law  and  in  the  cerise  that  tuey  are 
absolutely  free  to  follow  their  own  volition. 
Persons  dealing  with  them  do  so  always  with 
full  knowledge  of  the  limitations  of  their 
agency  and  of  the  laws  which,  prescribing 
their  duties,  hedge  them  about,  fhey  are 
trustees  as  to  the  public  money  which  comes 
to  their  hands,  lire  rules  which  govern  this 
trust  are  the  law  pursuant  to  which  the 
money  is  paid  to  them  and  the  law  by  which 
they  in  turn  pay  it  out.  ..anifestly,  none 
of  the  r easons  which  operate  to  render  re- 
cover/ of  money  voluntarily  paid  under  a 
mistake  of  law  by  a private  person,  applies 
to  an  officer,  The  law  which  fixes  his 
duties  is  his  power  of  attorney;  if  he  ne- 
glect to  follow  it,  his  cestui  que  trust 
ought  not  to  suffer.  In  fact,  public 
policy  requires  that  41  officers  b6  required 
to  perform  their  duties  within  the  strict 
limits  of  their  legal  authority.” 

Lection  10950  ii.L.  Mo.,  1939,  which  provides  for 
the  assessment  and  fees,  reaus  In  part  as  follows: 

"The  assessor  or  his  deputy  or  deputies  shall 
between  the  first  days  of  June  and  January, 
and  after  bein^  furnished  with  the  necessary 
books  and  blanks  by  the  county  clerk  at  the 
expense  of  the  county,  proceed  to  t ake  a list 
of  the  taxable  personal  property  and  real  es- 
tate in  his  county,  town  or  aistrlct,  and  assess 
the  v alue  thereof,  in  the  manner  following 
to  wit:  He  shall  call  at  the  office,  place 
of  doing  business  or  residence  of  each  per- 
son required  by  this  chapter  to  list  property, 
and  shall  require  such  persons  to  i.iake  a cor- 
rect stateraent  of  all  taxable  property  owned 
by  such  person,  or  under  the  care,  charge  or 
management  of  such  person,  except  merchandise 
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which  may  be  required  to  pay  a license 
tax,  being  in  any  county  of  this  state 
in  accordance  with  the  provisions  of 
this  chapter,  and  the  person  listing  the 
property  shall  enter  a true  and  correct 
statement  of  such  property,  in  a printed 
or  written  blank  prepared  for  that  pur- 
pose, which  statement  after  being  filled 
out,  shall  be  signed  and  sworn  to,  to 
the  extent  required  by  this  chapter  by 
the  person  listing  the  property  and  de- 
livered to  the  assess:r.  Such  lists  shall 
contain:  first,  a list  of  all  the  real 

estate  and  its  value,  to  be  listed  and 
assessed  on  the  first  of  June,  1937,  and 
every  year  thereafter,  anything  in  this 
or  any  other  section  to  the  contrary  not- 
withstanding; •>>  * * * o-  > *-  ■>  * -i}  •*  a 
# ■»  if-  •>  if-  -:s-  if-  if-  » «■  The  word  ’list’ 
as  used  in  Section  10996  of  this  Chapter 
snail  include  all  the  lists  required  under 
this  section  to  be  taken." 

It  will  be  noted  that  this  section  requires  the  tax- 
payer to  return  on  his  list  all  the  real  estate  belonging  to 
such  taxpayer.  This  same  list  must  contain  all  other  taxable 
property  of  the  taxpayer. 

Section  10996  k.  S.  iss:uri  1939,  provides  in  part 
as  follows: 


"The  compensation  of  each  assessor  shall 
be  thirty-five  cents  per  list  In  counties 
having  a population  not  exceeding  forty 
thousand,  thirty  cents  per  list  in  counties 
having  a population  of  more  than  forty 
thousand,  and  net  exceeding  seventy  thous- 
and, and  twenty- five  cents  oer  list  In 
counties  having  a population  in  excess  of 
seventy  thousand  inhabitants,  ana  3ball 
be  allowed  a fee  of  three  cents  per  entry 
for  making  real  estate  and  personal  assess- 
ment books,  all  the  real  estate  and  personal 
property  assessed  to  one  person  to  be  counted 
as  on©  name,  one-half  of  va.ich  shall  be  paid 
cut  of  the  county  treasury  and  the  other 
half  out  of  the  state  treasury.  Provided, 
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that  nothin^  contained  in  this  section 
shall  be  so  construed  as  to  allow  any 
pay  per  :ame  for  the  name  set  opposite 
each  tract  of  land  assessed  in  the  nu- 
merical list:  * * 


We  think  these  statutes  very  plainly  state  that  all 
of  the  property  of  the  taxpayer  in  the  county  sho  .Id  be  in- 
cluded and  listed  on  one  assessment  li3t. 


\ 

CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  all  of  the  prooerty  in  the  county  both  real  and 
personal,  belonging  to  a taxpayer,  sho  Id  be  included  in  the 
one  assessment  list  w ich  he  is  required  to  return  to  the 
assessor. 


Respectfully  submitted 


i:  • . B T(  :: 

Assistant  Attorney  General 


A Jr1  ROVED: 


RwY  fcKITTRICK 
Attorney  General 


TWBjAW 


LOTTERIES:  Distribution  of  chances  by  filling  stations 

a lottery. 


May  11,  1942 


Hon.  Liicliael  ft.  u*Hem 
Prosecuting  Attorney 
hansas  City,  Missouri 


Dear  Sir: 


Tliie  department  is  in  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 


"A  group  of  independent  filling  station 
operators  nave  made  a request  from  me 
with  reference  to  giving  them  an  opinion 
as  to  whether  or  not  the  proposed  state- 
ment which  they  have  submitted  to  me  in 
writing  would  constitute  a violation  of 
the  law.  I am  giving  this  to  you  as 
they  have  prepared  It  for  me,  setting 
out  what  they  Intend  to  do,  whioh  is  as 
follows : 

'A  PLAH  FOR  A CASH  AWARD 

business  stimuiator  Fur 

FILLING  STATIONS 


(Prepared  for  submission  to  the 
Attorney  General  of  the  State  of 
Missouri  through'  Michael  ft.  o*IIem, 
Prosecuting  Attorney  of  Jackson 
County) 

This  plan,  entitled  "Tlie  Ohost 
Walks,"  Is  an  adaptation  of  a plan 
for  motion  picture  theatres  which  has 
already  been  approved  by  attorneys 
general,  county  prosecutors  and  the 
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U.3.  Poatoffico  Department.  The 
denajid  for  stimulating  methods 
by  which  snail,  independent  fill- 
ing station  operators  might  be 
able  to  continue  in  business 
caused  this  adaptation  to  be  made, 
with  but  a few  changes  in  the  orig- 
inal and  approved  plan  for  theatres. 
These  fev;  changes,  however,  require 
that  investigation  be  made  as  to 
the  legality  of  the  plan. 

MThe  Ghost  V.alks"  is  a competitive 
contest  of  skill  and  quick  thinking, 
using  scrambled  words,  hints  and 
clues  as  to  the  correct  words  and 
awards  for  those  most  alert  mentally. 

The  procedure  of  this  adapted  plan 
would  be  as  follows:  Contests  will 
bo  conducted  on  a weekly  basis,  be- 
ginning and  ending  at  midnight  on 
Fridays.  During  each  current  week, 
cards  bearing  each  a single  word, 
together  with  printed  contest  rules, 
would  be  distributed  to  the  customers 
of  a filling  station.  Among  these 
cards  would  be  several  that  would  pro- 
vide the  correct  answer  to  the  scram- 
bled word  to  be  posted  on  a bulletin 
board  throughout  Saturday  of  each 
week.  For  instance,  on  Saturday  morn- 
ing, the  following  scrambled  word 
might  appear,  (with  four  easier  scram- 
bled words  upon  which  lesser  prizes 
are  to  be  awarded) : 


KEEDTARRUN 
"lie’ll  take  you  for  a ridel  l" 


The  clue  indicated  would  appear  below 
the  word  upon  the  card.  During  the 
week,  several  cards  bearing  the  word 
U1IDKRTAEER  would  have  been  distributed. 
The  first  person  to  appear  at  the  fill- 
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Ing  station,  sometime  during 
■business  hours  on  Saturday,  and 
to  present  the  card  and  identify 
the  scrambled  word  would  be  awarded 
the  prize.  The  four  lesser  prizes 
would  be  handled  similarly. 

The  scrambled  word  would  remain  upon 
the  bulletin  board  throughout  Satur- 
day and  until  closing  time  on  Satur- 
day night,  or  until  midnight.  Then, 
below  it,  would  be  posted  the  correct 
word  and  the  name  or  names  of  prize 
winners . 

The  cards  bearing  words  would  be  dis- 
tributed through  the  preceding  week 
and,  due  to  the  method  of  distribu- 
tion, it  would  be  impossible  for 
attendants  to  arrange  any  illegiti- 
mate "fixing" — -this  because  the  at- 
tendants themselves  will  not  see  the 
scrambled  word  to  be  posted  upon  the 
board  until  late  each  Friday  night, 
nor  would  they  see  the  correct  word 
until  it  is  to  be  posted  on  Saturday 
night  or  Sunday  morning. 

"The  Ghost  Walks,"  as  a feature  for 
theatres,  did  not  use  the  word  cards 
and  the  contests  were  and  are  con- 
ducted with  every  person  in  the  thea- 
tre entering  the  competition. 

Under  different  conditions,  such  as 
prevail  in  filling  stations  or  other 
businesses,  the  theatre  plan  is  not 
feasible.  Hence,  the  selection  method 
is  similar  to  that  used  by  the  quiz 
programs  on  the  national  radio  net- 
works, in  which  contestants  are  select- 
ed, by  prearrangement  or  at  random, 
from  the  studio  audiences . Only  these 
selected  contestants  may  compete  for 
the  prizes. 
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l>j  our  plan,  no  consideration  is 
necessary  to  qualify  the  public 
for  participation.  By  simply 
calling  at  the  participating 
station  and  requesting  one  of  the 
word  cards,  any  person  ;nay  procure 
such  a card  and  have  a part  in  the 
contest.  It  is  possible,  however, 
that  customers  nay  be  given  extra 
cards  with  purchases.  The  distri- 
bution will  be  handled  in  such  a 
manner  that  the  person  making  no 
purchaso  wiiatever  nay  earn  the 
prizes  by  calling  at  the  sta' 'on 
on  Saturday  with  the  proper  card 
and  identifying  tlxe  scrambled  word. 

The  only  restriction  shall  be  that 
cards  will  not  be  given  to  children 
under  fourteen  years  of  age.  Of 
course,  the  motive  is  to  stimulate 
business  by  attracting  new  business, 
but  we  believe  that  the  fact  tlxat 
there  is  no  compulsory  consideration, 
added  to  the  fact  that  a certain  feat 
of  mental  skill  is  necessary,  will 
make  this  feature  legitimate  and  legal. 
It  may  be  well  to  add  that  prizes  will 
be  t'ar  Bonds,  except  in  cases  where 
financial  need  seems  to  indicate  that 
a better  purpose  would  be  served  in 
awarding  cash.' 

"I  would  appreciate  very  much  if  you  would 
at  your  earliest  convenience  have  some  one 
advise  whether  this  constitutes  a violation 
of  the  law." 


Section  10,  Article  XIV  of  the  Constitution  of  Missouri 
provides: 


"The  General  Assembly  shall  have  no  power 
to  authorize  lotteries  or  gift  enterprises 
for  any  purpose,  and  shall  pass  laws  to 


I 


Hon.  Michael  W.  Q*Hem  -5-  hay  11,  1942 


prohibit  the  sale  of  lottery  or 
gift  enterprise  tickets,  or  tickets 
in  any  scheme  in  the  nature  of  a 
lottery.  In  this  State;  and  all 
acts  or  part3  of  acts  heretofore 
passed  by  the  Legislature  of  this 
State,  authorizing  a lottery  or 
lotteries,  and  all  acts  amendatory 
thereof  or  supplemental  thereto, 
are  hereby  avoided." 


Section  4704,  R.  3.  Mo.  1939,  provides: 


"If  any  person  shall  make  or  establish, 
or  aid  or  assist  in  making  or  estab- 
lishing, any  lottery,  gift  enterprise, 
policy  or  scheme  of  drawing  in  the 
nature  of  a lottery  as  a business  or 
avocation  in  this  state,  or  shall  ad- 
vertise or  make  public,  or  cause  to  be 
advertised  or  made  public,  by  means  of 
any  newspaper,  pamphlet,  circular,  or 
other  written  or  printed  notice  thereof, 
printed  or  circulated  in  this  state, 
any  such  lottery,  gift  enterprise, 
policy  or  scheme  or  drawing  in  the 
nature  of  a lottery,  whether  the  same  is 
being  or  is  to  be  conducted,  held  or 
drawn  within  or  without  this  state,  he 
shall  be  deemed  guilty  of  a felony,  and, 
upon  conviction,  shall  be  punished  by 
imprisonment  in  the  penitentiary  for  not 
less  than  two  nor  more  than  five  years, 
or  by  imprisonment  in  the  county  jail 
or  workhouse  for  not  less  than  six  nor 
more  than  twelve  months." 


A lottery  has  been  defined  by  our  courts  as  "any  scheme 
or  device  whereby  anything  of  value  is,  for  consideration, 
allotted  by  ohance."  State  v.  Umerson,  318  Mo.  633,  1 S.  W. 
(2d)  109;  State  ex  rel.  v.  Hughes,  299  Mo.  529,  253  S.  V7.  29. 
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The  elements  of  a lottery  are:  (1)  consideration;  (2) 
orize;  (3)  chance.  State  ex  Inf.  McKIttrick  v.  Globe  Democrat 
Publishing  Co.,  110  S.  W.  (2d)  705. 

The  persons  submitting  the  scheme  for  consideration  admit 
that  the  chance  and  prize  elements  are  present.  Therefore, 
the  only  question  to  be  decided  is  whether  the  element  of  con- 
sideration is  present. 

In  Featherstone  v.  Independent  Service  Station  A3s'n,  10 
S.  W.  (2d)  124,  a voluntary  association  of  retail  dealers 
sold  numbered  tickets  to  Its  members.  These  members  In  turn 
gave  the  tickets  to  their  customers  on  the  basis  of  one  ticket 
for  every  dollar  spent.  At  stated  oeriods  the  association 
held  drawings  against  the  numbered  tickets  outstanding.  The 
prize  was  an  automobile.  This  plan  was  later  modified  so  that 
dealers  distributed  tickets  to  non-customers  a3  well  as  to 
customers . 

Featherstone,  a competitor,  attacked  the  scheme  a3  a 
lottery  and  unfair  competition.  Judgment  for  defendants  on 
the  ground  that  plaintiff  could  not  maintain  the  action. 

On  appeal  the  Court  of  Civil  Appeals  of  Texas  at  Dallas 
held  that  the  scheme  even  as  modified  was  a lottery  and  tliat 
plaintiff  was  entitled  to  equitable  relief.  The  opinion  was 
In  part  as  follows: 


"While  dealers  under  the  new  plan  distri- 
buted tickets  to  non-customers  as  well  as 
to  customers.  It  seems  that  the  scheme  was 
to  distribute  tickets  In  the  main  to  cus- 
tomers, as  the  evidence  discloses  that 
only  a few,  negligible  In  number,  were 
given  to  persons  other  than  customers. 

That  the  giving  of  tickets,  and  the  draw- 
ings and  distribution  of  prizes,  were  In- 
ducements to  patronage  and  unquestionably 
lured  customers  is  shown  from  the  very 
satisfactory  business  results  that  followed. 
Patronage  thus  Inducod  was  the  considera- 
tion that  passed  from  the  ticket  holdor  for 
the  chance  received,  in  that  the  price  paid, 
whatever  it  was,  the  amount  being  lraraater- 
ial,  constituted  the  aggregate  price  for 
the  merchandise  or  service  and  the  ticket 
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that  represented  a chance  to  win  the 
prize;  in  other  words,  for  one  un- 
divided price  both  were  purchased, 
the  nerciiandiso,  or  service,  and 
ticket,  the  ticket  being  as  much 
bought  a3  though  pricod  separately." 


Glover  ot  al.  v.  ..alio ska,  238  Michigan  216;  213  N.  W. 
107;  52  A.  L.  It.  77,  is  a leading  case  bearing  on  the  question 
of  business  lotteries  whore  chances  in  urav/ings  by  lot  are 
distributed  indiscrhuinately  and  witho  it  ciiarge  to  customers 
and  non- customers  alike.  Here  certain  retail  oil  stations 
distributed  numbered  tickots  without  charge  to  purclmsers  and 
to  persons  asking  therefor,  unce  a month  an  automobile  was 
disposed  of  by  chance  to  tiie  ticket  holder  of  the  same  number. 
The  retail  stations  acquired  these  tickets  from  Malloska  from 
whom  tliey  purchased  oil. 

Glover  et  al.,  brought  suit  in  equity,  alleging  unfair 
competition  and  charging  tliat  the  scheme  complained  of  was  a 
lottery.  In  upholding  the  contentions  of  the  complainants  the 
Supreme  Court  of  Michigan  said: 


"The  scheme  was  clearly  a lottery. 

People  v.  McPhee,  131  Mich.  678;  103 
H.  W.  174;  69  L.  R.  A.  505;  5 Ann. 

Cas.  835;  People  v.  Was  anus,  214  Mich. 
42;  182  ft.  #.  66.  The  often  asserted 
essentials  of  a lottory,  viz:  consider- 
ation, prize  and  chance,  were  all 
present.  Malloska  sold  the  tickets  to 
his  customers  for  distribution  by  thorn 
.in  the  courso  of  trade  to  further  his 
pecuniary  interest,  and  this  established 
consideration.  The  fact  that  Mallos  ca 
gave  3oiae  tickets  away  at  fairs  and  ex- 
hibitions and  the  purchasers  of  tickets 
for  use  in  the  retail  trade  gave  tliem 
away,  without  pay,  to  their  customers, 
and  sometimes  to  others,  did  not  at  all 
save  the  scheme  from  being  a lottery." 


The  two  cases  quotod  above  aro  practically  Identical  with 
the  scheme  submitted  in  your  request.  And,  in  view  of  the 
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holdings  In  those  cases  and  the  reasons  advanced  therein,  we 
believe  that  such  a scheme  is  a lottery  and  prohibited  by 
our  Constitution  and  statutes. 


CuKCLUSIOH 


It  Is,  therefore,  the  opinion  of  this  department  that  a 
scheme  wlieroby  chances  are  distributed  by  service  stations  to 
customers  and  also  to  non-customers  who  marce  request  therefor, 
and  a v/eekly  prize  is  given  upon  the  result  of  a drawing,  is 
a lottery  within  the  meaning  of  the  Constitution  and  statutes 
of  Missouri. 


Respectfully  submitted. 


ARTHUR  0* KEEFE 

Assistant  Attorney-General 


A.'R-VED: 


noY  kckITTRIC.. 
Attorney-General 
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Article  4 of  Chapter  57,  R.  S.  Mo.  1939. 
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Honorable  Miohael  W.  O'Hern 
Proseouting  Attorney 
Jackson  County 
Kansas  City,  Missouri 


Dear  sir: 


We  are  in  receipt  of  your  request  for  an  opinion 
unuer  ante  of  May  16,  1942,  as  follows: 

"Dr.  L.  A . Hansen,  Vice  Presiuent  of  the 
Missouri  Association  of  Chiropodist ' s, 
has  brought  to  us  the  enclosed  advertise- 
ment of  the  Ventola  Boot  anu  shoe  Company, 
located  at  oll7  Troost  Avenue,  Kansas  City, 
Missouri.  He  has  askeu  for  an  opinion  as 
to  the  legality  of  this  advertisement 
unuer  Section  9600  R.  S.  of  Missouri,  1969, 
anu  jjnenuments  thereto. 

"It  is  Dr.  Hansen's  opinion  that  the 
Ventola  Shoe  Company  has  violated  this 
law,  in  that  they  are  advertising  as  or- 
thopedic shoemakers,  anu  further  advertise 
that  their  arch  supports  are  made  to  in- 
aiviuual  measurements,  und  that  corrective 
servioe  is  given  to  customers  on  the  ap- 
pliances from  time  to  time.  He  woulu  like 
an  opinion  as  to  whether  it  would  be  neces- 
sary for  the  Ventola  shoe  Company  to  have 
a chiropouist  in  their  employ  or  have  a 
license  to  praotioe  chiropody,  if  they  do 
make  individual  measurements  on  arch  sup- 
ports, and  if  they  do  give  individual  cor- 
rective service. 
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"Unuer  date  of  September  29th,  19S9, 

Robert  P.  C.  Wilson,  III  of  your  office 
gave  Jr.  YV.  L.  Nixon,  chiropouist  of 
Jefferson  City,  Missouri  an  opinion  on 
several  similar  questions  and  you  might 
refer  to  this  correspondence.  Dr.  Hansen 
is  anxious  to  get  an  opinion  on  this  us 
soon  as  possible,  so  that  the  association 
may  take  whatever  action  is  necessary.” 

attached  to  your  letter  was  a newspaper  advertise- 
ment, approximately  6 inches  long  ana  one  column  wiae,  over 
the  name  of  "VRNTOLA  Boot  & Shoe  Rebuilder.”  Without  quot- 
ing the  advertisement  in  full,  the  pertinent  parts  are: 


’•Some  shoes  uce 
FOOT  PROTECTORS 
NOT  POOT  COiiRJSCTOKS 

PRSE  CONSULTATION 

about  your  Shoe  Problems! 

whan  you  can't  stand  or  walk  without  pain 
come  in  and  see  J,JJE3  VSiNTOLA  'Orthopedic 
Shoe  Maker'  Poot  Comfort  Specialist. 

Poot  corrections  tuiu  arch  supports  maue 
to  your  individual  measurements  from 
flexible  sole  leather  and  felt.  The  life 
of  these  arch  supports  is  2 to  10  years. 

They  are  Interchangeable  from  one  pair  of 
shoes  to  another.  We  also  ^ive  corrective 
service  to  the  appliance  from  time  to  time. 

We  Guarantee  Poot  Comfort. 

Our  Arch  Supports  Must  3e  Pitted. 

NO  MAIL  ORDERS” 

The  advertisement  also  depicts  the  human  skeleton 
and  purports  to  shov.  the  points  of  pain  which  may  arise  due 
to  flat  feet. 


Section  9800,  R.  S.  Mo.  19o9,  which  provides  the, 
punishment  for  the  unlawful  practice  of  ohiropouy,  is  as 
follows : 
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’’Any  person  vdio  shall  unlawfully  obtain 
registration  under  this  article,  whether 
by  false  or  untrue  statements  contained 
in  his  or  her  application  to  the  board 
by  presenting  to  saia  boar a a fraudulent 
diploma,  certificate  or  license,  or  one 
fraudulently  obtained,  shall  be  deemed 
guilty  of  a misdemeanor,  ana  upon  con- 
viction thereof,  shall  be  punished  by  a 
fine  of  not  less  than  one  hundred  nor 
more  than  two  hundred  dollars,  or  by  im- 
prisonment for  not  less  than  three  months 
noi*  more  than  one  year  or  by  both  suoh 
fine  and  imprisonment;  ana  any  person  not 
being  lawfully  authorized  to  practice 
chiropody  in  tnis  state  ana  registered 
as  aforesaid,  who  shall  advertise  as  a 
chiropodist,  in  any  form,  or  hold  himself 
out  to  the  public  as  a chiropodist,  shall, 
upon  conviction  thereof,  for  each  offense 
be  punished  by  a fine  of  not  less  than 
one  hundred  nor  more  than  two  hundred  dol- 
lars, or  by  imprisonment  for  not  les3  than 
three  months  nor  more  than  one  year,  or 
by  both  such  fine  and  imprisonment.  It 
shall  also  be  unlawful  for  any  person  to 
practice  or  to  profess  to  practice  ohi- 
ropoay,  as  defined  in  section  9796  of  this 
article,  unless  he  or  she  shall  first  have 
obtained  a certificate  from  the  board,  as 
hereinbefore  provided,  ^ny  person  who 
shall  so  practice  or  profess  to  practice 
chiropody  shall,  upon  conviction  thereof, 
be  punished  by  a fine  of  not  less  than 
twenty-five  ( v25.00)  dollars  nor  more  than 
one  hundred  (*100. 00)  dollars  for  each  suoh 
offense." 

The  word  "chiropody"  is  defined  in  Section  9796,  h. 

Mo.  19o9 , which  is  as  follows: 

"The  definition  of  the  word  'chiropody* 
shall,  for  the  pux’pose  of  this  article, 
be  held  to  be  the  locul,  medical,  mechanical 
or  surgical  treatments  of  the  ailments  of 
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the  h union  foot,  on  a massage  in  oonneo- 
tlon  therewith  except  .uaputatlon  of  the 
foot  or  toes,  or  the  U3e  of  anaesthetics 
other  than  local,  or  the  use  of  drugs  or 
medicine  other  than  local  antiseptics. " 

We  direct  your  attention  particularly  to  the  fact 
that  there  must  be  massage  in  connection  with  the  local, 
meuioal,  mechanical  or  surgioal  treatment  of  the  ailments 
of  the  human  foot  to  constitute  the  practice  of  chiropoay. 
There  is  no  statement  in  either  your  opinion  request  or 
the  advertisement  submitted  therewith  wnioh  reveals  any 
such  massage  in  connection  with  the  fitting  or  building  of 
arch  supports  by  this  shoe  builder  or  manufacturer. 

There  is  a further  indication  in  ^article  4 of  Chapter 
57,  R«  s.  Mo.  19o9,  relating  to  the  subject  of  "Chiropody , " 
which  indicates  the  intention  of  the  Legislature  to  exempt 
shoe  builders  or  manufacturers  from  the  provisions  of  the 
article.  In  Section  9809  we  find  the  following: 

" * * * This  article  shall  further  not 
apply  to  manufacturers  of  and  dealers 
in  shoes  or  corrective  appliances  for 
deformed  feet:  * » »•» 

The  facts  in  tne  instant  case  apparently  bring  the 
shoe  builder  in  question  squarely  within  that  class  to  which 
Section  9800,  H.  S.  Ho.  19o9,  ana  the  other  provisions  of 
Article  4 of  Chapter  57  uo  not  apply. 


CONCLUSION 


It  is,  therefoi’e,  the  opinion  of  this  department  that 
manufacturers  of  and  dealers  in  shoes  or  arch  supports  are 
not  engaged  in  the  practice  of  chiropody  where  there  is  no 
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massage,  medioal  or  surgical  treatment  of  the  foot  in  con- 
nection with  the  fitting  of  such  shoes  or  arch  supports  to 
the  individual. 


Respectfully  submitted 


ROBOT  L.  HYuiSR 

assistant  Attorney  General 


APPROVE: 


ROi  taoKll’T-.IdK 

Attorney  General 
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ELECTIONS:  Application  of  Corrupt  Practice  Act 

CORRUPT  PRACTICE  ACT:  to  candidate  on  Non-partisan  Judicial 

Ballot. 


November  17,  1042 


lion*  Emost  F*  Oakley 
Jud^e  of  the  Circuit  Court 
St.  Loulo,  I issourl 


Dear  Sir: 


/■ 


I fTIed 

U 


Tills  is  In  reply  to  yours  of  recent  date  wherein 
you  request  an  official  opinion  from  this  Department 
on  the  question  of  whether  or  not  a person  who  is  selected 
on  the  non-partisan  judicial  ballot  is  required  to  file  a 
statement  of  receipts  and  oxponditures  as  is  prov  dod  under 
Section  11790  R.  S.  Ho.  1939. 

Said  Section  11790  roads  as  follows: 


"Every  person  who  sliall  be  a candi- 
date before  any  caucus  or  convention, 
or  at  any  primary  election,  or  at  any 
election  for  any  state,  county,  city, 
township,  district  or  municipal  offico, 
or  for  senator  or  representative  in 
tho  general  assembly  of  Missouri,  or 
for  senator  or  representative  in  the 
congress  of  the  United  States,  shall, 
within  thirty  days  after  tho  election 
held  to  fill  such  office  or  place, 
make  out  and  filo  with  the  officer 
empov/erod  by  lav/  to  issue  the  certifi- 
cate of  election  to  such  office  or 
place,  and  a duplicate  tlxeroof  with 
the  recorder  of  deods  for  the  county 
in  which  such  candidate  resides,  a 
state,  ent  In  writing;,  which  statement 
and  duplicate  shall  be  subscribed  and 
sworn  to  by  such  candidate  before  an 
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officer  authorized  to  administer 
oaths,  setting  forth  in  detail  all 
suras  of  money,  except  all  suns  paid 
for  actual  traveling  expenses,  in- 
cluding hotel  or  lodging  bills,  con- 
tributed, disbursed,  expended  or 
promised  by  him,  and,  to  the  best 
of  his  knowledge  and  belief,  by  any 
other  persons  or  person  in  his  behalf, 
wholly  or  in  part,  in  endeavoring  to 
secure  or  in  any  way  in  connection 
with  his  nomination  or  election  to 
3uch  office  or  place,  or  in  connection 
with  the  election  of  any  other  persons 
at  said  election,  and  showing  the  dates 
when  and  the  persons  to  whom  and  the 
purposes  for  which  all  3uch  sums  were 
paid,  expended  or  promised.  Such  state- 
ment shall  also  set  forth  that  the  same 
is  as  full  and  explicit  as  affiant  is 
able  to  make  it.  Ho  officer  authorized 
by  law  to  issue  commissions  or  certifi- 
cates of  election  shall  issue  a commis- 
sion or  certificate  of  election  to  any 
such  person  until  such  statement  3hall 
have  been  so  made,  verified  and  filed 
by  3uch  persons  with  said  officer." 


Amendment  IIo.  3,  adopted  in  1941,  established  a non- 
partisan system  for  nomination,  appointment  and  election 
of  judges  of  certain  courts.  Section  3 of  this  amendment 
is  a3  follows  (laws  of  IIi330uri  1941,  p.  723): 


"hach  judge  appointed  pursuant  to  the 
provisions  of  this  amendment  shall  hold 
office  for  a term  ending  December  31st 
following  the  next  general  election  after 
the  expiration  of  twelve  months  in  such 
office.  Any  judge  holding  office,  or 
elected  thereto,  at  the  time  of  the  elec- 
tion by  which  the  provisions  of  this  amend- 
ment becono  applicable  to  this  office. 
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sliall,  unless  removed  for  cause, 
remain  in  office  for  the  term  to 
which  he  would  have  been  entitled 
had  the  provisions  of  tills  Amend- 
ment not  become  applicable  to  his 
office.  Hot  less  than  sixty  (60) 
days  prior  to  the  holding  of  the 
general  election  next  preceding  the 
expiration  of  his  temi  of  office, 
any  Judge  whose  office  is  subject 
to  the  provisions  of  this  amendment 
may  file  in  the  office  of  the  Secre- 
tary of  State  a declaration  of  cand- 
idacy for  election  to  succeed  himself. 
If  a declaration  is  not  so  filed  by 
any  Judge,  the  vacancy  resulting  from 
the  expiration  of  his  term  of  office 
shall  be  filled  by  appointment  as 
herein  provided.  If  such  a declara- 
tion Is  filed,  his  na  .e  shall  be  sub- 
mitted at  said  next  general  election 
to  the  voters  eligible  to  vote  y/ithin 
the  geographic  Jurisdictional  limits 
of  his  court,  or  circuit  if  his  office 
Is  that  of  Circuit  Judge,  on  a sepa- 
rate judicial  ballot,  without  party 
designation,  reading:  'Shall  Judge 


(here  the  name  of  the  judge  shall  be 
inserted) 

of  the  

(Here  the  title  of  the  Court 
shall  be  Inserted) 

Court  be  retained  In  office?  Yes  Ho.' 

(Scratch  One) 

If  a majority  of  those  voting  on  the 
question  vote  against  retaining  him  in 
office,  upon  the  expiration  of  his  term 
of  office,  a vacancy  shall  exi3t  which 
shall  be  filled  by  appointment  a3  pro- 
vided in  Section  1 of  this  amendment; 
otherwise,  said  Judge  shall,  unless  re- 
moved for  cause,  remain  in  office  for 
the  number  of  years  after  December  31st 
following  such  election  as  Is  provided 
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for  the  full  term  of  such  office, 
and  at  the  expiration  of  each  such 
tern  shall  be  eligible  for  retention 
In  office  by  election  in  the  manner 
hero  prescribed. 

"Vihenevor  a declaration  of  candidacy 
for  election  to  succeed  himself  is 
filed  by  any  Judge  under  the  provi- 
3ionp  of  this  section,  the  Secretary 
of  State  shall  not  les3  than  thirty 
(30)  days  before  the  election  certify 
the  name  of  said  Judge  and  the  official 
title  of  his  office  to  the  clerks  of  the 
county  courts,  and  to  the  boards  of  elec- 
tion commissioners  in  counties  or  cities 
having  such  boards,  or  to  such  other 
officials  as  may  hereafter  be  provided 
by  Ian,  of  all  counties  and  cities 
wherein  the  question  of  retention  of  svxch 
judge  in  office  is  to  be  submitted  to  the 
votors,  and,  until  legislation  shall  be 
expressly  provided  otherwise  therefor, 
the  judicial  ballots  required  by  this 
section  shall  be  prepared,  printed,  pub- 
lished and  distributed,  and  the  election 
upon  the  question  of  retention  of  such 
Judge  in  office  shall  be  conducted  and 
the  votes  counted,  canvassed,  returned, 
certified  and  proclaimed  by  such  public 
officials  in  such  manner  as  is  now  pro- 
vided by  the  statutory  lav;  governing 
voting  upon  measures  proposed  by  the  in- 
itiative." 


Throughout  this  section  and  at  other  places  in  the 
amendment  the  judges  are  referred  to  a3  "candidates"  aid 
the  time  and  place  of  determining  whether  such  judges  shall 
be  retained  is  referred  to  as  "an  election."  §ince  this  is 
a new  procedure  in  Ilissouri  we  have  no  case  law  to  refer  to. 
However,  from  a reading  of  the  entire  act  it  seems  that  the 
person  who  desires  to  succeed  himself  and  submit  his  name 
to  the  voters  would  be  considered  as  a candidate  at  an 
election.  This  election  is  carried  on  as  any  other  election, 
as  it  applies  to  ballots,  voting  and  casting  up  ro turns. 
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Section  11790  R.  3.  Lo.  1939  applies  to  every  person 
who  is  a candidate  > at  any  election  for  a state, 
county,  > * »•  off  ice,”  and  since  a candidate  for  circuit 
judc©  would  fall  within  that  classification,  it  follows 
that  such  candidate  is  subject  to  the  provisions  of  Section 
11790  and  should  file  a statement  of  receipts  and  expendi- 
tures as  is  required  by  said  section. 


CONCLUSION 


It  is,  therefone,  the  opinion  of  tills  Department  that 
a person  who  seeks  election  on  the  non-partisan  judicial 
ballot  should  make  out  and  file  a statement  of  receipts  and 
expenditures  as  is  contemplated  by  Section  11790,  R.  S.  Mo. 
1939. 


Respectfully  submitted 


TYRE  71.  BURTON 

Assistant  Attorney-General 


APPROVED: 


rJy  "c^lSr'Kia.: 
Attorney-General 

TUB: CP 
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SCHOOLS:  When  tuition  and  transportation  fees  of  pupils 


of  a closed  district  may  be  paid  out  of  teachers’ 
fund.  ^ 


We  have  your  letter  of  November  14,  1942,  in  vmioh 
you  submit  tue  following  for  an  opinion: 


'’Will  you  please  auvise  me  on  Closed 
School  ns  to  Funds.  I have  been  hold- 
ing that  Tuition  ana  Transportation  can 
be  paid  out  of  either  Teachers  or  in- 
cidental (Tunas.  On  Insurance,  Clerk 
Zees,  repairs  on  .johool  Houses,  or  any 
other  Inciaentals,  I am  holuin0  that 
they  should  be  paid  out  of  Incidental. 
Some  sohools  can’t  see  if  they  get  short 
in  Inciuent  1 hmd  why  they  can’t  pay  a 
Warrant  out  of  Teachers  Fund." 


Your  request  does  not  state  why  the  school  was 
closed.  There  are  several  sections  of  the  statutes  re- 
garding the  transporting  of  pupils  ana  the  payment  of 
their  tuition  when  the  school  of  a local  district  is 
closed.  We  must,  therefore,  look  to  the  different  stat- 
utes with  regard  to  such  matters  to  aetermine  what  provi- 
sion is  mauo  in  eaoh  case.  We  are  assuming  that  you  are 
inquiring  about  common  senool  uiatriots,  ana  this  opinion 
will  proceed  on  that  assumption. 

Section  10024,  R.  s.  Mo.  1909,  after  proviuing  for 
tne  maintenance  of  school  for  on  eight  months'  term,  reads 
as  follows: 
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* * * * Provided,  that  in  any  dis- 
trict cnumaratiiio  fewer  taun  twenty- 
five  children  the  board  may,  from 
year  to  year,  arrange  witn  the  board 
or  boards  of  other  district  or  uis- 
tricts  for  tne  admission  of  all 
children  of  school  awe  in  3uid  dis- 
trict containing  fewer  than  twenty- 
five  ouilaren  enumerated,  and,  if 
desired,  arrange  for  transporting 
children  to  and  from  sohool.  _jid, 
when  ratified  by  a two-thirds  vote 
of  tne  liualifieu  voters  of  saia 
school  uistrict,  voting  at  a special 
meetin.^,  such  arrangements  3hall  be 
final,  ana  the  boar-  will  be  author- 
ized to  issue  warrants  upon  the 
teachers'  fund  for  payment  of  tui- 
tion, and  upon  the  incidental  fund 
for  tne  payment  of  coat  of  transport- 
ing pupils." 


It  will  be  seen  that  in  case  a sohool  is  closed 
under  the  conditions  set  rorth  in  the  foregoing  section, 
the  tuition  for  the  pupils  i3  to  be  paid  fx’om  the  teach- 
ers* fund,  but  the  cost  of  transporting  such  pupils  Is 
to  be  paid  from  the  inciuental  fund. 

Section  10464,  R.  g.  go.  1969,  reads  as  follows: 


"ir  any  district  in  this  state  snail 
nave  un  average  daily  attendance  of 
less  than  lb  pupils  as  shown  by  the 
recorus  of  tne  last  previous  school 
year,  the  state  superintendent  shall, 
in  lieu  of  suen  state  uia,  after  in- 
vestigation tout  convinces  Mm  tnat 
it  would  be  to  the  best  interests  of 
all  concerned,  require  the  boaxu  to 
provide  for  the  transportation  of  the 
pupils  of  such  aistriot  to  other  pub- 
lic senool  or  schools,  provided  that 
the  total  expense,  including  trans- 
portation and  tuition  paid  by  the 
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stats,  shall  not  exceed  the  suaount 
tuut  the  state  voula  hive  otherwise 
paiu  to  such  district. " 


3y  the  foregoing  section  provision  is  reaae  for  clos- 
ing a school  if  ohe  average  dtily  attendance  is  less  than 
fifteen  pupils,  uA.on  the  re_u63t  of  the  st«te  superintend- 
ent. The  section  provides  tint  the  total  expense  of  trans- 
porting Scid  pupils  ana  paying  their  tuition  shall  not 
exceeu  the  amount  taut  tue  sttte  would  nave  otherwise  paid 
to  such  ui strict.  hrt  the  state  would  have  otherwise 
pula  to  such  district  would  huve  gone  into  the  teachers* 
funa.  (section  IO066,  H.  S.  Mo,  19o9.)  v.'e  believe  that 
said  section  contemplates  that  where  the  state  superin- 
tendent re  uires  the  school  to  b6  closed  rnd  the  pupils 
to  be  transported,  both  the  teachers*  fund  and  the  inci- 
dental fund  of  the  district  can  be  usea  to  pay  for  the 
cost  of  such  transportation  ana  the  tuition  of  the  pupils. 
The  teachers*  funa  in  thyt  case  could  be  used  to  pay  either 
of  suid  expenses. 

In  addition  to  the  two  foregoing  sections,  there 
is  unother  Case  where  it  might  be  said  that  a school  is 
oloaeu  unu  provision  in  do  for  transporting  its  pupils. 

That  situation  is  where  two  or  ^ore  districts  combine  in 
aocoruunce  with  the  provisions  of  Jection  10457,  n.  8.  tio. 
19o9.  We  are  enclosing  herewith  a copy  of  an  opinion  ren- 
dered by  this  office  on  October  17,  1942,  renaming  the 
use  of  teachers*  funds  for  payment  of  t expenses  of 
pupils  under  sueh  combine tion. 


OONOLU3ION 


It  is,  therefore,  tue  opinion  of  tais  office  thut 
in  case  any  common  school  district  is  closed  because  it 
has  enuaierateu  less  vuan  twenty-rive  children,  the  board 
may  pay  the  tuition  of  such  children  to  another  school 
out  of  tho  teachers*  fund,  unu  m^y  pay  the  expense  of 
transporting  such  uniluren  out  o±  tne  incidental  fund. 
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It  is  further  the  opinion  of  this  office  that  where 
the  state  superintendent  requires  a board  of  a district, 
where  the  average  daily  attendance  for  the  last  previous 
school  year  was  less  than  fifteen  pupils,  to  transport 
such  pupils  to  another  district,  the  tuition  anu  transpor- 
tation expenses  may  be  paid  out  of  either  the  teachers* 
fund  or  the  incidental  fund. 


Respeotfully  submitted 


H.RRY  H,  KAY 

ssistant  Attorney  General 


APPROVED: 


ROY  kjKlTTRIOK 
Attorney  General 
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COUNTY  SUPERINTENDENT  How  paid  for  performing  duties  c*s 
OF  SCHOOLS:  Supervisor  of  Transportation. 


February  25,  1942 


Mr.  Raymond  H.  Patterson 
County  juperintendent  of  schools 
Galena,  Missouri 


Dear  Sir: 


This  department  hn3  been  i*equested  by  Mr.  Frank 
Huffhlnes,  Prosecuting  Attorney  of  Stone  County,  to  give 
you  an  official  opinion  upon  the  following  question: 


"Please  ^ive  me  a ruling  on  the  way 
to  uandle  the  salary  of  the  County 
Supt.  (House  Bill  251)  for  trans- 
portation. ihoulu  the  County  Court 
put  It  in  with  their  money  and  pay 
it  over  to  the  Supt.  when  the  regu- 
lar check  comes  in  fact  make  it  part 
of  the  regular  check,  or  should  the 
county  Treas.  make  a separate  fund 
and  write  the  Supt.  a check  direct 
without  it  going  through  the  County 
Court  hanus? 

"If  the  County  Treasurer  writes  the 
check  direct  is  it  necessary  for  them 
to  have  anytning  to  authorize  them  to 
write  beside  the  state  law?" 


Laws  of  Missouri,  1941,  pp.  546-548,  provide  that 
the  county  superintendent  of  schools  in  e<  oh  county  shall 
act  as  supervisor  of  school  transportation.  The  act  fur- 
ther sets  forth  the  salaries  to  be  paid  to  the  county 
superintendents  for  these  duties.  As  to  the  method  of  pay- 
ment, it  is  said: 
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" * * * On  or  before  tne  20  th  day  of 
each  month  the  Jtate  Superintendent 
of  schools  snail  issue  his  warrant 
payable  to  the  treasurers  of  the 
several  counties  of  the  State  of  ,4s- 
souri  for  one-twelfth  part  of  the 
salaries  herein  provided,  to  be  paid 
out  of  funds  appropriated  by  the  Gen- 
eral ..ssambly  for  the  support  and 
maintenance  of  public  schools  under 
tne  provisions  of  Article  XI,  Section 
7 of  the  Constitution  of  1 is  sour  i. 

The  county  treasurers  of  the  several 
counties  snail  pay  over  such  compen- 
sation monthly  and  at  tne  same  time 
he  pays  the  county  superintendent  of 
schools  his  salary  for  the  performance 
of  his  other  duties." 


It  is  well  established  in  this  state  that  a county 
superintend eat  of  schools  is  a county  officer  and  not  a 
state  officer.  Hollowell  v.  hcnuyler  county,  oh;,  ho.  12o0, 
18  S.  \t.  (2d)  498. 


This  department  in  an  opinion  rendered  on  January 
2,  1942,  to  Hon,  Charles  B,  Butler,  Doniphan,  Missouri,  held 
the  auove  act  constitutional  in  that  it  did  not  increase  the 
compensation  of  the  county  superintendent  of  schools  during 
his  term  of  office.  A copy  of  this  opinion  is  herewith  en- 
closed. 


It  is  the  settled  rule  in  most  jurisdictions  that  a 
statute  conferring  certain  aauitional  duties  on  a public 
officer  dX  officio  ooes  not  nave  tne  effect  of  appointing 
him  to  a second  office.  ..  oculiers  v.  joar^  of  uommis  si  oners, 
158  . 7b,  7a  olo;  People  v.  Leet,  la  111.  270; 

Moore  v.  Nation,  60  Kan.  672,  106  Pac.  107.  _>ee,  also, 

annotation  in  .amotateu  Cases  19130,  p.  511.  It  will  be 
seen,  tnerefore,  that  the  imposition  of  new  uuties  upon  the 
county  superintenueut  of  schools  diu  not  create  another  of- 
fice, ,ut  said  officer  is  entitled  to  ills  extra  compensa- 
tion by  virtue  of  the  fact  that  he  is  oounty  superintendent 
of  schools,  ana,  as  pointed  out  in  Tuylou  v.  Javis,  212  ^ila. 


Hr.  ..ayiuonu  H.  Pu^terson 


Jfebruu ry  2o,  1942 


262,  102  Jo.  4SS,  ”it  mutters  not  that  a name  * * " is 
ijiven  to  tne  bony  created." 

Section  10618,  K.  J.  ho.  19o9 , proviues  tnat  tne 
county  superintendent  snail  receive  nis  salary  monthly  from 
tne  county  revenue  iuna  in  tne  fore  or  & wt rrant  drawn  upon 
the  county  treasurer.  This  office  in  an  opinion  rendered 
to  Hr,  hoy  3#  Dunsmore  oi*  Alton,  . isuouri,  on  October  , 
1956,  held  tliat  the  ,400.00  appropriation  made  by  tne  Jtate 
to  counties  to  oe  placed  in  the  county  revenue  fund  and 
applieu  ox,  i uyment  of  the  salary  of  the  county  superinten- 
dent wu3  to  be  placed  in  a special  fund.  V.'e  believe  the 
holding  in  that  opinion  is  equally  applicable  to  the  state 
funus  pula  into  the  county  for  the  county  superintendent 
of  schools  for  performing  his  duties  us  supervisor  of 
transportation.  This  is  also  the  interpretation  _iven  this 
section  by  the  State  auditor  of  Missouri,  v/hioh  executive 
construction  is  entitleu  to  great  ’..eight  in  interpreting 
any  statute.  oblle  G^soli.ie  Jo.  v.  ^t.  Louis,  o2 

S.  ..  (ad)  261;  State  ..  Treeland,  uOG  s.  ...  o76,  ola  ,..o, 
560. 

The  ruling  of  the  state  ^unitor  is  as  follows: 

"V.e  suggest  timt  you  open  up  in  your 
fund  louger  an  account  ’Supervisor  of 
iranspoi't.  tion’  ana  wnen  you  receive 
the  monthly  araft  from  the  Stute,  de- 
posit said  druft  in  county  funds, 
creaitln^  tne  account  of  the  super- 
visor of  Transportation  with  the  amount 
of  the  araft.” 


This  money  received  from  tne  ^.uato,  although  it  is 
put  in  a special  fund,  is  still  a part  of  the  oountyxevenue 
fund  and  must  be  paid  out  lire  any  other  money  in  that  fund. 
' e believe  it  would  be  a more  efficient  procedure  if  two 
checks  were  ur&wn  in  paying  the  county  superintendent  of 
schools,  because  tuis  breakdown  would  show  more  clearly  the 
transaction. 


hr.  :„uymonu  il.  Patterson 


February  go,  194l 


GUl^LeJlON 


It  is,  t nor efore,  tne  opinion  of  tais  department 
tiiat  tne  funds  reoeivea  by  the  treasurer  from  tae  State 
in  payment  to  tne  county  super intenuent  of  schools  for  his 
uuties  as  supervisor  of  transportation  should  be  placed  in 
a special  fund  in  tne  county  revenue  fund  anu  paiu  as  any 
other  salary  of  a county  official  is  paid. 


Respectfully  su omitted 


....  O'K&fin 

assistant  nttoi’iiey  General 


. PhOV  . . : 


.rY  1 unlT  ThlGi. 
(attorney  General 


: . . 


PA: . BOA.iD: 


Construction  ol‘  Section  84  oi'  House  Bill  t>31  in  rurai'd 
a >propriations  for  Rtate  park  purposes. 


June  13,  1942 


;,ir* . Fred  * . Papo 
State  Park  card 
Jefferson  Cit} , Missouri 


Dear  . r.  Pape* 


Your  request  for  an  opinion  from  this  depart- 
ment has  been  referred  to  me.  The  question  is  as  follows: 

"Does  Section  84  of  House  Bill  No.  581 
of  the  Lars  of  1941  at  page  222  include 
the  appropriation  as  set  up  in  Section 
74  of  House  Bill  No.  66  of  the  ^aws  of 
i.ilssourl  for  1941  at  page  110  pursuant 
to  the  provisions  of  Section  73  of 
House  Bill  581  aforesaid  or  does  the 
last  provisioix  of  Section  84  of  House 
Bill  581  exempt  Section  74  of  House 
Bill  66  from  the  provisions  of  Section 
73  of  House  .Bill  581  which  tends  to 
include  it  in  Section  84,  House  Bill 
581?" 

The  sections  referred  to  above  should  bo  set  out 
and  examined  and  v/e  therefore  cite  you  to  the  following 
sections  j 


Section  74  of  House  Bill  66  of  the  Laws  of  1941, 
at  page  110,  is  as  follows: 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  revenue  fund,  the  sum  of  Twenty 
Thousand  (,,20,000.00)  Dollars,  or  so 
much  thereof  as  raaj  be  necessary  for 
the  use  of  the  State  Park  Board  for  the 
purpose  of  securing  Federal  funds  for 
construction  work  in  State  parks,  for 
the  periou  beginning  January  1,  1941  to 
June  30,  1941." 
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Section  G4  of  House  Bill  581  of  the  Laws  of  Mis- 
souri  for  1941,  at  page  122,  aa  originally  pasaou,  and  prior 
to  the  Governor* a veto,  provided  aa  follows: 

"There  is  hereby  appropriated  out  of 
the  State  Treasury,  chargeable  to  the 
General  Revenue  Fund  the  sum  of  One 
Hundred  Fifty  ThouB and  Dollars  (^150,000.00) 
to  be  expended  as  follows: 

"^100,000.00  to  oe  set  aside  for  the  pur- 
pose of  matching  federal  WPA  funds  usod  in 
state  parks. 

I 

"v50,000.00  to  be  sot  aside  for  the  use  of 
securing  other  federal  aid  services,  and 
the  purchase  of  additional  or  adjoining 
lands  for  state  parks  for  the  years  1941- 
1942,  and  that  no  deduction  as  provided  in 
Section  73,  House  Bill  581,  shall  apply  to 
tnis  appropriation." 

Soction  84,  after  the  veto  of  the  Governor,  is  as 

follows : 


"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund  the  sum  of  One  hundred 
Thousand  Dollars  (.100,000.00)  to  b e ex- 
pended as  follows : 

"^75,000.00  to  be  set  aside  for  the  pur- 
pose of  matching  federal  V/PA  funds  used 
in  state  parks. 

^)25,000.00  to  be  set  aside  for  the  use  of 
securing  other  federal  aid  services,  and 
the  purchase  of  additional  or  adjoining 
lam  s for  state  parks  for  the  years  1941- 
1942,  and  that  no  deduction  as  provided  in 
Section  73,  House  Bill  581,  shall  apply  to 
this  appropriation." 

Section  73  of  house  Bill  581  of  ^av>s  of  Missouri  for 
1941,  provides  (p.  219) : 
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“All  appropriations  road©  under  the 
provisions  of  House  Bill  581,  are  sub- 
ject to  all  prior  appropriations  made 
for  State  departments  contained  in  this 
bill  ;aade  by  the  61s  t General  Assembly 
and  in  no  event  will  the  total  appro- 
priation of  such  departments  exceed  the 
amount  sot  out  in  House  Bill  SSI." 

As  can  be  seen,  the  appropration  as  set  out  in 
Section  74  of  House  3ill  66,  cited  above,  t/as  for  the  period 
of  January  1,  1941,  to  June  30,  1941.  It  was  passed  for 
the  purpose  “of  securing  Federal  funds  for  construction 
work  In  State  parks ."  In  order  to  secure  some  Federal  aid, 
in  many  cases,  it  was  necessary  that  the  State  do  certain 
things  before  such  Federal  grant  could  be  secured.  This 
was  not  a question  of  "Matching  Federal  funds,"  but  was  for 
the  purpose  of  laying  certain  groundwork  which  was  necessary 
before  the  Federal  funds  could  bo  secured. 

Section  84  of  House  Bill  581,  supra,  as  originally 
passed  provided  that  one  hundrod  thousand  dollars  (<k>100,000.00) 
was  appropriated  for  the  purpose  of  "Hatching  Federal  IF A funas 
used  In  state  parks , " au.  fifty  thousand  dollars  ( ,b0,o6'0.00l 
was  appropriated  to  bo  used  for  sicuring  "other  federal  aid 
services After  this  Bill  was  passed  and  before  It  became 
effective.  Governor  Donnell  vetoed  certain  amounts  In  such 
5111  and  reduced  it  to  read  as  it  now  is  set  out  in  the 
official  Laws  of  Missouri,  1941,  cited  above.  He  deducted 
twenty-five  thousand  (^25,000.00)  from  the  one  hundred  thousand 
(o 100, 000. 00)  item  leaving  an  appropriation  of  seventy-five 
thousand  (y75,000.00)  dollars  for  "matching  PA  funds" ; 
further  ha  deducted  twenty-five  thous and  ( , 25 ,000 .00 ) dollars 
from  the  fifty  thousand  ((,50,000.00)  Item  leaving  an  appropri- 
ation of  twenty- five  thousand  (g25,000.00)  to  be  used  for 
securing  "other  i sderr.l  aid  services ." 


Both  Section  74  of  House  Bill  66  and  Section  84  of 
House  Bill  581  appropriate  the  sums  above  for  the  benefit  of 
the  state  parks  under  the  control  of  the  State  Park  Board. 

Section  75  of  House  Bill  581,  Laws  of  Missouri,  1941, 
as  cited  above,  provided  that  all  appropriations  made  under 
provisions  of  House  Bill  581  are  subject  to  all  prior  appro- 
priations made  for  State  Departments  contained  in  -3111  fe&l 
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maae  by  the  61st  General  Asseiably  and  In  no  event  was  the 
"total  appropriation  of  such  departments  to  exceed  the 
amount  as  set  out  in  House  3111  581.”  In  other  words,  under 
the  strict  wording  of  this  / general  section,  the  total  amount 
appropriated  to  the  State  parks  could  not  exceed  the  amount 
set  out  In  House  Bill  581,  Section  84,  to-wlt,  one  hundred 
thousand  (v100, 000.00)  dollars,  unless  there  is  some  other 
section  governing  same. 

▼•'e  now  call  your  attention  to  the  last  provision 
In  Section  84,  House  Bill  581,  which  says  "that  no  deductions 
as  provided  in  Section  73,  IIouo e 3111  581,  shall  apply  to 
TKlo  appropriation,"  rTTTs  is  a specific  exception,  for  a 
certain  appropriation,  from  Section  *75,  House  Bill  581,  In 
other  words,  the  question  Is  whether  or  not  the  general  pro- 
vision In  Section  73,  House  3111  581,  governs  the  question 
or  whether  tne  last  provision  of  Section  84,  House  Bill  581, 
will  exempt  such  section  from  the  provisions  of  Section  73, 
af eras  id.  The  law  scorns  to  be  that  where  a general  statute 
and  a special  statute  refer  to  the  same  subject  matter  that 
the  provisions  of  the  special  statute  will  govern.  See  State 
ux.  rol,  Equality  sav,  & Bldg.  Ass'n.  v.  Brown,  68  3,  W.  (2d) 
55,  334  Uo,  781,  following  State  ex  rel,  v,  r-’ebster  Groves 
Loan  & Bldg.  Ass'n.,  68  S.  W.  (2d)  60,  334  ho.  789,  State  ex 
rel.  R.  Newton  McDowell  Inc.  v.  Smith,  67  S.  W.  (2d)  50,  334 
Ho.  653. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department 
that  Section  7o  of  House  Bill  581  of  Laws  of  Missouri,  1941, 
does  not  refer  to  Section  84  of  House  111  581,  Laws  of  Mis- 
souri, 1941,  slnoe  it  is  a general  statute  and  the  last  pro- 
vision of  Section  84  of  House  Bill  581  aforesaid,  specifically 
exempts  Section  84  from  the  provisions  of  tne  general  pro- 
vision. 


Section  74  of  House  iill  66,  Laws  of  Missouri  1941, 
appropriates  for  the  purpose  of  "securing  fodersl  funds  for 
construction  work";  th«  ‘’Irst  provision  of  Section  04,  House 
Bill  581,  appropriates  for  the  purpose  of  "matching  Federal 
WPA  funds"  and  the  last  provision  of  Section  84  of  House  Bill 
581  appropriates  for  the  purpose  of  "securing  other  federal 
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aid  services  and  the  purchase  of  additional  or  adjoining 
lands  for  state  parks  for  the  years  of  1941-1942,"  It  is 
our  opinion  that  these  three  appropriations  refer  to  three 
different  matters  although  they  are  closely  connected, 

VJe  feel  that  the  appropriation  is  as  follows: 

(1)  Seventy-five  Thousand  hollars  (*>75,000.00)  f c r the 
purpose  of  matching  Federal  YiPA.  funds;  (2)  Twenty-five 
Thousand  Dollars  (v25, 000,00)  for  the  purpose  of  securing 
other  federal  services;  and  (3)  Twenty  Thousand  Dollars 
(*20,000.00)  for  the  purpose  of  securing  Federal  funds 
for  construction  work  in  State  Parks,  In  other  words, 
the  appropriation  as  made  by  the  61st  General  issembly  for 
the  above  purposes,  subject  to  the  veto  of  the  Governor, 
was  One  Hundred  Twenty  Thousand  Dollars  (;,  120,000.00)  to  be 
alloted  as  sot  out  above. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVE: 


W1^ZTTTkI(Jk~ 

Attorney-General 


JSP iEG 


CONSERVATION  COMMISSION : EMERGENCY  REGULATION  NO.  1 is  INVALID. 
EMERGENCY  REGULATION  #1 I 


August  1,  1942 


Honorable  James  L.  Paul 
Prosecuting  Attorney 
McDonald  County 
Pine vi lie,  Missouri 


FILED 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request  for 
an  opinion  under  date  of  July  28,  1942,  which  reads  as 
follows : 


"I  would  appreciate  your  opinion  as  to 
the  validity  of  the  Conservation  Com- 
mission*.^ emergency  regulation  No.l 
effective  December  12,  1941  as  the  same 
effects  the  Elk  River  electrical  power 
plant  near  Noel,  Missouri  in  McDonald 
County,  inasmuch  as  that  power  plant  is 
not  now  in  operation  and  all  machinery  has 
been  removed  from  the  power  house  and 
has  not  generated  electricity  for  the 
past  three  years  to  my  own  knovfledge. 

"It  is  my  opinion  and  the  opinion  of  the 
owners.  The  Empire  District  Electric  Co., 
that  the  cost  of  the  reconditioning  and 
beginning  operation  again  would  be  far  out 
of  proportion  to  the  maximum  amount  of 
electrical  energy  that  could  be  generated, 
and  the  enforcement  of  this  regulation  has 
met  with  great  dissatisfaction  and  con- 
tempt in  this  county  for  the  reasons  above 
set  forth." 


Section  16,  Article  14,  of  the  Constitution  of  Mis- 
souri vests  the  Conservation  Commission  with  the  authority 
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to  control,  manage,  restore  and  regulate  the  bird,  fish,  game, 
forestry  and  wildlife  in  this  State.  Section  16,  Article  14, 
reads  in  part: 


"The  control,  management,  restoration, 
conservation  and  regulation  of  the  bird, 
fish,  game,  forestry  and  all  wild  life 
resources  of  the  State,  including  hatcher- 
ies, sanctuaries,  refuges,  reservations 
and  all  other  property  now  owned  or  used 
for  said  purposes  or  hereafter  acquired 
for  said  purposes  and  the  acquisition 
and  establishment  of  the  same,  and  the 
administration  of  the  laws  now  or  here- 
after pertaining  thereto,  shall  be  vested 
in  a commission  to  be  known  as  the  Con- 
servation Commission,  *#***»*«* 
»»»«»-»•«**  »*•»*« 


The  above  constitutional  amendment  clearly  grants  to 
the  Commission  full  authority  to  promulgate  such  regulations 
as  necessary  to  carry  out  the  authority  vested  in  said  Com- 
mission by  said  constitutional  amendment  and  no  other  regulations. 
(Marsh  vs.  Bartlett,  121  S.  W.  (2),  737.) 

• The  regulation  referred  to  in  yoor  request  is  T,mergency 
Regulation  #1  and  reads  as  follows: 


"WaEREAS,  a state  of  war  now  exists  be- 
tween the  United  States  and  certain  enemy 
Nations  and  it  is  the  patriotic  duty  of 
every  American  citizen  to  safeguard  those 
resources  and  facilities  essential  to  our 
national  well-being;  and 

"WHEREAS,  the  Conservation  Commission,  by 
mandate  of  the  people  of  Missouri,  expressed 
in  Article  XIV,  Section  16  of  the  State  Con- 
stitution, is  charged  with  the  control, 
management,  restoration,  conservation  and 
regulation  of  the  wildlife  resources  of 
this  state;  and 


Hon*  Janos  L.  Paul 


(3) 


August  1,  1942 


"WHE  :EAS,  certain  Federal  Agencies  under 
the  direction  of  the  President  have  been 
charged  with  the  responsibility  of  pro- 
tecting National  Defense  utilities,  and 
have  urged  the  protection  of  steam  and 
hydro-electric  generator  plants  and 
structures  incident  thereto,  as  vital 
points  in  National  Defense;  and 

"WHEREAS,  the  said  Agencies  call  attention 
to  the  fact  that  use  of  such  areas  by 
hunters  or  fishermen,  although  loyal  cit- 
izens, makes  it  possible  for  a saboteur 
to  gain  access  in  the  guise  of  hunter  or 
fisherman,  thus  enabling  him  to  plan  or 
even  prepare  his  act  of  sabotage  without 
being  subject  to  suspicion;  and  that  they, 
therefore,  request  all  cooperation  pos- 
sible from  the  Conservation  Commission  of 
Missouri  in  protecting  these  plants  by 
closing  the  surrounding  areas: 

"NOW,  THEREFORE  BE  IT  RESOLVED  that  the 
Conservation  Commission,  exercising  the 
pov-'er  jn  it  vested,  does  hereby  ordain  and 
establish  the  following  emergency  regulation, 
effective  upon  publication  and  continuing 
for  the  duration  of  the  emergency: 

"Emergency  Regulation  No.  1.-  No  hunting, 
trapping  or  fishing  is  penal tted  at  any 
time,  or  in  any  manner,  within  two  hundred 
(200)  yards  of  the  folli  'ing  locks,  dams 
and  electric  power  planto : 


"U.  S.  Lock  and  Dam  No 
in  Lewis  County, 

U*  S.  Lock  and  Dam  No. 
in  Darion  County, 

U.  S.  Lock  and  cam  No. 
in  Ralls  County, 

U.  5.  Lock  and  Dam  No. 
in  Pike  County, 

U.  S.  Lock  and  Dam  No. 
Lincoln  County, 

U.  S.  Lock  and  No. 
St.  Charles  County, 


20,  near  Canton, 

21,  near  West  Quincy, 

22,  near  Saverton, 

24,  near  Clarksville, 

25,  near  Winfield,  In 

26,  near  Alton,  in 
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Osage  iilver  Electric  Power  Plant,  near 
Bagnell,  In  Hiller  County, 

Osage  Iilver  Electric  Power  Plant,  at 
^sceola,  in  St.  Clair  County, 

*ac  iilver  Electric  Power  Plant,  at  Capllng- 
er  Mills,  in  Cedar  County, 

NIangua  River  Electric  lower  Plant,  or 
Tunnel  Dam  in  Laclede  County, 
white  :dver  Electric  Power  Plant,  at 
*bwerslte,  in  Taney  County, 

Shoal  Creek  Electric  Power  Plant,  near 
Joplin,  in  Newton  bounty, 

^lk  River  Electric  Power  Plant,  near 
Noel,  in  McDonald  Comity.  " 


It  is  quite  evident  that  while  such  action  on  the  part 
of  the  Conservation  Comralssion  In  promulgating  such  emergency 
regulation  was  a par.ntly  done  soleifr  in  beiialf  of  national  defense 
at  the  request  of  the  government  and  with  the  oust  of  intentions 
I ' clearly  exceeds  such  authority  granted  to  the  commission  under 
the • Constitution  and  law3  of  the  State  of  Missouri. 

Therefore,  said  Emergency  regulation  No.  1 Is  not  a 
valid  regulation  and  cannot  be  enforced  by  the  Conservation  Com- 
mission of  the  ^tate  of  Hlssourl. 


Respectfully  submitted 


AUBREY  R.  HA'  LETT,  JR. 

Assistant  Attorney  General 


A . RCVED: 


Lay 

(Acting)  Attorney  aeneral 
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TAXATION : 
ASSESSMENT: 


Notice  of  assessment  by  Assessor. 


November  25,  1942 


Mr,  Hubert  T.  Perry, 

Treasurer  and  bx-offioio  Collector 
Carrollton,  Missouri 


Dear  Sir: 


This  13  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  as  follows: 


”1.  I would  lilce  to  have  your  opinion 
as  to  whether  or  not  a personal  tax 
is  valid  and  collectible,  if  the 
Assessor  did  not,  in  fact,  call  upon 
the  tax  payer  or  leave  an  assessment 
blank  with  such  tax  payer. 

"2.  What  evidence  must  the  alleged 
tax  payer  present  to  show  conclusive- 
ly that  the  Assessor  did  not  discharge 
his  duty  as  to  assessing  the  property? ” 


Since  your  questions  pertain  to  assessors  in  counties 
under  township  organization  wo  refer  to  Section  14005,  R. 

S.  ho.  1939,  which  relates  to  assessment  of  taxes  by  asses- 
sors in  such  counties,  by  such  section  it  may  be  seen  that 
the  assessment  for  taxes  is  made  in  accordance  with  the 
provisions  of  the  general  laws  in  relation  to  assessment 
of  real  and  personal  property  taxes. 

Referring  to  the  general  lav<  in  relation  to  assessment 
of  such  taxes  we  find  that  Sections  10950  and  10951,  R.  S. 
Ho.  1939,  prescribe  the  procedure  which  the  assessors 
should  follow  in  making  assessments. 

Section  10950,  in  so  far  as  It  applies  to  your 
quostion.  Is  as  follows: 
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"The  assessor  or  his  deputy  or 
deputies  shall  between  the  first 
days  of  June  and  January,  and  after 
being  furnished  with  the  necessary 
books  and  blanks  by  the  county  clerk 
at  the  expense  of  the  county,  proceed 
to  take  a list  of  the  taxable  personal 
property  and  real  estate  In  his  county, 
town  or  district,  and  assess  the  value 
thereof.  In  the  manner  following  to  wit: 
He  shall  call  at  the  office,  place  of 
doing  business  or  residence  of  each 
person  required  by  this  chapter  to  list 
property,  and  shall  require  such  persons 
to  make  a correct  statement  of  all  tax- 
able property  owned  by  such  person,  or 
under  the  care,  charge  or  management  of 
such  person,  except  merchandise  which 
may  be  required  to  pay  a license  tax, 
being  In  any  county  of  this  state  in  ac- 
cordance with  the  provisions  of  this 
chapter,  and  the  person  listing  the 
property  shall  enter  a true  and  correct 
statement  of  such  property,  in  a printed 
or  written  blank  prepared  for  that  pur- 
pose; which  statement  after  being  filled 
out,  shall  be  signed  and  sworn  to,  to 
the  extent  required  by  this  chapter  by 
the  person  listing  the  property  and  de- 
livered to  the  assessor.  ******* 


By  the  provisions  of  this  section  it  will  be  noted 
that  it  is  the  duty  of  the  assessor  to  call  at  the  office, 
place  of  doing  business  or  residence  of  the  person  required 
to  list  his  property. 

Section  10951,  R.  S.  Ho.  1939,  Aso  pertaining  to  the 
procedure  for  assessment,  provides  in  part  as  follows: 


"If  any  person  required  by  this  chapter 
to  list  property  shall  be  sick  or  absent 
when  the  assessor  calls  for  a list  of 
his  property,  the  assessor  shall  leave 
at  the  office,  the  usual  place  of  resi- 
dence or  business  of  such  person,  a 
written  or  printed  notice,  requiring  such 
person  to  make  out  and  leave  at  the  place 
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named  by  said  assessor,  on  or  before 
some  convenient  day  named  therein,  not 
less  than  ten  day3  nor  more  than 
twenty  days  from  the  date  of  such 
notice,  a sworn  statement  of  the 
property  which  he  Is  required  to  list, 
and  shall  leave  with  such  notice  a 
printed  or  written  blank  for  the  state- 
ment required  of  such  person.  If  any 
such  person  shall  have  deceased  prior 
to  the  time  when  the  assessor  calls 
for  such  list,  the  assessor  shall  de- 
liver such  written  or  printed  notice  to 
the  executor  or  administrator  of  such 
deceased  person,  and  such  executor  or 
administrator  shall  make  out  and  deliver 
to  the  assessor  such  sworn  statement  of 
all  the  property  of  such  decedent.  The 
date  of  leaving  such  notice  and  the  name 
of  the  person  required  to  list  the  prop- 
erty shall  be  carefully  noted  by  the 
assessor;  and  If  any  such  person  shall 
neglect  or  refuse  to  deliver  the  state- 
ment, properly  made  out,  signed  and  sworn 
to  as  required,  the  assessor  shall  make 
the  assessment,  as  required  by  this  chap- 
ter: **»**•****»***»*-»**■ 


Section  10954,  R.  3.  Ho.  1939,  provides  as  follows: 


"Y/henover  there  sliall  bo  any  taxable 
property  in  any  county,  and  from  any 
cause  no  list  thereof  shall  be  given  to 
the  assessor  in  proper  time  and  manner, 
tiie  assessor  sliall  himself  make  out  the 
list,  on  his  own  view,  or  on  the  best 
information  he  can  obtain;  and  for  that 
purpose  he  shall  have  lawful  right  to 
enter  into  any  lands  and  make  any  exam- 
ination and  search  which  may  be  neees- 
sary,  and  may  examine  any  person  upon 
oath  touching  the  same." 


Prom  this  section  it  might  be  concluded  that  the 
assessor  could  make  assessments  under  the  conditions  therein 
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specified  without  complying  with  the  provisions  of  Section 
10951,  supra.  However,  we  thin  : this  is  clarified  by  the 
court  in  the  case  of  State  ex  rel.  v.  Cummings,  151  Mo.  49, 

1.  c.  58,  wherein  the  court,  in  construing  these  tax  sections, 
said: 


"*»  * r by  section  7531,  Revised 
Statutes,  1889,  the  tine  within  which 
all  assessments  must  be  made  is  fixed 
to  be  'between  the  first  days  of  June 
and  January'  succeeding.  The  assessor 
is  required  to  call  in  person  at  the 
office,  place  of  doing  business  or 
residence  of  each  person  subject  to 
taxation,  and  require  such  person  to 
make  a correct  statement  of  all  taxable 
property  owned  by  such  person,  or  under 
the  care,  management,  or  charge  of  such 
person.  If  the  owner  is  not  at  home, 
the  statute  requires  that  a written  or 
printed  notice  be  left  at  the  place  of 
business  or  residence  of  the  taxpayer, 
notifying  such  person  to  make  a list, 
and  the  assessor  is  required  to  speci- 
fically note  the  date  of  the  service 
of  such  notice.  By  tills  personal  call 
or  written  or  printed  notice,  the  tax- 
payer is  secured  the  privilege  of  stating 
exactly  wjiat  property  lie  has  ar.d  its 
value,  when  this  call  is  made  on  the  tax- 
payer, and  request  made  on  him  for  his 
list,  or,  if  he  be  absent,  tlie  notice  is 
left  for  him,  within  tlie  period  from  June 
l3t  to  January  1st  succeeding,  then  juris- 
diction is  obtained  to  assess  his  prop- 
erty. \i o use  the  word  'jurisdiction,' 
for  want  of  a more  correct  expression. 
Strictly  speaking,  tax  proceedings  are 
only  quasi  judicial,  but,  as  they  have 
the  effect  of  judgments,  the  word  'juris- 
diction' can  readily  be  made  applicable 
to  them.  As  notice  of  strictly  judicial 
proceedings  is  essential,  so  likewise  it 
is  made  necossary  in  all  enlightened 
systems  of  just  and  equal  taxation.  * * *" 


Mr . Hubert  T,  Perry 


5- 


11-25-42 


By  this  statement  the  court  held  that  jurisdiction  to 
make  the  assessment  does  not  exist  until  the  assessor  has 
complied  with  the  provisions  of  Sections  10950  and  10951, 
supra.  Then,  after  having  done  this,  if  the  taxpayer  does 
not  make  out  a list,  the  assessor  may  proceed  as  authorized 
under  said  Section  10954,  supra. 

The  court,  in  the  Cummings  case,  supra,  in  outlining 
the  procedure  for  the  assessor  to  follow  under  such  circum- 
stances, said  at  1.  c.  59: 


"Tested  by  these  rules,  it  must  be  held 
that  when  the  assessor,  Brokate,  went 
in  person,  on  June  9,  1G94,  to  the  resi- 
dence of  defendant,  and  left  the  printed 
notice  and  blank  list  requiring  defendant 
to  list  his  property,  and  defendant  re- 
ceived th_at  list  on  that  day,  the  juris- 
diction to  assess  attached.  If,  after 
receiving  tills  blank  list  and  notice,  he 
failed  to  make  out  his  own  list,  or  re- 
fused peremptorily  to  do  so,  as  is  shown 
by  his  evidence,  then  the  law  authorized 
the  assessor  ( section  7535)  to  make  out 
the  list  on  his  own  View,  or  'on  the  best 
information  he  could  obtain.'  * > * * * >" 


And  the  court  further  said  in  the  Cummings  caso,  supra,  at 
1.  c.  60,  in  reference  to  the  time  when  the  assessor  lias 
Jurisdiction  to  make  the  assessment: 


> * The  action  of  the  assessor  is 
quasi  judicial,  and  when,  as  in  this  case, 
his  jurisdiction  attached  by  the  due 
service  of  the  notice  and  blanks,  his 
valuation  and  assessment,  unless  appealed 
fro;:,  become  conclusive  upon  the  taxpayer. 
* > » * * > **>*»»***>»*** 


From  this  statenont  it  will  be  seen  tliat  the  court  lias  held 
that  jurisdiction  to  make  the  assessment  attaches  upon  due 
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service  of  the  notice  and  blanks. 

In  speaking  of  the  procedure  to  be  followed  by  the 
assessor  in  making  an  assessment  the  court,  in  the  case  of 
State  ex  rel.  v.  Hoyt,  123  Mo.  343,  at  1.  c.  354,  said: 


"It  would  be  utterly  impossible  for 
an  assessor  to  remember,  and  be  able 
to  testify  to  the  fact,  that  lists 
iiad  been  left  with  each  property 
owner,  and  tiiat  they  had  not  been  re- 
turned as  required  by  law.  Hence  the 
statute  requires  that  the  fact  of 
leaving  the  list  should  be  specially 
noted  by  the  assessor.  The  right  and 
power  of  the  assessor  to  make  the  assess- 
ment depends  \ipon  the  due  performance  of 
his  duties  in  respect  to  theso  require- 
ments. x*he  duplicate  lists  and  notations 
thereon,  which  wore  retained  in  the 
office,  and  the  subsequent  assessment 
made  by  the  assessor  on  the  strength  of 
these  duplicates,  all  done  by  a public 
officer,  in  the  regular  discharge  of 
his  official  duties,  should  be  taken 
and  held  a3  having  somewhat  tiie  charac- 
teristics of  the  return  of  an  executive 
officer,  a.;d,  in  the  absence  of  fraud, 
or  actual  misfeasance,  should  be  taken, 
in  a proceeding  to  enforce  the  collection 
of  t?ie  taxes  levied,  as,  at  least,  grkin 
facie  evidence  of  the  existence  of  the 
'facts  upon  which  the  power  of  the  asses- 
or  to  make  the  assessment  was  conditioned." 


In  this  case  the  court  held  that  the  tax  bill  Is  prima 
facie  evidence  that  the  amount  of  taxes  therein  set  out  is 
just  and  correct.  However,  it  will  be  noted  that  it  also 
held  that  the  right  and  power  of  the  assessor  to  make  the 
assessment  depends  upon  the  due  performance  of  his  duties 
in  respect  to  the  statutory  requirements. 

In  speaking  of  the  provisions  whloh  may  be  used  by  the 
taxing  authorities  to  controvert  an  allegation  that  the 
assessor  did  not  perform  his  duties  under  the  statute,  the 
court  held  that  the  duplicate  lists  and  notations  fchereon. 
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which  are  retained  in  the  assessor’ 3 office,  and  the  sub- 
sequent assessment  made  by  tlia  assessor  on  the  strength  of 
such  duplicates,  should  bo  ta  :er  and  held  as  having  somewhat 
the  characteristics  of  the  return  of  on  executive  officer. 

Section  10987,  K.  S.  lio.  1939,  provides  as  follows: 


"Y.lienever  an  assessment  of  property 
is  made  in  the  absenco  of  the  head 
of  the  femily,  a duplicate  list  of 
such  assessment  shall  be  left  with 
some  member  of  the  family  of  not  less 
than  fifteen  years  of  age,  and  s-iall 
deliver  a copy  of  the  assessment  to 
the  omcr  at  the  time  of  making  said 
assessment,  if  demanded  by  such  owner.” 


The  assessment  authorized  to  be  made  undor  this  statute 
may  bo  made  in  the  absence  of  the  head  of  the  family.  How- 
ever, it  will  be  noted  froi.i  this  section  that  a duplicate 
list  of  such  assessment  must  bo  left  with  some  member  of  the 
family  over  fifteen  years  of  age,  and  a copy  of  the  assess- 
ment delivered  to  the  owner  at  tho  time  of  making  the  assess- 
ment if  demanded  by  such  owner*  All  of  these  taxing  sections 
contemplate  tlrnt  the  taxpayer  must  have  some  sort  of  a notice 
before  Jurisdiction  can  attach  for  the  assessor  to  make  an 
assessment. 

In  the  caso  of  State  ex  rel.  v.  Sealiom,  139  ilo*  502, 
at  1.  c.  609,  the  court,  in  speaking  of  the  presumption 
which  would  be  indulged  in  favor  of  the  taxing  authorities, 
said: 


” * * -*  This  being  an  action  for  the 
recovery  of  taxes  and  it  appearing 
that  Scruggs  was  liable  to  taxation, 
and  that  the  assessor  had  authority 
tnd  jurisdiction,  the  presumption  will 
be  Indulged  tli&t  the  assessor  and  his 
deputies  discharged  their  duty,  and 
that  the  notices  and  blank  assessment 
lists  were  left  at  his  place  of  resi- 
dence within  the  time  prescribed  by 
statute." 
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Under  Section  11112,  R.  S.  ;io.  1339,  the  back  tax  bills 
when  properly  certified  are  prima  facie  evidence  t.’iat  the 
amount  claimed  in  tho  tax  suit  Is  just  and  correct. 


CONCLUSION 


Prom  the  foregoing  it  Is  tho  opinion  of  this  department 
that  a personal  tax  is  not  valid  and  collectible  in  cases 
where  the  assossor  does  not  comply  with  the  provisions  of 
Sections  10950  and  10951,  R.  S.  ^o.  1933,  by  calling  upon 
the  taxpayer  or  by  leaving  an  assessment  blank  with  such  tax- 
payer or  with  some  member  of  his  family  over  fifteen  years  of 
age,  as  is  provided  by  Section  10987,  R . S.  Mo.  1939. 

As  to  tho  sufficiency  of  proof  to  conclusively  snow  that 
the  assessor  did  not  discharge  his  duty  In  regard  to  assess- 
ing .roper ty  as  stated  above.  It  Is  the  oxjinion  of  this  depart- 
ment that  the  tax  bill  is  prina  facie  evidence  of  a valid 
assessment  and  levy  and  that  the  amount  claimed  Is  just  and 
correct.  The  evidence  which  must  be  alleged  by  tho  taxpayer 
to  controvert  such  presumption  will  depend  upon  the  facts  in 
each  particular  case. 


Respectfully  submitted. 


APPROVED: 


TYRE  W.  BURTON 

Assistant  Attorney-General 


Attomey-General 
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PROBATE  -COURTS! 
JURISDICTIONS 


Probate  Judge  may  not  hold  preli^lna^' es 
and  try  "’Isde^eanor  cases. 


December  21,  1042 


Honorable  Val  Perkins 
Probate  Judge  Elect 
Lllbourn,  M'ssourl 

Dear  Sirs 

This  Is  In  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  th  s Apartment  on  the  question  of 
whether  or  not  a probate  Judge  may  try  misdemeanor  cases  and 
hold  nrellmlnary  examinations. 

Since  the  office  of  nrobate  Judge  Is  created  by  statutes, 
and  since  such  office  has  no  common-law  nowars,  we  must  look 
to  the  statutes  only,  for  the  answer  to  your  question.  This 
principle  Is  well  stated  In  Vol.  15  C.  J.  page  1011,  Section  426, 
w’ ich  Is  as  follows: 

"Probate  courts  have  no  common-law  Juris- 
diction, but  the  natirre,  extent,  and  exer- 
cise of  their  Jurisdiction  depend  on  the 
terms  of  the  constitutional  or;  statutory 
grant.  They  cannot  exercise  any  powers  other 
than  those  wh^ch  have  been  exnressly  conferred 
upon  them,  or  wvlch  are  necessarily  Implied 
from  those  expressly  conferred;  ana  their 
powers  are  not  to  be  extended  jy  construction 
or  by  unnecessary  implication.  * * * *•" 

The  Jurisdiction  of  a probate  court  is  provided  by  Sec- 
tion 2437  R.  S.  Yo.  1959  w!  lch  Is  as  follows1 

"Said  court  shall  have  Jurisdiction  over  all 
matters  pertaining  to  oro jate  business,  to 
granting  letters  testamentary  and  of  admin- 
istration, the  appointment  of  guardians  and 
curators  of  minors  and  persons  of  unsound 
mind,  settling  the  accounts  of  execirtors, 
administrators,  curators  and  guardians,  and 
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the  sale  or  leasing  of  lands  by  administra- 
tors, curators  and  guardians,  and  over  all 
matters  relating  to  apprentices;  and  such 
Judges  shall  have  the  power  to  solemnize 
marriages. " 

Also,  Section  2442  R.  3.  Mo.  1939,  provides  as  fol- 
lows: 


"The  Judge  of  probate  shall  be  a conser- 
vator of  the  neace,  and  shall  have  power  to 
Issue  all  writs  which  may  be  necessary  In 
the  exercise  of  the  Jurisdiction  of  said 
court,  according  to  the  usage  and  principles 
of  law,  and  may  let  to  ball  any  party  In- 
dl  cted  for  ballaole  offense  In  the  county 
In  which  the  Indictment  is  pending. " 

This  Section  makes  the  probate  Judge  a conservator  of 
the  peace  but  It  makes  no  provision  for  such  Judge  to  try  misde- 
meanor cases  or  hold  preliminaries.  Under  the  statutory  title 
of  Criminal  Procedure  and  especially  Article  IV  of  'hepter  30, 
you  will  note  that  provision  is  made  giving  to  the  Justice  of  the 
peace,  concurrent  original  Jurisdiction  with  the  circuit  court  to 
try  misdemeanor  coses.  Article  V of  Chapter  30,  copfers  on  Jus- 
tices of  the  Peace,  Jurisdiction  to  hold  preliminaries  In  e^ses 
where  a person  Is  charged  with  a felony.  Neither  Artiole  TV  nor 
Article  V of  said  Chapter  confers  any  Jurisdiction  on  a probate 
Jud;  e to  hear  apd  try  misdemeanor  cases  or  hold  preliminaries. 


CON  ELUSION . 


Following  the  principles  hereinbefore  announced.  It  la 
the  opinion  of  this  Department  that  a probate  Judge  Is  without 
Jurisdiction  to  hear  and  try  misdemeanors  or  to  hold  preliminary 
examinations. 

Respectfully  submitted 


TYRE  W.  3URT0N 

APPROVED:  Assistant  Attorney-General 


POY  i/.cKIT  RICK 

Attorney-General 
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CtPOolTORI^b : National  banks  may  pledge  their  assets 

to  secure  the  public  funds  of  a city 

BANKS  . BANK.I1  • : of  the  fourth  class. 

1 ■■  — — -~  — ■ — ' ■"  1 " ——————  ' 


April  2o,  1942 


/ . 


Mr.  R.  F.  Poyntor 
Vice  President 

The  National  bank  in  North  Kansas  City 
North  Kansas  City,  Missouri 


fear  bir: 


FILE. 
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This  is  to  ackz.owledge  receipt  of  your  letter  of 
recent  date  in  which  you  request  our  opinion.  Since 
your  request  relates  to  the  law  relating  to  the  deposi- 
tory of  public  funds,  namely,  the  public  funds  of  the 
City  of  North  Kansas  City,  we  are  herewith  giving  you 
our  opinion  on  the  question.  Your  letter  is  as  follows » 


"The  City  Attorney  for  the  City 
of  North  Kansas  City  has  filed  with 
the  City  Council  an  opinion  that  nei- 
ther a Sta^e  or  National  bank  may 
pledge  any  part  of  its  assets  to  se- 
cure the  deposit  of  city  funds.  Will 
you  please  advise  at  your  early  con- 
venience if  his  opinion  is  correct. 


"It  has  always  been  our  understanding 
that  both  State  and  National  bankB 
were  empowered  to  pledge  their  assets 


for  such  security. 


It 


Your  question  is,  as  we  understand  from  your  letter, 
and  also  subsequent  correspondence,  as  follows:  May 
state  and  National  banks  pledge  their  assets  to  secure 
the  funds  of  the  City  of  North  Kansas  City,  a city  of 
the  fourth  class? 
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Section  7160  R.  S.  6 o . , 1939,  provides  as  follows: 


"Boards  of  aldermen  in  cities  of  the 
fourth  class  are  hereby  empowered 
and  authorized,  at  their  first  regular 
meetings  in  the  months  of  January, 

April,  July  and  October  of  each  year, 
to  select  a depository  for  the  funds 
of  their  respective  cities,  for  such 
length  of  time  and  under  such  rules 
and  regulations  as  may  be  nrovided 
and  prescribed  by  ordinance  therefor: 
Provided,  always,  that  such  depository 
shall  be  a banking  corporation  or  an 
individual  barker  or  a trust  company 
doing  business  within  such  city;  and 
provided  further,  howev.r,  that  if  such 
depository  cannot  be  selected,  or  such 
satisfactory  arrangements  made,  such 
boards  of  aldermen  are  hereby  empowered 
and  authorized  to  loan  such  moneys  upon 
the  same  terms  and  under  the  same  con- 
ditions as  provided  by  law  for  the  loan- 
ing of  county  and  school  moneys." 


This  section  provides  the  method  by  which  the  uoard 
of  Aldermen  of  the  City  of  Aorth  iCansas  City  may  select  a 
depository  for  the  funds  of  said  city,  and  the  depository 
must  be  duly  selected  ir.  accordance  with  this  section. 

The  Missouri  Legislature  in  1937,  at  page  fa02.  Laws 
of  Missouri,  1937,  enacted  what  is  now  section  8183,  R.  S. 
Mo.,  1939,  which  section  provides  if.  part  as  follows: 


"Kotwiths tending  ary  provisions  of  law 
of  this  state  or  of  any  political  sub- 


Mr.  R.  F.  Poyriter 


-3- 


April  23,  1942 


division  thereof,  the  public  funds  of 
every  # # * city,  * * * which  sha? 1 now  or 
hereafter  be  deposited  in  any  ban.  inf; 
institution  acting  as  a legal  depository 
of  such  funds  under  the  provisions  of 
the  Statutes  of  Missouri  requiring  the 
letting  and  deposit  of  the  same  end  the 
furnishing  of  security  therefor,  shall 
be  secured  by  the  said  legal  depository 
making  deposit,  as  hereix.after  provided, 
of  securities  of  the  same  character  as 
are  required  by  Section  13086  and  all 
amendments  thereto  for  the  security  of 
funds  deposited  by  the  State  Treasurer 
under  the  provisions  of  Article  1 and 
2 of  chapter  87  of  the  Revised  Statutes 
of  Missouri  1939,  and  all  amendments 
thereto.  * - * " 


This  section  provides  that  banking  institutions  may 
pledge  the  ssine  securities  to  s ecure  the  public  funds  as 
may  be  used  by  them  to  secure  the  3tate  funds  deposited 
by  the  otate  Treasurer  in  the  State's  legal  depositories. 
The  kind  of  securities  that  may  be  pledged  by  the  banking 
institutions  to  secur<  the  3trte  funds  are  set  forth  in 
Section  13086,  R.  S.  Mo.,  1939,  where  reference  may  be 
made  for  the  character  of  securities  that  may  be  pledged. 

The  Act  of  June  25,  1930,  passed  by  congress  and 
approved  by  the  Fresident,  12  U.  S.  C.  A.,  Section  90, 
provides : 


"Any  association  may,  upon  the  deposit 
with  It  of  public  money  of  a State  or 
any  political  subdivision  thereof,  give 
security  for  the  safekeeping  and  prompt 
payment  of  the  money  so  deposited,  of 
the  same  kind  as  is  authorized  by  die 
law  of  the  State  in  which  such  associ- 
ation is  located  in  the  case  of  other 
banking  institutions  in  the  State.  * * 
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And,  therefore,  since  the  effective  date  of  said  Federal 
Act,  Rational  banks  have  been  permitted  to  pledge  their  assets 
to  secure  public  funds  of  the  same  kind  and  description  as 
is  authorized  by  the  law  of  the  state  in  which  said  associa- 
tion is  located.  The  effect  of  this  section  is  that  Rational 
bar ks  located  in  Missouri,  to  secure  public  funds  of  the 
respective  political  subdivisions  of  the  State,  may  pledge 
the  same  securities  as  are  set  forth  in  Section  13066,  supra. 


CONCLUSION 


It  is  our  opinion,  therefore,  when  the  Board  of  Aider- 
men  of  the  City  of  North  Kansas  City  duly  selects  the  de- 
pository for  its  public  funds,  in  the  manner  as  set  forth 
in  Section  7160,  supra,  and  the  Statutes  of  Missouri,  the 
National  bank  In  question,  if  it  Is  so  duly  selected,  may 
pledge  the  same  securities  as  set  forth  In  Section  13086, 
supra. 


Respectfully  submitted 


COVELL  R.  HEWITT 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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ROADS  AND  BRIDGES 


: - Commissioner  of  Special  Road  District 
wnile  employed  by  District  - cannot 
recover  for  loss  of  time  and  medical 
care . 


February  16,  1942 


f/ 

y 

Hon.  A.  Oliver  Rascn 
Prosecuting  Attorney 
Jefferson  County 
nillsboro,  M ssourl 


Dear  Sirx 


..e  are  in  rece.pt  of  your  request  for  an  opinion, 
wi  ici  reaus  as  follows  : 


“The  De  Soto  Special  Road  District 
is  a special  road  district  in  this 
county.  In  the  early  part  of  1941 
one  of  u.e  commissioners  was  doing 
some  work  upon  some  of  t,  e district's 
equipment  and  was  injured--  received 
a broken  leg.  This  com  issioner  was 
ana  still  is  tne  treasurer  of  t±at 
District. 

"The  District  paid  approximately 
•*150.00  or  .,,175.00  for  doctor  bills 
for  tue  injured  commissioner;  and 
on  uecember  15,  1941,  paia  i-lm 
•,600.00  for  loss  of  time. 

"Tne  report  of  ti e commissioners 
snowing  ti.ese  lbems  was  filed  with 
txe  county  court  recently  in  ac- 
cordance wit  tne  provisions  of 
Section  8699  h.  S.  Mo.  1959,  Tne 
court  refused  to  approve  ti.e  se  tle- 
ment  because  of  ti.ese  items. 

"Wnat  Jurisdiction  does  the  county 
court  ‘ aVi  in  ti.is  matter,  and  is 
there  any  action  trat  they  may  take 
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for  recovery?  In  general  what 
action  for  recovery  shoul  be  taken 
ano  by  waom?" 


From  your  request  I am  assuming  tnat  tne  special 
roaci  district  was  for  ed  under  lection  8673  H.  S. 
Missouri,  1939,  v .ich  is  commonly  called  the  "Eight- 
Mil3  Square  Hoad  ilstrict." 

Section  8674  i.  S.  Missouri,  1939,  sets  out  tne 
powers  of  such  special  road  district.  It  vas  held 
in  the  case  of  American  ire  Alarm  company  v.  Board 
of  Police  Commissiohers , 227  S*  . 120,  that  a special 
roau  district  possesses  power  of  suing  and  being  sued 
and  of  having  a comjuon  seal. 

Co.umissl oners  of  pedal  Hoau  bistricte,  as 
organized  under  ^ect.on  3673,  supra,  are  appointed  un- 
der Section  8675  R.  S.  E is  sour  I,  1939. 

The  powers  of  the  Boaru  of  oommiasioners  are 
set  out  in  Section  3632  R.  S.  Missouri,  1939. 

Under  Section  8699  R.  S.  Missouri,  1939,  it  is 
the  auty  of  tne  Board  to  make  an  annual  settlement 
with  the  county  court  and  said  settlement  shall  con- 
tain a full  Ite  ized  statement  of  all  moneys  received, 
and  for  what  purcnases  tne  sane  have  been  expended, 
giving  each  particular  item.  There  is  a penal  sec- 
tion, whicn  is  ection  4483  3.”  S*  Missouri,  1939,  which 
provides  for  the  punishment  of  fraudulent  disbursements 
of  moneys.  This  section  was  construed  in  the  case  of 
State  v.  Holder,  72  S.  K.  (2d)  489.  In  txiat  case,  an 
attempt  was  made  to  prosecute  a road  commissioner 
ho  haa  received  pay  for  work  performed  in  the  road 
district.  The  roa~  district  involved  In  that  case 
was  a road  district  organised  under  Article  11, 

Chapter  46,  which  is  a special  road  district  under 
the  benefit  assessment  plan.  Under  this  road  dis- 
trict system  the  road  district  must  contain  not  less 
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than  six  hundred  and  forty  acres  of  lana,  but  the  same 
reasoning  of  law  would  apply  to  the  road  district  known 
as  the  "Light-mile  square  road  district"  as  organised 
under  Section  8673  R.  8.  Missouri,  1639.  The  court, 
in  that  case,  at  page  490  said: 


" * # it  it  was  not  charged  that 

respondent  did  not  perform  the  labor 
for  which  the  claim  was  allowed  or 
that  the  district  did  not  receive 
full  value  therefor.  The  primary 
purpose  for  which  money  of  a special 
road  district  is  to  be  expended  is 
for  the  upkeep  of  the  roads  of  the 
district.  The  money  was,  therefore, 
appropriated  and  expended  for  the 
specific  use  intended  by  the  law. 

In  other  words,  the  facts  alleged  in 
the  Information  disclose,  without 
doubt,  that  the  funds  were  not  di- 
verted from  their  proper  channel. 

The  diversion  of  funds  was  the  evil 
sought  to  be  remedied  by  the  section 
in  question." 


We  find  no  law  for  the  ptyment  for  loss  of  time  by  an 
injured  employee  of  a special  roau  district.  Ye  also  find 
no  law  for  the  payment  of  doctor  bills  of  approximately  One 
Hundred  and  Fifty  to  One  Hundred  Seventy-five  Dollars. 

Under  the  provisions  of  Sect  on  8680  R.  S.  Mo.,  1939, 
the  commissioners  of  the  special  road  district  aro  to 
serve  in  that  capacity  Without  compensation.  You  also 
ask  in  your  request  whether  or  not  the  county  court  may 
take  any  action  for  the  recovery  of  the  money  illegally 
disbursed  to  the  commissioners.  Under  Section  8699  R.  S. 
Missouri,  1939,  the  board  of  commissioners  of  a special 
road  district  settle  with  the  county  court  by  a full  item- 
ized statement  of  all  moneys  received  and  from  what  sources 
received,  and  for  what  purposes  the  same  have  been  expended. 
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The  money  being  the  property  of  the  road  district,  nny 
action  -hat  is  brought  for  the  ille  al  disburse  lent  of 
the  special  road  fund  may  be  brought  by  the  special 
road  district  and  cannot  bs  brought  by  the  county  court. 

A taxpayer  who  has  any  interest  in  the  subject  of 
any  action  may  bring  an  act  on  to  recover  the  ioney 
illegaly  disbursed,  if  the  special  roaa  district  does  not 
bring  such  an  action  or  refuses  to  bring  such  an  action. 
If  such  an  action  is  brought  by  a taxpayer  upon  the  re- 
fusal of  a special  road  district  to  file  a suit  for  the 
recovery  of  the  money  illegally  disbursed,  the  special 
road  district  could  be  made  a party  to  the  suit.  It  was 
so  held  In  St.  Paul  & Kansas  City  ^hort  Line  r.  Co.  et  al 
v.  United  states  Fidelity  & Guaranty  Co.,  105  S.  V>.  (2d) 
14,  1.  c.  20,  where  the  court  said: 


" Moreover,  it  must  be  borne  in  mind 
that  this  is  a suit  in  equity  and 
that  the  rule  in  reference  to  such 
8ul t s is  that  every  person  having 
any  material  Interest,  legal  or 
beneficial.  In  the  subject  matter 
is  properly  made  a jarty.  Ereimeyer 
v.  Star  Bottling  Co.,  136  'o.  *pp. 
84,  117  S.  W.  119. 

"It  Is  provided  by  section  700, 
Revised  Statutes  of  1929  (Mo.  ^t. 
Ann.  Sec.  700,  p.  909):  'All 
persons  having  an  interest  in  the 
subject  of  the  action,  and  In  ob- 
taining the  relief  demanded,  may 
be  joined  as  plaintiffs,  except 
as  otherwise  provided  in  this 
article . ' " 
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.Iso,  case  o i>ai  ' . t nl  v.  Hendricks, 

S*  . (2d)  449,  1*  c.  4a3,  v e court  said: 


"It  is  a fa  lllar  principle  of  equity 
t>iat  If  A.  has  a cause  of  action  a 
law,  which  he  alone  can  assert,  ut 
in  which  d.  has  an  in terse t,  anu  A. 
refuses  to  ri  the  i at  lav,  . . , 
by  alleuin0  a proper  ue  an-  on-  a 
refusal  o A.  to  bring  the  suit,  can 
successfully  maintain  an  action  in 
equity  to  recover  for  A.,  because  • 
is  interested  in  the  recovery  ana  it 
is  A . ' s dut.  to  brin  the  suit," 


In  that  case  the  court  also  held  that  the  municipal  corpora- 
tion, wile  in  this  request  ia  t e special  road  district, 
had  a plain  cause  of  action  for  none  a ille  ally  disbursed 
ana  that  also  a taxpayer,  upon  ref  sal  of  tie  special  road 
district  to  brin*'  such  an  action,  may  brin^  the  action, 
provided  the  special  roau  district  was  iade  a party  to 
the  suit.  In  that  case  the  court,  at  paye  456  held: 


"In  State  ex  rel.  Buchanan  County  v, 
Fulks,  296  Mo,  614,  loc,  cit,  635, 

247  S.  W.  129,  loc.  cit,  135,  It  is 
ayaln  aalu:  'In  7 R,  J.  L,  965,  it 
is  said:  "if  a county  has  a plain 
cause  of  action  for  an  injury  done 
to  it,  which  should  be  enforced  for 
the  protection  of  Its  citizens  or 
taxpayers,  ana  its  governing  board 
refuses  to  assort  such  cause  of  ac- 
tion, in  some  Jurisdictions  any 
citizen,  by  reason  of  his  Indirect 
Interest,  bml  sue,  in  behalf  of 
himself  ana  others  similarly  situated, 
the  person  a ainst  whom  the  cause  of 
action  exists,  an-  thereby  enforce 
the  Mghta  of  the  county*  An  lilcc- 
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wise  where  an  unjust  and  Illegal  bur- 
den Is  being  Imposed  on  the  taxpayers 
by  a county,  or  the  money  or  property 
of  t.  e county,  to  replace  which  taxa- 
tion must  be  levied.  Is  being  wasted 
or  squandered,  a taxpayer  has  such  a 
direct  Interest  that  a bill  to  enjoin 
the  threatened  burden  will  lie.”  New- 
meyer  v.  Missouri  & M.  R.  Co.,  52  Mo. 

81,  14  Am.  Rep.  394;  Carson  v.  Sulli- 
van, 284  Mo.  353,  361,  223  S.  V..  571; 
Karris  v.  Laigford,  277  Mo.  527,  533, 

211  S.  V,.  19 J 4 

MIn  Castilo  v.  State  Highway  Commission, 
312  i'o . 244,  loc.  cit.  262,  279  S.  Y.. 
673,  loc.  cit.  675,  en  banc,  it  was 
held  that  the  plaintlf. s,  as  taxpayers 
could  maintain  the  suit  if  the  State 
Highway  Coiami salon  was  acting  unlaw- 
fully, ana,  concern,  ng  this  question, 
said:  ’ * * If  plaintiffs  are 

resident  taxpaying  citizens,  the  cost 
of  constructing  highways  authorized 
by  law  will  be  paid,  not  by  the  entire 
public,  but  by  the  taxpaying  class  of 
which  plaintiffs  are  members,  and 
which  they  here  represent.  If  funds 
be  raised  by  taxation,  and  expressly 
set  apart  by  lav/  for  the  construction 
of  certain  highways  designated  by  stat- 
ute, are  expended  upon  other  and  dif- 
ferent highways  not  authorized  by  law, 
as  plaintiffs  specifically  plead,  the 
necessary  conclusion  from  the  facts 
pl.aded  is  that  the  burden  of  taxation 
on  resident  taxpaying  citizens  will 
be  increased.  The  roads  lawfully  desig- 
nated will  have  to  be  constructed  and 
maintained  out  of  audit ional  funds 
raised  to  replace  money  unlawfully  di- 
verted. Failure  to  allege  the  ultimate 
fact  that  plaintiffs’  tejces  will  be  in- 
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creased  when  this  conclusion  neces- 
sarily arises  from  facts  sufficiently 
pleaacJ,  Is  not  material,  > **  *" 


C NCLUSION 


In  view  of  the  above  authorities  It  is  the  opinion 
of  this  department  that  a special  road  district  is  a 
corporation  and  derives  its  entity  solely  from  the 
statutes  and  under  the  facts  in  your  request  the  county 
is  not  a proper  party  to  suit  to  recover  money  illegally 
disbursed  by  the  commissioners  of  the  special  road  dis- 
trict, but  the  suit  must  be  filed,  either  by  the  special 
road  district,  or  upon  their  refusal,  by  a taxpayer. 

■e  are  further  of  the  opinion  that  the  road  com- 
missioner mentioned  in  your  request  is  not  entitled  to 
receive  reimbursement  for  medical  attention  or  for  loss 
of  time. 


Respectfully  submitted 


*.  J.  BURKL 

Assistant  Attorney  oenerel 


APi'RJ’.  J>: 


ROY  IcKITTRICK 

Attorney  General  of  Missouri 
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ELECTIONS: 
Justices'"^  the 

PEACE : 


Error  of  county  clerk  doe3  not 
prevent  placing  name  of  candidate 
on  the  ballot  when  he  was  the 
only  candidate  for  that  office. 


August  21,  1942 


Hon.  W.  Oliver  Hasch 
Proseoutirg  Attorney 
•Jefferson  County 
Hillsboro,  Missouri 


Dear  Sir: 


W©  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  August  6,  1942,  which  re  as  as  follows: 


"Prior  to  ;>iarch  5,  1942  four  men, 
namely  Norval  P.  Welsh,  i*'.  P.  Johnston, 

W.  0.  bonnegan  and  ben  ..atthews  filed 
their  declarations  as  candidates  for 
Justice  of  the  Peace  for  Joachim  Town- 
ship, Jefferson  County,  Missouri,  on 
the  Democratic  Ticket.  All  their  names 
appeared  on  the  ballot  for  the  primary 
election  with  the  instructions  to  vote 
for  three.  Ben  Matthews  received  the 
lowest  vote. 

"In  Joachim  Township  there  are  two 
incorporated  cities,  namely  Crystal 
City  with  a population  of  3417  and  Fes- 
tus  with  a population  of  4620.  The  popu- 
lation is  shorn  in  the  Official  Manual 
of  Missouri  1941-1942  page  1041. 

"Welsh  and  Matthews  are  residents  of 
Crystal  City,  Johnston  of  Festus  and 
Bonnegan  of  herculaneum. 
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"Matthews  contends  that  Joachim  Town- 
ship  is  entitled  to  lour  Justices  of 
the  Peace,  that  he  was  nominated  in 
the  Primary  Election  and  that  his 
name  should  be  placed  on  the  ballot 
as  a candidate  in  the  general  elec- 
tion. He  bases  his  contention  upon 
Section  2522  R.  S.  Ho.  1939. 

"Please  ^ive  me  your  opinion  if 
Joachim  Township  is  entitled  to  four 
Justices  of  the  Peace  and  if  Matthews' 
name  should  be  placed  on  the  ballot 
for  the  general  election  aa  a candidate." 


The  first  question,  "Is  Joachim  Township  entitled 
to  four  (4)  Justices  of  the  Peace?"  This  involves  con- 
struction of  Section  2522  F.  8,  Vs,,  1939,  which  reads 
as  follows : 


"Each  municipal  township  except  as 
otherwise  provided  by  law,  shall  be 
entitled  to  two  justices  of  the  peace, 
to  be  elected  and  commissioned  in  the 
manner  hereinafter  provided;  but  in 
case  there  shall  be  in  any  such  town- 
ship an  incorporated  town  or  city  hav- 
ing a population  of  over  two  thousand 
inhabitants,  and  less  than  one  hundred 
thousand  inhabitants,  said  torn  or  city 
shall  be  entitled  to  one  additional 
justice  of  the  peace,  who  shall  be  a 
resident  of  such  town  or  city;  * # 

( Underscoring  ours . ) 
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The  reason  for  the  statute,  supra.  Is  set  out  In 
the  case  of  State  ex  rel  Hazel  et  al.  v,  Catkins,  253 
S.  W.  791,  1.  c.  782,  in  which  the  court  said  as  follows* 


" * * * The  law  providing  for  addi- 

tional justices  In  a township  was  en- 
acted for  the  purpose,  no  doubt,  of 
providing  for  the  necessities  of  the 
more  populous  Communities,  and  the 
communities  remote  from  a justice  of 
the  peace,  and  also  to  provide  for  each 
township  a sufficient  number  of  justices 
of  the  peace  to  take  care  of  the  justice 
of  the  peace  litigation  arising  therein. 
This  purpose,  we  think,  should  have  some 
consideration  in  disposing  of  the  ques- 
tion before  us.” 


Therefore,  It  seems  It  was  undoubtedly  the  inten- 
tion of  the  Legislature  to  provide  for  an  additional 
justice  in  an  incorporated  city  with  a population  of 
over  two  thousand,  tie  call  your  attention  specifically 
to  the  portion  of  the  Lection,  supra,  which  is  as 
follows : 


" * * who  shall  be  a resident  of 

such  town  or  city;  * * * * 

Therefore,  the  Legislature  evidently  intended  for  each 
town  as  designated  above  to  be  entitled  tc  a justice 
to  reside  in  the  city. 

»J  . 

Your  second  question  is,  "Should  kiatthewa'  (who 
was  the  i ourth  man  in  a three  man  contest)  name  be 
placed  upon  the  ballot  for  the  general  election  as  a 
candidate  for  the  office  of  Justice  of  the  teace?”  We 
again  refer  you  to  the  citation  on  construction  of  Statutes 
as  set  out  above. 
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Section  11543,  ft.  S.  UiO,9  1939,  reads  as  follows: 


"The  list  of  nominations  published 
by  the  clerks  of  the  county  courts 
of  the  respective  counties  shall  be 
arranged  in  the  order  and  form  in 
which  they  will  be  prirted  upon  the 
ballot,  the  sire  of  type,  squares 
and  emblems  used,  spacing  and  blank 
lines  to  be  as  prescribed  by  law  for 
the  official  ballot:  Provided,  that 
the  names  of  nominees  for  township 
offices  shall  not  be  printed  in  the 
notice  authorized  by  this  section, 
but  such  notice  as  to  township  offi- 
ces shall  be  in  the  following  form: 

"For  justice  of  the  peace twp. , 

(One  or  two  to  elect,  as  the 
case  may  be) 


"For  constable 


twp.. 


"Provided,  that  said  notice  shall  be 
a copy  of  the  ballot  to  be  voted,  ex- 
cept for  the  blank  space  in  the  town- 
ship officers:  Provided  further,  that 
at  the  end  of  each  party  ticket  the 
names  of  the  nominees  for  township 
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offices  shall  be  published,  set 
solid,  paragraphing  or  ly  for  each 
township. " 


The  primary  ballot,  as  we  understand  it,  in  this 
case  was  printed  setting  out  four  names  with  the  in- 
structions to  vote  for  three  as  provided  in  the  Section 

set  out  above. 

e are  assuming  that  ilat  thews,  the  candidate  for 
one  of  the  four  offices  of  Justice  of  the  peace,  re- 
ceived some  votes,  even  though  he  received  less  than  any 
one  of  the  other  three  candidates  for  said  offices. 

Since  we  have  held  that  Joachim  iownship  is  en- 
titled to  four  Justices  of  the  peace,  and  since,  accord- 
ing to  your  request  there  were  only  four  candidates  for 
the  four  offices,  it  is  our  opinion  that  the  candidate 
iiiat thews  sho  lid  be  placed  upon  the  general  election 
ballot. 

Section  11569  It.  s.  iViissouri,  1939,  reads  as 
follows : 


"The  person  receiving  the  greatest 
number  of  votes  at  a primary  as  the 
candidate  of  a party  for  an  office 
shall  be  the  candidate  of  that  party 
for  such  office,  and  his  name  as  such 
candidate  shall  be  placed  on  the  of- 
ficial ballot  at  the  following  elec- 
tion. " 


Ihis  section  is  mandatory,  ana,  since  there  are  four  offi- 
ces to  be  voted  upon,  and  sirce  only  fcur  candidates  filed 
for  the  four  offices,  each  candidate  received  the  "greatest 
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number  of  votes”  at  the  primary  as  a candidate  for  the 
office  of  Justice  of  the  peace. 

It  is  true  that  the  county  clerk  erred  in  stating 
upon  the  official  ballot  that  only  three  of  the  candidates 
should  be  voted  upon,  yet,  errors  of  election  officials 
cannot  \oid  the  voters  who  voted  for  Matthews  as  justice 
of  the  peace. 

In  the  case  of  Bradley  v.  Cox,  271  &o.  438,  John 
H.  Bradley,  now  Commissioner  of  the  supreme  court  of 
Missouri,  'division  No.  1,  was  a contestant  against  Ar  rus 
Cox,  for  the  office  of  Judge  of  the  Springfield  Court  of 
Appeals.  The  election  was  very  close,  and,  upon  examina- 
tion, it  appeared  that  in  iaries  County  1311  votes  were 
cast  for  a man  by  the  name  of  Arch  A.  Johnson,  who  was 
not  the  democratic  Nominee  for  Judge  of  the  opringfleld 
Court  of  Appeals.  The  court,  in  that  case,  held  that 
ever  though  the  county  clerk  hac-  placed  the  wrong  name 
in  the  ballot,  as  a democratic  Nominee, for  Judge  of  the 
Springfield  Court  of  Appeals,  the  error  of  the  county 
clerk  should  not  void  the  1311  voters  who  voted  for  Arch 
A.  Johnson,  who  was  not  a nominee,  and  ruled  that  the  votes 
should  be  cast  for  John  H.  Bradley.  If  the  votea  had  not 
been  counted  for  John  H,  Bradley,  the  contes tee,  Argus 
Cox  would  have  been  elected.  The  court.  In  arriving  at 
that  opinion,  first  saida  (l.  c.  4bl) 


" * * * Ihis  court  is,  however,  com- 
mitted, as  aro  all  courts,  to  the  princi- 
ple that  the  disfrar chisement  of  voters 
is  not  favored.  T.e  will  not  give  to  any 
law  such  a construction  *as  would  permit 
the  disfranchisement  of  large  bodies  of 
voters  because  of  an  error  of  a single 
official*  In  any  case  in  which  the  law 
In  question  *is  fairly  susceptible  of 
any  other. ' ft-**-***..," 


V 
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And,  further  said,  at  1.  c.  453: 


"The  statutory  provision  that  ballots 
Other  than  those  the  county  clerk  pre- 
pares and  causes  to  be  printed  shall 
not  be  cast  or  counted  means,  simply, 
that  no  ballot  shall  be  cast  or  counted 
except  those  officially  prepared,  it 
does  not  mean  if  any  error  occurs  in 
printing  such  ballot  the  ballot  shall 
be  thrown  out,'  (Underscoring  ours.) 


Also,  in  the  case  of  Gass  v,  Evans,  244  Mo,  329, 
1,  c.  354,  the  court  said: 


* # * # The  reasoning  of  VALLIART,  J., 

in  the  Hehl  case  is  unanswerable,  his 
interpretation  of  the  statutes,  follow- 
ing BARCLAY,  J.,  in  the  borers  case,  is 
so  broad,  so  wise  and  so  close  as  to 
leave  nothing  more  to  be  said,  during 
a consideration  of  the  question  from  the 
standpoint  of  statutory  law,  precedent 
and  natural  Justice,  he  quoted  from  a 
Canadian  case  pointing  the  dangers  lurk- 
ing in  any  other  view,  ’It  must  also  be 
borne  in  mind,’  says  BLAKE,  V,  C.,  in 
the  case  borrowed  from  (Grant  v,  hcOallura, 
12  Can.  L.  J.  R.  S.  1.  c.  114),  ’that  if 
the  court  lightly  interferes  with  elec- 
tions on  account  of  errors  of  the  offi- 
cers employed  in  their  conduct,  a very 
large  power  may  thus  be  placed  in  the 
hands  of  these  men.  That  which  arises 
from  carelessness  today  may  be  from  a 
corrupt  motive  tomorrow,  and  thus  the 
officer  is  enabled,  by  some  trivial 
act  or  omission,  to  serve  some  sinister 
purpose,  and  to  have  an  election  avoided, 
and  at  the  same  time  to  run  but  little 
chance  of  the  fraudulent  intent  being 
proved  against  him.’  That  excerpt  aptly 
states  the  sum  of  the  matter  in  a nut- 
shell . M 
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Also,  in  the  case  of  Bowers  v.  Smith,  111  Mo*  45, 
1*  c.  64,  the  court  said: 


"We  conclude  that  a reasonable  and 
natural  construction  of  the  law  for- 
bids us  to  repudiate,  for  any  such 
reasons  as  have  been  presented,  the 
three  thousand  votes  cast  in  Sedalia 
in  1090. 

"If  for  every  error  of  a county  clerk, 
or  harmless  irregularity  in  election 
procedure,  citizens,  having  no  control 
over  either,  are  to  lose  their  right 
of  choosing  public  officers,  the  're- 
form ballot  act,'  instead  of  being 
found  an  improvement  of  the  machinery 
of  popular  government,  will  justly 
be  denounced  as  a 'snare  to  entrap 
the  unsuspecting  voter.'  Guam  v. 

Hubbard  (1889),  97  ho.  519*  Such  a 
result,  however,  was  never  contempla- 
ted in  its  enactment,  and  should  not  be 
brought  about  by  a narrow  and  teclmlcal 
reading  of  it, 

"'Where  any  particular  construction 
which  is  given  to  an  act  leads  to  gross 
injustice  or  absurdity,  it  may  generally 
be  said  that  there  1b  fault  in  the  con- 
struction, and  that  such  an  end  was  never 
intended  or  suspected  by  the  framers  of 
the  act.'  ...  J.,  in  People  ex  rel. 

v.  Board  of  Canvassers  (1891),  129  if,  Y. 
395* 

"While  it  is  well  enough  to  insist  on  a 
proper  and  strict  performance  of  duty  by 
officers  conducting  elections,  we  are  not 
of  the  number  of  chose  who  imagine  that 
such  performance  will  be  promoted  by  dls- 
franohi^i*  j the  whole  body  of  electors 
in  any  locality  where  errors,  such  as 
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are  here  charged,  occur.  The  legis- 
lature has  not  plainly  declared  such 
a purpose,  and  we  think  it  should  never 
be  imported  into  a statute  by  construc- 
tion.1’ 


Also,  in  the  case  of  l.ance  v.  Kearbey,  251  l«o. 
374,  1.  c.  383,  the  court  said* 


0 * * The  uppermost  question  in  apply- 
ing statutory  regulation  to  determine 
the  legality  of  votes  cast  and  counted 
is  whether  or  not  the  statute  itself 
makes  a specified  irregularity  fatal. 

If  so,  courts  enforce  it  to  the  letter. 
If  not,  courts  will  not  be  astute  to 
make  it  fatal  by  judicial  construction. 
(Gass  y.  Lvans,  244  Mo.  1.  c.  353; 

Hehl  v.  Guion,  155  Mo.  76.)  'ouch  a 
construction'  (says  this  court,  speaking 
through  BARCLAY,  J.,  in  bowers  v,  Omith, 
111  Mo.  1.  c.  55)  'of  a law  as  would 
permit  the  disfranchisement  of  large 
bodies  of  voters,  because  of  an  error 
of  a single  official,-  * * * * .” 


Other  states  have  followed  the  same  reasoning 
as  the  Appellate  Courts  of  tills  State,  and  ruled,  that 
the  mistake  of  an  election  officer  should  not  void  the 
will  of  the  people.  In  the  case  of  Raymer  v.  Willis, 
42  S.  Vi.  (2d)  918,  (Ky.),  which  is  a Kentucky  case, 
the  court  said  at  1.  c.  921: 


"Where  election  officers  fail  to  do 
their  duty  in  this  or  any  other  re- 
spect, or  shall  willfully  perform 
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it  in  such  a way  as  to  hinder  the 
objects  of  the  law,  they  may  be 
punished  by  fine  and  imprisonment, 
but  it  is  a general  rule  of  elec- 
tion law  that,  if  the  statutes  do 
not  expressly  declare  that  non- 
co.upliance  with  a specified  pro- 
cedure shall  result  in  throwing 
out  the  precinct  or  other  district, 
a noncompliance  that  does  not  af- 
fect the  fairness  and  equality  of 
the  election  or  the  ascertainment 
of  the  true  result  will  not  vitiate 
the  election*  9 R.  C*  L.  1091,  1092; 
Marilla  v.  Rattennan,  209  Ky.  409, 

273  S.  W.  69;  Muncy  v.  buff,  194 
Ky.  303,  239  S.  W.  49;  Craig  v. 
Spitzer,  140  Ky.  465,  131  S.  W. 

264,  and  cases  cited.  Cf.  Stewart 
v.  Wurts,  143  Ky.  50,  135  S.  W. 

434.  To  hold  otherwise  would  be  to 
subordinate  the  substance  to  the  form, 
the  end  to  the  means.  It  is  a tran- 
scendent rule  that  the  right  of  suf- 
frage will  not  be  destroyed  by  irregu- 
larities or  derelictions  on  the  part 
of  officers  charged  with  the  duty  of 
conducting  the  election  fairly  and 
honestly,  unless  their  misbehavior 
was  such  as  to  render  impossible  of 
Judicial  determination  the  will  of 
the  people  as  expressed  at  the  polls ." 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  office  that 
Joachim  Township,  was,  and  is,  entitled  to  four  Justices 
of  the  peace,  by  reason  of  the  fact  that  there  are  two 
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incorporated  cities  in  the  township  with  a population 
of  over  two  thousand  each. 

It  is  further  the  opinion  of  this  department,  that 
since  there  were  o;  ly  four  candidates  for  the  four  off i 
ces  of  justice  of  the  peace,  then,  all  four  candidates 
should  be  placed  upon  the  ballot  as  candidates  at  the 
general  election,  even  though  in  the  primary  the  voters 
were  erroneously  limited  to  vote  only  for  three  of  the 
four  candidates. 


Respectfully  submitted 


ft.  J.  BURKE 

Assistant  Attorney  General 


APi'i.GVLD: 


ROY  McKlTTRlCK 

Attorney  Oeneral  of  Missouri 


wjb:r;. 


CRIMINAL  PROCEDURE  - Prosecuting  Attorney  certifying 

cost  bill  that  defendant  is  in- 
solvent is  r.ot  liable  in  any 
manner  unless  wilfully  and 
corruptly  done. 


Lecember  8,  1942 


l.on.  ' • sliver  Kasch 
Prosecuting  /ttorney 
Jeffer-sor  bounty 
i.illsboro,  Missouri 


Dear  ^ir : 


e are  in  receipt  of  your  request  for  an.  opinion, 
under  date  of  December  2,  1942,  ".rhich  reaus  as  iollov;s: 


"uorville  . hrickey  was  charged  In 
the  circuit  court  of  Jeffersoi  ^ounty 
with  obtain!  g raei ey  under  false  pre- 
tenses. After  a chan  e of  venue  he 
was  convicted  in  uhe  circuit  court 
of  i.udre.  , . souri.  Iwo  exe- 

cutions for  the  costs  were  issued,  di- 
rected to  the  sheriff  of  Jefferson 
County.  Cn  both  of  these  executions 
said  sheriff  made  nulla  bora  returns 
statirg  that  he  failed  *,o  find  any 
property  of  the  within  named  iorville 
*>.  -rickey  pi  which  to  levy. 

"ihe  costs  in  this  case  should  be  paid, 
but  when  the  fee  bills  are  certified 
to  the  state  auditor,  the  prosecuting 
attorney  must  certify  that  the  deerdart 
is  insolvent. 

"Some  oeople  think  that  Brickey  is 
solvent,  while  others  do  not.  Per- 
sonally 1 do  iot  know  if  he  is  solvent 
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or  ir solvent. 


"■Should  1 sign  the  fee  bill,  certi- 
fying that  the  defer.dent  is  insolvent; 
ar.d  if  1 do,  is  there  liability,  of 
any  kind,  on  my  pa  t?n 


Section  4259  R.  3.  .-issonri,  1939,  reads,  partially, 
as  follows: 


w •••'•  * In  cases  in  which  the  de- 

fendant is  convicted,  the  judge  and 
prosecuting  attorney  shall  certify, 
in  addition  to  the  foregoing  facts, 
that  the  defendant  is  insolvent,  and 
that  ro  costs  charged  in  the  fee  bill, 
fees  for  board  excected,  were  incurred 
or.  the  part  of  the  defendant." 


Under  the  above  partial  section  the  judge  and 
prosecuting  attorney  shall  certify  that  the  defendant 
is  insolvent  and  for  that  reason  the  State  shall  pay 
the  costs,  but  the  Stele  auditor  is  not  bound  by  that 
certification  and  may  refuse  to  pay  the  costs,  for 
the  rersor.  that  the  defer  car  t is  solvent.  1 mention 
this  becase  the  judge  and  prosecuting  attorney  are 
not  the  sole  judges  of  the  solvency  of  the  defer  ant. 
'lhat  the  State  auditor  may  refuse  to  audit  claims  certi 
fied  under  this  section  was  held  in  the  case  of  State 
ex  rel  Suter  et  al.  v.  ilder.  State  Auditor,  196  . io. 
418,  1.  c.  428,  where  t.  e court  said: 
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”Vv6  are  of  t!  e opinion  that  the 
rules  of  law  anounced  in  the  cases 
heretofore  cited  are  applicable  to 
the  provisions  of  the  statute  in  re- 
lation to  cost  bills  in  criminal  cases 
as  they  now  exist,  and  we  are  of  the 
opinion  that  the  certificate  of  the 
judge  and  prosecating  attorney  as  to 
the  taxation  of  costs  in  criminal  cases 
is  not  conclusive  upon  the  State  Audi- 
tor, nor  do  -•'e  mean  to  say  that  the  con- 
clusion or  disallowance  by  the  utate 
Auditor  of  a fee  bill  is  conclusive  upon 
the  parties  claim  In;-,  the  f eesT  TEe  audi- 
tor- is  sub.ject  t_o  the  supervision  of  the 
Supreme  Court , and  if  he  refuses  to  audit , 
adjust  and  settle  costs  which  1. av e been  " 
properly  taxed  and  certified  by  the  judge 
and  prosecuting  attorney  , the  court  will 
not  hesitate  by  i^ts  process  to  compel  him 
to  perform  his  duty  in  that  regard.  Tender- 
scoring  ours.) 


Under  Section  4239,  supra,  the  jud  e and  prosecuting 
attorney  are  acting  in  both  a judicial  and  ministerial 
duty.  The  proper  manner  ir  which  to  determine  whether 
or  not  a defendant  is  solvent,  or  is  unable  to  pay  the 
cost,  is  to  have  an  execution  issued  by  the  circuit  clerk 
to  the  sheriff,  who  shall  make  his  return.  Under  the  facts 
in  your  request  the  sheriff  of  Jefferson  County  has  at- 
tempted to  serve  two  separate  executions,  and  has  made 
a nulla  bona  return  on  both  executions.  That  this  was 
the  proper  procedure  by  which  to  determine  the  solvency 
of  the  convicted  de:>.  enuant,  was  held  in  the  case  of 
State  ex  rel  i- . . Hopkins  v.  Justices  of  buchanan  County 

Court,  41  i.o,  254,  1.  c.  257,  where  the  court  said: 


" * * V.:hat  difference  can  it  make 

to  the  county  whether  he  is  tried  and 
convicted  of  the  offense  charged  against 
him,  or  voluntarily  confesses  tie  charge 
to  be  true?  In  either  case  he  would  be 
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required  by  the  jud  ;mer  t of  the 
court  to  suffer  the  penalty  irposed 
by  law.  In  this  case  the  judgment  of 
the  court  entered  upon  his  own  volun- 
tary assumption  to  pay  the  costs  was 
sufficient  to  bind  him  for  that  pur- 
pose. In  other  words,  he  2:as  by  his 
own  act  fixed  his  liability  to  pay  the 
costs,  and  if  unable  to  pay  them,  the 
penalty  is  just  as  much  bound  as  if 
his  liability  had  been  fixed  by  law. 

’ e can  perceive  no  reason  why  the 
services  rendered  in  issuing  the  exe- 
cution were  not  as  necessary  as  any 
others  charged  for.  It  was  perhaps 
the  most  satisfactory  way  in  whi ch 
the  ability  of  the  defendant  to  pay 
costs  co , la  be  determined , * 1 

{underscoring  ours. ) 


In  your  request  you  ask, that  if  you  should  sign  the 
fee  bill  and  it  should  develop  that  the  defendant  is 
not  insolvent,  would  you,  in  any  way,  be  liable,  it 
has  been  held  that  where  a judge  Is  acting  in  a mini- 
sterial capacity,  or  a prosecuting  attorney  who,  as  a 
ministerial  officer  is  acting  in  the  capacity  which  is 
in  itself  judicial,  that  in  order  to  hold  either  officer 
liable  for  a mistake  he  must  have  acted  in  a spirit 
of  wilfullress,  corruption  and  malice.  It  was  so  held 
in  the  case  of  State  ex  rel  v.  Diemer,  255  Mo.  336,  l.c., 
354,  where  the  court  said: 


"The  question,  one  of  public  concern, 
in  some  of  its  phases,  is  by  no  means 
new.  Pike  v.  ISegoun,  44  lio.  1.  c.  496 
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et  seq. , followed  heed  v.  Conway, 

20  i.io.  22,  in  holding  to  the  general 
doctrine  .announced  above.  In  the 
Pike  case  it  was  ruled: 

"•When  duties  which  sre  purely  mini- 
sterial sre  cast  upon  officers  whose 
chief  functions  are  judicial,  and  the 
ministerial  duty  is  violated,  the  offi- 
cer, although  for  most  purposes  a judge, 
is  still  civilly  responsible  for  such 
misconduct.  (Vilson  v.  The  Mayor,  1 
ten.  599;  hochester  hite  Lead  uo.  v. 
City  of  hochester,  3 Comst.  463.)  And 
the  same  rule  obtains  where  judicial 
functions  sre  cast  upon  a ministerial 
officer,  but  to  render  a judge  acting 
in  a ministerial  capacity,  or  a mini- 
sterial officer  acting  in  a capacity 
in  its  nature  judicial,  liable,  it  must 
be  shown  that  his  decisions  were  not 
merely  erroneous,  but  that  he  acted 
from  a spirit  of  willfulness,  corrup- 
tion, and  malice;  in  other  words,  that 
his  action  was  knowingly  wrongful,  and 
not  according  to  his  honest  convictions 
In  respect  to  his  duty.1 

"The  Reed- Conway  case,  supra,  quoted 
with  approval  from  Jenkins  v.  ’ aldron, 

11  Johns,  hep.  1.  c.  121.  In  that  case 
inspectors  of  election  were  sued  for 
denying  a voter  the  right  to  vote.  In 
denying  recovery  the  eminent  bendh,  pre- 
sided over  by  no  less  an  authority  In 
the  law  than  Kent,  closed  its  judgment 
with  these  words: 
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II 


on. 


"'It  would,  ir.  our  opinion,  be  op- 
posed to  all  the  principles  of  law, 
justice  and  sound  policy,  to  hold 
that  officers  called  upon  to  exercise 
their  deliberative  Judgments,  are 
answerable  for  a mistake  in  law,  either 
civilly  or  criminally,  when  their  mo- 
tives are  pure,  and  untainted  with  fraud 
or  malice . ' 

"To  the  same  effect  is  Schoettgen  v. 
Mlson,  48  Mo.  253. 

"These  defendants  were  acting  within 
the  scope  of  their  express  statutory 
authority  in  allowing  or  disallowing 
claims.  They  were  not  guilty  of  arbi- 
trarily, wantonly,  oppressively  or 
fraudulently  conducting  themselves  and, 
under  such  circumstances,  they  are  not 
personally  liable  for  acting  in  ac- 
cordance with  their  honest  convictions 
of  duty.  (iscCutcheon  v.  »indsor,  55  to. 
1.  c.  153.)  The  reasoning  of  Washington 
County  v.  Boyd,  64  Mo.  179,  sustains  the 
Judgment  below;  and  so  does  that  of 
i^dwards  v.  Ferguson,.  73  Mo.  686,  and 
Knox  County  v.  Hunolt,  110  Mo.  1.  c. 

75,  and  Albers  v.  Merchants'  Exchange, 
138  -o.  1.  c.  164,  and  ’'iiHams  v.. 
Elliott,  76  Mo*.  App.  1.  c.  12  (a  case 
on  its  facts  nearly  in  point),,  and  so 
Schooler  v.  Arrington,  106  to.  App. 

607." 


Also,  in  the  case  of  Knox  County  v.  Kunolt,  110  Mo. 
67,  1.  c.  75,  the  court  said: 
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"but  where  the  public  officer  Is 
by  law  vested  with  discretionary 
ministerial  overs,  and  he  acts 
within  the  scope  of  his  authority, 
he  Is  not  liable  in  damages  for  ax. 
error  in  Judgment,  unless  guilty  of 
corruption  or  a wilful  violation  of 
the  lav/,  lie  is  not  liable  for  an 
honest  mistake,  'ihis  principle  has 
been  asserted  by  this  court  under  a 
variety  of  circumstances.  Heed  v. 
Conway,  20  ho.  23;  Pike  v.  i-egoun, 
44  Mo.  492;  McCutehen  v.  Windsor, 

55  ho.  149;  48  ho.  254;  -dv:ards  v. 
Ferguson,  73  »o.  686;  Washington 
Co.  v.  Boyd,  64  ho.  179." 


COl.CLCLilOi: 


In  view  of  the  above  authorities,  it  is  the 
opinion  of  this  department  that  where  an  execution  was 
issued  by  the  circuit  clerk  for  criminal  costs,  and  was 
returned  nulla  bona  by  the  sheriff,  and  the  prosecuting 
attorney  certifies  to  the  state  auditor  on  the  cost  bill 
that  the  convicted  defenuant  Is  insolvent,  and  it  later 
develops  that  the  convicted  defendant  is  solvent,  the 
prosecuting  attorney  is  not  liable  in  any  maxmer,  un- 
less he  acted  corruptly,  or  wilfully  violated  the  law. 


AP.  ROVjDD: 


Respectfully  submitted 


. . •: . 

Assistant  Attorney  General 


ROY  McKITTRICK. 

Attorney  General  of  Missouri 


MIftbOURI 
R-AL  Etil'A'i'E 

: Restriction  agreement  filed  after 

deed  of  trust  does  not  aoply  to 
purchaser  at  trustee's  sale. 


July  16,  1942 

Missouri  cal  v state  Commission 
Jefferson  City,  ^liss;  rl 

At tontion  : Mr.  , hobba,  Secretary. 

uentlemen: 


Me  are  in  receipt  of  y^ur  roqucst  for  on  opinion, 
under  date  of  July  14,  1942,  which  reads  at.  follows  1 

"V/o  luive  a l'censee  in  .lanaas  oily 
namely  helly-Towr sain  Company  wiio 
are  agents  for  tie  Hone  Owners  Loan 
Corporation  ard  as  agent  had  the  list- 
ing of  2411  Prospect,  Lansas  City, 

Missouri.  Laid  property  is  restricted 
as  to  sale  to  negroes  as  shown  in  docu- 
ment A 477865,  Look  B,  3039,  Page  27, 
signed,  acknowledged  and  executed  by 
the  property  owners  the  18th  day  of 
Decern-  er  1950,  filed  lor  recording 
August  5,  1931. 

"A  negro  buyer  called  at  licensee 
office  and  desires  to  buy  this  proper- 
ty. The  licensee  tisKed  the  Home  owners 
Loan  Corporation  if  che  propel  ty  could 
be  sold  to  negroes.  The  Home  owners 
Loan  Corporation  through  its  Regional 
Counsel  requested  an  opinion  and  hr. 

W.  U.  hcAdaiiis,  Vice  President  of  the 
Missouri  Abstract  and  Title  insurance 
Company,  Kansas  city,  liissouri  advised 
them  as  follows : 
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"V.'e  liave  your  letter  of  July  6th  regar- 
ding our  certificate  o*  tLe  property 
involved  in  the  captioned  case,  and 
desire  to  advise  that  a restriction 
agreement  v/as  i iled  August  o,  1931, 
and  recorded  in  i-ook  b-3035  at  Page 
27,  restricting  the  U3e  of  the  premi- 
ses in  question  and  other  property  in 
the  surrounding  neighborhood  against 
use  by  negroes  for  a period  of  fifteen 
years  from  and  after  January  1,  1931, 
with  provision  for  automatic  extension 
for  successive  periods  of  fifteen  years 
thereafter  unless  released  in  the  man- 
ner therein  provided,  but  this  restric- 
tion was  cut  out  by  the  foreclosure  of 
a prior  deed  of  trust  at  trustee's  fore- 
closure sole  held  on  daptember  14,  1931, 
and  y/aa  not  recognised  by  the  purchaser 
at  sale  sale  nor  any  subsequent  grantee 
by  any  evidence  of  record,  and  we,  there- 
fore, take  the  position  that  our  certifi- 
cate regarding  this  matter  is  correct 
and  that  there  are  no  restrictions  in- 
volving the  premises  in  question  vYhich  • 
you  are  required  to  recognize.” 


In  the  letter  of  .*r.  . M.  McAdams,  which  you 

quote  in  your  request,  it  is  stated  that  the  restric- 
tion agreement  was  filed  August  3,  1931,  and  recorded 
in  Look  L-3339,  at  page  27,  Also,  that  this  agreement 
was  to  be  in  effect  for  a period  of  fifteen  years  from 
January  1,  1931,  with  provisions  for  automatic  exten- 
sions. he  also  states  that  the  purchaser  at  the  trustee' 
foreclosure  sale,  which  was  held  on  oeptember  14,  1931, 
did  not,  in  anj  manner  recognize  or  a^ree  to  the  re- 
striction agreement,  bince  tne  a reement  was  filed 
August  3,  1931,  and  the  deed  of  trust  was  foreclosed 
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on  September  14,  1931,  lor  the  purpose  of  this  opinion 
we  are  assuming  that  the  deed  of  trust  was  given  on  the 
property  before  the  date  of  the  restriction  agreement, 
or  the  date  of  the  filing  of  the  restriction  agreement, 
and  that  the  deed  of  trust  did  not  contain  any  of  the 
restrictions  set  oat  in  the  restriction  agreement. 


Section  3426  a.  3.  Missouri,  1939,  reads  as 

follows : 


fhie 


rery  instrument  in  writing  that 
conveys  any  real  estate,  or  whereby 
any  real  estate  may  be  affected,  in 
law  or  equity,  proved  or  acknowledged 
and  certified  in  the  manner  hereinbe- 
fore prescribed,  sliall  be  recorded  in 
the  office  of  the  recorder  of  the  coun- 
ty in  which  such  real  estate  is  situated." 


It  will  be  noticed  that  in  the  above  section  it 
is  specifically  stated:  " # *■  * whereby  any  real  estate 
may  be  affected,  * * ."  By  the  filing  of  the  deed  of  trust 
it  was  notice  to  any  subsequent  actions  affecting  the  real 
estate,  that  the  property  was  subject  to  the  amount  of  the 
loan  described  in  the  deed  of  trust,  and  also  subject  to 
foreclosure  if  the  loan  was  not  paid  at  a certain  time. 

Section  3427  r.  S.  Missouri,  1939,  reads  as  follows: 


"hvery  such  instrument  in  writing, 
certified  and  recorded  ir  the  manner 
hereinbefore  prescribed,  shall,  from 
the  time  of  filing  the  same  with  the 
recorder  ior  record,  impart  notice 
to  all  persons  of  the  contents  there- 
of ana  all  subsequent  purchasers  and 
mortgagees  shall  be  deemed,  in  law 
and  equity,  to  purchase  with  notice* " 
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It  has  been  held  in  tills  ocatt  that  tne  mortgagor 
may  perform  certair  things  incidental  uo  the  property, 
even  though  it  is  subject  to  a mortgage  or  deed  of  trust, 
but  the  mortgagor  cannot  perform  something  that  would 
be  a detriment  to  the  mortgage  of  record,  ^here  is  no 
question  but  that  a first  mortgage  cannot  be  affected 
by  the  giving  of  a second  mortgage. 

Under  the  facts  in  your  request  the  restriction 
agreement  was  not  entered  ii'to  until  after  the  deed  of 
trust  had  been  given.  That  the  rights  of  the  mortgagee 
were  paramount  to  the  rights  of  the  mortgagor,  under  the 
facts  set  out  in  your  request,  ia  upheld  in  one  case  of 
nurengy  et  al,  v,  quitablo  Fealty  Corporation,  107  $, 

W.  (2d)  68,  1,  c,  71,  where  the  court  said; 


’'In  tills  btate  a mortgage  or  deed  of 
trust  conveys  no  estate  in  exit  land, 
but  merely  creates  and  evidences  a 
lien  thereon  to  secure  the  debt,  uruil 
the  mortgagor  defaults  ar.o  the  mortga- 
gee forecloses  or  takes  possession  the 
mortgagor  continues  as  the  ovxner  of 
the  estate  and. has  a right  to  lease, 
sell,  and  in  every  respect  deal  with 
the  mortgaged  premises  as  owner,  mari- 
ne tt  v,  Plummer,  28  do,  142;  city  of 
opringfield  ex  rel.  bouthern  .lisaouri 
Trust  Co.  v,  Ransdell,  305  ho,  45, 

264  o,  . 771;  hunter  v.  henry  (ho, 
hpp, ) 181  s • , 597 « Or,  to  otherwise 

express  the  rule,  a mortgage  or  need 
of  trust  on  real  estate  is  merely  a' 
security  for  the  debt.  As  long  as 
the  mortgagor  is  in  possession,  he 
v may  sell  or  may  lea^e  the  premises 
and  collect  the  rents  and  proceeds 
and  is  entitled  to  sue  for  and  re- 
cover all  damages  resulting  from  tne 
injuries  Inflicted  upon  or  from  any 
interference  with  his  possession* 

As  to  all  parties  save  and  except 
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the  mortgagee,  these  rights  and 
remedies  belong  to  the  mortgagor 
to  the  same  extent  after  as  before 
the  mortgage  was  executed.  As  to 
all  the  world  except  the  mortgagee, 
the  mortgagor  continues  the  real 
owner.  " 


Also,  in  the  case  of  Guaranty  Cavings  & Loan  nas’n 
et  al.  v.  City  of  opringfield,  113  S.  W.  (2d)  147,  Pars 
10,  11,  where  tha  co^rt  said: 

"The  mcirtgages  of  the  respondent 
Guaranty  savings  « Loan  Association 
were  dijly  recorded  in  the  office  of 
the  redorder  of  deeds  for  Greene 
county,  and  therefore  the  appellant 
in  making  settlement  with  the  Hivelya 
was  charged  with  knowledge  of  their 
existence  and  contents,  and  the  lien 
created  upon  the  land  in  question. 

Lections  3039,  3040,  n.  8.  Ho.  1929, 

Mo.  St.  Ann.  secs.  3039,  3040,  pp. 

1879,  I860;  Clay  v.  V.alker,  Mo.  App., 

6 S.  Vt.  2d  961,  962. 


"The  authorities  in  this  state  and 
in  other  states  conflict  to  some  ex- 
tent as  to  whether  the  mortgagee  is 
an  ’owner*  and  whether  hia  interest 
in  the  real  estate  Is  ’property,’ 
but  this  question  is  settled  by  the 
case  of  Morgan  v.  Willman,  supra. 

The  court  in  this  case,  318  Mo.  151, 
loc . Cit.  168,  1 3.  W.  2d  193,  200, 

58  A.  L.  R«  1518,  s.  ’After  a 
careful  and  thoughtful  analysis  and 
study  of  the  authorities  bearing  upon 
the  question,  we  are  constrained  to 
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the  view,  and'  so  hold,  that  the 
interest  of  plaintiff  in  the  land 
in  controversy,  by  reason  of  being 
the  owner  and  holder  of  the  note 
secured  by  the  deed  of  trust  upon 
such  land,  is  "property,”  and  that 
plaintiff  is  the  “owner"  of  property, 
within  the  meaning  and  intent  of  sec- 
tion 21,  art,  2,  of  the  ^onstituion, 
and  the  applicable  statutes  of  this 
state, ' 

I 

"Whatever  has  been  held  by  the  courts 
of  tills  state,  regarding  the  status 
of  a mortgagee  relative  to  the  land 
secured  by  his  deed  of  trust,  if  in 
conflict  with  this  case,  is  not  bind- 
ing ar  this  court,  as  this  is  the 
latest  aru  governing  decision  of  the 
Supreme  Court,  and  puts  at  rest  all 
doubt  regarding  the  status  of  the  mort- 
gagee, section  21  of  article  2 of  the 
Constitution  of  Missouri  provides  that 
private  property  shall  not  be  'taken' 
or  'damaged'  without  Just  compensation 
to  the  owner  thereof.  The  mortgagee 
therefore  is  an  'owner'  within  the 
contemplation  of  thia  constitutional 
provision  and  his  interest  in  the  land 
is  'property,'  His  rights  are  twofold— 
if  the  property  is  taken  in  whole  or  in 
part  he  must  be  compensated,  if  it  is 
damaged  he  must  be  compensated,  and 
there  is  no  distinction  1*  so  far  as  the 
inert  '..joe  is  concerned  between  the  taking 
arc  damaging  of  his  property,  ne  has  the 
right  under  article  2,  sec,-  21,  of  the 
Constitution  to  compensation  in  either 
event," 
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If  the  deed  of  trust  had  been  given  after  the 
filing  of  the  restriction  a reevent,  the  a re  client  would 
not  be  afrected  by  the  foreclosure.  However,  since, 
according  to  your  request,  it  was  such  a short  time  be- 
tween the  foreclosure  ana  ohe  filing  of  the  restriction 
agreement,  we  are  assuming  that  the  deed  of  trust  was 
given  before  the  filing  of  the  restriction  agreement. 


COaCh. SlOh 


In  view  of  th6  above  autnorities,  it  is  the  opinion 
of  this  department  that  the  or operty  at  2411  Prospect, 
ksnsas  City,  Missouri,  is  not  subject  to  the  restriction 
agreement,  as  to  the  sale  to  negroes,  as  shown  in  docu- 
ment A 477365,  look  B,  5059,  page  27,  in  the  office  of 
the  recorder  of  deeds  of  Jackson  County,  Missouri. 

It  is  farther  the  opinion  of  this  department  that 
if  the  deed  of  trust  was  given  after  the  filing  of  the 
restriction  agreement,  the  above  described  property 
would  be  subject  to  the  restriction  agreement.,  even 
though  it  had  been  foreclosed  by  a trustee’s  sale. 


Respectfully  submitted. 


APPROVED: 

W.  J.  bURKL 

Assistant  Attorney  General 


VANE  C.  TEURLO 
Acting  Attorney  General 
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PENAL  INSTITUTIONS:  Time  in  jail  on  stay  of  execution 

is  not  serving  penitentiary  sen- 
tence . 


September  10,  1942 


lion.  Paul  V.  Lens 
I- arms  Commissioner 
department  of  Penal  Institutions 
Jefferson  City,  Missouri 


Lear  Sir: 


V«e  are  in  receipt  of  your  request  for  ar.  opinion, 
under  date  of  September  9,  1942,  which  reads  as  follows: 


"I  should  like  to  have  a ruling  from 
you  covering  the  situation  which  I 
outline  below: 

"In  this  case  the  inmate  of  this  insti- 
tution was  sentenced  by  the  Circuit 
Court  of  the  city  of  St.  Louis  to  Life  Im- 
prisonment on  the  24th  day  of  June, 1936; 
on  the  14th  of  July,  1936,  the  same  Cir- 
cuit Court  entered  up  an  order  holding 
this  man  in  the  city  Jail  in  St.  Louis 
'until  further  order  of  the  court'. 

About  this  time  the  judgment  and  sentence 
was  appealled  to  the  Supreme  Court  of 
Missouri  pending  which  appeal  the  inmate 
continued  to  serve  on  the  original  Judg- 
ment and  sentence  in  the  city  jail;  on 
the  17th  of  August  the  Supreme  Court  af- 
firmed the  Judgment  of  the  Circuit  Court 
ar.d  the  defendant  was  on  the  same  day 
lodged  in  the  Penitentiary  and  entry 
was  made  in  our  Serial  Kecord  Book  that 
the  sentence  commenced  on  August  17, 

1938,  the  date  of  the  Supreme  Court  Man- 
date. 


Hob.  Haul  V.  Kens 


(2) 


September  10,  1942 


"I  should  like  to  know  whether  in 
your  opinion  this  sentence  legally 
starts  on  June  24,  1936  and  whether 
it  should  be  so  entered  in  our  Journal, 
or  Serial  Record  Book,  which  is  kept 
in  accordance  with  the  act  of  the  Legis- 
lature." 


Section  4106  R.  S.  Missouri,  1939,  reads  as  follows: 


"Where  any  convict  shall  be  sentenced 
to  imprisonment  in  the  penitentiary, 
the  clerk  of  the  court  in  which  the 
sentence  was  passed  shall  forthwith 
deliver  a certified  copy  thereof  to 
the  sheriff  of  the  county,  who  shall, 
without  delay,  either  in  person  or  by 
a general  and  usual  deputy,  cause  such 
convict  to  be  transported  to  the  peni- 
tentiary and  delivered  to  the  keeper 
thereof. " 


Under  this  section  it  is  mandatory  that  upon  the 
conviction  and  sentence,  the  sheriff,  without  delay, 
should  transport  and  deliver  a convict  to  the  State 
Penitentiary.  In  view  of  Section  4106,  supra,  the 
legislature,  in  order  to  protect  defendants  who  have 
been  convicted,  in  their  appeal,  enacted  Sections  4130 
and  4131  R.  S.  Missouri,  1939,  which  grant  the  defendant 
time  for  appeal.  It  also  enacted  Section  4132  R.  S. 
Missouri,  1939,  which  reads  as  follows: 


"No  such  appeal  or  writ  shall  stay 
or  delay  the  execution  of  such  Judg- 
ment or  sentence,  except  in  capital 
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cases,  unless  the  supreme  court, 
or  a judge  thereof,  or  the  court  in 
which  the  judgment  was  rendered,  or 
the  judge  of  such  court,  on  inspec- 
tion of  the  record,  shall  be  of  opin- 
ion that  there  is  probable  cause  for 
such  an  appeal  or  writ  of  error,  or 
so  much  doubt  as  to  render  it  expedi- 
ent to  take  the  judgment  of  the  supreme 
court  thereon,  and  shall  make  an  order 
expressly  directing  that  such  appeal  or 
writ  of  error  shall  operate  as  a stay 
of  proceedings  on  the  judgment;  but  in 
capital  cases  the  order  granting  the  ap- 
peal shall  operate  as  such  stay  abso- 
lutely. ” 


Under  this  section  the  Supreme  Court,  a Judge  thereof, 
or  the  Judge  of  the  court  in  which  the  judgment  was  ren- 
dered may  grant  a stay  of  execution.  It  goes  without  say- 
ing, that  upon  a stay  of  execution  the  convict  is  not  serv- 
ing the  term  of  his  conviction  set  out  In  the  judgment. 

The  Legislature  also,  in  order  to  retain  the  custody  of  the 
defendant  during  a stay  of  execution,  enacted  Lection  4135 
R.  S.  Missouri,  1939,  which  reads  as  follows: 


"Ifthe  defendant  in  the  judgment  so 
ordered  to  be  stayed  shall  be  in  cus- 
tody, it  Bhall  be  the  duty  of  the 
sheriff,  if  the  order  were  made  by 
the  court  rendering  the  Judgment,  or 
upon  being  served  with  the  clerk’s 
certificate  and  a copy  of  the  order, 
to  keep  the  defendant  In  custody  with- 
out executing  the  sentence  which  may 
have  been  passed,  to  abide  such  Judg- 
ment as  may  be  rendered  upon  the  ap- 
peal or  the  writ  of  error." 
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Under  this  section  the  sheriff  is  ordered  to  keep 
the  defendant  in  custody  without  executing  the  sentence, 
that  is  delivery  to  the  penitentiary. 

In  reading  over  your  request,  we  notice  you  state 
that  the  Circuit  Court  of  St.  Louis  made  an  order  hold- 
ing the  defendant  in  the  city  jail  in  St.  Louis  until 
further  order  of  the  court.  It  is  not  for  us  to  say 
whether  this  is  a stay  of  execution,  and  It  is  a natter 
of  fact  as  to  whether  the  order  was  made  as  a stay  of 
execution  or  whether  it  was  an  order  unlawfully  made. 

If  It  was  not  a stay  of  execution,  he  should  be  allowed 
his  Jail  time  spent  in  the  ot.  Lo\iis  bounty  jail.  It 
was  so  held  in  Ex  parte  Perse,  286  S.  W.  733,  Par.  11, 
where  the  court  said: 


"Docket  entries  also  show  that  a stay 
of  execution  for  90  days  was  granted 
defendant,  fco  commitment  was  issued 
until  the  expiration  of  90  days,  and 
it  Is  contended  that  the  justice  had 
no  authority  to  grant  a stay  of  exe- 
cution, and  that  it  was  his  duty  to 
have  issued  a commitment  immediately, 
and,  since  he  did  not,  he  could  not 
issue  It  90  days  thereafter.  At  the 
time  of  this  judgment,  Lay  26,  1925, 
the  justice  did  not  possess  the  power 
to  grant  a stay  of  execution,  and  that 
order  of  the  justice  was  void.  Vie  do 
not  think,  however,  that  the  delay  of 
90  days  In  Issuing  the  commitment,  in 
and  of  itself,  rendered  the  commitment 
void.  The  time  of  the  jail  sentence 
was  6 months,  and  had  the  commitment 
been  issued  on  the  same  day  that  the 
judgment  was  entered,  the  sentence 
would  not  have  expired  at  the  end  of 
90  days.  We  are  of  the  opinion  that, 
since  It  was  the  duty  of  the  justice 
to  Issue  the  commitment  immediately. 
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the  time  of  defendant's  sentence 
to  Jail  would  begife  immediately, 
and  that  he  would  fee  entitled  to 
the  benefit  of  the  time  from  the  date 
of  the  Judgment,  and  upon  the  expira- 
tion of  6 months  from  that  date  he 
would  be  entitled  to  his  release,  no 
matter  when  the  commitment  was  issued. 

* * # * * *r  it  a « # # • 


The  purpose  of  the  enactment  of  Sections  4132  and 
4135,  supra,  was  to  aid  defendant  in  his  appeal.  The 
Legislature  further  enacted  Section  4136  R.  S.  Missouri, 
1939,  which  reads  as  follows: 


"In  all  cases  where  an  appeal  or 
writ  of  error  is  prosecuted  from  a 
Judgment  in  a criminal  cause,  except 
where  the  defendant  is  under  sentence 
of  death  or  imprisonment  in  the  peni- 
tentiary for  life,  any  court  or  officer 
authorized  to  order  a stay  of  proceed- 
ings under  the  preceding  provisions 
may  allow  a writ  of  habeas  corpus,  to 
bring  up  the  defendant,  and  may  there- 
upon let  him  to  bail  upon  a recognizance, 
with  sufficient  sureties,  to  be  approved 
by  such  court  or  Judge." 


Under  this  section,  after  a stay  of  execution  had  been 
granted  the  prisoner  could  make  bond,  subject  to  the  final 
decision  of  the  Appellate  Court.  Of  course,  under  a valid 
stay  of  execution  the  time  spent  at  liberty  under  his  bond 
is  not  recognized  as  part  of  the  time  under  his  sentence. 
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It  was  so  held  In  the  case  of  Ex  Parto  Perse, 
286  S.  Vf.  733,  Par.  12,  where  the  court  3aid: 


"after  this  proceeding  was  begun, 
and  the  writ  of  habeas  corpus 
issued,  the  petitioner  gave  bond, 
and  has  been  at  liberty  since  that 
time.  The  time  he  has  been  at  lib- 
erty under  this  bond  should  not  be 
credited  on  the  6 months  provided 
in  the  sentence." 


There  is  no  question  but  that  under  Section  4132, 
supra,  the  court  may  grant  a stay  of  execution  where 
there  is  probable  cause  for  an  appeal,  or  writ  of  er- 
ror. It  was  so  held  in  the  case  of  Ex  Parte  Thornberry, 
254  3.  V*v.  1087,  1.  c.  1090,  where  the  court  said: 


" * * *•  That  a court  lias  power, 
in  the  exercise  of  its  discretion, 
to  suspend  a sentence  a reasonable 
time  for  a proper  purpose  there  Is 
no  question.  That  purpose  has  usually 
been  construed  under  our  practice,  in 
the  absence  of  any  statute  on  the  sub- 
ject, to  granting  time  to  file  a motion 
for  a new  trial  or  in  arrest  of  judg- 
ment, to  secure  bail,  or  to  pei-fect 
or  pending  an  appeal 


Section  4153  R.  S*  Missouri,  1939,  reads  as  follows: 


"Vihen  the  appeal  is  taken,  or  the 
writ  of  error  is  sued  out  by  the 
party  Indicted,  if  the  supreme  court 
affirm  the  judgment  of  the  court  be- 
low it  shall  direct  the  sentence  pro- 
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nounced  to  be  executed,  and  the 
same  shall  be  executed  accordingly; 
if  the  Judgment  be  reversed,  the 
supreme  court  shall  direct  a new 
trial,  or  that  defendant  be  abso- 
lutely discharged,  according  to 
the  circumstances  of  the  case." 


Under  the  above  section,  the  Supreme  Court  may  af- 
firm the  Judgment  of  the  court  and  direct  that  the  sentence 
pronounced  be  execu  ted. 

Since  the  defendant  in  the  case  continued  to  take 
advantage  of  the  stay  of  execution  by  remaining  in  the  city 
Jail  of  St.  Louis,  and  did  not  obtain  his  release,  on  bond, 
as  provided  in  Section  4156,  supra,  he  was  not  serving  the 
sentence  under  the  Judgment  of  the  court  and  his  sentence, 
under  the  Judgment  of  the  court,  did  not  begin  until  he 
entered  the  penitentiary.  v 

Section  9061  R.  S.  Missouri,  1939,  reads  as  follows: 


"The  commission  shall  keep  a Journal, 
in  which  it  shall  enter  regularly  the 
reception,  discharge,  death,  pardon  or 
escape  of  every  convict,  and  all  other 
occurrences  of  note  that  concern  the 
state  of  the  penitentiary." 


Under  this  Section  the  Commission  enters  into  the 
Serial  Record  Book  the  date  of  the  commencement  of  the 
sentence,  which,  under  the  facts  in  your  reouest,  would  be 
August  17,  1938. 

Of  course,  in  case  of  a parole  or  pardon  by  the 
Board  of  Probation  and  Parole,  the  board  may  take  into 
consideration  the  fact  that  the  defendant  spent  over  a 
year  in  the  city  Jail  in  the  City  of  St.  Louis.  That 
authority  is  granted  to  it  under  Section  9160  R.  S.  Mis- 
souri, 1939. 
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COl PLUS ION 


Therefore,  It  is  the  opinion  of  this  department, 
that  If  the  order  made  by  the  Judge  of  the  Circuit  Court 
of  St.  Louis  was  a stay  of  execution,  then  the  sentence 
legally  starts  on  August  17,  1938,  which  'fas  the  date  of 
the  Supreme  Court  mandate  and  mittimus,  and  reception  in 
the  penitentiary,  and  not  June  24,  1936,  which  was  the  date 
of  the  sentence  in  the  lower  coffrt  and  should  be  so  entered 
in  the  serial  Record  Book. 

It  is  further  the  opinion  of  this  department  that 
if  the  order  made  by  the  Circuit  Court  of  St.  Louis  w.is 
not  a stay  of  execution,  the  date  of  the  commencement  of 
the  sentence  would  still  be  August  17,  1938,  but  the  de- 
fendant, If  the  sentence  was  for  a certain  number  of  years, 
instead  of  life,  would  be  entitled  to  have  the  time  spent 
In  the  city  Jail  deducted  from  his  term.  This  could  only 
be  determined  by  way  of  habeas  corpus  proceeding. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


AP  ROVED: 


ROY  McKI'l’TRICK 

Attorney  General  of  Missouri 
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PENITENTIARY  Revolving  fund  may  be  used  to  pur- 
REVOLVING  FUND:  chase  livestock  for  the  farm  indus- 
tries of  the  Department  of  Penal 
Institutions. 
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Mr.  Paul  V.  x.onz 
Farms  Co  mlssioner 
Department  of  renal  Institutions 
Jefferson  City,  i.isscuri 
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Dear  »-or.  aouz: 


This  is  in  reply  to  yours  of  rcoent  date 
herein  you  su  lait  u question  on  the  following 
stater.ient  of  facte: 


' c r ..  vonC,  out  control, 

the  on:.l  i>oard  dooms  it  noceosary , if 
possiole,  to  buy  u quantity  of  live  stock 
both  Jntulc  arc  iiogs  for  eonsunnt i or  i 

1943. 


’’The  balance  remainin'  in  our  1‘.  42  budget 
will  not  permit  our  buyin,1  this  stock  at 
this  time,  and  the  o ly  v/‘  y that  we  enn 
buy  stock  would  e for  the  Industries  to 
purchase  this  stock  out  of  their  Revolving 
Fund  and  the  Penitentiary  buy  back  from 
the  Industries  during  194.")  out  of  the  1943- 
1944  Dud?,©!. 


"We  uronoea  o buy  all  feeder  stook  and 
this  stook  would  be  fed  v»ith  this  years 
orops  in  order  to  be  in  condition  to  use 
in  1943. 
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e therefore  ant:  it  tills  request  to  your 
office  for  an  opinion  an  to  whether  or 
not  we  have  the  authority  unaer  lav,  to 
make  this  purchase  from  t!  e Revolving 
I'und  of  the  Industries  4:o  be  repaid  by 
the  penitentiary  operations  fund  in  1945.” 


The  offloials  of  the  penitentiary,  by  vir- 
tue of  the  provisions  of  Sections  9097  and  9098  ft* 

S.  Mo.,  1939,  have  set  up  a revolving  fund  and  pro- 
vided for  the  disposition  of  this  fund.  Section 
9097,  in  so  far  as  it  applies  to  the  question  here, 
is  as  follows: 


”The  account  or  fund  heretofore  provided 
for  by  law,  and  known  as  the  ’revolving 
fund,*  shall  continue  to  be  ’aintained 
and  known,  as  the  * revolving  fund,*  which 
fund,  or  so  :uch  thereof  us  nay  bo  neces- 
sury,  shall  be  used  only  for  the  »urpose 
of  purchasing  ra vi  material,  machinery  or 
other  equipment  or  in  the  erection  of 
buildings  or  ;aking  other  improvements 
in  plants  in  connection  with  the  indus- 
tries carried  on  or  to  ve  carried  on  in 
said  penitentiary  or  on  the  farm  or 
lands  mentioned  in  section  6987  hereof 
or  elsewhere ; and  in  the  manufacturing, 
handling  and  market ing  of  article  so  pro- 
duced, until  disposed  of,  according  to 
the  provisions  of  this  article;  and  the 
money  in  s id  ’revolving  fund*  shall  be 
paid  by  the  treasurer  of  the  state  upon 
warrants  issued  by  the  auditor  of  the 
state  upon  verified  vouchers  of  s^ id 
board.  * " 
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Section  909b  referred  to  in  tho  foregoing 
section  pertains  to  the  twino  plant.  beet ion  9096 

R.  b.  Lo.,  1939,  referred  to  in  tho  foregoing  sec- 
tion pertains  to  the  authority  of  the  board  to  pur- 
chase raw  materials  required  for  the  manufacture  of 
any  artiole  in  any  indurtry  carried  on  by  the  board 
in  the  T>enitert:iary . 


The  appropriation  for  the  Missouri  i'eni- 
tentlary  "revolving  fund".  Lavs  of  Missouri,  1941, 
page  171,  rovides  as  follows: 


"For  the  Missouri  Penitentiary,  charge- 
able to  the  1 issouri  Penitentiary  evolv- 
in' 2 und • — For  the  purchase  of  raw  mater- 
ials, machinery  or  other  equipment,  or  in 
tho  erection  of  buildings  or  in  inking 
other  improvements  in  plants  in  connection 
with  the  industries  carried  on  or  to  be 
carried  on  in  said  penitentiary,  or  on  the 
farms  or  land  under  the  supervision  of  the 
State  Prison  board,  and  in  the  manufactur- 
ing, handling  and  marketing  of  articles  so 
produced,  until  disposed  of  in  accordance 
with  the  provisions  of  i^ticle  5,  Chapter 
4^,  of  the  Revised  Statutes  of  .Missouri, 
1939 , the  sun  of  Three  Million  Two  Hundred 
Sixty  Thousand  Dollars  (33,269,000.00)  or 
so  much  thereof  as  jaay  be  necessary  during 
the  period  be  ginning  January  first,  1941, 
and  undine  on  the  thirty-first  day  of  i e- 
ev,  1342,  when  tho  same  shall  have 
been  collected  end  deposited  to  the  cre- 
dit of  such  said  revolving  fund. 

"D.  Operation: 
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"Oenoral  exT'ente:  convnuii  ca- 
tion, crinting  end  i 1 'ding,  re- 
wards, transportation,  travel 
within  and  without  the  State, 
lutor  of  convicts,  royalty, 
lnsurt.noe,  materials,  supplies, 
cloth  in-'  , dry  floods,  education- 
al,  scientific  and  recreational 
supplies,  'arm  and  cardan  sun- 
plios,  . rounds  and  roadway  i c- 
terlulr,  ho  use  ho  M supplies, 
laundry,  light,  he. ting,  power 
and  water  supplies,  raw  material 
for  Industries,  t op,  stable  and 
garape  supplies  (Ir.d, ) , small 
tools,  miscellaneous  supplies 
and  repairs,  stationery  and  of- 
fice supplies,  {.tores  (for  re- 
sale) and  special  materials  end 

. 9.00 


"Total  x enitontiary  out  of 

Revolving  fund  V3, 250, 000 .00” 


Ly  subsection  "b"  under  the  head  of  opera- 
tion it  : — < is  that  the  lnvmiaJcerB  ;i.en  they  included 
wit  in  this  item  appropriations  for  "farm  and  garden 
supplies'*  construed  thu  ,'rovlsions  of  Section  9097 
and  Section  9193  to  include  these  tor:o£  ' ithin  the 
term  "rovolvir  fund". 


By  ariplyin^  the  rule  that  legislation  of  a 
general  character  cann  t be  inelud-d  in  on  appropri- 
ation bill.  State  !X  . ol  Davis  v.  Sadth,  75  3. 

(2d)  323,  it  vould  necessarily  follow  that  the  Ler.is 
lature  • y the  foregoing  nhraoe  in  t e appropriation 
bill  could  not  broader,  t.  ; j . i e .s^id  fac- 

tions 9997  and  9993  pertaining  to  the  revolving  fund 
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If  the  expenditures  for  farm  operations 
could  not  be  iad-f  from  the  revolving  fund  it  would 
be  on  aocount  of  the  "provisions  of  Section  IS,  Ar- 
ticle 10  of  the  Constitution  which  provides  in  part 
as  follows: 


'*Ho  moneys  shall  ever  be  paid  out  of  the 
treasury  of  this  State,  or  any  of  the 
fluids  under  its  management,  except  in 
pursuance  of  an  appropriation  by  law; 
nor  unless  such  payment  be  made,  or  a 
warrant  shall  have  issued  therefor,  with- 
in two  years  after  the  passage  of  such 
appropriation  act;  and  every  such  law, 
making  a new  .ypropriation,  or  continu- 
ing or  reviving  an  appropriation,  shall 
distinctly  specify  the  sun  appropriated, 
and  the  object  to  which  it  is  to  be  ap- 
plied; ****** 


j.gain  referr'ng  to  Section  9097,  this  sec- 
tion could  be  construed  to  include  farming  industry. 
If  it  does  include  farmlnv  industry  then  it  would 
naturally  follow  that  purchases  of  livestock,  feed 
and  machinery  to  carry  on  the  farming  activities 
would  come  within  the  class  of  activities  included 
viithin  the  revolvin'*  fund. 


When  it  is  considered  that  one  of  uhe 
crime  purposes  of  the  penitentiary  is  to  furnish  oc- 
cupation and  teach  trades  to  the  inmates  thereof  and 
also  to  sustain  them  while  oonfined  therein  the  in- 
dustry of  f r : s just  as  essential  in  c rrying 
out  the  '•'urpoaes  of  the  law  as  is  the  twine  plant, 
the  broom  factory,  the  furniture  factory  or  any  other 
industry  carried  on  by  the  hepartraent  of  *enal  Insti- 
tutions’. 
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CONCLUSION 


Prom  the  forego Ins  It  Is  the  opinion  of 
this  department  that  the  Department  of  Penal  Insti- 
tutions la  authorized  under  the  law  to  make  pur- 
chases of  livestock  for  the  farm  industries  of  the 
Deportment  of  Penal  Institutions  and  to  pay  there- 
for from  tho  revolving  fund  of  such  industries. 


Respectfully  submitted. 


•rriih  ...  bui: ’cu 

Assistant  Attorney-General 


APPROVAL: 


rcy  Mcicmii  h: 

Attorney-Ge  leral 
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allow  school  building  to  be  jusea  as 
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lilas  be rtiia  li.  Reed 
County  Superintendent 
Department  of  Puelic  Lchoolo 

Carthage,  Missouri 


FILED 

If 


bear  hi a a Road: 


This  will  acknowledge  rocoipt  of  your  recant 
request  for  an  opinion,  which  request  reads  as  follows: 

"The  inquiry  has  cone  to  this  office 
an  to  the  legality  of  pomitting  same 

one  to  use  a school  house  ns  n resi- 
dence. The  school  district  transports 
their  children  to  another  school. 

"Please  advise  me  at  your  very  earliest 
c onv oni one o . " 

The  care  and  custody  of  school  buildings  ir.  by 
law  vested  in  the  school  board.  Section  105L7,  Revised 
Statutes  of  Missouri,  1939,  pr.ovi  oo  as  follows: 

"The  board  of  diroctoru  or  board  of 
oducation  snail  have  the  caro  and 
keeping  of  all  property  belonging  to 
the  district,  and  shall  provide  the 
nocessar.  globes,  maps,  charts,  appa- 
ratus, supplementary  books,  aru.  other 
material  for  tho  use  of  the  school. 

Tho  board  shall  keep  the  schooliious  s 
arid  other  buildings  in  good  repair, 
the  grounds  belonging  thereto  in  good 
condition,  ant  shall  provide  fuel, 
heating  apparatus,  and  other  material 
and  appliances  necessary  for  tho  proper 
heating,  lighting,  ventilation  and 
sanitation  of  the  achoolhouaes;  shall 
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have  the  floors  swept  and  the  fires  made 
at  the  expense  of  the  district,  ana  cause 
an  accurate  account  of  the  expense  thereof 
to  be  kept  ana  a report  of  the  same  to  oe 
mace  at  t e next  annual  meeting.  The 
ooard  of  directors,  or  board  of  education, 
having  charge  of  the  s choolhouses , build- 
ings and  grounus  appurtenant  thereto,  may 
allow  the  free  use  of  such  houses,  build- 
ings anc  grounds  for  the  free  discussion 
of  public  questions  or  subjects  of  general 
public  interest,  for  the  meeting  of  organi- 
zations of  citizens,  ana  for  such  other 
civic,  social  and  educational  purposes  as 
will  not  interfere  with  the  prime  purpose 
to  tiiich  such  houses,  buildings  and  grounds 
are  ao voted:  Provided,  that  at  any  annual 
or  spocial  meeting  the  use  of  the  school- 
house  for  any  of  the  above  purposes  nay  by 
a majority  vote  of  the  qualified  voters 
voting  on  the  proposition  be  prohibited. 

Such  prohibition  shall  remain  in  effect 
until  the  next  annual  school  meeting, 
honovor  any  such  application  shall  be 
granted  and  the  uso  of  such  houses , build- 
in  ,s  or  grounds  nhail  be  permitted  for  the 
purposes  aforosaid,  the  board  of  directors, 
or  board  of  education*,  huvln  _•  charge  of 
the  a me  ma^  provide,  froe  of  chargo,  heat, 
light  and  janitor  service  therein  when 
necessary,  and  may  make  such  other  provi- 
sions, free  of  char-o,  as  may  be  needful 
for  the  convenient  and  comfortable  use  of 
such  houses,  buildings  and  grounds  for  such 
purposes,  or  said  boards  of  directors,  or 
boarus  of  education,  .ay  require  all  such 
expons  .8  to  be  pale,  by  the  organizations 
or  p'srsons  who  are  oiler  ec  the  use  of  the 
houses,  buildings  and  grounds.  *--11  persons 
upon  whose  application,  or  at  whose  request, 
the  use  of  an^  ac  .oolhouco,  building,  or 
part  thereof  ox-  any  rounas  appurtenant 
thereto,  ma;>  oe  permitted  as  herein  provided, 
3hall  be  jointly  an  severally  liable  for 
a n'j  injury  or  damage  thereto  viilch  ulrectly 
results  from  such  use,  ordinary  wear  and 


Miss  dertna  Ii.  Rood 


- 3— 


dept.  21,  1942 


tear  excepted*  Provided,  however,  this 
article  shall  not  apply  to  cities  which 
have  or  may  hereafter  have  75,000  Inhab- 
itants or  more.” 

It  will  be  seen  from  the  foregoing  section  that  the 
board  is  required  to  keep  the  school  building  in  proper  con- 
dition for  school  purposes*  Certain  exceptions  are  made  by 
the  foregoln  section  to  the  uses  to  which  the  building  may 
be  put.  The  section  provides  that  in  certain  cases  the  build- 
ing may  be  used  for  other  than  school  purposes,  but  even  that 
use  is  limited  to  certain  specified  meetings. 

It  has  oeen  uniformly  held  by  the  courts  of  this 
State  that  directors  of  school  districts  have  only  such 
authority  as  is  expressly  granted  them  oy  statute  and  such 
as  is  necessarily  implied  in  the  powers  expressly  granted. 

In  the  case  of  State  v.  Kessler,  136  Jio.  App.,  1.  c.  240,  the 
cour^  said: 


"The  board  of  directors  of  the  school 
district  is  a body  clothed  with  authority 
to  discharge  such  functions  of  a public 
nature  as  are  expressly  prescribed  by 
statute.  It  can  exercise  no  power  not 
expressly  conferred  or  fairly  arising 
by  necessary  implication  frora  those  con- 
ferred." 

Likowise  in  the  case  of  Wright  v.  Board  of  Education, 
295  do.,  1.  c.  476,  the  Supreme  Court  said: 

'The  power  of  the  board  to  make  the  rule 
in  this  case  is  to  be  considered  prior 
to  a determination  of  its  reasonableness. 
i‘he  power  delegated  by  the  legislature 
is  purely  derivative.  Under  a well- 
recognized  canon  of  construction,  such 
powers,  however  remedial  in  their  purpose, 
can  only  be  exercised  as  are  clearly 
comprehended  within  the  words  of  the 
statute  or  that  may  be  derived  therefrom 
by  necessary  implication,  regard  always 
being  had  for  the  object  to  be  attained. 
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Any  doubt  or  ambiguity  arising  out 
of  the  terns  of  the  grant  must  be  re- 
solved In  favor  of  the  people.  (Watson 
Seminary,  v.  County  Ct.  Pike  Co.,  149  Mo. 

1.  c.  70,  and  cases,  45  L«  R.  A.  675; 

Armstrong  v.  School  list.,  28  Uo.  App. 

180;  25  R.  C.  L.  p.  1091,  sec.  306  and 
notes . ) " 

Nothing  in  Section  10337,  supra,  expressly  author- 
izes the  school  directors  to  allow  the  use  of  the  school 
building  for  residence  purposes.  Neither  do  we  think  that 
anything  said  in  said  section  can  be  construed  to  fairly 
imply  that  the  negislatute  Intended  to  give  such  power  to 
the  directors.  Certainly  a doubt  exists  as  to  the  authority 
of  the  directors,  and  under  the  foregoing  authorities  such 
doubt  should  be  resolved  against  the  directors  having  the 
power.  Schoolhouses  are  paid  for  by  public  money  and  are 
dedicated  to  educational  purposes  only,  except  where  the  law 
expressly  provides  otherwise. 

It  is  a familiar  rule  of  statutory  construction  that 
the  mention  of  one  thing  implies  the  exclusion  of  another  thing 
In  the  case  of  Kansas  City  v.  J.  I.  Case  Threshing  machine  Co., 
337  Mo.  913,  87  S.  (2d)  195,  205,  it  is  said: 

"It  is  a general  rule  of  (statutory) 
interpretation  that  the  mention  of  one 
thing  implies  the  exclusion  of  another 
thing;  expresslo  unlus  est  oxclusio 
alterius." 

Therefore,  we  must  conclude  that  where  the  school 
directors  are  given  specific  directions  as  to  the  purposes  for 
which  the  schoolhouse  may  be  used  all  other  purposes  are  ex- 
cluded. 


Conclusion 


It  is  therefore  the  opinion  of  this  office  that  a 
school  board  does  not  have  the  right  to  permit  the  schoolhouse 


iwiss  Sertua  ii.  Reed 


5- 


Sept.  21,  1942 


to  be  used  as  a residence  even  though  the  achoolhouse  i8 
not  being  temporarily  used  to  hold  school  in. 


Yours  very  truly. 


HARRY  H.  KAY 

.ssistant  Attorney- General 


APPROVE : 


ROY  McKITxKICK 
Attorney -General 
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ROADS  AND  BRIDGES;  Highway  engineer  has  no 

authority  to  appoint  mainten- 

COUNTY  HIGHWAY  ENGItohER:  ance  men  for  the  county  roads. 

* 


- 
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December  17,  194.2 


*-r.  Philip  . Reilly 
County  Surveyor  arc  Highway  Dr  'inter 
Jefferson  County 
Hillsboro,  Missouri 


Dear  sir : 


FILED 

n 


e ere  in  receipt  of  your  request  for  an  opinion, 
under  * ate  of  December  7,  1942,  which  reads  as  follows: 


MIn  this  county  the  duly  elected 
county  surveyor  is  also  the  County 
Highway  Engineer.  Please  advise  if 
the  County  Court  or  the  Highway 
Engineer  has  the  authority  to  and 
should  appoint  the  mal.  terar.ce . men 
for  the  county  roads." 


According  to  the  last  Federal  census  the  popula- 
tion of  Jefferson  County  is  52023,  and  for  that  rear  in 
the  county  surveyor  is  the  ex-officio  county  highway 
engineer,  since,  under  section  :660  R.  S.  issouri,* 
1939,  it  is  provided  that  all  counties  in  the  it  te 
which  contain  not  less  than  20,000  inhabitants  or  more 
than  50,000  inhabitants  the  count;/  surveyor  shall  to 
ex-officio  county  highway  engineer*  The  duties  of  the 
county  highway  engineer  are  set  out  in  Bectiors  8661  to 
8667,  inclusive,  . . -issouri,  1939.  We  do  not 

any  authority  in  Article  9,  Chapter  46  h.  is.  dssouri, 
1939,  which  applies  to  county  highway  engineers,  for 
the  highway  engineer  to  employ  or  appoint  the  mainten- 
ance men  for  the  county  roads. 


. eilly 
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liece.iber  17,  1942 


r.  Philip 


Under  Section  516  . 3.  isso  ri,  1939,  the 

county  court,  ir.  counties  havir  a population  of  not 
more  than  100,000,  appoi  us  all  road  overseers,  at 
the.  February  erm  of  ;ourt* 

ndsr  Section  8520  - . 0,  l so  ari , 1939,  It  Is 
the  outy  of  the  road  overseers  to  keep  the  roaes  In  as 
-ooe  repair  aa  tne  funds  at  their  oomaand  will  ^eimit. 

Also,  .©c'.:.  i 522  . • iasouri,  1939,  wl  Ich 

sets  out  ti  e duties  of  roaa  overseers,  states  hot  much 
money  should  be  expended  by  road  overseers  for  the 
mair  ter.ar.ee  e road3.  this  sect  lor  Impliedly  ivts 

the  road  overseers  authority  to  employ  thoir  oirr  help. 


ClhCL-.  310k 


it  is,  Lher  ' , ous  -'ion  that  t c highway 
engineer  of  veffersor.  -ounty  does  r.ot  hare  authority  to 
appoint  the  maintenance  mer.  for  the  county  roaes,  but 
the  co;mty  court  has  tire  authority  to  aopoirt  t.  t-  road 
overseers  who  employ  their  on  help* 


Fesnectfally  submitted 

n • < • bJh ito 

Assistar  t Attorney  general 


Ah  i VLD: 


F''Y  McKI'i  TRICK 

Attorney  Cerersl  of 
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PENAL  INSTITUTIONS:  Sentences  to  said  School  are  concurrent, 

unless  ordered  by  court  to  be  consecu- 
MISSOURI  TRAINING  SCHOOL  tive,  and  absent  applicable  statutory 
FOR  BOYS:  provisions  to  contrary.  Board  of  Pro- 

bation etc*  has  power  to  issue  and  revoke 
paroles  from  said  School* 


July  9,  1942 


Mr*  George  A.  Riley 
3uper int  endent 

Missouri  Training  School  for  Boys 
Boon vi lie,  Missouri 


FILEj) 

73' 


Dear  Sir: 


This  is  in  reply  to  your  request  for  our  opinion 
by  your  recent  letter,  which  Is  in  the  following  terms: 


"V/e  v/ould  like  to  have  your  opinion 
governing  the  case  sighted  below.  I 
have  consulted  a number  of  lawyers  on 
this  question,  and  they  disagree* 

"A  boy,  Benny  Amce,  Jasper  County,  bora 
October  15,  1925,  was  committed  from 
Jasper  County  as  a delinquent  child  on 
the  twelfth  day  of  Kay,  1937,  in  the 
Juvenile  Division  of  the  Circuit  Court 
by  a Circuit  Judge*  He  was  adjudged  to 
be  a delinquent  child,  charged  with 
burglary  and  larceny,  and  given  a 
minority  sentence*  This  sentence,  then, 
would  expire  October  15,  1946*  He  was 
paroled  February  10,  1942,  and  while  on 
parole,  committed  a new  offense,  was 
brought  Into  court  on  June  2,  1942,  plead 
guilty  to  burglary  and  larceny,  and  was 
committed  here  by  the  same  Judge  of  the 
Juvenile  Court  for  one  year.  This  term 
would  expire  June  2,  1943.  The  first 
commitment  was  not  mentioned  in  the  second 
one* 
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"Liy  question  is  this:  '.That  shall 
we  do  with  this  boy  on  the  completion 
of  tlois  one-year  sentence,  June  2, 
1943?  Shall  we  discharge  him,  or 
shall  we  hold  him  on  the  old  sentence 
until  October  15,  1916?" 


Kr,  Robert  C.  Edson,  Director,  Board  of  Probation 
and  Parole,  informed  us  on  July  7,  1942,  that  the  parole  of 
Arnce  was  issued  by  that  Board  on  February  18,  1942,  and 
revoked  by  said  Board  on  June  21,  1942, 

Arnce  was  first  convicted  as  a delinquent  minor 
under  the  juvenile  delinquent  law,  and  later  convicted  of 
a felony  under  the  general  criminal  law,  by  the  same  circuit 
court,  and  sentenced  to  imprisonment  in  the  Missouri  Train- 
ing School  for  Boys,  This  may  lawfully  be  done.  Section 
9700,  R.  S.  Missouri,  1939.  State  ex  rel.  Macllish  v.  Land- 
welir,  60  S.  W.  (2d)  4,  1,  c.  8 (10),  332  Mo.  622j  State  ex 
rel.  Wells  v.  Walker,  34  S.  W.  (2d)  124,  1.  c.  128,  129, 

326  Ho.  1233;  Section  8998,  R.  S.  Missouri,  1939. 

Copies  of  the  commitments,  which  you  have  supplied, 
show  that  the  second  sentence  contained  no  order  as  to 
whether  it  should  run  concurrently  with  or  consecutively 
to  the  first  one.  The  rule  in  that  regard,  applicable  to 
persons  convicted  of  felonies  and  sentenced  to  the  penitentiary, 
was  stated  in  the  following  terms,  after  an  exhaustive  re- 
view of  the  authorities,  in  State  ex  rel.  Heininger  v. 

Ereuer,  264  S.  W.  1,  1.  c.  2,  304  IIo.  406: 


The  law  then,  as  now,  was  settled 
beyond  dispute  that  in  the  absence  of  a 
statute  to  the  contrary,  sentences  were 
not  cumulative,  even  where  they  might  be 
made  so,  unless  the  sentencing  court  ex- 
pressly made  them  so  by  directing  that  the 
subsequent  one  should  commence  at  a future 
time  determined  or  determinable  with  cer- 
tainty. -i:  -k-  * * -a 
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That  well-established  rule  of  law  is,  of  course, 
favorable  to  the  prisoner,  by  permitting  two  separate 
sentences  to  the  same  Institution  to  be  served  at  the  same 
time,  unless  the  court  orders  otherwise,  and  absent  the 
existence  of  applicable  statutory  provisions  to  the 
contrary.  While  this  male  under  present  decisions  of  the  ' 
courts  is  applicable  only  to  sentences  to  the  penitentiary, 
wo  believe  that  if  the  matter  were  presented  to  the  courts, 
they  would  extend  the  same  principle,  by  analogy,  to  boys 
who  are  inmates  of  the  Training  School. 

Oib  statute  constituting  an  exception  to  this  rule 
is  by  its  express  terms  applicable  only  to  sentences  to  the 
penitentiary.  Section  9226,  R.  S.  Missouri,  1939,  refers 
to  ”,  . .a  convict  sentenced  to  imprisonment  in  the  peni- 
tentiary ...  any  convict  ...  any  crime  in  the  peni- 
tentiary, or  . . . while  under  sentence."  Another,  Section 
4849,  R.  3.  Missouri,  1939,  applies  to  " . • . any  person 

• • • convicted  of  two  or  more  offenses,  before  sentence 
shall  have  been  pronounced  upon  him  for  either  offense  a » 

* Ve  Other  such  statutes . apply  to  persons  convicted  of 

the  offense  of  escaping  confinement.  Sections  4306-4311, 

R.  S.  Missouri,  1939.  Hone  of  those  statutes  apply  to  tills 
case. 


For  the  foregoing  reasons,  it  is  our  opinion  that  the 
two  sentences  of  irnce  min  concurrently. 

You  ask  whether  you  should  hold  Arnce  under  the  original 
sentence,  when  the  one-year  sentence  expires.  Tills  should 
be  done,  because  it  is  your  duty  to  keep  inmates  under 
custody  so  long  as  their  sentences  cure  outstanding,  under 
the  statutes  applicable  to  the  institution,  sections  8993- 
9008,  R.  S.  Missouri,  1939.  The  original  sentence  now  re- 
quires imprisonment,  because  the  parole  from  it  was  revoked 
on  June  21,  1942,  by  the  Board  of  Probation  and  Parole. 

Said  Bo  ;rd  was  authorized  by  law  to  issue  and  to  revoke 
the  parole.  Vfriile  your  letter  does  not  expressly  inquire  as 
to  the  authority  of  said  Board  in  that  regard,  it  may  be 
useful  to  trace  that  authority  her  , to  clarify  the  confusing 
condition  of  the  statutes. 
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In  the  Revised  Statutes  of  Missouri,  1929,  in 
Chapter  44,  Article  2,  applicable  to  the  Training  School 
for  Boys,  Section  0346,  in  part,  provides: 


"The  state  prison  board  shall  have 
full  control  and  management  of  3&id 
reformatory  «•  * « *■  a * «•  * * . " 


The  reference  to  the  "board"  was  a reference  to 
the  Comrai  3 s loners  of  the  Department  of  Penal  Institutions. 
Section  8316,  R.  S.  Missouri,  1939;  Section  8972,  R.  S4 
Missouri,  1939. 

And,  Section  8353,  R.  S.  Missouri,  1939,  provided: 


"Said  board  shall  have  power  to  permit 
any  p, rson  committed  to  said  institution 
to  return  to  ills  home  and  to  release  him 
temporarily  from  confinement  in  said  in- 
stitution, but  not  from  its  control  and 
supervision;  but  suen  permit  shall  be 
conditioned  upon  his  continued  good  con- 
duct during  the  remainder  of  the  terra  for 
which  he  was  committed  to  such  institution. 
Such  person  3hall  under  rules  adopted  by 
said  board  report  to  said  board  from 
time  to  time  during  the  tern  for  which 
he  was  sent  to  said  institution,  and  said 
board  shall  have  power  to  cause  the  return 
of  any  person  to  serve  the  time  for  which 
he  was  committed  whenever  his  conduct  dur- 
ing his  permit  3hall  make  it  necessary  or 
proper  in  the  opinion  of  the  board  do  do  so. 
The  superintendent  or  any  other  officer  of 
the  institution  shall  have  authority  to 
apprehend  and  return  to  said  institution 
any  person  whom  the  board  may  direct  to  be 
so  returned.  No  parole  shall  be  granted  by 
the  court  or  judge  thereof  to  any  person 
committed  by  such  court  £o  such  institution 
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after  he  shall  have  been  received 
into  che  Missouri  reformatory." 


Thereafter,  the  authority  to  issue  and  revoke  paroles 
from  the  Training  School  <was  transferred  to  the  Board  of 
Probation  and  Parole,  by  Laws  of  Missouri,  1937,  p.  400, 
Section  2 (now  Section  9157,  R.  S.  Missouri,  1939),  which 
provided: 


’’There  is  hereby  created  and  established 
a ooard  of  Probation  aid  Parole.  The 
powers  and  duties  relative  to  paroles, 
commutations  of  sentence,  pardons,  and 
reprieves,  now  vested  in  the  Commissioners 
of  the  Department  of  Penal  Institutions 
and  the  Intermediate  Reformatory  Parole 
Board  are  hereby  vested  in  the  Board 
created  and  established  by  this  Act. 

... aid  Board  shall  be  deemed  a continua- 
tion of  the  Department  of  Penal  Institu- 
tions and  the  Intermediate  Reformatory 
Board  in  so  far  as  the  Commissi  ners  of 
that  Department  and  the  Intermediate 
Reformatory  Parole  Board  are  empowered 
to  act  in  relation  to  investigations, 
paroles,  commutations  of  sentence,  and 
pardons,  aid  all  matters  pending  before 
such  Commissioners  and  the  Intermediate 
Reformatory  Parole  Board  in  connection 
with  paroles,  commutations  of  sentence, 
and  pardons  shall  be  carried  on  and  co  - 
pleted  by  the  Board  created  in  this  Act." 


Section  8353,  R.  S.  Missouri,  1929,  above  quoted, 
has  never  been  repealed.  Bertain  sections  of  the  statutes, 
preceding  and  following  said  Section  0353,  were  repealed  by 
Lav/s  of  Missouri,  1939,  p.574,  section  1.  However,  when 
the  Revised  Statutes  of  Missouri,  1939,  were  compiled,  the 
above  mentioned  soction  8353  was  omitted.  The  sections  pre- 
ceding and  following  it  in  Revised  Statutes  of  1939,  are 
Sections  9000  and  9001.  This  was  obviously  due  to  mere  in- 
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advertence.  It  does  not  affect  the  validity  and  existence 
of  said  Section  8555,  R.  S.  Missouri,  1929.  It  was  so  ruled 
in  State  ex  rel.  Aaotsky  v.  Hicks,  142  S.  W.  (2d)  472,  1.  c. 
473,  346  .'o.  o40,  where  the  cou  -t  said: 


".he  above  sections  are  Secs.  101, 

102  and  105  of  Chapter  51,  General  Laws 
of  i!o.  1877,  supplement  to  the  Wanner 
statutes  of  1872.  They  do  not  appear 
in  the  revisions  of  1879  and  succeeding 
revisions.  Even  so,  the  omission  from 
therovisions  does  not  operate  to  repeal 
3aid  sections.  Ueriwoather  ff.  Overly, 

228  l.Io . 218,  129  3.  .V.  1;  Bird  v.  Sellers, 
122  Mo.  23,  26  S.  W.  668." 


Accordingly,  under  existing  statutes,  the  Board  of 
Probation  and  Parole,  is  authorised  to  issue  and  to  revoke 
paroles  from  the  Training  School  for  Boys. 


CONCLUSION 


Sentences  to  the  llijsouri  Training  School  for  Boys, 
run  concurrently,  unless  the  court  orders  them  to  run  con- 
secutively, and  unless  an  exception  to  that  mole  is  pro- 
vided by  an  applicable  statute.  The  Board  of  Probation 
and  Parole  is  authorized  to  issue  and  to  revoke  paroles 
from  imprisonment  in  said  Training  School  by  existing 
statutes.  Eenny  Amce  should  be  imprisoned  at  the  Train- 
ing School,  for  the  period  of  his  sentences,  unless  he 
is  again  paroled  by  said  Board. 


Respectfully  submitted. 


APPROVED: 


VAHL  C.  TlIURLO 

(Acting)  Attorney-CTeneral 


ERNEST  IIUB DELL 

Assistant  Attorney-Ceneral 


EH/rv 


PENAL  INSTITUTIONS: 


Sentence  to  said  School  runs  consecu- 
tively to  sentence  to  county  jail.  In- 
MISSOURI  TRAINING  SCHOOL:  mates  of  school  may  be  produced  for 

trial,  in  response  to  writ  of  habeas 
corpus  ad  prosequendum* 


July  10,  1942 


Ilr.  George  A*  Riley 
Superintendent 

Missouri  Training  School  for  Boys 
Boonville,  Missouri 
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Dear  Sir: 


This  is  In  reply  to  your  roquost  for  our  opinion 
by  your  recent  letter,  which  is,  in  part,  in  the  follow- 
ing terms: 


11 1 would  like  to  obtain  an  opinion  from 
your  office  concerning  the  following 
case* 

"Samuel  Davis  802S-I,  born  leoember  24, 
1922,  was  sentenced  June  16,  1937  In 
the  juvenile  Court  of  Jt.  Louis  City  to 
a terra  of  three  years  for  delinquency, 
being  admitted  June  25,  1937*  The  boy 
lias  escaped  eleven  time3  from  this  In- 
stitution. Granting  him  credit  for  tine 
spent  in  jail  after  being  apprehended 
from  his  last  escape,  ho  still  has  3ome 
tine  remaining  on  his  original  sentence. 

On  January  2,  1942,  Samuel  Davis  G029-I 
escaped  from  this  Institution  and  was 
apprehended  under  the  Kemper  Military 
School  Football  *>tadiun  by  officers  of 
the  school.  He  was  returned  to  the  In- 
stitution and  released  to  the  Cooper 
County  authorities  . or  prosecution.  He  was 
tried  in  the  Circuit  Court  and  give  a 
six-months  Jail  sentence,  charged  with 
trespassing.  Ills  Jail  sentence  will  ter- 
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rainate  June  50,  1942, 

"Bxe  County  Officials  will  notify  me 
?*hen  Ills  term  in  jail  lias  been  com- 
pleted, and  we  plan  to  brine  him  back 
to  the  Institution  here  to  complete 
his  sentence.  I would  like  to  have 
the  following  points  clarified,'* 


Your  first,  second  and  sixth  questions  may  be 
answered  together,  fhey  are: 


"(1)  so  s the  Institution  here  have 
any  claims  on  this  boy,  whatsoever? 

2)  If  it  is  our  duty  or  privilege 
W return  him  here,  is  it  permissible 
to  allow  him  credit  on'- his  sentence  here 
for  the  number  of  days  served  in  Jail? 

** (C)  Should  the  Institution  here,  in  the 
case  of  an  escaped  boy  who  violates  the 
law,  is  apprehended  and  taken  Into  cus- 
tody by  county  official a,  tried  in  court, 
and  given  a sentence  in  some  other  insti- 
tution resulting  in  the  incarceration  of 
such  boy  for  a longer  period  of  time  than 
tho  remainder  of  his  sentence  here,  discliarge 
the  boy  from  his  sentence  hero?" 


Your  institution  doc3,  in  a sense,  have  a claim  on 
Davis,  because  his  sentence  to  your  institution  lias  not  b^en 
fully  served,  -^hat  sentence  ca  .not  run  concurrently  with 
the  other  sentence  to  imprisonment  in  the  co  uaty  jail.  It 
is  true,  as  ruled  in  3t  te  ex  rel.  o'.  ir  v,  Breuer,  264 
S.  »7,  1,  1.  c.  2,  504  Mo.  406,  that; 


'*■»  * c fhe  lav;  then,  03  now,  was  settled 
beyond  dispute  that  in  the  absence  of  a 
statute  to  the  contrary,  sentences  wore 
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not  cumulative,  even  fchere  they  might 
be  made  so,  unless  the  sentencing  court 
expressly  made  them  so  by  directing  that 
the  subsequent  one  should  commence  at  a 
future  time  determined  or  deteriinable 
with  certainty#  M «■  ft  * <:  * * 


This  rule  of  decision  was  pointed  out  in  our  opinion 
addressed  to  you,  dated  July  9,  1942#  It  applies,  absent 
the  application  of  a statutory  provision  to  the  contrary. 

The  statutes  constituting  exceptions  to  tills  rule,  mentioned 
in  our  said  opinion,  do  not  apply  to  this  case  for  the  reasons 
there  stated. 

Sentences  by  different  * courts  of  the  3ame  State  to 
the  same  place  of  imprisonment  generally  run  concurrently, 
subject  to  the  exceptions  already  stated.  15  American 
Jurisprudence,  p.  126,  Sections  470,  471. 

However,  the  above  mentioned  rule  of  concurrent  sen- 
tences has  been  applied  by  the  Supreme  Court  of  Ilissouri, 
and  other  courts,  only  to  sentences  to  imprisonment  in 
the  sane  institution.  In  our  opinion  it  does  net  apply  where 
the  sentences  are  to  imprisonment  in  different  places.  A 
large  number  of  authorities  are  summarized  to  this  effect 
in  i5  American.  Jurisprudence,  p.  125,  section  465: 


” In  those  states  where  cumulative  sen- 
tences are  permissible  and  the  subject 
is  not  controlled  by  statute,  if  the  ac- 
cused is  convicted  of  more  than  one  of- 
fense under  more  than  one  count,  sentences 
of  imprisonment  imposed  under  the  differ- 
ent count 3 or  for  different  offenses,  if 
by  the  same  court,  will  be  construed  as 
running  concurrently,  and  the  accused  will 
be  discharged  at  the  expiration  of  the  long- 
est term,  unless  the  sentences  expressly 
state  otherwise  or  unless  for  other  reasons 
(as  that  the  imprisonment  Ts  in  different 

?Taee3 ilT  clearly  appearsThat  the  court 
h tended  that  the  sentences  should  run  con- 
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socutlvcly,  sind  not  concurrently • 
«•  «•  * * * (Underscoring  ours) 


Imprisonment  in  the  Cooper  County  jail  could  not 
satisfy  the  sentence  to  imprisonment  in  tho  Training 
CChools  for  Boys.  In  Ex  parto  Lanar,  24  A.  L.  R.  064, 

1.  c.  080,  274  Pod.  160,  tho  .ucstion  was  whether  a 
sentence  by  one  federal  court  to  Imprisonment  in  a federal 
penitentiary,  rsm  concurrently  with  a sentence  by  a federal 
court  to  i.  -.prisonment  in  the  Mercer  County,  New  Jersey,  Jail 
At  1.  c.  030  of  24  A.L.N.  the  court  said; 


"Servitude  in  the  United  States  peni- 
tentiary at  Atlanta  did  not  answer 
the  requirement  to  serve  one  year  in 
hercer  County  jail  in  New  Jersey.  Tire 
petitioner  could  not  serve  the  term 
fixed  for  Nercer  county  jail  until 
after  he  finished  his  term  at  Atlanta, 
Georgia.  «««««««« 


Similarly,  in  United  States  v.  Remus,  (CCA,  6th)  12  Fed 
(2d)  230,  1.  c.  240,  the  court  said: 


"In  tlris  case  the  same  judge  imposed 
tlic  two  sentences.  'The  second  made  no 
reference  to  the  first.  It  is  not  to  be 
supposed,  however,  from  th„t  circumstance, 
th-t  he  intended  it  to  be  served  concurrent- 
ly with  the  first,  but  rather,  knowing 
that  It  could  not  be  served  in  the  peni- 
tentiary, that  he  intended  that  each  should 
be  served  at  the  place  designated  and  did 
not  consider  It  necessary  to  say  that  the 
jail  sentence  should  be  served  separately 
from  the  penitentiary  sentence • -c  * a «•  c 
a *■  -w  * * In  tills  case  the  difference  In 
tho  sentences  necessitated  separate  service- 
one  was  for  a felony,  tho  other,  a misdemeanor. 
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Neither  was  ordered  to  be  served  at 
the  place  designated  in  the  judgment 
for  the  service  of  the  other;  the 
appellee  could  not  have  been  sentenced 
to  the  penitentiary  for  the  misdemeanor. 
From  this  hypothesis  alone  there  is  a 
clear  intent  of  separate  service.” 


Other  decisions  to  the  same  general  effect  as  tliose 
cited  above  are:  hx  parte  Siciiofsky  (Cal.),  257  Pac.  439, 

53  A.  L.  R.  615;  Zerbst  v.  McPikc,  CCA,  97  Fed.  (2d)  253; 

Bx  parte  Aubert,  D.  C.,  51  Fed.  (2d)  136. 

Inasmuch  as  these  tY/o  sentences  could  not  be  served 
at  the  same  tine,  the  Superintendent  of  the  Training  School 
has  no  legal  authority  to  allow  mavis  credit  on  the  sentence 
to  that  institution  for  time  served  in  the  Cooper  county  jail. 

Your  sixth  question  i3  answered  by  the  foregoing. 

The  fact  that  an  inmate  of  the  Training  Schoo?.  escapes,  is 
convicted  of  an  offense  and  imprisoned  in  some  other  insti- 
tution, is  no  ground  for  discharging  him  from  his  sentence 
to  the  Training  School.  That  sentence  is  3till  in  effect. 

Your  third  and  fourth  questions  are: 


"(3)  Does  the  Institution  here  hold  the 
authority  to  release  this  boy  from  ills* 
sentence  nere?  If  so,  what  steps  should 
be  taken  in  granting  tills  release? 

"(4)  Does  the  Institution  here  have  an 
option  of  returning  the  boy  for  the 
completion  of  his  sen  once  or  of  releas- 
ing him  outright?" 


The  Superintendent  of  the  T aini.ng  School  lias  no 
authority  to  release  Davis,  and  has  no  option  with  reference 
to  requiring  him  to  serve  his  sentence.  Said  Superintendent 
has  tiie  duty  to  maintain  custody  over  inmates  for  the  lawful 
duratl  n of  their  sentences,  and  has  no  power  to  issue  paroles. 
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Such  power  is  vested  in  the  Board  of  Probation  and  Parole, 
as  stated  in  our  opinion  to -you,  dated.  July  _9 , 1942.  Of  co\^rs 
the  Governor  has  constitutional  authority  to  issue  pardons 
and  paroles.  Constitution  of  Missouri,  Article  V,  Section  C; 
46  C.  J.  p.  1132,  section  3;  *>tate  v.  Asher  (Mo.  Sup.), 

246  S.  W.  fill,  313. 

Your  fifth  question  is: 


"In  such  cases  as  the  one  sighted  above, 
is  it  nroper  for  the  Institution  to  turn 
over  to  county  authorities,  boys  who  have 
co  raitted  an  offense  while  on  escape  and 
who  have  been  rotumed  to  our  Institution? 
If  so,  what  t pe  of  order  or  writ,  if  any, 
is  required?" 


VJiere  inrautca  of  the  Training  School  are  sourlat  by 
public  authorities  for  prosecution,  it  ia  proper  to  surrender 
custody  only  for  the  purpose  of  trial,  but  tills  should  be 
done  only  in  response  to  a writ  of  habeas  corpus  ad  pro- 
sequendum, Issued  by  either  a circuit  court,  a court  of 
common  plea,,  one  of  the  Courts  of  Appall,  or  by  the 
Supreme  Bourt  of  .isau  irl.  In  state  er:  'rel.  Hillings  v. 
Rudolph  (To.  Sup.),  17  o.  W.  (2d)  S32,  1.  c.  35o,  934, 
the  court  said  of  an  analoguas  situation: 


"On  th~.t  question  tho  e cases  were,  in 
effect,  overruled  in  State  ex  rel.  .lehi- 
.’cuer,  304  . j.  381,  . ... 

1.  In  that  caso  we  held  that  a circuit 
court  had  jurisdiction  to  try  a defendant 
for  felony  after  he  liad  been  sentenced 
to  the  penitentiary.  Such  is  the  univer- 
sal rule.  <:  . a * * * * « * * « 

"The  writ  at  com  ion  law  includes  several 
f orris . Among  the  number:  (a)  Habeas  Cor- 
pus ad  subjiciendum  (you  have  the  body  to 
submit),  (b)  habeas  corpus  ad  prosequendum 
(you  have  the  body  to  prosecute).  2GL  Cyc. 
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355;  Burril,  L.  Diet,;  5 Blackstone, 

Com  . 129,  130, 

it  * a a a a ■>  a * * a * ****** 

"It  follows  the  warden  of  the  peniten- 
tiary is  ordered  to  delivor  Henry  Stocks 
to  the  sheriff  of  Dunklin  County,  to 
bo  taken  there  for  trial  on  said  indict- 
ments* It  is  further  ordered  that  said 
sheriff  return  Henry  Stocks  to  the  peni- 
tentiary on  the  lation  of  said  trials*" 


corcLUsui; 


In  viev;  of  the  above  authorities,  it  is  our  opinion 
that  a sentence  to  imprisonment  in  the  Hosourl  Training 
School  for  Do,  s runs  consecutively  to,  and  not  concurrent- 
ly with,  a sentence  to  imprisonment  in  the  county  jail. 
Inmates  of  said  School  may  lawfully  be  produced  for  triul 
only,  in  response  to  a writ  of  Iiabeas  corpus  ad  prose- 
quondum, 

Paroles  from  said  Trol  ling  School  nay  be  Issued  by 
the  Hoard  of  Probation  and  Parole,  and  not  by  the  Superin- 
tendent of  the  School. 


Respectfully  submitted. 


APPROVED: 

ERNL3T  HUD;  1 XL 
Assistant  Attorney-General 


VAi;rr/^TT,G 

(Acting)  Attorney-Generul 


Ell/rv 


PiiWAi/  INSTIIUTIONS : Cannot  detail  Inmates  to  pick 

apples  outside  of  penal  insti- 
tutions . 


August  £7,  '942 


Hon.  deorge  A.  hlley 
Superintendent 

Missouri  Training  School  for  ^oys 
boonville,  Missouri 


L>ear  Sir: 


PILED 

7^ 


We  are  in  receipt  of  your*  request  for  an  opinion, 
as  to  the  authority  of  the  Missouri  Training  School  for 
toys  to  allow  the  inmates  of  the  Training  School  to 
gather  apples  from  the  orchard  of  private  individuals. 

Section  8972  H.  S.  Missouri,  1939,  creates  the 
•uopartment  of  Penal  Institutions,  which  includes  the 
Missouri  Training  School  for  ooys.  Tills  section  is  a 
re-enactment  of  the  Laws  of  1939,  Page  564. 

Section  8988  h.  S.  iiissouri,  1939  sets  out  the 
authority  of  the  i/epartment  of  Penal  Institutions,  as 
to  the  purchase  and  lease  of  machinery  and  equipment, 
and  the  employment  of  all  the  able-bodied  persons  in 
your  Institution.  This  section,  which  Is  applicable 
to  your  request,  partially  reads  as  follows: 


"Said  board  shall,  as  soon  as  practic- 
able, proceed  to  purchase,  lease  or 
otherwise  provide  suitable  plants, 
machinery  and  equipment,  and  to  pur- 
chase material,  for  the  employment 
of  all  able-bodied  persons  in  the  Mis- 
souri state  penitentiary,  the  Missouri 
reformatory,  the  industrial  home  for 
girls,  the  industrial  home  for  negro 
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girls,  or  any  other  penal  or 
reformatory  Institutions  hereafter 
created,  for  such  industries  as  in 
the  opinion  of  the  board  will  best 
occupy  such  persona,  with  the  view 
of  manufacturing,  so  far  as  may  be 
practicable,  such  articles  agreed 
upon  by  said  bcjard  as  are  needed  in 
any  of  the  institutions  hereinabove 
in  this  section  mentioned  or  refer- 
red to,  also  such  as  are  required  by 
the  state  or  political  subdivisions 
thereof,  in  the  buildings  and  offices 
of  the  institutions  owned,  managed  or 
controlled  by  the  state  or  political 
subdivision  thereof,  also  including 
articles  and  material  to  be  used  in 
the  erection  of  buildings  or  other 
improvements  upon,  in,  or  In  connec- 
tion with,  any  state  institutions  or 
state  properties,  or  in  the  construc- 
tion, Improvement  or  repairs  of  any 
state  highways  or  county  highways. 
Including  bridges  and  culverts;  in- 
cluding lime  to  be  used  for  agri- 
cultural and  other  purposes  in  this 
state;  also  including  binding  twine 
for  use  of  fanners  and  others  in  this 
states  ******  * 


In  reading  the  entire  section  it  can  be  said  that  it  was 
the  intention  of  the  legislature  that  any  employment  other 
than  the  employment  of  the  manufacture  of  materials  used 
for  state  departments,  must  be  employment  in  the  certain 
penal  institutions,  and  not  on  the  outside  of  the  insti- 
tutions. There  is  only  one  exception,  and  that  Is  cer- 
tain agreements  with  the  State  Highway  Board  for  the  em- 
ployment of  the  Inmates  on  road  work.  Ihe  legislature 
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went  so  far  as  to  define  "State  Highway  board." 

Section  8988,  suit  a,  la  In  plain  and  unambiguous 
language,  and  needs  no  construction. 

Section  8991,  R.  S.  Missouri,  1939,  reads  as 
follows : 


"Except  as  in  section  8988,  herein- 
above provided,  the  leasing  or  con- 
'’•’'-rting  of  convict  labor  in  any  form 
or  manner,  directlv  or  indirectly,  is 
hereby  prohibited." 


By  reason  of  this  seotion,  and  a careful  search  of  Sec- 
tion 8988,  supra,  we  find  no  provision  for  the  contract- 
ing of  convict  labor  under  the  facts  set  out  in  the  re- 
quest. 

That  the  legislature  controls  the  actions  of  the 
penal  board,  was  held  in  the  case  of  State  v.  Becker, 

47  S.  VII . (2d)  781,  1.  c.  781,  where  the  court  said: 


"The  principles  of  law  governing 
penal  institutions  and  the  right 
of  such  institutions  to  manufacture 
and  sell  commodities  are  well  settled. 
The  power  to  control  such  institutions 
is  vested  in  the  legislative  branch 
of  the  government  and  is  provided  for 
by  statutes.  50  C.  J.  332;  22  Amer. 

Sc  Eng.  Ency.  L.  (2d  Ed.)  p.  1299, 

Sec.  3.  * * * * * «•  *•  " 
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It  Is,  therefore,  the  opinion  of  tide  department, 
that  the  Superintendent  of  the  Missouri  '•raining  ->chool 
for  Boys  cannot  send  a detail  of  boys  from  the  training 
school  to  help  gather  apples  from  an  orchard  of  a neighbor- 
ing farmer. 


Respectfully  submitted 


W.  J.  BUfhvL 

Assistant  Attorney  General 


APfR.OV.  D: 


HOY  McKITTRICK 

Attorney  General  of  Missouri 


WJB:K' 


COUNTY  FUNDS: 


Disposition  of  balances  in  County  funds 


March  30,  1942 


Hon,  Marian  Robertson 
Prosecuting  Attorney 
Saline  County 
Marshall,  Missouri 


Dear  sir: 

This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  request  an  opinion  from  this  uepartment  on  the  fol- 
lowing statement  of  facts: 

"The  County  Court  of  Saline  County  has 
requested  me  to  write  you  with  reference 
to  the  disposition  of  a fund  remaining 
from  the  Glasgow  Iridge  bonded  indebted- 
ness. 


"At  the  time  that  bridge  was  built,  tlie 
County  issued  bonds  for  the  payment  of  It. 

Later,  the  btafc  Highway  Commission  took 
over  the  bridge  and  reimbursed  the  County 
in  full  for  the  anount  of  the  bonded  in- 
debtedness. However,  before  the  Highway 
Commission  took  over  the  bridge,  the 
County  had  retired  some  of  their  bonds, 
but  the  remaining  bonds  were  not  due  until 
1942.  Now,  all  the  bonds  arc  -aid  off 
and  the  entire  project  is  closed  as  far  as 
the  County  is  concerned.  Inasmuch  as  they 
have  on  hand  a surplus  of  „3,467.47,  it  is 
the  desire  of  the  Court  of  this  county,  to 
turn  over  this  money  to  the  road  fund,  and 
they  would  like  to  know  if  they  can  do  this." 

In  searching  through  the  statutes  for  some  law  .pertain- 
ing to  this  subject,  we  find  that  section  13829  R.  S.  Mo. , 1939, 
covers  the  subject  of  your  inquiry.  This  section  is  as  follows: 
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"Whenever  there  is  a balance  in  any 
county  treasury  in  this  state  to  the 
credit  of  any  special  fund,  which 
is  no  longer  needed  for  the  purpose 
for  which  it  was  raised,  the  county 
court  any,  by  order  of  record,  direct 
that  said  balance  be  transferred  to 
the  credit  of  the  general  revenue 
fund  of  the  county,  or  to  such  other 
fund  as  >iay,  in  their  judgment,  be 
in  need  of  such  balance." 

You  will  note  from  this  section  that  it  seems  to  be  dis- 
cretionary for  the  county  court  to  determine  wi  ich  fund  is 
to  transfer  a balance  which  is  no  longer  needed  in  the  fund 
for  the  purpose  for  which  it  was  raised. 


CONCLUSION. 


Therefore,  it  is  the  opinion  of  this  Department  that  the 
county  court  may  turn  over  any  balance  it  may  have  in  the 
bridge  fund  to  the  road  fund  or  to  any  otiier  fund  to  wh.ch  it 
may  deem  it  necessary  to  transfer  ^uch  moneys. 

Respectfully  submitted 


TYnE  W.  BURTON 

Assistant  Attorney  General 

A f PROVED; 


TToOTcrTIhrTcK 

Attorney  General 

TV.  3:  A . 
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CRIMINAL  COSTS:  - Sheriff  cannot  receive  mileage 

or  transportation  costs  of  a 
paroled  convict  in  transporting 
him  to  Army  Induction  Station. 


Way  £5,  1542 


bon.  ■'Jeorge  I*.  Robertson 
Prosecuting  Attorney 
Chariton  oounty 
Keytesville , dssouri 


Lea  Sir: 


FILE 


v.e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  -ay  22,  1942,  which  reads  as  follows: 


"This  Inquiry  la  made  in  reference 
to  payment  of  fees  for  mileage  and 
transportation  oi  a prisoner  con- 
fined and  be  in;  held  in  the  county 
Jail,  after  sentence  for  a felony, 
and  under  an  order  of  parole  by  the 
circuit  Judge,  contingent  upon  his 
being  accepted  for  i-rmy  service  at 
the  induction  Station  at  Jefferson 
barracks . 

"The  direct  question  is,  should 
the  State  or  County  or  either,  pay 
tiie  mileage  or  transportation  coats 
of  the  Sheriff  in  taking  the  prisoner 
to  jthe  induction  Station  and  if  nei- 
ther should  pay  is  there  a proper 
w®-y  for  the  Sheriff  to  receive  such 
fees? 

"This  request  is  made  at  this  time 
In  view  of  the  War  iunergency  and  the 
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desirability  of  obtaining  able- 
bodied  men,  rot  in  necessary  oc- 
cupations, for  the  Army,  The 
prisoners  should  not  be  turned  at 
large  without  some  protection  to 
the  public  and  the  oheriff  can 
not  afford  this  transportation 
at  his  own  expense." 


The  statute  which  allows  sheriffs  fees  and  mileage 
for  taking  convicts  to  the  penitentiary  is  Section  13413 
R.  s.  Missouri,  which  partially  reads  as  follows: 


"Fees  of  sheriffs,  maishala  and 
other  officers.  - Sheriffs,  county 
marshals  or  other  officers  shall 
be  allowed  fees  for  their  services 
in  criminal  cases  and  for  all  pro- 
ceedings for  cor  tempt  or  attachment 
as  follows  l • # 

For  the  services  of  taking  convicts 
to  the  penitentiary,  the  sheriff, 
county  marshal  or  other  officer  shall 
receive  the  3um  of  Uarte  dollars  per 
day  for  the  timo  actually  and  neces- 
sarily employed  ir.  traveling  to  and 
from  the  peni  entiary,  and  each  guard 
shall  receive  the  sum  of  two  dollars 
per  day  for  the  3tme,  and  the  sheriff, 
county  marshal  or  other  officer  and 
guard  shall  receive  five  cents  per 
mile  for  the  distance  necessarily 
traveled  in  going  to  and  returning 
from  the  penitentiary,  the  time  and 
distance  to  be  estimated  by  the  most 
usually  traveled  route  from  the  place 
of  departure  to  the  penitentiary)  the 
sum  of  five  cents  per  mile  for  each 
mile  traveled,  while  being  taken  to  the 
penitentiary,  shall  be  allowed  to  the 
sheriff  to  cover  all  expenses  of  each 
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convict  while  being  taken  to  the 
penitentiary;  and  all  persona,  con- 
victed and  sentenced  to  imprisonment 
in  the  peritertiery  at  any  term  or 
setting  o 1 the  court,  shall  be  taker 
to  the  penitentiary  at  the  same  time, 
unless  prevented  by  sickness  or  un- 
avoidable accident.  * * * “ w 


Section  13415  R.  S.  Missouri,  1939,  which  refers 
to  Section  13413,  supra,  rcaas  as  follows: 


"Ko  sheriff  or  ministerial  officer 
in  any  criminal  proceeding  shall  be 
allowed  any  fee  or  fees  for  any 
other  services  than  those  in  the 
tro  preceding  sections  enumerated, 
or  for  guai'i  a not  actually  employed." 


The  rule  as  to  rendition  of  services  by  public  offi 
cers,  and  the  payment  therefor,  is  fully  discussed  in 
the  case  of  Nodaway  County  v.  Kidder,  129  S.  V . (2d)  857 
Pars.  5-8,  where  the  court  said: 


"The  general  rule  is  that  the  ren- 
dition of  services  by  a public  offi- 
cer is  deemed  to  be  gratuitous,  unless 
a compensation  therefor  is  provided  by 
statute.  If  the  statute  provides  com- 
pensation in  a particular  mode  or  manner, 
then  the  officer  is  confined  to  that  man- 
ner and  is  entitled  to  no  other  or  fur- 
ther compensation  or  to  any  different 
mode  of  securing  same.-  Such  statutes, 
tpo  must  be  s trictly  construed  as  against 
the  officer.  State  ex  rel.*  Ivans  v*  dor- 
don,  245  Mo.  12,  86,  149  S.-  ....  636 J ;-lng 
v.  Piverlard  hevee  Dist.,’  218  Mo.  App. 
490,  493,  279  S.  W.  195,  196;  State  ex 
rel.  t edeking  v.  -cCracken,  60  Mo.'  App. 
650,  656. 
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"It  Is  well  established  that  a public 
officer  claiinin  - compensation  for  of- 
ficial duties  performed  must  point  out 
the  statute  authorizing  such,  payment, 
state  ex  rel  Ruder  v.  Hackmar.n,  305 
ho.  342,  265  b.  V..  552,  534;  State  ex 
rel.  Linn  County  v.  Adams,  172  Mo.  1, 
7,  72  655;  Williams  v.  Chariton 

County,  85  . o.  645." 


C0KCLU510K 


in  view  of  the  above  authorities,  it  is  the 
opinion  of  this  department,  that  neither  the  sta  e,  nor 
the  county  is  authorized,  by  statute,  to  pay  the  mileage 
or  transportation  costs  of  a sheriff  ir.  taking  the  prison- 
er, who  has  been  convicted  and  paroled,  to  the  Army  In- 
duction Station  at  Jefferson  barracks,  St.  Louis,  Missouri. 

It  la  further  the  opinion  of  this  department  that 
the  statute  does  rot  provide  any  proper  way  for  the  sheriff 
to  receive  such  expenditures,  fees  or  transportation  costs. 


Respectfully  submitted 


APPROVED: 


W.  J.  BURKL 

Assistant  Attorney  General 


ROY  JlcKlTTRICK 

Attorney  General  of  Missouri 
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TAXATION:  Any  person  owning  an  interest  In 

PART  PAYMENT  OF  TAXES:  lands  nay  pay  taxes  on  his  proportionate 

interest. 


December  11,  1042 


Ron.  ^arl-ia  Robert  sor. 
Prosecuting  Attorney 
Saline  County 
arslmll,  Missouri 


Dear  Sir: 


FILED 

7^ 


This  is  In  reply  to  yours  or  recent  date,  wherein 
you  sub  dt  the  follov/i ng  q-uostlan: 


"Hie  question  ol’  part  payment  of  taxes 
:ias  arisen  In  tills  county.  Suppose  tliat 
a pieco  ol‘  pro^i’ty  13  «.wned  jointly  and 
one  of  the  parties  wishes  to  and  does 
pay  part  of  the  tax,  and  the  other  party 
does  not  pay  his  part  of  the  tax,  but 
allows  the  remainder  to  become  delinquent. 
Does  the  interest  and  oenalty  begin  to 
run  on  the  total  amount  of  tax  or  should 
the  Collector  only  charge  Interest  and 
penalty  on  the  balan  ce  unpaid? 

I rill  appreciate  hearing  from  you  as 
soon  as  possible." 


^ndor  Section  11034,  ii.  3.  ho.  1939,  provisions  are 
ado  for  part  payment  of  taxes.  The  portion  of  this 
section  which  is  pertinent  to  your  question  reads  as 
follow 3 : 


" > * > If  payment  Is  . .ado  on  an  undivided 
sliaro  of  real  estate,  the  collector  shall 
entor  on  his  rocord  the  nano  of  the  owner 
of  such  3:iare,  so  as  to  designate  upon 
whoso  undivided  sh-ore  the  tax  lias  been 
paid." 
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Under  Section  11005,  R.  S.  Mo*  1939,  no  penalty  or 
Interest  may  be  cliarged  against  any  taxpayer  who  pays  hl3 
taxes  to  the  collector  at  any  time  before  the  first  day 
of  January  of  the  year  following  which  the  taxes  fall  due. 
That  being  the  case.  If  a# person  is  authorized  to  pay  taxes 
on  his  interest  or  share  In  a tract  of  land,  then  no  penalty 
or  interest  could  accrue  against  such  share. 

Under  Section  11141,  R.  S.  Mo.  1939,  which  seems  to 
carry  out  the  provisions  of  Section  11084,  supra,  permitting 
payment  on  an  undivided  sliaro  in  real  estate,  reads  as  fol- 
lows : 


"Any  person  claiming  an  undivided 
sliare  in  any  land  out  of  which  an  un- 
divided part  shall  have  been  sold  for 
taxes,  nay  rodeem  his  undivided  sliare 
by  paying  such  portion  of  the  purcliase- 
money,  interost,  penalty  and  subsequent 
taxes  as  he  claims  of  the  land  3 old." 


Section  11142,  II.  s.  ho.  1939,  permits  a person  who 
claims  a specific  part  of  lands  sold  for  taxes  to  redeem 
such  part  by  paying  his  proportionate  part  of  tlio  purchase 
money,  interest,  penalty  and  subsequent  taxes  as  his  quantity 
of  ground  sliall  bear  to  the  whole  quantity  sold. 

It  will  also  be  noted  by  Section  11144,  R.  S.  Llo.  1939, 
that  persons  who  own  a share  in  lands  which  have  been  sold 
for  delinquent  taxes  may  make  a partial  redemption.  By  this 
soction  the  collector  is  authorized  to  make  a certain  charge 
for  determining  the  proportion  of  taxes  to  be  paid  by  such 
redompt loner. 

Section  11143,  R.  S.  Mo*  1939,  also  carries  out  the 
provision  that  a person  claiming  a specific  part  in  lands 
may  redeem  such  s'.mre  when  3old  for  delinquent  taxes. 

All  of  those  provisions  clearly  indicate  tliat  the  law- 
makers have  intended  tliat  any  party  who  owns  an  interest  in 
real  estate  may  relieve  such  interest  from  tax  liability,  by 
paying  to  the  collector  the  proportionate  part  or  share  of 
the  taxes  which  are  due  on  3uch  interest. 
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CONCLUSION 


From  the  foregoing  it  is  the  opinion  of  this  department 
that  any  person  who  owns  an  undivided  share  in  real  estate 
may  tender  to  the  collector  the  taxes  on  his  proportionate 
share  of  such  real  estate  and  such  tender  and  payment  will 
stop  -the  interest,  and  penalty,  on  the  taxes  which  have  been 
so  paid. 

Respectfully  submitted. 


TYRK  W.  BURTON 

Assistant  Attorney-General 


APPROVED: 


ROY  LcKITTltlC^ 
Attorney-General 
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FEED:  Missouri  State  Feed  Lav/  does  not  apply  to  feed  for 
game  birds  or  fur  bearing  animals. 


November  27,  lrJ42 


Mr.  S.  Y.  Roth 
Feed  Division 
Department  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


Tills  is  in  reply  to  yours  v/lierein  you  submit  the 
following  questions: 


"When  game  bird  feeds  are  sold  for 
commercial  production,  either  for 
meat  or  breeding  purposes,  will  such 
feeds  come  under  our  Missouri  State 
Feed  Law  and  are  they  subject  to  regis- 
tration and  tonnage  tax': 

"Do  feeds  used  for  the  commorcial  pro- 
duction of  fur-bearing  animals  either 
for  their  pelts  or  for  breeding  pur- 
poses come  under  the  Missouri  State 
Feed  Law?" 


Section  14319,  R.  S.  Mo.  1939,  which  pertains  to 
the  subject  of  your  inquiry,  reads  as  follows: 


"The  term  ’ comer  cial  feeding- stuff  s’ 
shall  be  held  to  Include  all  feeding- 
stuff  s used  for  feeding  livestock  and 
poultry,  except  whole  seeds  or  grains, 
the  unmixed  meals  made  directly  from 
the  entire  grains  of  com,  wheat,  rye, 
barley,  oats,  buckwheat,  flaxseed, 
kaffir,  and  milo,  whole  hays,  strav/s. 


Mr.  S.  Y.  Roth 


11-27-42 


cotton  sood  hulls  and  com  stover, 
pure  com  chops  and  pure  ground 
ear  com,  when  the  sane  are  not  nixed 
with  other  matorials,  but  the  terra 
shall  not  apply  to  other  materials 
containing  sixty  (60)  per  cent  or 
more  of  water." 


Since  a penalty  is  provided  for  the  violation  of  the 
commercial  feed  3tuffs  act,  it  Is  a criminal  statute  and, 
therefore,  it  must  receive  a strict  construction.  The 
general  rule  is  that  provisions  of  such  statutes  cannot  be 
extended  by  judicial  interpretation  so  as  to  include  sub- 
jects not  clearly  within  their  provisions.  Tills  principle 
is  announced  in  State  v.  Lloyd,  7 3.  ...  (2d)  344,  1.  c.  346, 
v/horein  the  court  said: 


"*  > * Such  statuto3  may  not  be  ex- 
tended or  enlarged  by  judicial  inter- 
pretation so  as  to  embrace  persons 
not  specifically  brought  within  their 
terms,  i*o  one  may  be  made  subject  to 
its  provisions  by  implication. 


Said  Section  14319,  supra,  applies  to  feed  used  for 
feeding  "livestock  and  poultry." 

The  term  "livestock"  as  it  is  ordinarily  used,  means 
those  kind  of  domestic  animals  and  fowls  which  are  normally 
susceptible  of  confinement  within  boundaries  without  serious- 
ly Impairing  their  utility  and  the  intrusion  of  which  upon 
the  land  of  others  normally  causes  harm  to  the  land  or  to 
crops  thereon.  (Words  and  i-'nrases,  Permanent  Edition,  Vol. 

25,  at  page  415.) 

The  term  "poultry"  is  used  to  denote  domestic  fowls 
generally  or  collectively  roared  for  the  table  or  for  their 
oggs  and  feathers,  such  as  chickens,  ducks,  geese  and  turkeys. 

We  think  tliat  the  lawmakers  in  enacting  Section  14319 
only  had  in  mind  the  livestock  and  poultry  as  is  included 
in  such  terns  as  are  referred  to  above. 
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COIi'CLUSIOK 


It  is,  therefore,  the  opinion  of  this  department  that, 
in  cases  where  game  bird  feeds  are  sold  as  commercial 
products,  either  for  meat  or  breeding  purposes,  such  feeds 
will  not  coxae  under  the  Missouri  State  Feed  -aw  and  are  not 
subject  to  registration  and  tonnage  tax. 

We  are  further  of  the  opinion  that  feeds  used  for  com- 
mercial production  for  fur  bearing  animals,  either  for  their 
pelts  or  for  breeding  purposes,  do  not  cone  under  the 
Missouri  Feed  Law  Act. 


Respectfully  submitted. 


TYRE  YV . BURTON 

• Assistant  Attorney-General 

APPROVED: 


Attorney-General 
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INSURANCE:  Sec.  49,  page  204,  Laws  of  Missouri,  1941,  LJtj 
not  cover  costs  and  expenses  of  distributing  im- 
pounded funds  to  policyholders. 


February  b,  1942 
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Honorable  Luward  L.  soheufler 
Superintendent  of  Insurance  Department 
•Jefferson  City,  Missouri 


Dear  sir: 


V«e  nave  your  request  for  an  opinion  from  this 
office,  which  is  as  follows: 

"Your  official  opinion  ana  interpretation 
is  requested  of  the  said  Section  49,  Laws 
of  Missouri  1941,  page  204,  reading  as  fol- 
lows: 

'/ire  Rate  Litigation.  There  is 
hereby  appropriated  out  of  the  State 
Treusury,  chargeable  to  the  Insurance 
Department  /ana,  the  sum  of  fifteen 
Thousand  Dollars  (415,000.00)  for  the 
payment  of  bills  of  exceptions,  print- 
ing of  briefs,  court  deposits  and  all 
necessary  court  and  other  posts  and 
expenses,  exoept  attorneys*  ilees , ' in 
connection  with  the  fire  rate  litiga- 
tion, during  the  1941  and  1942  bi- 
ennium. f 

"This  official  oourtesy  is  requested  of  you 
because  of  my  desire  to  endeavor  to  distrib- 
ute what  I reasonably  oan  of  the  lOjC  Rate 
Case  impounded  funds.  My  administrative 
problem  is  otherwise  somewhat  presented  at 
length  in  my  letter  or  January  7,  1942,  ad- 
dressed to  the  members  of  the  Permanent 
Seat  of  Government  of  which  you  are  a mem- 
ber, and  in  which  letter  I pointed  out  that 
I have  inherited  several  problems  in  rela- 
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tion  to  this  sizeable  amount  of  money, 
which  is  resting  in  tlie  banks  awaiting  an 
attempted  distribution  before  the  then 
balance  can  be  escheated  to  the  Treasury 
of  tne  State  under  the  recently  enacted 
Escheat  Lav/,  inasmuch  as  no  request  was 
made  upon  the  legislature  for  the  enact- 
ment of  another  appropriation  bill  to  as- 
sist tne  Superintendent  for  payroll  and 
other  necessary  expenses  inciuent  thereto. 

* * * ¥ 4-  * * 

»*Your  attention  is  called  to  the  particu- 
lar wording  of  the  above  section  which  is 
not  earmarked  by  limitation,  and  reason- 
able construction  of  same  might  permit  me 
to  use  an  otherwise  unexpended  portion  of 
the  same  in  my  projected  endeavors  to  put 
some  of  this  money  out  to  numerous  policy- 
holders. * * ** 


The  question  submitted  by  you  resolves  itself  to  a 
question  of  whether  the  wor-is  "and  other  costs  and  expenses 
* * * in  connection  with  the  fire  rate  litigation,"  as  used 
in  section  49  of  tne  Appropriation  Act  found  at  page  £04, 
Laws  of  Missouri,  1941,  are  broad  enough  to  Include  costs 
and  expenses  of  distributing  to  the  policyholders  the  10/6 
impounded  fund  which  was  accumulated  3evorul  years  ago  in 
the  fire  rate  litigation. 

An  examination  of  said  Section  49  shows  that  the  sum 
of  vd5,000  was  appropriated  for  the  payment,  first,  of  cer- 
tain specific  items  in  connection  with  the  fire  rate  litiga- 
tion, and  then  "other  costa  and  expenses  * * * in  connection 
with  the  fire  rate  litigation."  In  other  words,  the  enumera 
tion  of  specific  things  is  followed  by  words  of  general 
meaning.  This  situation  calls  into  play  the  familiar  rule 
of  statutory  construction  known  as  ejusdem  generis,  which  is 
that  where  a law  enumerates  specific  matters  or  things  to 
which  its  provisions  apply,  and  then  by  general  language 
undertakes  to  include  other  matters  or  tuings  not  specifi- 
cally named,  the  general  worus  will  be  limited  in  meaning  to 
matters  or  tnings  of  the  same  nature  or  kina  as  those  specif 
ically  nameu.  The  rule  has  been  stateu  by  the  courts  of  thi 
State  as  follows: 
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"Tiier a Is  a well-recognizeu  rule  that 
where  a law  specifically  designates 
several  matters  or  things  which  shall 
be  governed  by  Its  provisions,  and  then 
by  general  language  undertakes  to  In- 
clude other  acts  and  things  not  specif- 
ically named,  such  law  must  be  so  con- 
strued as  to  apply  only  to  things  or 
acts  of  the  same  general  nature  as  those 
definitely  set  out.  (City  of  St.  Louis 
v.  Kaime,  160  ko.  309,  and  State  ex  rel. 
v.  Berryman,  142  Ko.  App.  373.}" 

(State  ex  rel.  Spriggs  v.  Robinson, 

253  fco.  1.  c.  267.) 


"It  is  a familiur  rule  of  statutory 
oonstx'uotion  that  where  an  enumeration 
of  specific  things  is  followed  by  some 
more  general  word  or  phrase,  such  gen- 
eral word  or  phrase  should  be  oonstrued 
to  refer  to  things  of  the  same  kind. 

(19  C.  J.  p.  1255.)"  ( State  ex  rel. 

Goodloe  v.  Wurdaman,  266  Mo.  1.  c.  161.) 


i.pplyin^  the  above  rule  to  the  statute  in  question, 

It  will  be  seen  that  the  words  "and  other  costs  and  expenses 
as  used  therein,  must  be  limited  in  meaning  to  costs  and  ex- 
penses of  the  same  general  nature  or  kind  as  those  specifi- 
cally enumerated,  which  are  payment  of  bills  of  exceptions, 
printing  of  briefs,  court  deposits  and  all  necessary  court 
costs.  These  speoific  items  are  clearly  costs  and  expenses 
which  are  inoident  to  litigation.  Litigation  is  defined  as 
a proceeding  in  court  to  enforce  rights  and  secure  oomplianc 
with  the  law.  (Words  and  Phrases,  Perm.  Ed.)  It  must  fol- 
low, therefore,  that  the  words  "other  costs  and  expenses" 
are  limited  in  application  to  costs  and  expenses  of  the  same 
nature  or  kind  as  payment  of  bills  of  exceptions,  printing 
of  briefs,  court  deposits  and  court  costs  in  connection  with 
the  fire  rate  litigation.  Expenses  of  the  distribution  to 
polioyholders  of  the  10#  impounded  fund  are  not  of  the  same 
nature  as  the  foregoing  specified  costs  of  litigation  and 
oourt  costs,  and  hence  the  costs  of  the  distribution  of  the 
10#  impounded  funds  are  not  provided  for  by  said  section  49 
of  the  Appropriation  .^ct  above  referred  to. 
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It  seems  to  us  that  tne  foregoing  reasoning  is  pecu- 
liarly applicable  to  the  construction  or  appropriation  acts 
because  tne  Constitution  of  Missouri  (Section  19,  Article  X) 
provides  that  an  appropriation  act  "shall  distinctly  specify 
the  sum  appropriated,  ana  tne  object  to  wuioh  it  is  to  be 
applieu.”  It  must  be  presumed  that  the  General  ..esembly  in- 
tended to  comply  with  this  constitutional  provision  when  it 
passed  the  appropriation  act  in  question,  and  by  s^  uoing 
it  distinctly  specified  the  object  to  which  the  appropria- 
tion could  be  applied. 

There  are  exceptions  to  the  rule  of  ejuadem  generis, 
but  we  do  not  believe  the  statute  in  question  comes  within 
the  exceptions.  In  speaking  of  this  rule  of  construction, 
tne  Supreme  Court  of  Missouri  in  the  case  of  State  v. 
Eokhardt,  202  L'o.  1.  o.  50,  said: 

"*  * * * Nor  does  the  dootrine  apply 
where  the  specific  words  of  a statute 
signify  subjects  greatly  different  from 
one  another;  nor  where  the  specific  words 
embrace  all  objects  of  their  class,  so 
that  the  general  words  must  bear  a dif- 
ferent meaning  from  the  specifio  words 
or  be  meaningless. * (06  Cyo.  1119-1122.)" 


The  items  of  payment  for  bills  of  exceptions,  printing 
of  briefs,  court  deposits  a^d  necessary  court  costs  are  not 
greatly  different  from  one  another.  They  belong  to  the  gen- 
eral class  of  costs  of  litigation.  It  might  be  argued  that  the 
specified  items  exhaust  all  the  objects  of  their  class  In  that 
they  inolude  all  court  costs  and  expenses,  ana  that  therefore 
the  words  "other  costs  and  expenses"  must  bear  a different 
meaning  or  be  discarded  as  meaningless.  However,  even  if  tnat 
view  were  taken,  "the  other  costs  and  expenses"  would  have  to 
be  "in  connection  with  the  fire  rate  litigation."  The  dis- 
tribution of  the  impounded  money  in  the  10j£  fire  rate  litiga- 
tion is  no  part  of  the  litigation  ana  no  part  of  the  court 
procedure.  The  Supreme  Court  has  definitely  held  Utetna  Ins. 
Co.  v.  C^alley,  lid  3.  VV.  (2d)  3,  and  many  cases  since)  that 
the  courts  have  no  jurisdiction  to  administer  or  distribute 
to  policyholders  funds  impoundeu  in  fire  rate  litigation,  but 
that  such  distribution  is  an  administrative  duty  of  the  Super- 
intendent of  Insurance.  Therefore,  under  no  construction  can 
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the  woras  "other  costa  and  expenses  * * * In  connection  with 
the  fire  rate  litigation"  be  held  to  inoluae  the  oosts  and 
expenses  of  distributing  impounded  funds  to  the  policyholders. 


COi.JLUSlQN 


It  is,  therefore,  the  opinion  of  this  department  that 
the  money  appropriated  by  Section  49,  pa^e  204,  Laws  of  Mis- 
souri, 1941,  cannot  be  used  to  defray  the  expenses  of  dis- 
tributing to  the  policyholders  the  10a  impounded  fund  accumu- 
lated in  the  fire  rate  litigation. 


Respectfully  submitted 


EruiHY  H . iLAY 

assistant  attorney  General 


APPROVE  J : 


V/vN-J  J.  T'-ftaLo 

(Acting)  Attorney  General 
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l.ledical  payment  plan  included,  in  liability 
policy  does  not  make  policy  subject  to  approval 
of  Superintendent  and  Attorney  General. 
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Honorable  Edward  L,  Scheufler 
Superintendent  of  Insurance 
State  of  Uissouri 
Jefferson  City,  Llissouri 


Dear  Sir: 


* 


Tliia  Department  is  in  rocoipt  of  your  request  of 
recent  date  for  an  official  opinion,  which  reads  as  follows: 


"Several  casualty  Insurance  carriers 
have  offered  for  filing  and  use  In  tills 
State,  Automobile  Liability  and  Property 
Damage  policies.  Including,  in  addition 
to  the  liability  and  property  damage  and 
for  an  additional  premium,  an  agreement 
to  pay  medical  fees,  hospital  expenses, 
etc.,  but  not  including  any  indemnity  for 
loss  of  tine  or  a principal  sum,  in  event 
of  Injury  to  the  occupants  of  the  insured 
car.  Typical  of  the  language  of  such  pro- 
visions is  the  following: 

Medical  Payments— To  pay  to  or  for  each 
person  who  sustains  bodily  injury,  caused 
by  accident  and  arising  out  of  the  use  of 
the  automobile  classified  as  "pleasure 
and  business",  while  in  or  upon,  entering 
or  alighting  from  the  automobile  while 
the  automobile  Is  used  by  or  with  the  por- 
mls  sion  of  the  named  insured,  the  reason- 
able expense  of  necessary  medical,  surgi- 
cal, ambulance,  hospital  and  professional 
nursing  services  and,  in  the  event  of 
death  resulting  from  such  injury,  the 
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reasonable  funeral  expense,  all  incurred 
within  one  rear  from  the  date  of  accident.’ 

"A  medical  payment  provision  has  been  used 
in  Missouri  for  several  years,  applying 
only  to  persons  other  than  the  named  in- 
sured. The  suggested  coverage  is  intended 
to  include  the  named  i srrod  as  well  as 
other  passengers.  It  Is  our  understanding 
that  such  coverage  Is  now  being  offered 
generally  throughout  the  United  States. 

"lueation:  Will  you  please  advise  whether 
or  not,  in  your  opinion,  this  additional 
coverage,  described  as  'Medical  Payments', 
constitutes  accident  and  health  Insurance 
as  contemplated  by  Section  6077  R.  S.  Mo. 
1939  and  is  subject  to  the  requirements  of 
that  section." 


What  Is  now  Section  6077,  R.  S.  Mo.  1939,  was  passed 
by  the  General  Assembly  in  1937  (Laws  of  Missouri,  1937, 
page  359)  and  provides  as  follows: 


"No  policy  of  insurance  against  loss  or 
damage  from  sickness  or  the  bodily  injury 
or  death  of  the  Insured  by  accident,  and 
no  riders,  endorsements,  supplementary  or 
additional  terms  and  provisions  sliall  be 
Issued  or  delivered  to  any  person  in  this 
state  by  any  company  doing  business  in 
this  state  under  the  provisions  of  the 
insurance  laws  of  the  state  of  Missouri 
until  a copy  of  the  form  thereof  1ms  been 
filed  with  the  superintendent  of  the  in- 
surance department  for  at  least  a period 
of  thirty  (30)  days  unless  before  the  ex- 
piration of  said  thirty  (30)  days  the 
superintendent  of  the  Insurance  department 
and  the  attorney  general  of  the  stato  of 
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Illssouri  shall  have  approved  of  the 
same  In  writing.  If  during  such 
period  of  thirty  (30)  days  or  at  any 
time  thereafter,  as  provided  in  this 
section,  the  superintendent  of  the 
Insurance  department  or  attorney 
general,  in  v/riting,  disapprove  of 
the  form  of  such  policy,  it  shall  be 
unlawful  for  such  policy  to  be  issued 
or  delivered  in  this  state  by  the 
company  filing  same.  If  the  superin- 
tendent of  the  insurance  department  or 
the  attorney  general  are  unable,  by 
virtue  of  their  other  duties,  to  deter- 
mine whether  or  not  they  shall  approve 
or  disapprove  the  fora  of  such  policies 
within  the  thirty-day  period  herein 
provided,  the  superintendent  of  the 
insurance  department  may  extend  the 
time  within  which  they  may  approve  or 
disapprove  to  a period  not  to  exceed 
ninety  (90)  days  from  the  date  of  filing 
such  forms,  and  the  company  filing  such 
fora  or  forna  shall  be  notified  by  the 
superintendent,  in  writing,  of  such  ex- 
tension of  time.  The  superintendent  of 
the  insurance  department  and  the  attorney 
general  shall  not  approve  such  forms  of 
policies  unless  every  part  is  plainly 
printed  in  type  not  smaller  than  long 
primer  or  ten  point  type  nor  unless  there 
is  prirted  on  the  first  page  thereof  and 
on  Its  flying  back  in  type  not  smaller 
than  eighteen  point  or  great  primer  a 
brief  description  of  the  policy;  nor  un- 
less the  exceptions  be  printed  with  the 
sane  prominence  as  the  benefits  to  which 
such  exceptions  apply.  If  the  superintend- 
ent fails,  within  the  thirty-day  period 
of  time  or  within  the  extended  period,  as 
herein  provided,  to  notify  the  company  In 
writing  of  his  disapproval,  then  the 
company  may  issue  such  fora  of  policy, 
but  nothing  herein  contained  shall  permit 
an  Insurance  company  to  Issue  policies  In 
violation  of  other  provisions  of  the  In- 


lion,  Ndward  L.  Scheufler 


-4- 


arch  30,  1942 


surance  laws  of  this  state,  and 
nothing  herein  shall  bar  the  super- 
intendent and  attorney  general  from, 
at  any  time  thereafter,  disapproving 
such  form  after  giving  the  company 
notice  thereof  and  a hearing  thereon, 
'..'henever  the  superintendent  or  attor- 
ney goneral  disapprove  a policy  form,  as 
herein  provided,  the  superintendent 
snail  notify  the  company  filing  sane,  in 
writing,  giving  the  reasons  therefor. 

The  superintendent  and  attorney  general 
are  hereby  directed  to  approve  for  use 
in  this  state  only  policies  conforming 
to  the  express  jjrovisions  of  the  insurance 
laws  of  Missouri,  and  only  such  words, 
phrases,  figures,  terms  and  conditions  of 
policy  forms,  riders,  endorsements,  supple- 
mentary or  additional  terns  and  provisions 
affecting  policies  or  agreements  for  insur- 
ance which  are  specific,  certain  and  unam- 
biguous, to  meet  needed  requirements  for 
the  protection  of  lives  and  property  of 
assureds.  Any  policy  filed  with  the  super- 
intendent pursuant  to  this  section,  not 
conforming  to  the  requirements  herein, 
sliall  be,  by  the  superintendent  and  attor- 
ney general,  disapproved.  Nothing  in  tills 
soction  contained  sliall  be  held  to  apply 
to  life  insurance,  endowment  or  annuity 
contracts,  or  contracts  supplementary 
thereto." 


The  title  to  3ald  Act  reads  as  follows: 


"AN  ACT  to  amend  Article  10,  Chapter  37, 
Kevised  Statutes  of  Missouri,  1929,  re- 
lating to  insurance,  by  adding  thereto  a 
new  soction  to  be  numbered  5965a  relating 
to  the  same  subject,  providing  for  the  right 
of  approval  or  disapproval  of  the  Superin- 
tendent of  the  Insurance  Department  and  the 
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Attorney-General  of  all  accident  and 
health  policies  of  any  Insurance  com- 
pany writing  accident  and  health  poli- 
cies, doing  business  In  this  state 
under  the  provisions  of  the  insurance 
laws  of  the  State  of  Missouri." 


Since  we  are  concerned  here  with  accident  insurance 
policies  only,  and  not  with  health  insurance  policies,  wo 
will  confine  ourselves  to  natters  connected  with  accident 
insurance  contracts.  Accident  insurance  is  thus  defined  in 
1 C.  J.  p.  404: 


"Accident  insurance  is  a contract  where- 
by the  insurer  agrees  to  pay,  in  case 
the  insured  receives  any  personal  injury 
through  accident,  a weekly  amount  for 
the  period  of  disability  resulting  from 
such  Occident,  or  a fixed  amount  in  case 
of  certain  specified  injuries,  or  of  in- 
juries resulting  in  the  death  of  the  in- 
sured . " 


/mother  definition  of  accident  insurance  is  given  in 
1 C.  J.,  page  404,  as  follows: 


"A  system  which  indemnifies  the  insured 
person  for  loss  of  business  time  result- 
ing from  disabling  bodily  injuries  in- 
flicted by  external  and  accidental 
violenco,  or  in  case  of  death  therefrom 
within  a certain  tine  pays  the  legal 
heirs  a sum  stated  in  the  contract." 


Still  another  definition  is  given  in  1C.  J.,  page  404, 
as  follows: 


"A  contract  to  pay  a fixed  sum  on  death 
resulting  from  accident,  either  generally 
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or  limited  to  accidents  of  a parti- 
cular kind.  Some  policies  also  pro- 
vide for  payments  of  a fixed  weekly 
sun  during  incapacity  caused  by  an 
accidental  injury." 


The  above  legal  definitions  are  likewise  the  popular 
conception  of  the  term  "Accident  Insurance  Policy."  In  such 
a policy  the  insurer  agrees  to  pay,  in  case  of  an  injury,  a 
stipulated  v/eekly  fixed  amount  or  a fixed  amount  in  caso  of 
certain  specific  injuries  such  as  $5,000.00  for  the  loss  of 
two  legs,  a lesser  amount  for  the  loss  of  one  leg,  a certain 
fixed  amount  for  the  loss  of  an  arm,  finger  etc.  Accident 
insurance  policies  also  provide  for  a fixed  sum  in  the  event 
of  death  and  this  amount  is  to  be  paid  to  the  named  benefici- 
ary of  the  insured,  frequently  provisions  are  also  contained 
in  such  policies  for  the  payment  of  certain  medical  fees  and 
hospital  costs  but  these  additional  features  are  incidental 
to  the  main  purposes  and  objects  of  accident  Insurance  policies. 
It  is  apparent  that  the  main  purpose  and  the  reason  why  accident 
and  heal tli  insurance  policies  are  purchased.  Is  to  secure  the 
fixed  periodical  payments  to  campensato  for  the  loss  of  earning 
power,  together  with  the  life  Insurance  feature  which  provides 
for  the  payment  of  a specific  sum  in  the  event  of  death  by 
accidental  means.  Policies  of  this  description  are  known  as 
"Accident  Insurance  Policies"  within  the  insurance  circles  and 
are  undoubtedly  30  considered  by  the  insurance  buying  public. 

With  these  definitions  and  observations  on  "Accident 
Insurance  Policies"  in  mind,  we  refer  again  to  the  title  used 
by  the  Legislature  in  enacting  Section  6077.  It  Is  a familiar 
mile  of  law  that  If  the  title  to  an  act  is  restrictive  or 
descends  Into  particulars,  the  statute  cannot  Include  anything 
beyond  the  restrictive  wording  of  the  title.  In  the  case  of 
City  of  Columbia  v.  State  Public  Service  Corp.,  43  3.  W.  (2d) 
813,  it  appeared  that  the  title  to  the  act  establishing  the 
ilissouri  Public  Service  Commission  provided  that  it  might 
regulate  and  control  public  service  corporations,  persons  and 
utilities.  The  act  Itself  provided  further  for  the  control  of 
light  plants  owned  and  operated  by  municipalities.  In  holding 
that  the  title  was  too  narrow  to  permit  the  regulation  of  rates 
on  light  plants  owned  by  municipalities  by  the  Public  Service 
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Connlsalon  since  the  title  descended  Into  particulars  and 
did  not  mention  municipalities,  the  court  said  (1.  c.  016): 


"If  the  legislative  intent  was  to  provide 
for  the  'regulation  and  control'  of  all 
four  of  the  subjects  thus  separately  de- 
fined and  distinguished  in  the  act  itself, 
it  is  fair  to  assume  that  the  title  would 
have  expressly  named  all  four  subjects. 
Certainly,  in  the  light  of  these  definitions, 
a title  tliat  omitted  one  subject  would  not 
be  a 'fair  forecast  of  the  contents  of  the 
bill,’  If  any  of  such  contents  undertook  to 
regulate  and  control  the  omitted  subject, 
and  suoh  Is  the  status  of  the  act  now  under 
consideration.  Such  a title  is  obviously 
misleading  and  violative  of  the  constitution- 
al provision  heroin  invoked.  > * > 

"For  the  reasons  above  stated,  we  are  con- 
strained to  hold  that  the  power  to  fix  such 
rates  has  not  been  validly  conferred  upon 
the  Public  Service  Commission,  and  the 
Judgment  If  affirmed." 


In  Williams  Lumber  and  Mfg.  Co.,  v.  GInsburg,  146  S.  W. 
(2d)  604,  the  Supreme  Court  of  Missouri,  said  (1.  c.  605): 


"However,  if  the  title  is  restrictive, 
the  Act  must  also  be  restrictive  and 
cannot  include  anything  beyond  the  re- 
strictive wording  of  the  title.  Hunt  v. 
Armour  & Co.,  345  Mo.  677,  136  S.  Vi. (2d) 
312;  Sher ill  v.  Brantley,  334  Mo.  497,  66 
S.  W.  (2d)  529. 

"The  purpose  of  the  constitutional  provis- 
ion above  quoted  Is  to  prevent  surprise  or 
fraud  upon  the  legislators  by  barring  from 
the  body  of  a bill  everything  not  indicated 
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by  the  title.  Williams  v.  Atchison, 
T.  & S.  F.  Railroad,  233  Mo.  GOG, 

136  3.  W.  304." 


The  title  to  3ection  6077  appears  to  be  restrictive  In 
that  It  applies  only  to  "Accident  and  Health  Insurance  Poli- 
cies" a3  such.  If  the  title  had  applied  to  accident  and 
health  insurance  or  to  the  accident  insurance  business  pen- 
oral  ly,  it  might  be  said  that  all  coveragos  which  touch  upon 
that  general  character  of  Insurance  in  any  way,  however  re- 
mote, would  be  Included.  Ilowovor,  the  said  title  does  descend 
Into  particulars  and  expressly  mentions  only  the  "Accident  and 
Health  Policies"  of  any  Insurance  company  writing  "Accident 
and  Health  Policies."  It  appears,  therefore,  tliat  3ection 
6077  would  be  applicable  if  the  Medical  Payments  Plan  changes 
an  automobile  liability  Insurance  contract  into  an  accident 
insurance  contract  and  the  said  section  would  not  apply  If  the 
character  of  any  such  liability  contract  were  not  thereby 
changed.  In  the  case  of  Logan  v.  Fidelity  t&  Casualty  Company, 
146  Ho.  114,  47  3.  W.  948,  the  court  lie  Id  that  a life  Insurance 
contract  was  not  divested  of  its  character  as  insurance  on  life 
because  It  also  provided  for  amounts  to  be  paid  in  the  event 
of  the  disability  of  the  Insured.  The  court  said  (1.  c.  950); 


"The  mere  addition  of  one  or  more  features 
or  elejaonts  in  a contract  of  Insurance  on 
life,  that  nay  serve  to  give  the  contract 
or  policy  a particular  designation  in  tlie 
business  or  Insurance  world,  w:ill  not  in 
the  least  divest  the  contract  or  policy  of 
Its  chief  character  of  insurance  on  life, 
or  make  the  contract  other  than  life  Insur- 
ance. The  promise  to  pay  a weekly  indemni- 
ty by  an  Insurance  company  in  the  event  the 
insured  receives  an  injury  from  an  accident 
not  resulting  in  death  does  not  change  the 
character  of  the  agreement.  *»**»*» 

"The  calling  of  a contract  of  insurance  an 
'accident',  'tontine',  or  'regular'  life 
policy,  or,  for  that  natter,  by  any  other 
appellation  that  may  bo  adopted  for  business 
or  conventional  uses  or  classif ication,  can- 
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not  make  a policy  containing  an  agree- 
ment to  pay  to  another  a stun  of  money 
designated  upon  the  happening  of  an 
unknown  or  contingent  event,  depending 
upon  the  existence  of  life,  less  a 
policy  of  insurance  on  life." 


In  Provident  Life  & Accident  Ins,  Co.  v.  Rimmer,  12 
3,  W.  (2d)  365,  the  Supreme  Court  of  Tennessee  cited  the 
Logan  case,  supra,  as  authority  for  the  following  statement 
(1.  c.  367) s 


"The  policy  in  the  Lquitablo  Life  Assur- 
ance Society  covered  I033  of  life  from 
natural  as  well  as  external  and  accidental 
causes,  and  was  life  Insurance,  The  more 
addition  of  the  double  Indemnity  clause 
providing  for  increased  Insurance  upon 
proof  of  death  by  accident  did  not  divest 
the  policy  of  its  character  of  insurance 
on  life,  or  make  the  contract  other  than 
life  insurance,  for  Insurance  on  life  In- 
cludes all  policies  of  insurance  in  which 
the  payment  of  the  Insurance  money  Is  con- 
tingent upon  the  loss  of  life." 


It  appears,  therefore,  that  a "Liability  Policy"  con- 
taining Medical  Payments  Plan  still  remains  a "Liability 
Policy  of  Insurance"  and  is  not  transformed  into  an  accident 
policy  of  insurance  by  the  "mere  addition  of  one  or  more 
features  or  elements"  such  as  is  provided  by  the  Medical 
Payments  Plan  you  outline.  An  Automobile  Liability  Policy 
principally  covers  the  liability  o£  the  insured  within  sped 
fled  limits  such  as  the  limit  of  £10,000.00  for  any  one  acci 
dent  in  which  the  Insured  might  be  liable  to  other  parties 
for  personal  injuries  or  property  damage.  Such  a policy  is 
principally  and  primarily  an  automobile  liability  policy  and 
the  Inclusion  of  the  relatively  s all  benefits,  such  as  the 
agreement  to  pay  certain  doctor  bills  and  hospital  expenses 
to  all  persons,  including  the  insured,  who  might  be  injured 
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In  and  about  the  Insured’s  automobile,  does  not  appear  to 
chance  the  character  of  the  Insurance  policy.  It  is  still 
a liability  Insurance  poller  and  cannot  be  classed  as  an 
"Accident  Insurance  Policy."  Therefore,  since  the  title  to 
Section  6077  refers  only  to  "Accident  Insurance  Policies" 
as  such.  It  would  follow  that  the  said  section  was  not  In- 
tended by  the  Legislature  to  be  applicable  to  such  Incidental 
benefits,  when  included  In  a liability  policy  which  remains 
a liability  policy.  Section  6077  does  not  apply  to  Liability 
Insurance  Policies.  It  applies  only  to  "Accident  and  Health 
Policies"  of  con  anies  writing  "Accident  and  Health  Policies." 

Vie  do  not  intend  to  say  that  it  would  be  impossible  for 
a company  writing  automobile  liability  Insurance  to  transform 
the  sane  into  an  accident  and  health  policy  within  the  meaning 
of  Section  6077.  This  might  easily  occur  If  any  3uch  company 
would  actually  write  into  a contract  of  that  type  all  of  the 
features  involved  In  an  accident  insurance  policy  such  a3  In- 
demnity for  loss  of  time  and  a principal  sun  payable  upon  the 
death  of  the  Insured,  together  with  certain  specific  amounts 
for  certain  types  of  injuries.  It  would  bo  possible  for  a 
company  to  change  the  "character"  of  any  policy,  and  undoubted- 
ly any  company  could  change  any  type  of  policy,  whether  it  be 
life  or  fire  insurance,  into  a matter  altogether  different. 
However,  such  :natters  must  be  determined  as  the  occasion  arises 
In  this  opinion  we  are  only  attempting  to  say  that  the  Medical 
Payments  Plan  which  you  havo  outlined,  does  not.  In  our  opinion 
have  the  effect  of  transforming  the  policy  into  an  accident  in- 
surance policy  and  consequently  Section  6077  lias  no  application 


COLCLUSIGII 


Section  6077  R.  3.  Ho.  1939,  dealing  with  the  filing  and 
approval  of  accident  insurance  policies  Is  not  applicable  to 
an  automobile  liability  Insurance  contract  which  includes,  as 
an  Incidental  feature,  the  Medical  Payments  Plan  designed  to 
pay  certain  medical  and  hospital  bills  to  all  persons.  Includ- 
ing the  Insured,  who  might  be  injured  in  and  about  the  insured 
automobile.  Liability  insurance  policies  are  not  covered  by 
said  section  and  since  the  addition  of  the  Medical  Payments 
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Plan  does  not  transform  liability  insurance  policies  into 
accident  insurance  policies  by  the  mere  addition  of  this  one 
additional  feature,  Section  6077  has  no  application  since  the 
Legislature  intended  it  to  apply  only  to  accident  and  health 
insurance  policies  as  such. 


Respectfully  submitted. 


ARTHUR  G * KEEFE 

Assistant  Attorney-General 

APPROVED: 


ROY  McRITTRIC.. 

Attorney-General 


A0'K:Cr 


INSURA...  Pl8n  for  mutualization  of  St.  Louis  Mutual  Life 
Insurance  Company  approved. 


October  2o,  194L 


Honorable  .u  aru  . . vcac-ui'  ler 
superintendent  of  ti_e  Insurance  department 
Jefferson  City,  Missouri 


FI  LED 

U_ 


V 


dear  dir: 


This  will  acRnov/ledo;e  receipt  of  your  letter  of 
October  Id,  194ii,  with,  which  you  submitted  the  declara- 
tion anu  proposal  of  the  dt.  Louis  mutual  Life  Insuranoe 
Company  to  amend  its  charter  so  as  to  make  the  company  a 
mutual  company. 


We  have  examined  said  declaration  ana  proposal  to 
amenu  the  chait-r  and  it  is  oui  opinion  tnat  the  Scnae  com- 
plies with  the  v-uovieions  of  .-.rtiole  L o^  dnapter  b7, 

R,  a.  Missouri,  1909,  tn-  that  the  same  is  not  inconsistent 
with  the  Constitution  ana  laws  of  tuis  State  and  of  the 
Unitea  States. 


Yours  very  tx*uiy 


juPPivOVdo: 


HARRY  H.  KAY 

Assistant  uttoi*aey  Genex-al 


ROY  MoKTfThlCK 
Attorney  General 


HHK:UK 


BOARD  OP  HEALTH:  Two  questions  Involving  names  of  naturalized 

citizens. 


September  1,  1942  ^ 

a-b 


Mr*  V.  M*  Scott 
Supervising  Clerk 
State  Board  of  Health 
Jefferson  City,  Llssourl 


FILED 


Dear  Mr.  Scott* 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  31,  in  which  you  request  an  opinion 
of  this  department.  Tills  letter,  omitting  caption  and  signa- 
ture, is  as  follows: 


"Is  the  American  spelling  of  a German 
name,  although  Inconsistent  with  the 
German  method  of  spelling,  accepted  In 
Courts  of  Law?  For  example*  An  applicant 
desires  a birth  record  under  the  name  of 
ilehl  (American  method  of  spelling  surname ) 
and  the  name  was  originally  spelled  Huehl, 
wliloh  is  the  German  spelling  of  the  name. 
Would  It  be  advisable  for  the  applicant  to 
have  his  name  changed  to  the  ijnerican  ver- 
sion by  court  order? 

"(question  II*  An  applicant  for  naturali- 
zation being  naturalized  in  the  year  of  1896 
in  Jackson  County,  Mo.  has  a son  born  in 
Bavaria,  Germany  in  1883.  There  is  no 
reference  to  the  fact  of  naturalization 
of  any  other  member  of  this  man's  family  on 
the  naturalization  certificate,  and  the  cer- 
tificate in  question  gives  the  name  of  Jack 
Holt  and  the  name  of  the  applicant  for 
birth  record  is  Max  Hoedl.  At  the  time  of 
issuance  of  these  papers,  was  the  fact  of 
naturalization  of  the  parent  sufficient  to 
naturalize  a minor  child  if  the  child  arrived 


Mr#  V#  M#  Scott 
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in  this  country  prior  to  the  age  of 
twenty-one  and  lived  here  continuously 
for  five  years?  In  event  the  name  of 
Hoedl  were  changed  at  the  time  of  naturali- 
zation to  Holt,  should  there  not  iiave 
been  some  reference  to  the  fact  of 
change  in  name  at  time  of  naturalisa- 
tion?" 


Your  request  contains  two  questions,  the  first  of  which 
is  whether  or  not  an  applicant  for  a birth  record  and  whose 
name  at  present  is  Kehl,  the  American  spelling,  should  have 
the  spelling  of  nis  name  change  a to  Auehl  which,  was  the 
original  gtarnian  spelling# 

we  believe  that  the  two  versions  of  the  applicant’3 
name  will  be  governed  by  the  doctrine  of  "Idem  bonans", 
w ich  irul®  is  recognized  in  this  state.  As  authority  there- 
for, we  wish  to  cite  you  to  Davison  v#  Bankers  Life  Assn#, 
150  S.  b#  713,  1#  c.  715,  166  to#  App#  625,  In  that  case 
the  court  said: 


"•The  rule  of  i dem  son&ns  is  that  absolute 
accuracy  In  spelling  names  is  not  required 
in  a legal  document  or  proceedings  either 
civil  or  criminal;  that  if  the  name,  as 
spelled  in  the  document,  though  different 
iron  the  correct  spelling  thereof,  conveys 
to  tne  ear,  when  pronounced  according  to 
the  commonly  accepted  methods,  a sound 
practically  Identical  with  the  correct  name 
as  commonly  pronounced,  the  name  thus  given 
is  a sufficient  designation  of  the  individual 
referred  to,  and  no  advantage  can  b©  taxen  of 
the  clerical  error#*  (4  Vnords  & Hirases, 
3380)  #*  *•  * a * ." 


v»e  also  wish  to  cite  you  to  Ruhin  v.  Bussakln,  130  d. 

W#  (2d)  224,  wherein  the  court  discussed  tii£s  matter  at  length# 


Mr.  V.  M»  Scott 
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Thus  it  appears  to  us  and  Is  the  opinion  of  this 
Department,  that  in  view  of  the  fact  thrt  this  name  Is 
pronounced  the  same  and  sounds  the  same,  that  It  will  be 
unnecessary  for  the  applicant  to  have  his  name  changed  by 
a cart  order,  for  the  purposes  set  out  in  your  request. 

The  second  question  in  yotir  request  has  to  do  with 
the  status  of  a c:iild  born  in  Germany , of  alien  parents, 
whose  father  subsequently  was  naturalized  in  this  country. 
In  answering  this  question  we  will  cite  you  to  Title  8, 
Chapter  11,  Section  714,  U*S,C,A,,  at  page  679,  which  pro- 
vides as  follows: 


"A  c did  born  outside  of  the  United  States 
of  alien  parents,  or  of  an  alien  parent 
and  a citizen  parent  who  has  subsequently 
lost  citizenship  of  the  United  States, 
becomes  a citizen  of  the  united  States 
upon  fulfillment  of  the  following  condi- 
tions : 

"(a)  The  naturalization  of  both 
parents;  or 

"(b)  The  naturalization  of  the  surviv- 
ing parent  if  one  of  the  parents  is  de- 
ceased; or 

11  (c)  The  naturalization  of  the  parent 
having  legal  custody  of  the  child  when 
there  has  been  a legal  separation  of  the 
parents;  and  if  — 

"(h)  Such  naturalization  takes  place 
while  such  child  is  under  the  age  of 
eighteen  years;  and 

"(e)  Such  child  is  residing  In  the  United 
States  at  the  time  of  the  naturalization 
of  the  parent  last  naturalized  under  sub- 
section (a)  of  this  seotlon,  or  the  parent 
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naturalized  under  subsection  (b) 
or  (c)  of  tals  section,  or  tnere- 
after  begins  to  reside  permanently  in 
the  United  States  while  under  the  a^e 
of  eighteen  years." 


As  can  be  seen,  after  reading  the  statute  cited  above, 
your  second  quest'lon  is  going  to  be  governed  by  the  facts. 
This  statute  appears  to  be  very  clear  and  unambiguous.  If 
both  parents  .of  the  applicant  or  the  surviving  parent,  if 
one  is  decease^  or  the  parent  having  legal  custody  of  such 
applicant  where  the  parents  are  separated,  have  been 
naturalized  and  if  such  parents1  naturalization  took  place 
before  tne  cuild  was  eighteen,  and  wnile  living  in  the  united 
states  while  such  natural! zation  took  place,  he  is  a citizen 
of  tne  United  States.  If  the  facts  of  tuis  case  are  applied 
with  the  law,  wuicn  seems  to  be  plain,  your  second  question 
will  be  answered. 


Respectfully  submitted. 


4PPR0V  D : 


JOHN  S.  PHILLIPS 

Assistant  Attorney- General 


ROY  McKITTRICK 
(Attorney-Gen  ral) 
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SCHOOLS:  Lincoln  University's  School  of  Journalism 

may  edit  newspaper. 


October  25,  194k 


a 

l.j'r . Sherman  L.  Scruggs 
President 

Lincoln  University 
Jefferson  oity,  i:issouri 


Dear  jir: 


Your  letter  of  October  15,  1942,  in  reference 
to  the  issuaxice  of  a netvspaper  in  correction  v/ith 
the  journalistic  course  at  Lincoln  University,  has 
been  received. 


1 


Your  first  question  reads  as  follows: 


"Is  it  not  legal  for  tills  School, 
a st-  te-supoorted  iristitution,  to 
operate  its  own  laboratory  and  pro- 
duce a weekly  newspaper  under  the 
typical  conditions  of  the  tyoical 
weekly  newspaper  when  this  is  the 
only  means  at  the  school's  disposal 
for  providing  practical  training  and 
experience  for  students  pursuing 
courses  in  journalism  of  a quality 
at  the  level  of  accredited  schools 
in  this  profession?" 


Mr.  bheimar.  L,  dcruggs 
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The  section  applicable  to  this  question  la 
Section  10774  h.  s.  Missouri,  1939,  which  reads  as  fol- 
lows : 


"The  eoard  of  curators  of  the 
Lincoln  university  shall  be  au- 
thorized and  required  to  reorganize 
said  institutlo.  so  that  it  shall 
afford  to  the  negro  people  of  the 
state  opportunity  for  training  up 
to  the  standard  furnished  at  the 
State  university  of  Missouri.  To 
this  end  the  board  of  curators  shall 
be  authorized  to  purchase  i ecessary 
additional  lend,  erect  necessary  ad- 
ditional buildings,  to  open  and  es- 
tablish any  re  school,  department 
or  course  of  instruction,  to  provide 
necessary  additional  equipment,  and 
to  locate  the  respective  units  of 
the  university  wherever  in  the  State 
of  Missouri  in  their  opinion  the 
various  schools  will  most  effectively 
promote  the  purposes  of  this  article." 

Another  section  applicable  to  this  questior,  is 
"action  10773,  ' . S.  uiasouri,  1939,  which  reads  as  fol- 
lows : 


"It  Is  hereby  provided  that  the  board 
of  curators  of  the  Lincoln  University 
shall  organize  after  the  manner  of  the 
board  of  curators  of  the  state  university 
of  issouri;  and  it  _ia  further  provided, 
that  the  powers,  authority,  responsi- 
bilities, privilc  es,  immunities,  lia- 
bilities and  co  pensation  of  the  board 
of  curators  of  the  Lincoln  University 
shall  be  the  3ame  as  those  proscribed 
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by  statute  for  the  board  of  cura- 
tors of  tie  state  university  of 
Missouri,  except  as  stated  in  this 
article. " 


Under  the  above  section,  the  oov,ers,  authorities, 
responsibilities,  and  other  matters  shall  e the  same 
as  those  prescribed  by  statute  for  the  board  of  curators 
of  the  slate  university  of  * issouri,  and,  in  rendering 
tliis  opinion,  we  are  confined  almost  solely  to  the 
powers  and  duties  of  the  curators  of  the  state  uni- 
versity of  i-issouri. 

Under  Article  22,  Chapter  72,  of  the  hevised 
statutes  of  Missouri,  1939,  which  aoplies  to  the  state  ' 
university  of  i issouri,  the  legislature  saw  fit  to  enact 
Section  10807,  which  reads  as  follows: 


"The  curators  shall  have  cower  to 
make  such  by-laws  or  ordinances, 
rules  and  regulations  as  they  may 
judge  most  expedient  for  the  ac- 
compli aliment  of  the  trust  reposed 
in  them,  and  for  the  government  of 
their  officers  and  employees,  and 
to  secure  their  accountability,  and 
to  delegate  so  much  of  their  authority 
as  they  may  deem  necessary  to  such  of- 
ficers and  employees  or  to  committees 
appointed  by  the  board." 


This  section  gives  the  curators  of  Lincoln  University 
complete  authority  as  to  the  course  of  study  and  the 
regulation  of  the  same,  ex'cept  as  to  other  enactments 
by  the  legislature.  It  w&3  so  held  in  the  case  of 
State  ex  rel  Leinberger  v.  Loard  of  curators  of  the 
University  of  Missouri,  188  S.  VJ.  128. 
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Under  Section  10807,  supra,  the  curators  are 
authorized  to  make  such  rules  and  regulations  as  they 
may  judge  expedient  for  the  accomnlishment  of 

the  trust  Imposed  in  them. 

In  the  case  of  . .drsh  v.  Lartlett,  121  3.  , (2d) 

737,  pars,  13,16,  ti  e court*  in  ruling  upon  the  povfer 
to  make  rules  and  regulations  said: 


"it  has  been  indicated  above  that 
the  Conservation  Commission  has 
been  grantee  the  authority  to  con- 
trol, reguletle,  etc,,  the  matters 
committed  td  it,  'there  vrus  much 
discussion  tiy  counsel  in  their  oral 
arguments,  ard  much  appears  In  their 
brief,  r'ith  reference  to  the  meaning 
of  the  words  definitive  of  that 
authority.  In  the  aspect  of  the 
Amendment  nor  unaer  consideration 
there  is  no  need  to  go  into  defini- 
tion of  the  various  terms.  'ihey 
take  color  and  significai  ce  from 
the  context, 

"The  term  'regulate*  will  be  suf- 
ficient for  the  moment.  It  Includes 
ordinarily  the  means  to  adjust,  or- 
der, or  govern  by  rule  or  established 
mode;  direct  or  manage  according  to 
certain  standarcs  or  rules,  Sluder 
v.  St,  Louis  Transit  Co.,  109  lo,  107, 
88  e,  IV,  648,  5 L,  R,  A,,  1,  S,,  186, 
Regulation  ard  legislation  are  not 
synonymous  terms.  In  re  Korthrestern 
Indiana  Tel*  Co**  201  Ind.  667,  171 
K*  a,  65,  70,  Regulation  is  compre- 
hensive enough  to  cover  the  exercise 
of  authority  ov.r  the  vrhole  subject 
to  be  regulated.  Southern  R*  Co.  v, 
hussell,  133  Va.  292,  112  S.  a.  700, 
703.  " 
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■u  . 


under  the  constitution  of  wisaouri,  1875  the 
legislature  aid  enact  laws  creating  certain  courses 
of  study,  but  it  saw  fit  to  empower  the  curators  to 
perform  that  duty,  by  enacting  Section  10807,  supra, 
which  gave  the  board  of  curators  authority  to  pass 
all  rules  and  regulations  for  any  matters  that  may 
come  up  in  the  governing  of  the  courses,  and  other 
matters  in  the  state  university  and  which  also  ap- 
plies to  Lincoln  University,  the  curators  of  iils- 
sourl  University  are  not  limited  either  by  the 
Constitution,  or  Section  10807,  iaupra,  ii  providing 
for  the  educatior  of  the  studentB  who  enroll  either 

Of  Lincoln  university.  In 
the  case  of  State  v.  uoaru  of  Regents,  264  S. 

698,  par.  4,  the  court,  in  holding  that  the  curators 
are  emowered  to  make  any  rules  ana  regulations  which 
may  arise  on  new  occasions- to  teach  r.ew  studies , said: 


"V/hile  the  board.  In  a sense,  repre- 
sents the  3tate  in  the  performance  of 
its  duties.  It  is  but  one  of  the  many 
necessary  instrumentalities  through 
which  the  former  Is  enabled  to  act 
within  the  scope  of  the  powers  con- 
ferred by  law.  These  powers  embody 
no  attributes  of  sovereignty  wi  lch 
would  entitled  them  to  be  designated 
as  the  state’s  alter  ego.  bliile  in 
a sense  the  board  is  an  a :ent  of  the 
state  with  defined  powers,  the  im- 
portance of  its  duties  with  their 
attendant  responsibilities,  is  such 
as  to  necessarily  clothe  the  board 
with  a reasonable  discretion  in  the 
exercise  of  seme.  This  Is  inevitably 
true,  first,  because  of  the  uiffi- 
culty  in  framing  a statute  with  such 
a regard  for  particulars  as  to  cover 
every  exigency  that  may  arise  in  the 
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future;  ano  second,  because  a re- 
striction of  the  board’s  powers 
to  the  letter  of  the  law  would 
destroy  its  efficiency,  and  to 
that  extent  cripple  the  purpose 
for  which  the  institution  was 
created.  Le  ;isla  tores,  therefore, 
moved  by  that  wisdom  which  is  born 
of  experience,  whether  conscious  • 
or  not  of  that  aphorism  that  'new 
occasions  teach  r.ew  duties;  time 
makes  ancient  acts  uncouth, ' have 
contented  themselves  with  defining 
in  general  terms  the  powers  of  such 
boards  as  are  here  under  review, 
leaving  the  discharge  of  duties  not 
defined,  and  which  may,  under  changed 
conditions,  arise  in  the  future,  to 
the  discretion  of  the  board." 


Also,  in  the  case  of  Silverman  v.  eity  of  Chattanooga, 
57  s.  ...  (2d)  552,  (Tenn.),  par.  2,  the  court  said: 


" >;  . ’ e have  italicized  the  word 

'regulating'  as  the  pertinent  deter- 
minative expression  found  in  the  char- 
ter. The  word  regulate  is  defined  by 
Lobster  as  meaning,  'to  adjust  or  con- 
trol by  mile,  method,  or  governing 
principles  or  laws.'  One  of  the  well- 
recognized  synonyms  of  regulate  is 
rule,  and  another  is  govern.  So  in 
joouv.  Law  bict.,  vol.  3,  page  2860, 
a definition  of  rogulate  is  'to 
subject  to  governing  principles  or 
laws.'  .e  are  of  the  opinion  that 
when  its  charter  expressly  conferred 
upon  the  city  the  oner  by  ordinance 
of  'regulating  all  public  grounds 
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belonging  to  the  city.  In  or  out 
of  the  coroorate  limits,'  that  this 
embraced,  the  power  to  enforce  tliese 
regulations. " 


CO  LGLUSIOii 


it  is  therefore  the  opinion  of  this  department 
that  it  is  legal  for  Lincoln  University  to  operate  its 
own  laboratory  and  produce  a v/eekly  newspaper  under 
the  typical  conditions  of  the  typical  weekly  news- 
paper which  would  provide  practical  training  and  ex- 
perience for  students  pursuing  courses  in  journalism, 
of  a quality  at  the  level  of  the  same  course  in  the 
state  university. 


II 


Your  second  question  reads  as  follows: 


"Is  it  not  a prerogative  of  the 
School  to  solicit  advertising,  charge 
and  collect  fees  from  the  advertisers 
in  its  columns  as  a part  of  the  train- 
ing in  the  business  aspects  of  news- 
paper management?" 


Ill 


"Should  the  advertising  fees  charged 
be  at  a rate  comparable  to  those 
charged  by  the  commercial  newspaper 
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of  the  locality,  based,  of  course, 
upon  the  circulation?" 


00  CL  SIOL 


In  view  of  the  authorities  t out  under  your 
first  question,  it  is  tl  e opinion  of  ti  is  department , 
that  Lincoln  University  may  solicit  advertising,  and 
charge  and  collect  fees  from  the  advertisers  in  its 
columns,  as  part  of  the  trail  'r*  in  the  school  of 
journalism. 

It  Is  further  the  opinion  of  this  department 
that  Lincoln  University  may  charge  such  fees  at  a 
rate  comparable  to  those  charged  by  the  commercial 
newspapers  of  this  locality,  based,  of  course,  upon 
the  circulation, 

we  base  this  opinion  upon  the  fact  that  the 
soliciting  of  advertising  is  a part  of  the  actual 
training  of  students  who  have  enrolled  in  the  school 
of  journalism  at  Lincoln  University. 


IV 


Your  fourth  question  reads  as  follows: 


"is  a city  or  state  licer : e fee  or 
occupational  tax  levied  upon  a school 
when  it  produces  a laboratory  news- 
paper for  which  a fee  is  charged  its 
advertisers  for  advertising  merely  to 
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provide  managerial  experience  in 
the  business  operations  of  the  paper?'1 


oince  the  otate  has  delegated  to  Lincoln  university 
the  business  of  teaching  journalism,  a part' of  which 
would  be  the  practice  of  running  a newspaper,  a municipality 
would  not  hbve  the  right  to  charge  the  University  for  coing 
the  thing  which  the  Sts  e has  empowered  it  to  do  and  com- 
manded it  to  do.  This  case  is  discussed  In  the  case  of 
City  of  Aulton  v.  Simms,  120  Jo.  app.  677,  and  the  case 
of  Kansas  City  v.  Fee,  174  ho.  501.  The  above  cases 
discuss  the  extent  to  wihch  a city  may  regulate  institu- 
tions established  by  the  ot&te. 


wOi  CL  J ilOi. 


It  is,  therefore,  the  opinion  of  this  cepartment 
that  no  citj  or  state  license  fee,  or  occupational  tax 
is  required  of  the  school  of  journalism  or  the  news- 
paper which  is  a part  of  the  school  of  journalism, 
where  the  lee  charged  to  advertisers  is  merely  to  pro- 
vide managerial  experience  in  .he  business  operation 
of  the  school  newspaper. 


Your  fifth  question  reads  as  follows: 


"i.lay  the  revenue  accruing  from  fees 
charged  to  advertisers  be  properly 
accounted  for  to  the  tate,  and  then 
used  to  supplement  funds  for  the  pro- 
duction of  the  newspaper,  to  provide 
for  the  upkeep  of  equipment  or  to  pur- 
chase additional  and  needed  equipment 
in  the  school?" 


(10) 
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• »r.  Sherman  Scruggs 


In  answer  to  the  above  question,  we  i inct  no  special 
statute  which  requires  the  lees  charged  to  advertisers 
to  be  paid  into  the  state  treasury,  as  is  provided  in 
;08t  fee  statutes. 

Section  lOfcOl  R.  o.  * Issouri,  1939,  requires  the 
board  of  curators  to  furnish  the  state  legislature 
a classified  statement  of  all  receipts  and  disburse- 
ments of  the  institution,  but  does  not  provide  that 
such  ircidertal  fees  shall  be  paid  into  the  state 
treasury.  That  such  lr.cioertei  fees  should  not  be 
paid  into  the  state  treasury  was  held  in  the  case  of 
State  v.  hoard  of  Regents,  264  3,  .,698,  par.  8, 

where  the  court  said: 


" * * V.  it  ho  at  burdening  tills 

opinion  with  their  review,  it 
seems  sufficient  to  say  that  in 
none  of  these  statutes,  either  by 
express  enactment  or  reasonable 
implication,  does  it  appear  that 
it  was  within  the  contemplation  or 
intention  of  the  Legislature  that 
moneys  received  by  the  managing 
boards  of  educational  institutions 
in  the  nature  of  incidental  fees 
should,  as  a condition  precedent 
to  their  use  by  the  respective 
boards,  be  required  to  be  first  paid 
into  the  state  treasury  ard  appro- 
priated therefrom  by  the  Legislature, 
lr  the  absence  of  a mandatory  require- 
ment to  that  eifect,  no  duty  is  de- 
volved upon  such  boards  to  thus  dis- 
pose of  these  funds.  ±heir  duty  in 
the  premises,  in  the  presence  of  that 
discretion  with  which  the  law  has 
clothed  them,  is  to  expend  such  funds 
for  the  college,  and  account  for  same 
in  the  mam  er  required  by  the  plain 
provisions  of  the  governing  statutes.” 


bherman  L.  Scruggs 
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for. 


As  to  the  powers  of  Uie  board  of  curators  In  open- 
ing new  departments,  the  buprome  court,  ii  the  case  of 
State  v.  Canada,  153  b.  ’ . 2d  12,  par.  5,  said; 


"The  statute,  as  now  worded,  does  not 
In  terms  vest  any  discretion  ir.  the 
board  of  Lincoln  University  to  determite 
the  necessity  or  practicability  of  open- 
ing new  departments.  Yet  vre  think,  of 
necessity,  a measure  of  discretion  re- 
mains in  the  noard  to  allocate  the  funds 
at  its  disDosal  to  departments  for  which 
great  demand  exists,  if  such  funds  are 
Insufficient  to  supply  ell  departments 
oi  learning  furnished  at  the  university 
of  riiissouri." 


CchCXjU  31 D 1 


It  is,  therefore,  the  opinion  of  this  department 
that  under  section  10801  K.  3.  Missouri,  1939,  the  board 
of  curators  should  furnish  the  state  legislature  with  a 
classified  statement  of  all  receipts  arid  disbursements 
of  the  instituti  n,  but  is  not  compelled  to  pay  the 
supplement  funds  into  the  state  treasury,  but  ma;/  use 
the  funds  received  by  way  of  payment  of  advertisements 
for  the  upkeep  of  equipment,  or  to  purchase  additional 
and  needed  equipment  ir  the  school. 


respectfully  submitted 

APPROVLD; 

. J . tuh/u;. 

Assistant  Attorney  Central 


ROY  McKITTRICK. 

Attorney  General  of  Missouri 

ViJI  :R. 


ADMINISTRATION:  PUBLIC  ADMINISTRATORS:  Public  Administrators 

must  turn  over  all  money,  property  and  papers  belonging  to  all 
estates  in  which  final  settlement  cannot  be  made  during  tirst 
regular  term  of  probate  court  after  the  expiration  of  one  year 

after  successor  takes  office* 


February  25,  1942 


lion.  Robert  F,  Sevier 
Judge  of  the  Probate  Court 
Liberty,  Missouri 

Lear  Judge  Sevier: 


e are  in  recei  t of  your  opinion  request  of  Febru- 
ary 11,  which  request  reads  as  follows: 

"Thi*  letter  forwarded  you  direct  rather 
than  sending  the  same  to  the  Prosecuting 
Attorney  and  in  return  asking  him  to  for- 
ward it  to  you. 

"Two  questions  have  arisen  In  respect  to 
Lection  301  of  the  Revised  Statutes  of 
Missouri,  1939,  as  amended,  found  at  Page 
236  of  the  Lav. a of  Missouri,  1941.  Those 
two  questions  are  as  follows: 

"1.  Is  this  section,  as  enacted,  void  as 
respects  an  administrator  whose  term  ex- 
pired Lecember  31,  1940,  as  being,  as  far 
as  he  is  concerned,  an  ex  post  facto  law 
and,  therefore,  not  affecting  him  as  hav- 
ing to  meet  the  requirements  of  this  sec- 
tion? 


"2.  Does  the  wording  of  that  section  in- 
dicate thi  t the  public  administrator  is  to 
perform,  as  there  Indicated,  upon  only 
those  estatee  of  which  he  ie  administrator, 
or  does  this  section  affect  him  in  all  the 
capacities  under  which  he  may  be  acting  as 
public  administrator?  In  other  words,  he 
has  some  estates  in  which  he  is  guardian  and 
curator  of  minors  and  inconpete  t persona. 
Under  this  section  would  he  be  ordered  to 
act  in  those  estates  in  which  he  was  guard- 
ian of  minors  or  incompetents  as  veil  as 
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well  as  t'^ose  of  which  he  Is  administrator 
of  a deceased  person's  estate? 

"I  shall  appreciate  a reply  upon  t|ls  as 
q. ickly  us  posslole." 

In  answer  to  your  first  question,  we  are  herewith 
enclosing  a copy  of  an  opinion  which  was  rendered  by  this 
department  on  November  20,  1941,  to  Hon.  S.  F.  fcler,  Judge 
of  the  Probate  Court,  Atchison  County,  Rockport,  Missouri, 
and  which  we  think  answers  your  question. 

Now  turning  to  your  second  question,  which  Is  as 

follows : 

,TDoes  the  wording  of  that  section  indicate 
that  the  public  administrator  is  to  perform, 
as  there  indicated,  upon  only  those  estates 
of  which  he  is  administrator  or  does  this 
section  affect  hin  in  all  the  capacities 
under  which  he  may  be  acting  as  public  admin- 
istrator?" 

Section  501,  page  236,  La..s  of  fclissouri,  1941,  pro- 
vides as  follows | 

"The  public  administrator  shall  before  the 
first  day  of  the  regular  term  of  the  probate 
court  after  the  expiration  of  one  y<ar  after 
his  successor  in  office  shall  have  qualified 
publish  notice  of  final  settlement  as  is  pro- 
vided in  Section  229,  of  the  Revised  Statutes 
of  Missouri,  1939,  for  all  estates  In  ills 
charge  as  public  administrator  in  which  final 
settlement  can  be  made  di ring  that  term  of 
court.  Upon  the  first  day  of  said  term,  the 
Probate  Judge  shall  upon  his  own  motion, 
order  the  public  administrator  to  account  for 
and  deliver  all  money,  property  or  papers  be- 
longing to  all  estates  in  his  hance  in  which 
final  settlement  can  not  be  made  during  that 
term  of  court,  to  his  successor  in  office,  or 
to  the  heirs  of  said  estate,  or  to  any  ex- 
ecutor or  administrator  regularly  appointed, 
as  provided  by  law,  and  such  accounting  and 
delivery  shall  be  accomplished  during  the  term 
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of  court.  ProvlQed,  chat  when  the  Public 
Administrator  shall  turn  over  the  assets 
of  an  estate  to  his  successor  in  office, 
or  to  any  other  executor  or  administrator 
regularly  appointed  as  is  provided  by  law, 
and  before  any  final  distribution  has  been 
made  of  the  assets  of  the  estate,  the  Pro- 
bate Judge  shall  allow  him  compensation 
based  on  the  proportionate  part  of  the 
services  and  trouble  rendered  for  the  per- 
iod of  time  such  Puulic  Administrator 
actually  served  as  such  Administrator , and 
provided  that  such  compensation  for  ser- 
vices rendered  by  both  the  original  and 
succeeding  administrator  who  shall  complete 
the  work  of  such  administration  shall  not 
exceed  a commission  of  five  per  cent  on 
personal  property  and  all  money  arising 
from  the  sale  of  real  estate." 


It  will  be  noted  from  a reading  of  Section  301,  supra,  that 
said  section  provioes  that  the  probate  Judge  ahall  upon  his 
own  motion  oraer  the  public  administrator  to  account  for  and 
deliver  all  money,  property  or  papers  belonging  to  all 
estates  In  tile  hanc s in  which  f Inal  settlement  cannot  be  made 
iurln  that  term  of  court.  It  is  our  opinion  that  the  word- 
ing of  tills  section  is  unambiguous  and  when  the  motion  is 
made  by  the  probate  judge,  the  duty  is  immediately  cast  upon 
the  public  administrator  to  maue  final  settlement  of  all 
estates  in  his  hands  in  which  final  settlement  cannot  be  made 
during  that  term  of  court. 


In  the  case  of  Columbia  Weighing  riach.  Co.  v.  Rockwell 
38  S.  W.  (2d)  u03,  1.  c.  ulO,  the  court  said: 


"a  * < e are  not  penltted  to  construe 
plain  and  unambiguous  language  in  a 
statute.^  ■>•-  " 


Therefore,  in  answer  to  the  first  portioh  of  iuestion  2 of 
the  opinion  request,  it  is  our  opinion  t at  the  public  admin- 
istrator mutt  turn  over  all  oneys  ana  all  papers  and  proper- 


ty In  all  estates  In  1 is  hands  in  which  final  settlement  can, 

w*  ******* hf; 

ten-  of  the  crooste  court  after  the  expiration  of  one  year 
alter  his  successor  in  office  shall  have  qualified* 
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C \NCL  - SION 


From  the  foregoing.  It  la  the  opinion  of  this  depart- 
ment that  under  Section  301,  Laws  of  Missouri,  1943,  page 
2-36,  a public  administrator  whose  statutory  tern  of  office 
has  expired,  shall  at  the  first  ref-ulsr  term  of  the  probate 
court,  after  the  expiration  of  one  year  after  his  successor 
in  office  shall  have  qualified,  make  final  settle  -.ent  of  all 
estates  in  his  hands  which  he  can  settle  at  that  term,  of 
court,  and  all  remaining  estates  in  his  hanoe,  regardless  of 
the  nature  of  the  estates,  must  be  turned  over  to  his  successor 
during  that  term  of  court. 


Respectfully  submitted. 


B.  RICHARDS  CREECH 

Assistant  Attorney  General 


A OVED: 


ROY  McKITTRiCK 

Attorney  General 


BRCiNS 


1.  Certificate  holder  failing  to  exercise 
his  rights,  under  such  certificate,  within 
four  years  from  the  date  of  its  issuance, 
loses  all  his  rights  thereunder,  and  the 
taxes,  from  which  sale  was  made,  must  be 
eliminated  from  the  tax  indebtedness  against 
the  land. 

\ 

2.  Collector  cannot  change  description  of  land  which 
has  been  assessed  and  equalized  for  taxation. 

OPINION  NO.  81 

July  6,  1942 

Mr.  Geo.  H.  Seifert 
County  Collector 
Poplar  Bluff,  Missouri 

Dear  Mr.  Seifert: 


This  department  desires  to  acknowledge  your  request 
for  an  opinion  relating  to  the  Jones-Munger  law,  which  is 
as  follows: 

"Would  like  to  get  some  more  information 
on  the  Jones-Munger  Law.  Where  a tract  of 
land  sold  for  taxes  in  the  year  of  1937*  the 
party  got  a Certificate  and  it  only  brought 
a part  of  the  taxes  and  waited  over  4 years 
and  never  taken  a deed  how  much  taxes  should 
I collect,  go  back  and  pick  up  all  of  the  taxes 
except  what  was  paid  or  just  commence  collecting 
when  the  Certificate  was  made? 

"There  is  a few  parties  here  have  Certificates 
where  the  land  was  sold  in  1937  only  pay  about 
1/4  of  the  taxes,  would  like  to  know  as  soon 
as  possible. 

"One  party  told  me  that  that  certificate  paid 
all  them  back  taxes,  and  I told  him  that  it 
was  all  due  for  he  did  not  ask  to  get  a deed 
in  the  4 years  time. 

"And  another  thing  that  I would  like  to  know 
can  a Collector  change  the  description  on  the 
books  where  he  knows  it  is  not  correct  or  is 
that  the  Assessors  place?" 

The  state  has  a lien  for  delinquent  taxes  on  real 
estate  and  the  Jones-Munger  Law  is  a procedural  act  for 
the  enforcement  of  such  lien. 

When  the  lien  is  foreclosed  for  particular  years, 
under  such  procedure,  the  right  of  the  state  is  foreclosed 
for  those  years.  There  is  an  exception,  and  that  is  in  case 
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of  defect  in  procedure  which  is  fatal  in  effecting  con- 
veyance of  the  interest  of  the  state  or  foreclosure  of 
such  interest. 

The  Supreme  Court,  in  regard  to  this  question,  in  the 
case  of  State  v.  Baumann,  160  S.W.2d,  697*  699  said: 

"*  * *Strlctly  speaking,  the  only  taxes 
'foreclosed*  by  the  sale  are  the  taxes 
for  which  the  sale  is  made,  but  in  a 
broader  sense  the  liens  of  all  taxes  which 
are  inferior  to  that  of  the  taxes  for  which 
the  sale  is  made  are  also  foreclosed  or 
destroyed  by  the  sale." 

The  duty  of  the  certificate  holder,  with  respect  to 
the  payments  of  prior  and  subsequent  taxes,  is  discussed 
by  the  Court  in  the  above  case  at  l.c.  700,  in  the 
following  language: 

"*  * The  new  section  provides  that  upon 
the  third  successive  sale  there  is  no 
period  of  redemption  and  the  purchaser 
is  entitled  to  a deed  upon  the  payment  of 
subsequent  taxes  only.  Sections  11149  and 
11152,  which  were  applicable  to  all  sales, 
whether  on  the  first,  second  or  third 
offering,  at  the  time  the  sales  were  made 
in  the  instant  cases,  and  are  still  applicable 
to  sales  on  the  first  and  second  offering, 
were  left  unchanged  by  the  1939  revision. 

The  1939  revision  made  several  changes  in 
the  original  act,  one  important  change  being 
the  provision  in  Section  11130  that  upon 
the  third  successive  sale  no  redemption 
period  should  be  allowed.  Also  by  Section 
11131  it  was  provided,  for  the  first  time, 
that  the  county  or  city  can  protect  itself 
by  bidding  in  the  property,  on  the  third  sale. 
Taking  all  the  changes  together,  we  think 
the  legislature  understood  and  Intended  in 
original  act  that  the  purchaser  should  pay 
prior  taxes  upon  any  tax  sale,  and  by  the 
1939  revision  Intended  to  change  the  law 
only  as  to  the  sale  on  the  third  offering. 

* * #" 
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Section  11137  R.S.Mo.,  1939  is  as  follows: 

"In  all  cases  where  lands  have  been  or  may 
hereafter  be  sold  for  delinquent  taxes, 
penalty,  interest  and  costs  and  a certificate 
of  purchase  has  been  or  may  hereafter  be 
issued  it  is  hereby  made  the  duty  of  such 
purchaser,  his  heirs  or  assigns,  to  cause  a 
deed  to  be  executed  and  placed  on  record  in 
the  proper  county  within  four  years  from  the 
date  of  said  sale:  Provided,  that  on  fail- 
ure of  said  purchaser,  his  heirs  or  assigns 
so  to  do,  then  and  in  that  case  the  amount 
due  such  purchaser  shall  cease  to  be  a lien 
on  said  lands  so  purchased  as  herein  provided." 

Therefore,  the  certificate  holder,  his  heirs  and 
assigns  lose  their  rights  obtained  under  the  certificate 
unless  they  conform  to  the  provisions  of  the  above  statute. 


CONCLUSION 


It  is  therefore,  the  opinion  of  this  department 
that  after  foreclosure  under  the  Jones-Munger  Law,  by 
the  issuance  of  a certificate  of  sale  by  the  collector 
and  after  forfeiture  of  right  thereunder  by  the  owner, 
his  heirs  and  assigns,  under  the  provision  of  Section 
11137  aipra,  such  collector  must  eliminate  from  the 
tax  indebtedness  against  the  land,  taxes  for  the  years 
for  which  the  sale  was  made. 


II. 

Assessment  of  land  for  taxes  must  be  made  by  stat- 
utory officers  and  is  a quasi  judicial  act. 

State  ex  rel  vs.  Dungan,  263  Mo.,  353; 

Boonvllle  National  Bank  vs.  Schlotzhauer, 

317  Mo.,  1296;  298  S.W.,  732;  Jefferson 

City  Bridge  and  Transit  Company  vs.  Blaser, 

318  Mo.,  373;  300  S.W.,  778;  State  vs. 

F.  W.  Woolworth,  159  S.  W.  2,  1.  c.  299. 

The  duty  of  a collector,  in  event  of  insufficient 
or  invalid  description,  with  reference  to  a sale  of  real 
estate  for  delinquent  taxes  is  defined  by  the  Court 
in  the  case  of  State  vs.  Childress,  134  S.W.  2d.  136,  139 
in  the  following  manner: 
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"*  * *The  Jones-Munger  act.  Sec.  9958a,  Laws 
1933,  p.44l,  provides  that  'whenever  the 
county  collector  shall  discover,  prior  to  the 
conveyance  of  any  lands  sold  for  taxes,  that 
the  sale  was  for  any  cause  whatever.  Invalid, 
he  shall  not  convey  such  lands:  But  the  pur- 
chase money  and  the  interest  thereon  shall 
be  refunded  out  of  the  county  treasury  to  the 
purchaser,  * * *. ' (Italics  ours).  And  Sec. 
9958c,  Laws  1933,  p.  44l,  provides  that  'if 
any  conveyance  for  taxes  shall  prove  to  be 
invalid  and  ineffectual  to  convey  title 
because  the  description  is  insufficient,  or 
for  any  other  cause  than  the  first  two  enumerated 
(not  applicable  here)  in  the  preceding  section 
(9958b)  the  lien  which  the  state  has  on  such 
lands  shall  be  transferred  to  and  vested  in  the 
grantee,  his  heirs  and  assigns,  who  shall  be 
entitled  to  a lien  on  such  land  for  the  amount 
of  taxes,  interest  and  penalty,  legally  due 
thereon  at  the  time  of  such  sale,  with  interest, 
together  with  the  amount  of  all  subsequent  taxes 
paid,  with  interest,  and  such  lands  shall  be 
bound  for  the  payment  thereof.”  (italics  ours) 


Therefore  it  is  the  opinion  of  this  department  that 
a collector  may  not  change  the  description  of  lands 
assessed  and  equalized  for  taxation. 


Respectfully  submitted. 


S.  V.  MEDLING 

Assistant  Attorney  General 


APPROVED: 


TAn£'CY  thurLo 

(Acting)  Attorney  General 


CRIMINAL  LAW  - bond  of  person  In  military  service 

is  subject  to  forfeiture. 


September  17,  1942 


lion.  J.  Ber.  Searcy 
Attorney  at  Law 
imminence,  Missouri 


-/ 
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Dear  Sir: 


We  are  in  receipt  of  your  request  for  a r.  opinion, 
under  date  of  September  12th,  1942,  which  roads  as 
follows : 


"My  office  desires  an  opinion  rela- 
tive to  a criminal  bond. 

"Chilton  Culbertson  wsb  inducted 
into  the  United  States  Army  on  or 
about  August  1st  and  was  granted  a 
ten  day  leave.  While  on  said  leave 
he  was  arrested  under  a charge  of 
grand  larceny  and  incarcerated  in 
Jail.  A Preliminary  hearing  was 
held  and  the  defendant  bound  over 
to  Circuit  Court,  he  was  arrested 
after  he  had  been  inducted  into  the 
Army. 

"The  question  is:  If  a bond  is  made 
for  the  dei endant  and  he  reports  to 
the  proper  officials  of  the  United 
States  Army  and  is  accepted,  would 
his  bond  be  subject  to  be  fortified 
in  so  long  as  he  is  in  the  Army?" 
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I am  presuming  that  ii  your  request,  where  you 
state  "fortified",  you  mean  "forfeited." 

Section  3962  R.  3.  Missouri,  1939,  reads  as 
follows : 


"When  the  defendant  is  in  custody 
or  under  arreBt  for  a bailable 
offense,  tne  court  in  which  the 
indictment  or  information  is  pend- 
ing may  let  him  to  bail  and  take 
his  bond  or  recognizance,  or,  if 
the  court  Lr  not  in  Bosslon,  the 
clerk  of  the  court  may  fix  the 
amount  of  such  bail  and  take  liis 
bond  or  recognizance." 


Section  3973  K.  S.  Missouri,  1939,  reads  as 
follows  t 


"If,  without  sufficient  cause  or 
excuse,  the  defendant  fails  to 
appear  for  trial  or  judgment,  or 
Upon  any  other  occasion  when  Ms 
presence  in  court  may  be  lawfully 
required,  according  to  the  condi- 
tion of  Ms  recognisance,  the 
court  must  direct  the  fact  to  be 
entered  upon  its  minutes,  and 
thereupon  the  recognisance  is  for- 
feited, and  the  same  shall  be  pro- 
ceeded upon  by  scire  facias  to 
final  judgment  and  execution  thereon, 
although  the  defendant  may  be  after- 
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ward  arrested  on  the  original 
charge,  unless  remitted  by  the 
court  for  cause  shown." 


The  above  two  sections  are  part  of  the  criminal 
procedure  of  the  State  of  Missouri,  and  is  a part  of 
a criminal  case,  and  not  a civil  case.  It  will  be 
noticed  in  Section  3973,  supra,  that  the  legislature 
directed  the  court  as  follows » 


" * * * must  direct  the  fact  to 
be  entered  upon  its  minutes,  and 
thereupon  the  recognizance  Is  for- 
feited, #*#***#*#**  .* 


This  section  is  mandatory  and  it  is  the  duty  of 
the  court  to  forfeit  the  bond  when  the  defendant  fails 
to  appear  for  trial  or  judgment. 

The  section  further  directs  the  court  that  after 
the  recognizance  Is  forfeited,  it  shall  be  proceeded 
upon  by  scire  facias  to  final  Judgment  and  execution 
thereon. 

The  scire  facias  is  not  a part  of  the  criminal 
case,  and  has  been  held  to  be  largely  of  a civil  nature 
in  this  State.  It  was  so  held  in  the  case  of  State  v. 
Stevens,  134  Mo.  App.  115,  1.  c.  118,  where  the  court 
said: 


It  was  said  by  the  Supreme 
Court  in  a case  cited  infra,  that 
though  a proceeding  on  a scire  facias 
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taken  In  a criminal  cause  la  a 
mere  continuance  of  an  existing 
proceeding  to  enforce  the  col- 
lection of  a confessed  debt.  It 
partakes  of  the  nature  of  a civil 
action  under  the  code  and  will  be 
governed  by  the  same  rules.  (State 
Morgan,  124  Mo.  loc.  cit.  475.) 
«**««»«*»*•*•**  *■ 


It  was  also  held  In  the  case  of  The  State  v.  Morgan, 
124  Mo.  467,  1.  c.  474,  where  the  court  saidx 


"kor  do  we  think  the  validity  or 
invalidity  of  the  indictment  In 
the  priicipal  case,  can  be  Inquired 
into  In  this  proceeding.  The  pur- 
pose of  the  recognizance  was  to  se- 
cure the  appearance  of  the  principal 
therein  named  according  to  its  terms 
and  conditions  which  In  no  way  de- 
pended upon  the  val  idlty  of  the  in- 
dictment under  which  he  had  been  con- 
victed, conceding  as  contended  for 
by  the  counsel  for  defendants  that 
the  demurrer  filed  by  them  to  the 
scire  facias  went  to  the  whole  rec- 
ord. An  examination  of  the  authori- 
ties cited  by  him  In  his  brief  (State 
v.  Randolph.  22  Mo.  474;  State  v. 
Potts.  60  iuO.  368 1 State  v.  froaton. 
63  Mo.  521;  State  v.  Rogers.  36  :o. 
138;  State  v.  I ur/Tuson.  50  Mo.  470; 
State  v.  Heed.  62  »io.  559)  will 
show  that  not  one  of  them  goes  so 
far  as  to  hold  that  the  sufficiency 
of  an  indictment  can  be  Inquired  in- 
to in  a proceeding  on  a scire  facias. 
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after  it  has  been  passed  upon 
and  held  to  be  sufficient  by  a 
court  of  last  resort, 

"Moreover,  after  the  demurrer  to 
the  scire  facias  was  overruled  de- 
fendants answered  over  and  while 
the  proceeding  on  a scire  facias 
in  a case  of  this  kind  is  a mere 
continuance  of  an  existing  proceed- 
ing to  enforce  the  collection  of  a 
debt  confessed,  it  partakes  largely 
of  the  nature  of  a civil  proceeding 
under  our  code,  and  should  be  governed 
by  the  same  rules  of  proceeding,  and 
as  defendants  answered  to  the  scire 
i acias  after  their  demurrer  was  over- 
ruled they  should  be  held  to  have 
waived  the  demurrer,"  (Underscoring, 
except  that  of  the  words "scire  facias", 
and  cases  cited,  ours.) 


Under  Section  3873,  supra,  there  is  no  question 
but  that  under  the  facts  in  your  request  the  bond  of 
the  defendant,  if  he  does  not  appear  according  to  the 
terms  of  the  recognizance,  must  be  forfeited.  This 
seems  to  be  the  only  question  upon  which  you  request  our 
opinion,  but  we  are  also  setting  out  authorities  to  the 
effect  that  a judgment  cannot  be  had  against  the  defen- 
dant or  his  sureties  while  he  is  a member  of  the  United 
States  Army. 

Section  520,  Article  II,  Par.  (1),  Page  115,  of  the 
Soldiers'  and  Sailors'  Civil  Relief  Act  of  1940  (hew) 

Act  of  1940,  Title  50,  U.  S.  C.  A,,  App,,  reads  as  follows* 


"In  any  action  or  proceeding  com- 
menced in  any  court,  if  there  shall 
be  a default  of  any  appearance  by  the 
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defendant , the  plaintiff,  before 
entering  Judgment  shall  file  in 
the  court  an  affidavit  setting 
forth  facts  showing  that  the  de- 
fendant is  not  in  military  service. 

If  unable  to  file  such  affidavit 
plaintiff  shall  in  lieu  thereof 
file  an  affidavit  setting  forth 
either  that  the  defendant  is  in 
the  military  service  or  that  plain- 
tiff is  not  able  to  determine  whether 
or  not  defendant  is  in  such  service. 

If  an  affidavit  is  not  filed  showing 
that  the  defendant  is  not  in  the  mili- 
tary service,  no  Judgment  shall  be 
entered  without  first  securing  an  or- 
der of  court  directing  such  entry, 
and  no  such  order  shall  be  made  if 
the  defendant  Is  in  such  service  until 
after  the  court  shall  have  appointed 
an  attorney  to  represent  defendant 
and  protect  his  Interest,  and  the  court 
shall  o©  application  make  such  appoint- 
ment. Unless  it  appears  that  the  de- 
fendant" Is  not  In  such  service  the  court 
may  require,  as  a condition  before  Judg- 
ment is  entered,  that  the  plaintiff  file 
a bond  approved  by  the  court  conditioned 
to  Indemnify  the  defendant,  if  in  mili- 
tary service,  against  any  loss  or  damage 
that  he  may  suffer  by  reason  of  any  Judg- 
ment should  the  Judgment  be  thereafter 
set  aside  in  whole  or  in  part.  And  the 
court  may  make  such  other  and  further 
order  or  enter  such  Judgment  as  in  its 
opinion  may  be  necessary  to  protect  the 
rights  of  the  defendant  under  this  Act." 


Section  523,  of  the  same  Act,  Page  117,  reads  as 
follows  * 
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"In  any  action  or  proceeding  com- 
menced in  any  court  against  a person 
in  military  service,  before  or  during 
the  period  of  such  service,  or  within 
sixty  days  thereafter,  the  court  may, 
in  its  discretion,  on  its  own  motion, 
or  on  application  to  it  by  such  person 
or  some  person  on  his  behalf  shall, 
unless  in  the  opinion  of  the  court  the 
ability  of  the  defendant  to  comply  with 
the  Judgment  or  order  entered  or  sought 
is  not  materially  affected  by  reason  of 
bis  military  service  — 

"(a)  Stay  the  execution  of  any  Judgment 
or  order  entered  against  such  person, 
as  provided  ir.  this  Act;  and 

"(b)  Vacate  or  stay  any  attachment  or 
garnishment  of  property,  money,  or 
debts  in  the  hands  of  another,  whether 
before  or  after  Judgment  as  provided  in 
this  Act.  Oct,  17,  1940,  c,  388,  Sec, 
203,  54  Stat.  1181." 


Section  513  of  said  Act  reads  as  follows  * (Page 

115). 


"(1)  Whenever  pursuant  to  any  of  the 
provisions  of  this  Act  the  enforcement 
of  any  obligation  or  liability,  the 
prosecution  of  any  suit  or  proceeding, 
the  entry  or  enforcement  of  any  order, 
writ.  Judgment,  or  decree,  or  the  per- 
formance of  any  other  act,  may  be 
stayed,  postponed,  or  suspended,  such 
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stay,  postponement,  or  suspension 
may,  in  the  discretion  of  the  court, 
likewise  be  granted  to  sureties, 
guarantors,  endorsers,  and  others 
subject  to  the  obligation  or  lia- 
bility, the  performance  or  enforce- 
ment of  which  is  stayed,  postponed, 
or  suspended. 

"(2)  When  a judgment  or  decree  is 
vacated  or  set  aside  in  whole  or  in 
part,  as  provided  in  this  Act,  the  same 
may,  in  the  discretion  of  the  court, 
likewise  be  set  aside  and  vacated  as 
to  any  surety,  guarantor,  endorser,  or 
other  person  liable  upon  the  contract 
or  liability  for  the  enforcement  of 
which  the  judgment  or  decree  was  entered." 


Section  525,  of  the  sane  Act,  Page  118,  reads 
as  follows) 


"The  period  of  military  service  shall 
not  be  included  in  computing  any  period 
now  or  hereafter  to  be  limited  by  any 
law  for  the  bringing  of  any  action  by 
or  against  any  person  in  military  ser- 
vice or  by  or  against  his  heirs,  execu- 
tors, administrators,  or  assigns,  whe- 
ther such  cause  of  action  shall  ha  e 
accrued  prior  to  or  during  the  period 
of  such  8Grvice." 
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All  of  the  above  sections  of  the  U.  S.  C.  A.  pertain 
to  the  procedure  on  the  Scire  Facias  but  does  not  have 
any  bearing  on  the  forfeiture  of  the  criminal  bond. 


COIiCLUSIOK 


It  is,  therefore,  the  opinion  of  this  department, 
that  if  a criminal  bond  is  made  by  a defendant,  and  he 
reports  to  the  proper  officials  of  the  United  States 
Army,  and  is  accepted,  his  bond  would  be  subject  to 
forfeiture.  If  he  does  not  appear  In  court  under  the 
terms  of  the  reco  -niaance. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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NOMINATIONS  BY  PETITION: 


Statute  providing  for  nominations 
by  certificates  is  not  repealed  by 
act  of  1941. 


October  7,  1942 


Hon.  Mil  I • . I ”1  7 

Prosecuting  Attorney 
Kirksville,  Missouri 

Dear  Mr.  Shirley: 


This  Is  in  reply  to  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  on 
the  question  of  whether  or  not  Section  11534,  S.  1939 
is  in  effect. 


Said  Section  11534,  pertaining  to  nominations  by 
certificate,  provides  as  follows: 

”T  e certificate  of  nomination  of  a 
candidate  selected  otherwise  than  by 
a primary  shall  he  sifned  by  electors 
resident  within  the  district  or 
political  division  for  which  the 
candidate  is  presented,  to  a number 
equel  to  two  per  cent  of  the  entire 
vote  cast  rt  the  last  preceding  elec- 
tion in  the  etala,  the  county  or  other 
division  or  district  for  which  the 
nomination  is  made:  Provided . that 
said  ai  "ners  shall  declare  in  said 
certificate  that  they  are  bona  fide 
supporters  of  the  candidate  soughi  to 
be  nominated  and  have  not  aided  and  will 
not  aid  in  the  nomination  of  any  other 
candidate  for  the  same  office.” 


Nominations  by  cnventions  or  primary  and  by  cer- 
tificates was  provided  for  by  fee.  2,  Laws  of  1389,  p.  105. 
Under  that  article  there  were  three  sources  of  nominations; 
(l)  a convention  of  delegates;  (2)  a primary  election,  and 
(3)  a petition  by  electors. 
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In  1907  (Laws  of  1907,  p.  263)  an  act  was  passed 
which  did  away  with  nominations  by  conventions,  but  it  did 
not  disturb  the  law  of  1889  providing  for  nomination  by 
certificates . 

In  State  ex  rel.  v.  Kortjohn,  246  Mo.  34,  1.  c.  39, 
the  court,  in  construing  the  primary  act  of  1907,  said: 

"A  careful  reading  of  the  act  of  1907 
shows  that  the  legislative  mind  was 
bent  upon  the  method  of  nominations  by 
political  parties  and  had  no  thought 
of  disturbing  the  Act  of  1889  so  far 
as  it  related  to  nominations  by  electors, 
which  portion  of  the  Act  of  1839  we  had, 
in  Atkeeon  v.  Lay,  so  construed  as  to 
make  it  the  avenue  for  the  formation  of 
new  political  organizations,  as  well  as 
the  avenue  for  independent,  non-partisan 
nominations.  Indeed,  the  very  title  of 
the  Act  of  1907  would  Indicate  that  there 
was  no  legislative  intent  to  disturb  that 
portion  of  the  Act  of  1889  relating  to 
nomine tions  by  electors.  ******* 

"In  other  words,  this  Act  of  1909  does 
not  attempt  to  deal  with  the  subject  of 
nominations  made  by  electors,  and.  Is 
therefore  not  Inconsistent  with  that 
portion  of  the  Act  of  1889,  and  of  course, 
does  not  repeal  that  portion  of  such  act. 

To  ray  mind  both  the  Act  of  1907  and  the 
Act  of  1909  were  only  Intended  to  eliminate 
from  the  Act  of  1889  that  portion  which 
authorized  a party  nomination  by  a con- 
vention of  delegates.  ********** 

Hie  Act  of  1941  referred  to  In  your  letter  contains 
the  following  title* 

"An  Act  repealing  Sections  11538  and 
11539  of  Article  4,  of  Chapter  76,  of  the 
Revised  Statutes  of  Missouri  for  the  ?rear 
1939  relative  to  the  filing  of  certificates 
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of  nomination,  filling  of  vacancies 
and  correction  of  tickets  where 
vacancies  are  filled  and  enacting 
two  new  sections  in  lieu  thereof  to  be 
known  as  Sections  11538  and  11539 
relative  to  the  same  subject  matter." 

It  will  be  noted  that  this  title  and  act  refers  to  only 
two  sections  to  be  repealed,  viz.  11538  and  11539. 

These  sections  as  reenacted  by  the  1941  Act  refer 
to  filing  certificates  of  nomination  and  to  the  filling 
of  vacancies  on  the  nominated  ticket.  They  do  not  apply 
to  the  nomination  of  independent  candidates  by  the  certifi- 
cates of  nomination  mentioned  in  Section  11534,  R.  S.  1939. 
If  said  Section  11534  were  effected  or  repealed  by  the  1941 
Act,  supra,  it  would  be  by  implication.  Repeals  by  Im- 
plication are  not  favored.  Manrisi  v.  v.estem  Coal  and 
Mining  Co.,  11  S.  W.  (2d)  268.  The  Act  of  1941  must  be  so 
plainly  inconsistent  with  Section  11534  that  they  cannot 
stand  together,  before  the  latter  Act  can  repeal  said 
Section  11534.  State  ex  rel  Boyd  v.  Rutledge,  13  S.  W. 

(2d)  1061. 


C.  nCLUSIOH 

From  the  foregoing.  It  is  the  opinion  of  this 
department  that  the  Act  of  July  31,  1941,  Laws  of  Missouri 
1941,  p.  354,  does  not  affect  the  provisions  of  Section 
11534  and  that  a person  may  still  be  placed  on  the  ballot 
by  the  certificate,  provided  for  by  said  Section  11534. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED: 


ROY  McKITTRICK 
Attorney  General 
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PROSECUTING:  Special  ^h-os  muting  Attorney  appointed  under  Sections 

ATTORNEY  » 12948  and  12949  R.  S.  Mo.  1939  is  not  entitled  to 

salaries  or  fees. 


January  14,  1942. 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Mr.  Smith: 


Y/e  are  in  receipt  of  a request  for  an  opinion,  dated 
January  7,  1942,  which  reads  as  follows: 

"Y/e  are  in  reoeipt  of  a letter  from  Mr.  Earnest 
A.  Long,  Cirouit  Clerk  of  Pemiscot  County,  where- 
in oertain  questions  are  aRked  in  regard  to  the 
fee  of  a special  proseoutor  in  a criminal  case. 

We  hand  you  herewith  a copy  of  the  letter  written 
by  Mr.  Long  and  request  your  official  opinion  in 
regard  to  the  questions  raised. 

"We  presume  that  the  sections  particularly  ap- 
plicable are  12948,  12949,  1295G,  12939  and 
13505  R.  R.  Mo.  1959.  Seotion  12948  provides  for 
the  appointment  of  some  other  attorney  to  prose- 
cute in  a criminal  case  where  the  proseoutor  has 
been  employed  as  Council  or  is  related  to  the 
defendant.  Seotion  12949  provides  for  the  ap- 
pointment of  some  person  to  discharge  the  duties 
of  office  when  the  proper  official  is  sick  or 
absent.  Section  12950  relates  to  the  'power  of 
the  appointee'.  Seotion  12939  provides  for  the 
salary  of  proseouting  attorney  in  counties  up 
to  200,000  population. 

"In  addition  to  the  questions  asked  by  Mr.  Long, 
we  desire  to  know  if  a person  appointed  under  the 
provisions  of  either  seotion  12948  or  12949  R.  R. 
Mo.  1939  is  entitled  to  remuneration  for  services 
rendered  either  by  the  collection  of  fees  or 
salary.  If  the  person  so  appointed  is  entitled  to 
compensation,  is  suoh  compensation  in  addition  to 
the  salary  provided  for  the  prosecuting  attorney 
in  seotion  12939,  or  is  the  salary  provided  by 
said  section  the  maximum  amount  allowable?  What 
procedure  should  be  followed  in  the  payment  of 
this  compensation?" 


Honorable  Forrest  Smith 


January  14,  1942 


- 2 - 


According  to  the  last  decennial  census  of  1940  the  popula- 
tion of  Pemiscot  County  was  46,857  and  by  reason  of  that  popula- 
tion the  prosecuting  attorney  of  Pemiscot  County  is  on  a salary 
which  is  set  out  in  Section  12939  R.  S,  Mo.  1939,  which  partially 
reads  as  follows: 


"The  prosecuting  attorney  shall  receive  for 
his  services  per  annum,  to  be  paid  out  of 
the  County  treasury,  in  all  counties  now  or 
hereafter  having  a population  of  * * * 30,000 
and  less  than  50,000  inhabitants,  the  sum  of 
$3,000.00*  * * *" 


Section  12941  R.  S.  Mo.  1939  partially  reads  as  follows: 


"It  shall  be  the  duty  of  the  prosecuting 
attorney  to  charge  upon  behalf  of  the  county 
every  fee  that  accrues  in  his  office  and  to 
receive  the  same,  and  at  the  end  of  each 
month,  pay  over  to  the  county  treasury  all 
moneys  collected  by  him  as  fees,  * * *" 


Under  the  above  two  sections  the  prosecuting  attorney  is  on 
a salary  basis  and  not  a fee  basis. 

Section  12948  R.  S.  Mo.  1939  reads  as  follows: 


"If  the  prosecuting  attorney  and  assistant 
prosecuting  attorney  be  interested  or  shall 
have  been  employed  as  counsel  in  any  case 
where  such  employment  is  inconsistent  with 
the  duties  of  his  office,  or  shall  be  re- 
lated to  the  defendant  in  any  oriminal 
prosecution,  either  by  blood  or  by  marriage, 
the  court  having  criminal  jurisdiction  may 
appoint  some  other  attorney  to  prosecute  or 
defend  the  cause." 


Section  12950  R.  S.  Mo.  1939  reads  as  follows: 
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"The  person  thus  appointed  shall  possess 
the  same  power  and  receive  the  same  fees 
as  the  proper  officer  would  if  he  were 
present."  .. 


The  word  "fees"  as  used  in  Section  12950,  supra,  should  not 
be  considered  as  a salary  and  it  was  so  held  in  the  oase  of  State 
ex  rel.  v.  Patterson  et  al.,  152  Mo.  App.  2C4,  1.  o.  268,  where 
the  court  saidi 


"The  prosecuting  attorney  receives  no  fees 
as  compensation  for  his  services  and  it  is 
clear  a special  prosecutor  can  reoeive  none 
since  there  is  a positive  mandate  of  the 
statute  that  all  fees  must  be  paid  into  the 
publio  treasury  and  in  the  absence  of  express 
statutory  warrant  they  cannot  be  diverted  to 
any  other  use  or  purpose. 

"But  relator  argues  that  the  term  'fees'  in 
section  1014  should  be  defined  to  mean  the 
salary  of  the  proseouting  attorney  in  counties 
where  the  law  gives  him  no  other  compensation 
than  a salary.  This  section  appears  in  the 
article  of  the  statutes  relating  to  'Cirouit 
and  Prosecuting  Attorneys*  and  we  think  it 
sufficiently  discloses  the  legislative  intent 
that  its  provisions  should  apply  only  to  those 
counties  mentioned  in  seotion  1005  and  that, 
even  whore  applicable,  it  does  not  authorise 
the  payment  of  any  salary  to  the  special 
prosecutor.  The  rule  is  well  settled  that  a 
publio  officer  cannot  demand  any  compensation 
for  his  services  not  specifically  allowed  by 
statute,  and  that  statutes  providing  such 
compensation  must  be  strictly  construed. 

(Shed  v.  Railway,  67  Uo.  687)  Gammon  v.  LaFay- 
ette  Co.,  76  Mo.  675)  State  v.  Wofford,  116 
Mo.  220)  State  ex  rel.  v.  Walbridge,  153  Uo. 
194)  Sanderson  v.  Pike  Co.,  195  Uo.  598.)" 


Under  Seotion  12948,  supra,  the  court  was  authorised  to  ap- 
point a special  prosecutor  under  the  facts  set  out  in  your  letter 
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from  Hr,  Earnest  A.  Long,  referred  to  in  your  request,  and  it 
was  so  held  in  the  case  of  State  v.  Jones,  268  S.  W.  83,  para. 
1-2,  where  the  court  saidt 

"The  information  charged  the  defendant  with 
operating  a motor  vehicle  while  in  a state 
of  intoxication.  Mr.  liassengill,  the 
prosecuting  attorney  of  New  Madrid  county, 
filed  the  information  and  was  the  principal 
witness  for  the  state.  The  evidenoe  dis- 
closes that  he  is  an  interested  party)  his 
oar  and  the  car  of  the  defendant  were  in 
collision.  On  account  of  his  personal 
interest  in  the  matter,  he  wa6  disqualified 
to  act  as  proseouting  attorney,  or  to  prefer 
a charge  based  on  the  alleged  criminal  con- 
duct of  the  defendant.  Section  742  R.  S. 

1919.  The  trial  court  had  inherent  power, 
independent  of  the  statute,  to  appoint  a 
special  prosecuting  attorney  for  the  state 
when  the  prosecuting  attorney,  for  any 
reason,  was  disqualified.  32  Cyo.  719." 


It  was  also  affirmed  in  the  case  of  State  v.  Wilson,  200  Mo. 
23,  1.  o.  28,  where  the  court  saidt 


"*  • *That  the  speoial  prosecuting  attorney 
was  duly  appointed  appears  from  the  record 
of  the  court  on  the  twenty-first  of  February, 
1905,  wherein  it  is  recited  that  Mr.  Moss, 
the  regular  prosecuting  attorney  of  the  oounty, 
had  been  employed  as  counsel  by  the  defendant 
and  for  that  reason  the  court  appointed  lir. 
Scott  as  special  prosecuting  attorney  for 
this  case.  Seotion  4955,  Revised  Statutes 
1899,  provides!  *If  the  proseouting  attorney 
...  be  interested  or  shall  have  been 
employed  as  oounsel  in  any  case  where  suoh 
employment  is  inconsistent  with  the  duties 
of  his  office,  or  shall  be  related  to  the 
defendant  ...  either  by  blood  or  by 
marriage,  the  court  having  criminal  jurisdic- 
tion may  appoint  some  other  attorney  to 
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prosecute  or  defend  the  cause.*  And  section 
4957,  Revised  Statutes  1899,  provide si  ’The 
person  thus  appointed  shall  possess  the  same 
power  and  receive  the  same  fees  as  the  proper 
officer  would  if  he  were  present.’  That  a 
special  proseputor  appointed  by  virtue  of 
these  sections  has  all  the  power  for  the 
purposes  of  the  case  in  which  he  is  appointed 
as  the  regular  prosecuting  attorney,  there 
oan  be  no  doubt.  (State  v.  Griffin,  87  !to. 

1.  o.  615,  616)  State  v.  Moxley,  102  Mo.  1.  o. 
583,  384.)  * * *" 


Under  the  holding  in  the  case  of  State  ex  rel.  v.  Patterson 
et  al,  152  Mo.  App.  1.  o.  268,  the  court  specifically  held  that 
where  the  prosecuting  attorney  receives  no  fees  as  compensation 
for  his  services  but  is  on  a salary  basis  as  set  out  in  Section 
12939,  supra,  it  is  very  clear  a special  prosecutor  oan  receive 
none,  and  that  there  is  a positive  mandate  of  the  statute  that 
all  fees  must  be  paid  into  the  county  treasury,  and  in  the 
absence  of  an  express  statutory  warrant  they  cannot  be  diverted 
to  any  other  use  or  purpose.  The  court  also,  in  that  oase,  held 
that  a public  officer,  even  though  he  is  specially  appointed 
cannot  demand  any  compensation  for  his  services  not  specifically 
allowed  by  statute,  and  that  statutes  providing  such  compensa- 
tion as  salaries  and  fees  must  be  strictly  construed.  Evidently 
Section  12950,  supra,  was  .enacted  when  the  proseouting  attorneys 
were  on  a fee  basis  and  not  on  a salary  basis  which  was  re- 
enacted by  the  laws  of  1933,  page  178. 

We  find  no  statutory  authority  allowing  the  county  court 
to  pay  a speeial  prosecuting  attorney  who  has  been  appointed 
temporarily  for  the  trial  of  one  or  more  speoific  cases.  The 
courts  have  plaoed  the  appointment  of  a special  prosecuting 
attorney  in  the  same  bracket  as  that  of  an  attorney  appointed 
by  the  court  to  defend  in  a criminal  action.  In  neither  position, 
either  that  of  special  prosecutor  or  an  attorney  appointed  to 
defend  in  a criminal  case,  does  the  statute  set  out  any  payment 
of  a salary,  either  by  statute  or  by  a written  agreement  of  the 
county  court.  This  was  so  held  in  the  case  of  State  ex  rel.  v. 
Patter 8 on,  supra. 
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CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion  of  thiB 
department  that  a speoial  prosecuting  attorney  oannot  be  allowed 
a foe  or  salary  for  the  reason  that  the  statutes  do  not  provide 
for  such  a salary  or  fee  and  that  the  county  court  oannot  by 
written  contract  allow  such  a salary  or  fee.  In  view  of  this 
holding,  it  is  further  the  opinion  of  this  department  that  since 
the  special  prosecuting  attorney  cannot  be  allowed  a fee  or 
salary,  it  would  be  impossible  to  deduct  any  amount  from  the 
salaries  of  the  regular  elected,  quedified  and  acting  prosecutor 
to  pay  the  speoial  prosecuting  attorney  appointed  under  Section 
12948*  or  Section  12949  R.  S.  Ho,  1939. 

It  is  further  the  opinion  of  this  department  that  the  fee 
bill  which  included  a fee  due  the  regular  prosecuting  attorney 
should  not  be  corrected  to  allow  the  fee  to  be  paid  the  speoial 
prosecuting  attorney,  and  a fee  allowed  the  regular  prosecuting 
attorney  should  be  paid  into  the  county  treasury. 


Respectfully  submitted. 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED t 


VANE  C.  TEURLO 
(Acting)  Attorney- General 
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COUNTY  CoURTS:  May  expend  funds  for  National  Defense. 


January  15,  1942 


Honorable  Forrest  Smith 
r tate  .Auditor 
Capitol  Building 
Jefferson  City,  issourl 


i^ear  Sir: 


V.e  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  January  14,  1942,  as  f ollov/s : 


”1  respectfully  request  the  official 
opinion  of  your  office  on  the  follow- 
ing questions: 

"(1)  Do  the  various  county  courts  in 
the  . tate  have  authority  to  include  in 
their  budgets,  for  1942,  prospective 
expenditures  for  •ational  Defense 
activities  to  be  carried  out  within 
the  county  under  the  direction  of  the 
State  Council  of  Defense,  organized 
under  Laws  of  lssouri,  1941,  page  669? 

"(2)  If  the  above  question  is  answored 
in  the  affirmative,  how  should  the  items 
be  set  up  in  the  budget,  and  to  whom 
and  in  what  manner  should  these  funds 
be  disbursed  by  the  county  court?” 


Both  Federal  and  State  Governments  have  recognized 
the  existence  of  the  national  emergency  wuich  has  arisen 
within  the  past  few  months.  The  first  recognition  by 
the  Federal  Government  Is  found  in  the  proclamation  by 
our  President,  under  date  of  iay  27,  1941,  which  is  as 
follows : 
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"i'roc.  No.  2487.  Unlimited  National 
Emergency . 

"?roc.  No.  2487,  .lay  27,  1941,  6 Fed. 

Reg.  2617,  55  Sti.t.  — is  set  out  be- 
low : 

"WHEREAS  on  September  8,  1939  because 
of  the  outbreak  of  war  in  Lurope  a 
proclamation  was  issued  declaring  a 
limited  notional  emergency  and  directing 
measures  'for  the  purpose  of  strength- 
ening our  national  defense  within  the 
limits  Of  peacetime  authorizations', 

"WHEREAS  a succession  of  events  makes 
plain  that  the  objectives  of  the  Axis 
belligerents  in  such  war  are  not  con- 
fined to  those  avowed  at  its  commence- 
ment, but  include  overthrow  throughout 
the  world  of  existing  democratic  order, 
and  a worldwide  domination  of  peoples 
and  economies  through  the  destruction 
of  all  resistance  on  land  and  sea  and 
in  the  air,  AND 

"WHEREAS  indifference  on  the  part  of 
the  United  States  to  the  increasing  men- 
ace would  be  perilous,  and  common  pru- 
dence requires  that  for  the  security 
of  this  m tlon  and  of  this  hemisphere 
v/e  should  pass  from  peacetime  authori- 
zations of  military  strength  to  such 
a basis  as  will  enable  us  to  cope  in- 
stantly and  decisively  with  any  attempt 
at  hostile  encirclement  of  this  hemis- 
phere, or  the  establishment  of  any  base 
for  aggression  against  it,  as  well  as 
to  repel  the  threat  of  predatory  incur- 
sion by  foreign  agents  into  our  territory 
and  society* 

"NOV. , T1L.REF0RE , I,  FRa  KLIN  L.  ROOSEVELT, 

i resident  of  the  united  LUtes  of  America, 
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do  proclaim  that  an  unlimited  national 
emergency  confronts  this  country,  which 
requires  that  its  military,  naval,  air 
and  civilian  defenses  be  put  on  the  basis 
of  readiness  to  repel  any  and  all  acts 
or  threats  of  aggression  directed  toward 
any  pert  of  the  V estern  Hemisphere. 

* 

"I  call  upon  all  the  loyal  citizens  engaged 
in  production  for  defense  to  give  precedence 
to  the  needs  of  the  nation  to  the  end  that 
a system  of  government  that  makes  private 
enterprise  possible  may  survive. 

"I  call  upon  all  our  loyal  workmen  as 
well  as  employers  to  merge  their  lesser 
differences  In  the  larger  effort  to  in- 
sure the  survival  of  the  only  kind  of 
government  which  recognizes  the  rights 
of  labor  or  of  capital. 

"I  call  upon  loyal  state  and  local  leaders 
and  officials  to  cooperate  with  the  civilian 
defense  agencies  of  the  United  Ctates  to 
assure  our  Internal  security  against 
foreign  directed  subversion  and  to  put 
every  community  in  order  for  maximum 
productive  effort  and  minimum  of  waste 
end  unnecessary  frictions. 

"I  call  upon  all  loyal  citizens  to  place 
the  nation’s  needs  first  in  mind  and  in 
action  to  the  end  that  we  may  mobilize 
and  have  ready  for  instant  defensive  use 
all  of  the  physical  powers,  all  of  the 
moral  strength  and  all  of  the  material 
resources  of  this  nation." 


The  Missouri  btate  Legislature,  in  recognition  of 
this  unlimited  state  of  emergency,  passed  House  Bill  No. 
540  creating  a Ctate  Council  of  Le  ense,  found  in  Laws  of 
Missouri,  1941,  at  page  669,  as  follows: 


i 
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"Section  1.  Citation  of  the  ;ct.  — 

This  Act  may  be  cited  as  the  'State 
Council  of  Defense  Act.' 

"Section  2.  Defense  Council  may  be 
created  — by  whom.  — The  Governor 
is  hereby  authorized  and  empowered  in 
time  of  emergency  or  public  need  in 
the  Nation  or  the  State  to  create  by 
proclamation  a Sta.e  Council  of  Defense 
hereinafter  designated  as  the  'Council', 
for  the  general  purpose  of  assisting 
in  the  coordination  of  the  State  and 
local  activities  related  to  National 
and  State  defense.  henever  he  deems 
it  expedient,  the  Governor  may,  by  pro- 
clamation, dissolve  or  suspend  such 
Council  or  reestablish  it  after  any 
such  dissolution  or  suspension. 

"Section  3.  embership  of  Council  -- 
by  whom  appointed,  qualifications.  — 

(a)  The  Council  shall  consist  of  not 
less  than  fifteen  members  appointed  by 
and  holding  office  during  the  pleasure 
of  the  Governor.  The  Governor  shall 
serve  as  chairman  of  the  Council.  He 
shall  designate  one  of  the  members  of 
the  Council  as  vice-chairman.  Appoint- 
ment of  members  shall  be  made  without 
reference  to  political  affiliation  end 
with  reference  to  their  special  knowledge 
of  industry,  agriculture,  consumer  pro- 
tection, labor,  education,  health,  welfare, 
or  other  subjects  relating  to  National 
or  State  defense. 

"Section  4.  _jnert«ncy.  — Because  of 
existing  world  conditions  end  the  neces- 
sity for  the  complete  coordination  of 
all  state  and  local  activities  in  con- 
nection with  mtlonal  defense,  it  is 
hereby  declared  that  an  emergency  exists 
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within  the  meaning  of  the  Constitution, 
therefore,  this  Act  shall  be  in  full  force 
and  effect  from  and  after  its  passage  and 
approval ." 


* articular  attention  is  directed  to  the  purpose  of 
the  State  Council  of  Lefense,  as  declared  in  Section  2, 
supra.  Pursuant  to  the  existing  state  of  emergency,  the 
Governor  of  the  State,  Forrest  C.  Donnell,  has  organized 
by  proclamation  a State  Council  of  Defense  "for  the  general 
purpose  of  assisting  in  the  coordination  of  the  state  and 
local  activities  related  to  national  and  state  defense." 

Under  the  first  question  presented,  it  is  necessary 
to  consider  whether  the  county  court  of  any  county  within 
the  state  may  lawfully  expend  money  for  defense  purposes 
since  such  ite  ;s  should  not  be  Included  in  the  budget 
unless  expenditure  is  lawful. 

Broad  powers  are  vested  in  the  respective  county 
courts  of  the  state  by  Section  36,  Article  VI,  of  the 
lissouri  Constitution,  which  provides: 


"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  The  court 
shall  consist  of  one  or  more  judges,  not 
exceeding  three,  of  whom  the  probate 
Judge  may  be  one,  as  may  be  provided  by 
law  • " 


The  trend  of  the  decisions  of  our  Supremo  Court 
hat  favored  the  enlargement  of  the  ov/ers  of  the  county 
court,  which  wore,  in  some  of  the  older  cases,  restricted 
to  authority  found  in  the  statutes  wl  ich  were  strictly 
construed.  In  Eln< hart  v.  Howell  County,  153  : . . (2d) 

381,  which  involved  the  grant  of  moneys  for  stenographer 
hire  to  a prosecuting  attorney  where  there  was  no  authority 
for  such  expenditures  in  the  statute,  we  find  the  following 
(1.  c.  383) : 
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"Our  Constitution,  Art.  6,  Sec.  36, 

Mo.  St.  Ann.,  provides:  'In  each  county 
there  shall  be  a county  court,  which 
shall  be  a court  of  record,  and  shall 
have  jurisdiction  to  transact  all  county 
and  such  other  business  as  may  be  pre- 
scribed by  law.'  In  State  ex  rel.  v. 
McElroy,  309  M o.  596,  608(11),  274  S.  K. 
749,  751  (1),  we  construed  said  provision 
to  authorize  county  courts  to  transact 
all  county  business  and  such  other  busi- 
ness a 8 may  be  added  to  their  jurisdiction 
by  law." 


Later  in  the  opinion,  the  court,  in  commenting  on 
the  fact  that  the  statutes  provided  for  stenographers 
for  prosecuting  attorneys  in  certain  counties,  while 
there  was  a complete  absence  of  such  statutes  in  other 
instances,  further  said  (1.  c.  383) : 


"ouch  enactments , in  view  of  the  constitu- 
tional grant  to  county  courts,  should  be 
construed  as  rollevln, . the  county  courts 
in  the  specified  co iimunlties  from  determin- 
ing the  necessity  therefor  and,  by  way  of 
a negative  pregnant,  as  recognizing  the 
right  of  county  courts  to  provide  sten- 
ographic services  to  prosecuting  attorneys 
in  other  counties  when  and  if  indispensable 
to  the  transaction  of  the  business  of  the 
county,  and  not  as  favoring  the  citizens 
of  the  larger  communities  to  the  abso- 
lute exclusion  of  the  citizens  of  the 
smaller  communities  in  the  prosecuting 
attorney's  protection  of  the  interests 
of  the  state,  the  county  and  the  public." 
(Underscoring  ours) 


Briefly  stated,  under  this  decision  the  county 
court  has  full  pov/er  in  connection  with  the  expenditure 
of  county  moneys  except  as  limited  by  the  Constitution 
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or  statutes.  This  position  is  supported  by  the  following 
quotation  from  lb  C.  J.f  Section  288* 


"In  the  absence  of  statutory  provisions 
on  the  subject,  there  would  seem  to  be 
no  doubt  that  county  boards  as  the  fiscal 
agents  of  their  counties  may  direct  the 
disposition  of  the  county  revenues,  and 
where  the  power  and  the  duty  to  determine 
hcrw  the  revenues  shBll  be  expended  is 
expressly  imposed  by  law  on  the  covin ty 
board,  the  courts  will  not  interfere 
with  its  discretion,  in  the  absence  of 
proof  of  fraud  or  gross  abuse  of  powor, 
the  power  of  the  board  to  expend  funds 
not  being  confined  strictly  to  claims 
enumerated  in  the  statutes." 


The  Constitution  limits  expenditures  of  moneys 
coll  cted  bj  taxation,  Section  3,  Article  X states  in 
pert : 


"Taxes  for  public  purposes  only  — must 
be  uniform.  — Taxes  may  be  levied  and 
collected  for  public  purposes  only.  » * 

* * " 


Section  44,  Article  IV,  of  the  Constitution  prohibits 
the  granting  of  credit  or  public  moneys  to  private  indivi- 
duals, associations  or  corporations. 

That  expenditures  of  money  for  the  preservation  of 
the  lives  and  property  of  the  citizens  of  any  county  from 
attack  or  invasion  by  a common  enemy  would  be  for  a "public 
purpose"  seems  too  obvious  to  require  authority.  Further- 
more, we  find  that  the  county  court  is  specifically  charged 
with  the  duty  of  preserving  all  buildings  and  property  of 
the  county  from  waste  or  damage.  Section  13730,  Revised 
Statutes  of  Missouri,  1939,  is  in  part  as  follows: 
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— O" 


"The  county  court  of  each  county  shall 
have  power,  from  time  to  time,  to  alter, 
repair  or  build  any  county  buildings 
«•  # «•  ; and  they  shall,  moreover,  take 
such  measures  as  shall  be  necessary  to 
preserve  all  buildings  and  property  of 
their  county  from  waste  or  damage.” 


On  other  occasions  our  courts  have  broadly  interpreted 
constitutional  provisions  and  statutes  to  cover  situations 
brought  about  by  conditions  which  did  not  oxlst  when  such 
constitutional  provisions  or  statutes  were  created.  In 
Dysart  v.  City  of  St.  Louis,  et  al.,  11  S.  Yv.  (2d)  1045, 
the  facts  disclose  that  the  city  was  in  the  process  of 
building  a municipal  airport,  and  an  election  was  held 
authorizing  the  issuance  of  bonds  to  pa^  for  the  construction 
of  the  airport.  An  injunction  suit  was  brought  to  prevent 
the  issuance  of  the  bonds,  it  being  alleged  that  the  money 
would  not  be  spent  for  a public  purpose  and  that  the  charter 
of  the  City  of  St.  Louis  did  not  authorize  the  construction 
of  an  airport.  The  court,  in  overruling  these  contentions, 
stated  (1.  c.  1048,  1049): 


"'The  question  of  whether  the  acquisi- 
tion and  control  of  a municipal  airport 
Is  a public  purpose  within  the  purview 
of  the  constitutional  principle  hereto- 
fore adverted  to  Is  obviously  a new  one. 
The  courts  which  have  had  occasion  to 
consider  It  have,  however,  answered  in 
the  affirmative.  City  of  Y.lchita  v. 
Clapp,  supra;  Ctate  ex  rel . City  of 
Lincoln  v.  Johnson, [L tote  Auditor  (Neb. 
1928)  220  N.  YV.  273;J  State  ex  rel.  Hlle 
v.  City  of  Cleveland"^  et  al.  (Ohio  Ct. 

App.  1927)  160  K.  E.  241;  and  no  court 
of  last  resort,  so  Jar  as  we  are  advised, 
has  ever  held  the  contrary.  Not  only 
that,  but  the  governmental  nature  of 
the  function  Involved  is  given  tecit 
recognition  in  numerous  recent  statu- 
tory enactments,  both  state  and  federal; 
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Laws  of  Georgia  1927,  p.  779;  R.  S. 

Kansas  1923,  3 — 110;  Public  Acts  Conn. 
1925,  ch.  249;  Laws  of  :ass.  1922,  ch. 

534,  sec.  57;  Laws  of  'ontt  1927,  ch. 

20;  General  Code  of  Ohio,  par.  15, 
sec.  3677;  Pa.  Act  i.o.  328  of  1925 
(i’a.  5t.  Supp . 1928,  secs.  4600 — 1 to 
4G0C — 3);  Act  254  of  the  69th  Congress 
(the  Federal  Air  Act  (49  USCA,  section 
171  et  seq.))  "e  have  no  doubt  as  to 
the  soundness  of  the  view  which  obtains.* 

*********>****■****** 

" ’The  point  is  suggested,  but  not  pressed, 
that  the  power  to  establish  and  maintain 
an  airport  is  not  within  those  granted 
the  City  of  Lt.  Louis  by  its  charter. 

Y.hile  there  is  no  specific  reference  to 
an  airport  in  the  chart or,  thei e can  be 
no  doubt  but  that  the  power  in  question 
is  expressly  conferred  by  the  broad  all- 
comprehensive  language  employed  in  the 
granting  of  ■ owers,  when  construed  con- 
formably to  the  rule  of  construction 
which  the  charter  itself  provides.  St. 
Louis  Charter,  art.  I,  sec.  1,  paragraphs 
8,  15,  32,  33  and  35;  art.  I,  sec.  2. 

See  also,  St.  Louis  v.  Baskowltz,  273 
Mo.  543,  201  S.  Y..  870;  Kalbruegger  v. 

City  of  St.  Louis,  302  Mo.  573,  262  S.  W. 
379 . ' " 


In  another  instance,  our  Supreme  Court  has,  by 
judicial  interpretation  expanded  the  pow-rs  of  local 
authorities.  In  Jennings  v.  City  of  3t.  Louis,  332  Mo. 
173,  58  S.  ' . (2d)  979,  an  Injunction  suit  was  brought 
to  prevent  the  selling  and  delivering  of  bonds  to  care 
for  paupers,  children  and  the  sick,  aged  and  Insane. 

The  language  used  by  the  court  in  holding  the  Issuance 
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of  said  bonds  a proper  governmental  function  Is  so 
nearly  applicable  to  the  case  at  hand  that  we  quote 
from  the  opinion  at  length  (1.  c.  Ho.  179,  180,  181): 


"The  Supreme  Court  of  . ennsylvania  direct- 
ly passed  on  this  question  in  the  recent 
case  of  comir''r>®«alth  v.  Liveright,  161 
Atl.  697,  1. 


n,V.e  again  ] 
poor  — me  a; 
understood 
ever  since 
ment,  perso 
support,  th 
...  i ill  , 


the  support  of  the 
persons  as  have  been 
within  that  class 
zation  of  the  Govern- 
e without  neane  of 


sons  stated  in  the 
, . _ nd  has  always  been 
a direct  charge  on  the  body  politic  for 
its  own  preservation  and  protection;  and 
that  as  such,  in  the  light  of  an  expenso, 
stands  exactly  in  the  same  position  as 
the  preservation  of  law  and  order.  The 
expenditure  of  money  by  the  state  for  such 
purposes  is  in  performance  of  a governmental 
function  or  duty,  and  is  not  controlled  by 
the  constitutional  provision,  if  the  purpose 
is  to  supply  food  and  shelter  to  the  poor, 
including  those  who  are  destitute  because 
of  enforced  unemployment,  provided  only 
that  the  money  be  not  administered  through 
forbidden  channels.  The  appropriation  in 
providing  for  relief  of  poor  comprehended 
those  who  had  been  driven  into  that  situa- 
tion through  enforced  unemployment;  they 
having  no  means  to  support  themselves, 
irom  this  cause  the  ranks  of  the  poor  had 
increased  so  rapidly  as  to  stagger  the 
people  of  our  state.  The  fact  that  their 
numbers  are  swollen  through  unemployment 
does  not  change  the  established  concept  of 
poor  persons.  Xfi  hold  that  the  state  may 
not  under  the  Constitution  now  aid  such 
people,  even  though  it  hi ja  governmental 
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duty . would  be  to  deny  to  the  state  the 
right  to  perform,  not  onTy  an  Important, 
but  at  this  time-  £ most  pressing.  govern- 
mental* function.  ”"To  hold  that  the  state 
cannot  or  must  not  aid  its  poor  would  strip 
the  state  of  a means  of  self-preservation 
and  might  conceive  untold  hardships  and 
difficulties  for  the  future.’ 

"The  Supreme  Court  of  the  State  of  Wash- 
ington, Rummens  v.  Evans,  13  Pac.  (2d) 

26,  1.  c.  30,  said: 

"'Under  our  statutes  and  decision,  there- 
fore, it  being  a positive  governmental 
function  and  duty  of  the  country  to  care 
for  the  poor,  the  statute  emphasized  by 
appellant  dobs  not  govern.' 

"The  court  also  said: 

"'Unquestionably,  in  the  stress  of  these 
times,  when  unemployment  is  the  rule  rather 
than  the  exception  and  has  Increased  immeasur- 
ably, in  this  state  and  region,  within  the 
lest  two  years,  an  emergency  exists  under 
Sec.  399V-6,  supra.' 

"The  opinion  closes  with  these  words: 

"'Upon  the  plainest  dictates  of  humanity, 
such  a condition  must  be  relieved  immediately 
or  in  many  hundreds  of  cases  it  may  be  too 
late  or  useless.  ...  bhile  the  funds  could 
be  accumulated,  as  suggested  by  appellants, 
thousands  of  men,  women  and  children  might 
die  or  be  driven  to  crime  to  relieve  their 
necessities,  or  to  reprisal  end  disorder.' 

■»-*«•■»**»»*■»»«•****#**#»# 

"Vie,  therefore,  hold  that  the  ordinances 
authorizing  the  issuance  of  these  bonds  are 
for  a 'public  purpose.'  They  undertake  to 
provide  relief  for  people  of  the  city  of  St. 
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Louis  who  ere  unable  to  care  for  themselves, 
and  to  relievo  them  of  their  condition,  and 
It  Is  Immaterial  what  caused  their  condition. " 
(Underscoring  ours) 


Protection  against  e foreign  enemy  is,  under  these 
circumstances,  no  less  a governmental  function  than 
protection  against  the  hardships  of  hunger  and  unemployment. 
The  Legislature  unquestionably  contemplated  that  local 
authorities  would  support  the  national  effort  for  the 
common  defense  because  the  avowed  purpose  of  the  enact- 
ment of  the  statute  creating  tho  Tt  te  Council  of  Defense 
was  to  coordinate  efforts  of  the  "state  and  local"  authori- 
ties. It  doubtless  believed  that  the  authority  already 
existed  In  favor  of  local  authorities  to  exert  efforts 
for  tho  common  defense. 

There  appears  to  have  been  but  one  limitation  on 
the  definition  of  a "public  purpose"  if  all  the  elements 
above  set  out  ore  present.  The  benefits  must  be  derived 
by  the  inhabitants  of  the  government: 1 unit  involved.  In 
Ttate  ex  rel.  City  of  Jeffers :n  v.  Smith*  154  S.  fc.  (2d) 

101,  Judge  Can  t clearly  expressed  this  rule  in  the 
following  langu  ge  taken  from  the  opinion  (1.  c.  103) : 


"In  this  connection  we  quosed  with  ap- 
proval from  26  r . C.  L.  46,  as  follows: 

"'It  may  m be  conceded  that  that  is 
a public  purpose  from  the  attainment  of 
which  will  flow  some  boneflt  or  convenience 
to  the  public.  In  this  latter  case,  how- 
ever, the  benefit  or  convenience  must  be 
direct  and  immediate  from  the  purpose, 
and  not  collateral,  roaote  or  consequen- 
tial. It  must  be  a benofit  or  convenience 
which  each  citizen  of  the  community  affect- 
ed may  lay  his  own  land  to  in  his  own 
right,  Gnd  take  Into  his  own  use  at  his 
own  option,  upon  the  sane  reasonable 
terms  and  conditions  cs  any  other  citizen 
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thereof.'  Dysart  v.  St.  Louis,  321  Wo. 
514,  11  S.  V..  2d  1045,  loc.  cit.  1047, 
62  A.  L.  R.  762," 


It  is  therefore  the  opinion  of  this  office  that 
county  courts  have  authority  to  expend  moneys  within 
the  geographical  limits  of  their  respective  counties 
for  the  purpose  of  preserving  the  lives,  property  and 
general  welfare  of  the  citizens  of  the  county  and  for 
the  protection  of  the  property  of  the  counties  against 
Invasion  or  damage  by  e coiraon  enemy. 

The  next  question  concerns  the  manner  in  which 
expenditures  for  defense  are  to  be  classified  in  the 
budget  and  Low  they  are  to  be  disbursed. 

Section  10911,  having  been  amended  by  the  Sixty- 
First  General  Assembly,  appears  on  page  650  of  Laws  of 
Missouri,  1941,  and  is  as  follows: 


"Classification  of  proposed  expendi- 
tures. — The  court  shall  classify  pro- 
posed expenditures  in  the  following  order: 

"Class  1.  The  County  court  shall  set  aside 
and  apportion  a sufficient  sum  to  core  for 
insane  pauper  patients  in  state  hospitals. 
Class  1 shall  be  the  first  obligation  against 
the  county  and  shall  have  priority  of  payment 
over  all  other  classes. 

"Class  2.  Next  the  county  court  shall  set 
aside  a sum  sufficient  to  pay  the  cost  of 
elections  and  the  cost  of  holding  circuit 
court  in  the  county  where  such  expense  is 
made  chargeable  by  law  against  the  county 
except  where  such  expense  is  provided  for 
in  some  other  classification  by  this  law. 

This  shall  constitute  the  second  obliga- 
tion of  the  county  and  all  proper  claims 
coming  under  this  class  shall  have  priority 
of  payment  over  all  except  class  1. 
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"In  estimating  the  amount  required  In 
class  2 the  county  court  shall  set  aside 
and  a portion  in  the  budget  a sum  not 
less  for  even  years  than  the  sum  actually 
expended  in  the  lost  even  numbered  year 
and  for  odd  yeprs  an  amount  not  less  than 
the  amount  that  was  actually  expended  dur- 
ing the  last  preceding  odd  numbered  year. 

"Class  3.  The  county  court  shall  next  set 
aside  and  -apportion  the  amount  required,  if 
any,  for  the  upkeep,  repair  or  construction 
of  bridges  end  roads  on  other  than  state 
highways  (and  not  in  asy  special  road  dis- 
trict). The  funds  set  aside  and  apportioned 
in  this  class  shall  be  made  from  the  antici- 
pated revenue  to  be  derived  from  the  levies 
made  under  Sections  8526  and  8527  R.  S.  Mo. 
1939.  This  shall  constitute  the  t;  ird  ol  - 
ligation  of  the  county. 

"Class  4.  The  county  court  shall  next  set 
aside  the  amount  required  to  pay  the  salaries 
of  all  county  officers  where  the  same  is  by 
law  made  payable  out  of  the  ordinary  revenue 
of  the  county,  together  with  the  estimated 
amount  necessary  for  the  conduct  of  the  of- 
fices of  such  officers,  including  stamps, 
stationery,  blanks  and  other  office  supplies 
as  are  authorized  by  law.  Only  supplies  for 
current  office  use  ana  of  sn  expendable 
nature  shall  be  Included  in  this  class.  Fur- 
niture, office  machines  and  equipment  of 
whatever  kind  shall  be  listed  under  cl ' ss 
six. 

"Class  5.  The  county  court  shall,  next  set 
aside  a fund  for  the  contingent  and  emergency 
expense  of  the  county,  the  court  may  transfer 
any  surplus  funds  from  classes  1,  2,  3,  4 to 
class  5 to  be  used  as  contingent  and  emergency 
expense.  From  this  class  the  county  court  may 
pay  contingent  end  incidental  expenses  and 
expense  of  paupers  not  otherwise  classified. 
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Ho  payment  shall  be  allowed  from  the 
funds  In  this  class  for  any  personal 
service,  (whether  salary,  fees,  wages 
or  any  other  emoluments  of  any  kind  what- 
ever) estimated  for  in  preceding  classes. 

’’Class  6.  After  having  provided  for  the 
five  cl: sses  of  expenses  heretofore  spe- 
cified, the  county  court  may  expend  any 
balance  for  any  lawful  purpose:  Provided, 
however,  that  the  county  court  shall  not 
incur  any  expense  under  class  six  unless 
there  is  actually  on  hand  in  cash  funds 
sufficient  to  .pay  all  claims  provided  for 
in  preceding  classes  together  with  any 
expense  incurred  under  class  six:  Pro- 
vided, that  if  there  be  outstanding  war- 
rants constituting  legal  obligations  such 
warrants  shall  first  be  paid  before  any 
expenditure  is  authorized  under  class  6.” 


From  an  examination  of  this  statute,  it  appears  that 
expenditures  for  defense  such  as  contemplated  herein, 
should  be  classified  under  Class  5 as  emergency  expense 
of  the  county*  We  find  the  following  definitions  of 
’’emergency”  in  Words  and  hrases.  Volume  14,  1.  c*  307: 


”The  word  'emergency'  is  defined  in  Cent. 
Diet,  as  follows:  '(2)  A suaden  or  un- 
expected happening;  an  unforeseen  occur- 
rence or  condition;  specifically,  a per- 
plexing contingenc  or  complication  of 
circumstances*  (3)  A sudden  or  unexpect- 
ed occasion  for  action;  exigency;  pressing 
necessity.'  Unitod  States  v*  Cheridan- 
Kirk  contract  Co*,  149  P«  809,  814* 

a***##* 

’"Emergency'  in  statute  authorizing  mem- 
bers of  board  of  supervisors  to  make  emer- 
gency expenditures  is  unforeseen  occurrence 
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or  combination  of  circumstances  calling 
for  immediate  action  (Code  1930,  sec.  6064). 
Attala  County  v.  Mississippi  Tractor  & 
Equipment  Co.,  139  So.  628,  162  !iss.  564. 

M ’Emergencies, ' as  used  in  cases  permitting 
employee  to  recover  where  he  has  performed 
some  ret  in  an  emergency,  have  been  inter- 
preted as  unforeseen  events  happening  in 
and  about  the  premises  which  threaten  or 
menace  life,  limb,  or  destruction  of  property. 
Davis  v.  North  Ptafce  Veneer  Corporation,  156 
S . E.  859,  861,  200  N.  C.  263." 


We  ere,  of  course,  unable  to  find  any  direct  authority 
as  to  the  language  to  be  used  in  setting  up  such  items 
in  the  budget,  but  it  is  our  opinion  that  the  following 
language  would  be  sufficient: 


"For  defense  expenditures  within  the  county, 
to  be  disbursed  under  the  direction  of  the 
otafce  Council  for  Defense*" 


In  passing,  we  call  your  attention  to  the  provision 
under  Class  4,  which  requires  that  furniture  and  office 
machines  and  equipment  of  all  kinds  must  be  listed  under 
Class  6,  and  if  any  such  expenditures  are  contemplated 
as  a part  of  the  defense  effort,  they  should  be  listed 
under  Class  6 and  not  under  Class  5,  as  above  suggested. 
Warrants  against  funds  to  the  credit  of  the  item  for 
defense  should  be  drawn  in  the  usual  manner  by  the  court 
after  consideration  of  the  certificate  of  the  duly  authorized 
agent  cf  the  State  Council  of  Defense  properly  submitted 
to  the  county  court  for  that  purpose. 


Respectfully  submitted. 


APPROVED : 

ROBERT  L.  HYDER 
Assistant  ttorney  General 


ROY  : c El x THICK  VANE  C.  THURLO 

Attorney  General  Assistant  Attorney  General 
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FEES:  TAXATION: 


Witnesses  and  jurors  in  criminal 
cases  must  furnish  evidence  of 
no  indebtedness  to  state  or  county 
before  paid  by  treasurer. 


February  6,  1942 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


bear  Sir: 


1 


We  are  in  receipt  of  your  request  for  an  opinion, 
dated  January  29,  1942,  which  reads  as  follows: 


"Our  audits  have  disclosed  that  a num- 
ber of  counties  of  the  state  are  paying 
no  attention  to  Sec.  4249  h.  S.  MO.  1939 
relative  to  paying  witness  fees  in  crimi- 
nal cases;  also  to  the  method  of  paying 
Jurors.  We  find  that  a number  of  jurors 
and  witnesses  are  receiving  fees  when 
indebted  to  both  the  state  and  county 
for  several  years  delinquent  taxes. 

”1  would  like  an  opinion  as  to  whether 
a Juror  or  witness  may  be  paid  money 
from  the  county  treasurer  when  it  is 
shown  on  the  tax  books  of  that  county 
that  they  have  delinquent  state  and 
county  taxes  charged  against  them. 

"Second,  i would  like  an  opinion  as 
to  whether  the  bounty  Treasurer  is 
llaole  on  his  bond  for  the  payment 
of  money  to  Jurors  or  witnesses  who 
are  indebted  to  the  state  or  county 
for  delinquent  taxes." 
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Section  4248  R.  S.  lssourl,  1939,  prescribes  the 
method  of  certification  and  payment  of  criminal  cost  fee 

bills. 

Section  4249  R.  S.  Missouri,  1939,  reads  as  follows: 


“The  county  treasurers  shall  pay  out  all 
such  fees  to  the  proper  owners  as  the 
same  may  be  called  for:  Provided,  that 
before  any  such  fees  shall  be  paid  tfce 
party  to  whom  the  same  is  due  3 ;all  fur- 
nish satisfactory  evidence  to  the  treasurer 
that  he  or  she,  as  the  case  may  te,  is  not 
at  the  time  indebted  to  the  state  or  county, 
on  account  of  delinquent  back  taxes,  or  is 
indebted  to  the  state  or  county  on  account 
of  any  fine,  penalty,  forfeitures  or  for- 
feited recognizances,  or  costs  for  a vio- 
lation of  any  criminal  statute  of  tills 
state,  or  for  contempt  of  any  court,  no 
matter  if  the  same  shall  have  been  paid 
by  oath  of  ii  solvency  as  provided  by  law; 
or  is  indebted  to  the  state  or  any  county 
on  account  of  any  funds  coming  to  his 
hands  by  reason  of  any  public  office: 
Provided  further,  that  after  deducting 
the  amount  of  the  indebtedness  of  the 
clai  ant,  if  any,  on  account  of  any  or 
all  of  the  various  causes  hereinbefore 
enumerated,  the  treasurer  snail  pay  him 
the  balance,  giving  duplicate  receipts 
for  the  separate  amounts  pale.,  one  of 
which  shall  be  filed  with  the  county 
clerk,  who  shall  charge  tne  treasurer 
with  the  same,  but  if  the  Indebtedness 
of  the  claimant  equals  or  exceeds  the 
amount  of  his  fees,  the  treasurer  shall 
give  him  credit  for  the  amount  of  his 
fees,  stating  or.  what  account,  and  sx^all 
make  duplicate  receipts  for  the  same, 
one  of  which  he  shall  deliver  to  the 
claimant  and  the  other  he  shall  file 


Hon.  Forrest  Smith 


-3- 


February  6,  1942 


with  the  county  clerk,  who  shall 
charge  the  treasurer  with  all  such 
receipts,  and  in  his  regular  settle- 
ments with  the  county  court  the 
treasurer  shall  make  a lull  and  com- 
plete exhibit  or  all  his  acts  ana  aoin-.s 
under  section  4248  to  4252,  inclusive." 


Section  4249,  supra,  refers  to  Section  4248  which 
section  only  prescribes  the  method  of  payment  of  criminal 
cost  fee  bills.  Section  4249,  supra,  specifically  pre- 
scribes that  the  county  treasurer  shall  pay  out  all  of 
the  fees  as  aescribed  in  Section  4248  to  the  proper  owner 
as  the  same  may  be  called  for.  The  first  provision  in 
Section  4249,  supra,  specifically  states  that  before 
any  such  fees  shall  be  paid  to  the  party  to  whom  the 
same  is  due  shall  furnish  certain  satisfactory  evidence 
to  the  treasurer.  The  evidence  required, before  the  treasur- 
er snail  pay  the  proper  owner  of  such  fees,  is  satisfactory 
evidence  first  that  the  party  is  not  indebted  to  the  state 
or  county  on  account  of  aelinquent  back  taxes,  or  is  not 
indebted  to  the  state  or  county  on  account  of  any  fine, 
penalty,  forfeitures  or  forfeited  recogni nances  or  costs 
for  a violation  of  any  criminal  stature  of  this  state, 
or  for  contempt  of  any  court,  even  if  the  same  had  been 
satisfied  by  oath  of  insolvency;  or  is  indebted  to  the 
state  or  county  on  account  of  funds  coming  to  his  hands 
by  reason  of  holding  a public  office.  The  above  provisions 
state  delinquent  back  taxes,  but  this  does  not  apply  to 
real  estate  taxes,  for  the  reason  that  tne  owner  of  proper- 
ty is  not  personally  liable  for  delinquent  real  estate 
taxes.  The  taxes  referred  to  are  personal  taxes,  where 
a judgment  may  be  had  against  the  taxpayer  personally, 
and  Is  not  a tax  that  is  a lien  against  his  real  estate. 

It  is  very  noticeable  that  the  word  "shall"  is  used, 
"shall",  as  a general  rule,  means  that  it  is  manaatory  upon 
the  officeholder  to  comply  with  that  part  of  the  section. 

It  was  so  held  in  the  case  of  State  v.  Wymore,  119  S.  W. 

(2d)  941,  Pars.  7-10,  343  Ho.  98,  119  A.  L.  h.  710,  where 
the  court  said: 
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"*  ■>  ••  On  reading  the  article  it 

will  be  no tea  that  the  words  'may' 
and  'shall'  are  used  many  times  in 
the  several  sections.  They  were 
used  advisedly  and  must  be  given 
their  usual  and  ordinary  meaning. 
It  is  the  general  rule  that  In 
statutes  the  word  'may'  is  per- 
missive only,  and  the  word  'shall' 
is  mandatory.  * * a " 


In  section  4249,  supra,  although  It  is  mandatory  that 
the  county  treasurer  pay  out  such  criminal  cost  Tees  to 
the  proper  owner,  yet,  there  are  certain  methoas  pre- 
scribed before  he  shall  pay  out  such  fees.  The  methods 
3et  out  in  Section  4249  relate  to  the  essence  of  that 
section,  and  specifically  states  that  the  procedure  must 
fce  followed. 

In  the  case  of  Morris  et  al.  v.  Karr  et  al,  114  s. 

W.  (2d)  962,  1.  c.  964,  the  court,  in  holding  that  a 
provision  was  mandatory  under  such  a statement  of  facts 
said: 


" * ..  as  said  In  otate  ex  rel . Ellis 

v.  brown,  326  Mo.  627,  33  S.  W.  2d  104, 
107,  quoting  from  25  R.  G.  L.  par.  14: 
'Generally  speaking,  those  provisions 
which  do  not  relate  to  the  essence  of 
the  thing  to  be  done  and  as  to  which 
compliance  is  a matter  of  convenience 
rather  than  substance  are  directory, 
while  the  provisions  which  relate  to 
the  essence  of  the  thing  to  be  done, 
that  is,  to  matters  of  substance,  are 
mandatory. * * * ” 


Section  4249,  supra,  specifically  excludes  the  pay- 
ment of  such  criminal  cost  fees  to  the  proper  owners  unless 
they  comply  with  certain  provisions  as  described  in  said 
section.  The  method  is  specifically  set  out  in  the  section 
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as  to  how  the  criminal  cost  Tees  should  be  paid  to  the 
proper  owners  and  that  is  the  only  method  that  can  be 
used  by  the  county  treasurer.  It  was  so  held  in  the  case 
of  Kroger  Grocery  L baking  Co.  v.  City  of  bt.  Louis,  106 
S.  V.  (2d)  435,  1.  c.  439,  341  Mo.  62,  111  A«  L.  R.  389, 
where  the  court  said: 


" * « that  when  special  powers  are 

conferred,  or  special  metnods  are  pre- 
scribed for  the  exercise  of  a power, 
the  exercise  of  such  power  is  within 
the  maxim  expreasio  uni  us  est  exclusio 
alterius,  and  'forbids  and  renaers 
nugatory  the  doing  of  the  tning  speci- 
fied, except  in  the  pt-rticular  way 
pointed  out') | State  ex  rel.  v.  Ilf* 
ford,  228  ho.  19^,  207,  128  S.  «.  735, 
738,  21  hoi-i.  bes.  1216." 


Section  4250  h.  3.  Missouri,  1939,  r~a^s  as  follows: 


"All  fees  due  witnesses  before  the  grand 
jury,  anu.  all  foes  due  jurors  in  any 
cri  inal  case,  and  all  fees  accruing 
in  any  inquest  case  wnera  the  verdict 
of  t lie  jury  is  that  the  deceased  came 
to  death  by  other  than  unavoidable  ac- 
cident or  natural  causes,  shall  be 
deemed  criminal  costs,  and  shall  Le 
paid  in  like  manner  and  shall  be  sub- 
ject to  all  the  offsets  herein  provided 
for." 


This  section  defines  the  fees  that  are  considered  criminal 
costs. 


It  is  customary  in  many  counties  for  the  fees  de- 
scribed in  section  4248,  supra,  to  oe  assigned  to  persons 
who  claimed  to  be  innocent  holders  and  are  not  aware  of 
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the  witness.  Juror,  or  other  person  owing  delinquent  taxes 
or  otner  obligations  to  the  county.  ihe  Legislature  saw 
fit  to  uefin6  such  persona  as  Deirg  not  innocent  holaera 
for  railing  to  inquire  11  tne  original  porcnaser  owed  any 
taxes,  by  enacting  Section  4152  h.  d.  Missouri,  1939,  which 
reads  as  lollows: 


"in  order  to  make  said  sections  4243 
to  4252  effective,  it  is  hereby  ae- 
dared  that  all  fees  due  by  the  state 
or  county  on  account  of  any  criminal 
case,  or  due  witnesses  before  the  grand 
Jury,  or  as  a ‘Juror  or  witness  in  an 
inquest,  shall  not  be  negotiable  or 
assignable  except  subject  to  all  the 
set-offs  herein  provided  for,  and  that 
the  stiate  and  county  nolds  a prior  lien 
on  thei  sauie  for  tne  purpose  of  indemnifi- 
cation against  loss  by_  reason  of  the 
nonpayment  of  personal  each  uaxes , and 
for  tne  payment  of  tFie  7ine3 , penalties, 
forfeitures  and  costs  hereinbefore 
mentioned. " 


The  above  section  specifically  sets  out:  " by 

reason  of  the  nonpayment  of  personal  back  Laxes,  * ••  " 

There  has  been  some  complaint  on  tne  part  of  county  treasurers 
because,  as  set  out  In  - actions  4248  and  4249  u.  3.  Missouri, 
1939,  before  they  can  pay  any  other  fees  to  a person  who 
is  entitled  to  same  as  a witness.  Juror  or  other  legal  party 
to  a criminal  cause,  it  Is  necessary  to  obtain  satisfactory 
evidence  tnat  tne  party  was  not  indebted  to  the  state  or 
county  as  set  out  in  section  4249,  supra,  in  order  to  pro- 
tect himself , tne  county  treasurer  snould  require  either 
an  affidavit,  from  the  person  who  receives  the  check  from 
the  treasurer  as  to  tue  indebtedness  of  the  original  per- 
son, or  else,  ue  should  personally  cneck  all  of  tne  ac- 
counts set  out  in  the  first  provision  of  Section  4249, 

3upra. 
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OCCLUSION 


It  is,  therefore,  the  cor elusion  of  this  department, 
that  Section  4249  R.  S.  Missouri,  1939,  is  mandatory  and 
the  county  treasurer  should  not  pay  any  juror  or  witness 
when  it  is  shown  on  the  tax  books  of  that  county  that  he 
has  delinquent  state  arid  county  taxes  charged  against 
him,  or  that  he  is  indebted  to  the  state  and  county  under 
the  other  section  of  the  first  revision  of  Section  4249 
R.  3.  Missouri,  1939. 


Your  second  question  relates  to  the  question  of 
whether  or  not  the  county  treasurer  is  liable  on  his  bond 
for  the  payment  of  money  to  Jurors  or  witnesses  who  are 
indebted  to  the  state  or  county  for  delinquent  taxes  and 
other  obligations  as  set  out  in  the  first  revision  of 
Section  4249,  supra. 

Section  13795  F.  S.  Missouri,  1939,  reads  as  follows; 


"The  person  elected  or  appointed  county 
treasurer  under  the  provisions  of  this 
article  shall,  within  ten  days  after  his 
election  or  appointment  as  such,  enter 
into  bond  to  tne  county  in  a sum  not 
less  than  twenty  thousand  collars,  to  be 
fixed  by  the  county  court,  and  with  such 
sureties,  resident  landholders  of  the 
county,  as  shall  be  approved  by  such 
court,  conditioned  for  the  faithful  per- 
formance of  t~e  duties  of  his  office." 


Under  the  above  section  the  treasurer  must  enter 
into  a bond  to  the  county  in  a certain  amount  and  with  cer- 
tain sureties,  conditioned  for  the  faithful  performance  of 
the  duties  of  his  office . Since  we  have  neid  that  Section 
4249,  supra,  is  mandatory,  and  it  Is  the  duty  of  the  county 
treasurer  to  comply  with  said  section  before  paying  out 


Hon.  Forrest  oauth 


-8- 


February  6,  1942 


the  fees  described  in  Section  4248,  without  satisfactory 
evidence  tnat  the  person  who  appeared  as  a witness  or 
juror  in  a criminal  case  which  would  entitle  him  to  re- 
ceive fees,  then  upon  failure  to  comply  with  that  section  he 
is  not  faithfully  performing  the  duties  oi  his  office  and 
would  be  liable  upon  his  bond  for  any  void  payment  oi  such 
fees  without  following  the  procedure  as  set  out  in  said 
Section  4249  K.  S.  Missouri,  1939. 

That  the  treasurer  would  be  liable  on  his  bond  for 
not  faithfully  performing  t i.e  duties  of  his  office  was  held 
in  the  case  of  State  v.  clakemore,  205  S.  <1 . 62b,  1.  c.  628, 
275  Mo*  695,  where  the  court  said: 


“it  is  Insisted  the  bond  does  not  cover 
drainage  district  funds.  The  condition 
of  the  bond  is  that  if  nlakemore  ’shall 
faithfully  discharge  the  duties  of  said 
office  of  treasurer  of  said  county  ac- 
cording to  the  laws  of  the  state  of 
aiissouri  In  receiving,  handling,  and 
disbursements  of  all  funds,  except 
school  funds  of  said  county,  school 
township  and  school  district  funds, 
then  tnis  obligation  to  be  void,  other- 
wise,' etc.  section  3762,  n.  8.  1909, 
requires  the  county  treasurer  to  :ive 
bond  ’conditioned  for  tne  faitnful  per- 
formance of  the  duties  of  his  office.’ 
Section  5605,  R.  S • 1909,  requires  him 
to  ’enter  ii  to  a separate  bona,  for 
each  drainage  district  organized  in 
the  county  * * <■  conditioned  for  the 
faithful  disbursement,  according  to 
law,  of  all  such  moneys  as  snail  from 
time  to  time  come'  into  his  hands.  The 
bond  in  suit  is  not  conditioned  exactly 
as  prescribed  by  either  of  these  statutes. 
Nevertheless,  Its  terms  plainly  include 
all  county  funds  except  school  funus. 

The  obligation  to  give  bond  for  all  these 
moneys  is  clear.  If  not  good  as  a stat- 
utory bond,  it  is  good  as  a common-law 
bond.  It  contravenes  no  public  policy. 
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violates  no  statute,  was  voluntarily 
given,  and  secures,  by  its  terms,  moral 
anu  legal  obligations  of  the  treasurer. 

The  statute  provides  no  form  and  does 
not  purport  to  nullify  bonds  conditioned 
otherwise  them  as  prescribed.  It  is 
good  to  the  full  extent  of  its  conditions. 
**#**«*«-**  " 


Also,  in  tne  case  of  State  v.  Maryland  casualty  Co., 

66  S.  ...  (2d)  bo7,  the  court,  in  passing  upon  the  question, 
where  the  county  collector  did  not  follow  the  statute, 
said,  at  1.  c.  539: 


"Ana  it  is  provided  In  section  9S32 
that  upon  payment  by  trie  collector  to 
the  treasurer  of  tne  amount  founu  due 
on  said  monthly  settlements  with  the 
county  court,  the  treasurer  shall  give 
the  collector  duplicate  receipts  there- 
for, one  of  which  shall  be  filed  in  the 
office  of  the  clerk  of  the  county  court, 
who  snail  grant  the  collector  a full 
quietus . 

"Defendant  Fatklns  did  not  comply  with 
these  sections.  However,  as  stated, he 
made  quarterly  statements  and  settlements 
with  the  county  court  as  treasurer.  e 
do  not  think  that  catkins  should  be  per- 
mitted to  profit  by  his  i allure  to  per- 
form his  duty  as  an  official.  ndeed, 
we  have  so  ruled.  In  State  ex  rex. 

Dun;  lin  oounty  v.  Slakemore,  supra,  we 
held  that  a treasurer  under  townshi 
organization  and  the  surety  on  his  bond 
are  estopped  to  set  up  the  failure  of 
the  treasurer  tp  perform  his  auty  as  a 
defense  to  an  action  on  the  bond  given 
to  secure  the  faithful  performance  of 
the  official  duties  of  the  treasurer." 


Hon.  rorrest  bmith 


-10- 


February  G,  1«42 


dGiNCLUGIOw 


Iherefore,  It  la  the  conclusion  of  tnis  department 
that  the  county  treasurer  ia  liable  on  hi  a bond  for  the 
payment  of  money  to  jurors  or  witnesses  in  criminal 
cases  who  are  indebted  to  the  state  or  county  for  de- 
linquent taxes,  other  than  real  estate  taxes,  or  who  are 
Indebted  to  the  state  or  county  on  account  of  any  fine, 
penalty,  forfeiture  or  forfeited  recognizances,  or  costs 
for  a violation  of  any  criminal  statute  of  tills  state,  or 
for  contempt  of  any  court,  even  if  the  same  siiall  have 
been  paid  by  oath  of  insolvency,  or  indebted  to  the  state 
or  county  on  account  of  any  funus  coming  to  Lie  hands  by 
reason  of  any  public  office. 


nespectf ally  submitted 


W.  J.  E'UtiKiS 

Assistant  ttorney  General 


AP  ROVED: 


YAir et  r . ifoUiiiifr 
M ~ .ittorney  General 


WJBlRVt 


SCHOOLS:  Sale  unae;  mortgage  without  suit,  circuit  court  need 

not  he  in  session. 


February  17,  1942 


i;r.  hauiey  gmith 
County  Cleric 
uou^as  County 
Ava,  Missouri 


Dear  sir: 


This  department  is  in  reoeipt  of  your  letter  of 
February  12,  1942,  requesting  on  opinion,  which  is  us 
follows: 


problem  nas  come  up  with  reference 
to  the  sale  of  real  estate  tnat  waa 
given  as  security  on  a School  i*und 
i-.ort^e.  Your  assistant,  tic.  Roberts, 
will  recall  that  1 was  in  and  discussed 
this  px'oblem  with  him  anu  that  he  ashed 
me  to  state  the  problem  in  writing  and 
that  a written  opinion  would  be  sent  to 
us  with  regards  to  the  matter. 

’’The  circumstances  leading  up  to  our 
problem  are  as  follows:  *.  school  fund 
loan  was  mane  by  the  Douglas  County 
Court  on  a certain  BO  acres  of  land  in 
tno  sum  of  v400.Q0  secured  by  a jouool 
Aina  i ortgage  and  Dona  as  is  required 
by  jection  10o64.  The  interest  became 
delinquent  ana  the  Douglas  County  Court 
maae  oraer  aireoting  the  sheriff  to  sell 
the  said  60  acres  of  land  for  payment  of 
the  ,400.00  loan.  l^ec.  10do7)  This 
oraer  was  delivered  to  the  sheriff  on 
.November  5,  1941.  The  sheriff  gave  the 
notice  by  Legal  Publication  in  the 
Douglas  County  Heralu  for  three  consecu- 
tive issues  ana  sold  said  tract  on  the 
20th  of  December.  ',.'e  feel  Certain  that 
the  Notice  as  given  by  the  Jheriff  was 
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regular  in  that  it  gave  the  proper 
description  and  the  required  20  days 
notice.  Upon  the  sale  of  the  land 
the  Sheriff  made  and  delivered  deed 
to  the  purchaser  of  said  tract  of 
land, 

"Since  that  time,  howevei*,  a question 
has  boen  brought  up  in  that  this  need 
might  be  void  and  the  sale  3et  aside 
because  tne  Sheriff  uiu  not  conduct 
the  sale  while  Court  was  in  363sion. 

"Our  question  is  this:  Should  sheriff 
conduct  sale  of  this  Kind  ( foreclosure 
under  school  lund  Mortgage)  wnile  County 
Court  or  Circuit  Court  is  in  session? 

"If,  in  your  opinion,  the  answer  to 
the  above  question  13  in  the  affirma- 
tive, could  the  sale  mentioned  be  set 
asiue  on  that  ground  only?" 

The  sections  of  the  1939  statutes  wnioh  are  appli 
cable  to  your  request  are  Sections  10.334,  10.385  and  10.537 

Section  10384,  ft.  3.  1 o.  1939,  mainly  sets  out 
the  security  that  must  be  included  in  bonds  secured  by 
mortgage  for  the  loan  of  school  funds. 

Section  10385,  li.  S.  >o.  1959,  reads  &3  follows: 

"Every  mortgage  taken  under  the  pro- 
visions of  this  chapter  shall  be  in 
the  ordinary  form  of  a conveyance  in 
fee,  shall  recite  the  bonu,  and  shall 
contain  a condition  that  if  default 
shall  be  Biade  in  payment  of  principal 
or  interest,  or  any  part  thereof,  at 
the  tine  when  they  shall  severally  be- 
come due  and  payable,  according  to  the 
tenor  and  effect  of  the  bond  recited, 
the  sheriff  of  the  county  may,  upon 
giving  twenty  days'  notice  of  the  tins 
and  place  of  sale,  by  publication  in 


< 
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some  newspaper  published  in  the 
county,  ii‘  there  be  one  published, 
and  if  not,  by  at  least  six  written 
or  printed  handbills,  put  up  in 
different  public  places  in  the 
county,  without  suit  on  the  mort- 
gage, proceed  and  sell  the  mortgaged 
premises,  or  any  part  thereof,  to 
satisfy  the  principal  and  Interest, 
and  make  an  absolute  conveyance 
thereof,  in  fee,  to  the  purchaser, 
whio h shall  be  as  effectual  to  all 
Intents  and  purposes  as  if  such  3ale 
ana  conveyance  were  made  by  virtue 
of  a judgment  of  a court  of  com- 
petent jurisdiction  foreclosing  the 
mortgage.  In  all  ouses  of  loan  of 
school  funas  in  the  various  counties, 
the  expense  of  drawing  and  preparing 
securities  therefor,  ana  of  acknowl- 
edging ana  recoruing  mortgages,  in- 
cluding the  fees  of  all  officers  for 
tne  filing,  certifying  or  recording 
such  mortgages  and  other  securities, 
snail  be  paid  by  the  borrowers  respec- 
tively." 

It  is  very  noticeable  unaei-  tne  above  section  that 
tue  following  worus  are  used:  "*  * * without  suit  on  the 
mortgage,  proceed  and  sell  the  mortgaged  premises,  or  any 
part  thereof,  to  satisfy  the  principal  and  Interest,  * * *.« 
In  other  words,  under  tne  above  section  it  is  not  necessary 
tnat  a suit  be  filed  either  in  the  circuit  oourt  or  the 
county  court  to  foreclose  the  mortgage,  but  the  same  can  be 
foreclosed  under  the  same  procedure  as  set  out  in  the  fore- 
closure of  deeds  of  trust,  providing  that  the  notice  set  out 
in  said  section  is  properly  followed. 

Section  10ots7,  R.  j.  M o.  19d9 , reads  as  follows: 

"Whenever  tne  principal  and  interest, 
or  any  part  thereof,  secured  by  mort- 
0a0e  containing  a power  to  sell,  snail 
become  due  ecu  payable,  the  county 
oourt  may  maice  an  oi-der  to  tne  sheriff 
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reciting  the  debt  and  Interest  to 
be  received,  and  commanding  him  to 
levy  the  same,  with  costs,  upon  the 
property  conveyed  by  said  mortgage, 
which  shall  be  desoribeu  as  in  the 
mort,_,..ge;  and  a copy  of  such  order, 
duly  oertifieu,  being  delivered  to 
the  sheriff,  shall  have  the  effect 
of  a fieri  facias  on  a judgment  of 
foreclosure  by  the  oirouit  court, 
and  shall  be  proceeded  with  accord- 
ingly. " 

The  question  involved  in  your  request  refers  mainly 
to  the  above  section  in  that  it  3ays:  " * * * shall  have 
the  effect  of  a fieri  facias  on  a Judgment  of  foreclosure 
by  the  oirouit  court,  and  shall  be  proceeded  with  accord- 
ingly." The  question  involved  in  your  request  also  is 
whether  or  not  a foreclosure  on  a school  mortgage  is  valid 
if  the  sale  is  made  while  the  oirouit  court  or  county  court 
is  not  in  session.  This  question,  as  above  set  out  in  the 
partial  quotation,  only  applies  when  a judgment  has  been 
had  either  in  tne  circuit  court  or  the  oounty  court  upon 
the  mortgage,  and  in  that  event  the  sale  under  the  execu- 
tion must  be  made,  if  the  Judgment  is  either  in  the  oounty 
court  or  in  the  oircuit  court,  while  the  oirouit  court  is 
in  session. 

The  first  case  on  the  subject  is  McClurg  v.  Dollar- 
hide,  51  Mo.  o47,  where  the  court,  at  1.  c.  o49,  said: 

’’The  defendant  then  offered  a sher- 
iff's deed  for  the  same  premises, 
made  under  an  execution  issued  from 
the  County  Court  upon  u_  juu^iant  of 
the  County  Court,  * iven  fortne 
principal  ana  Interest  of  a School 
debt  under  tue  statute  of  1855,  which 
was  excluded  because  the  sale  appeared 
to  nave  been  maue  at  the  County  court 
and  in  vacation  of  tne  Circuit  court. 

The  exclusion  of  this  deed  is  the 
only  point  raisea  by  this  record. 
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"Whilst  It  is  tiie  duty  or  tiie  courts 
to  protect  purchasers  at  sheriffs 
sales,  it  is  also  their  duty  to  see 
that  no  injustice  is  done  to  the 
parties  to  the  execution.  We  know 
of  no  provisions  in  our  statutes 
authox-izing  a sale  to  be  made  of  a 
debtor* s land,  unaer  an  execution  like 
tills,  during  the  session  of  the  County 
Court,  and  whilst  the  Circuit  Court  is 
not  sitting.  This  execution  was  is- 
sued on  a judgment  of  the  County  Court, 
recovered  unuer  section  29,  Revised 
Laws  of  .is sour!  1855,  page  1425,  by 
which  such  judgment  is  to  have  like 
effect  as  a judgment  of  a Circuit 
Court.  Section  50,  sau jo  page,  pro- 
vides for  the  foreclosure  of  a Mort- 
gage, before  the  County  Court,  and 
provides  tnat  a copy  of  the  ordex*, 
foreclosing  the  Mortgage,  snail  nave 
the  stu-e  effect  as  a fieri  facias  on 
a judgment  of  foreclosure  in  the  Cir- 
cuit Courts,  and  shall  be  proceeded  on 
aoooruingly  by  the  sheriff.  3eotion 
27,  on  jaxie  page,  provides  for  the  re- 
covery of  interest  on  sohool  debts,  by 
issuing  a warrant  in  the  nature  of  a 
fieri  facias,  a judgment  of  a Circuit 
Court,  except  that  such  warrant  snail 
be  returnable  in  tnirty  nays  from  its 
date,  and  except  also,  that  such  Sher- 
iff snail  have  power  to  sell  during  the 
sitoin^  of  the  County  Courts,  eto. 

•♦These  provisions  taken  together,  clear- 
ly show  that  t^e  only  execution  unuer 
which  a Sheriff  can  sell  lands  during 
the  sessions  of  a County  Court,  is  the 
one  in  the  nature  of  a fi.  fa.,  issued 
unuer  section  27. 

♦•The  other  executions,  authorized  to  be 
issued  from  the  County  Court,  have  the 
force  and  effect  and  must  be  proceeded 
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on  in  like  manner,  as  executions 
issued  by  the  Circuit  Court.  It  is 
30  well  knovai  that  lands  cannot  be 
sola  on  executions  except  during  the 
sessions  of  the  Circuit  Court,  that 
a notiee  to  sell  at  a County  Court 
would  be  wholly  disregarded,  and  a 
sale  under  such  notice  might  be 
ruinous  to  all  parties  for  wrant  of 
bidders.  If  a sheriff  can  uisregard 
tne  plain  provisions  of  the  statute, 
by  selling  ut  a County  Court,  he  might 
do  so  when  no  Court  at  all  is  in  ses- 
sion, or  at  a place  where  Court  is 
never  held." 

It  is  very  noticeable  under  the  above  case  that 
there  wa_  a judgment  given  by  the  county  court  on  the  fore- 
closure of  the  mortgage  and  £n  execution  issued. 

The  above  case  is  set  out  in  the  case  of  Grant  v. 
Huston,  105  Mo,  97,  1.  c.  101,  where  the  court  said: 

"The  plaintiff  also  objected  to  the 
sheriff'3  deed  on  the  ground  that 
there  was  no  court  in  session  at  the 
time  of  the  sale.  The  mortgage  pro- 
vices  that,  in  case  of  default  in  the 
payment  of  the  bond,  the  sheriff  of 
the  county  may,  without  suit,  sell 
the  land  to  the  highest  bidder  for 
casn  at  the  courthouse  door  in  said 
county,  after  giving  twenty  days' 
notice  of  tne  time,  terms  and  place 
of  sale  by  handbills,  or  advertise- 
ment in  some  newspaper  published  in 
said  county;  and  it  is  also  provided 
that  the  deed  shall  be  as  effectual 
as  if  made  by  virtue  of  a judgment 
of  a court  of  competent  jurisdiction. 

The  debt  not  havin^  been  paiu,  the 
county  court  by  its  order  made  in 
February,  16o0,  directed  the  sheriff 
to  sell  the  property,  and  he  sold  the 
same  pursuant  to  the  terms  of  the  mort- 
gage. 
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"It  is  agreeu  there  was  no  court  in 
session  at  the  ante  of  tne  sale. 

Where  tne  county  court  by  virtue  of 
suction  60,  page  1425,  .{avisos 
utes,  1655,  orusrs  the  sheriff  to 
sell  tne  mortgagee  premises,  he  should 
mane  the  sale  uuring  a session  of  the 
circuit  court,  anu  it  h^s  been  neld 
that  a sale  not  thus  made  under  such 
an  oruer  is  void.  KcJlur0  v.  Jollar- 
hide,  51  Jo.  o*7;  ..ilooxon  v.  Osborn, 

77  Ko.  622-oo2.  These  cases  are  cited 
by  tne  plaintiff  as  authority  for  the 
contention  that  the  sale  made  by  the 
sheriff  in  this  case  is  void;  but  in 
our  opinion  they  do  not  sustain  the 
proposition.  Section  22  of  the  last- 
named  statute  provides  wnat  recitals 
and  conditions  these  uortoa^es  0iven  - 
to  secure  school  funds  shall  contain, 
and  umong  others  they  must  contain  a 
provision  that  in  case  of  aef^ult  the 
sheriff  of  the  oounty  may  sell  the 
mortgagee  property,  but  the  mortgage 
need  not  say  wnere  the  sale  shall  be 
made  or  what  notice  shall  be  given, 
for  all  that  is  proviuea  for  by  tne 
subsequent  sections  of  the  statute. 

"In  tnis  case  tne  i-ortc_age  contains 
stipulations  not  required  by  the  stat- 
ute. Thus  it  proviaes  for  a sale  at 
the  courthouse  uoor,  after  giving  no- 
tice of  the  time,  terms  and  place  of  sale 
for  twenty  uay3,  in  either  of  the  two 
specified  metnouo.  It  is,  therefore, 
more  than  a statutory  school-funu  mort- 
gage. in  snort,  it  provides  for  «.ll  tne 
details  of  a sale,  ana  is  a gooa  common- 
law  mort«_,age  witn  power  of  sale.  In 
ilann  v.  lest,  6n  „ o.  490,  the  murtoao0 
authorized  the  county  to  appoint  an 
agent  for  tne  purpose  of  selling  the 
lonu  after  0iving  a specified  notice. 
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and  was  not  a statutory  mortgage; 
but  It  was  held,  a sale  made  in  com- 
pliance with  the  powers  contained  In 
the  Instrument  would  be  valid.  The 
statute  was  held  to  be  directory  only, 
ns  the  mortgage  In  tne  present  oase 
provided  Tor  the  place  ol‘  sale  and 
all  the  terms  thereof,  a sale  made 
pursuant  to  its  provisions  should  be 
upheld.  It  is  a good  common-law  mort- 
gage wit a power  of  sale,  and  may  be 
enforced  as  such.  The  oraer  of  the 
oounty  court  directing  the  sale  is  no 
more  til  an  a demand  upon  the  sheriff' 
tnai  ae  proceed  to  execute  the  powers 
speolTTeu  "in  tne  mortgage.  ~TSe  fact 
tnnt  tne  sale  was  not  made  during  tne 
siTolng  of  any  court  is,  therefore, 

L.-junteriaT;  for  the  sale  was  maue 
under  tne  stipulations  of  tne'  _ or tie a 
as  set  forth  In  the  mort^a^e,  In  a not" 
under  tne  provisions  of  the  statute, 
am  the  mortgage  contemplates  a sale 
at  the  courthouse  door  at  any  time 
after  giving  the  speoifleu  notice. 

The  defendant,  therefore,  has  a good 
title,  ana  It  is  unnecessary  to  ex- 
cdaine  the  questions  suggested  in  the 
brief,  based  upon  the  theory  that 
there  was  no  valid  foreclosure  of  the 
mortgage." 

In  the  above  oase  the  supreme  Court  specifically 
stated:  "The  fact  that  the  sale  was  not  made  during  the 

sitting  of  any  court  Is,  tnerefore.  Immaterial;  for  the 
sale  was  made  under  the  stipulations  of  the  parties  as  set 
forth  in  the  mortgage,  * * In  other  words,  the  add- 

ing in  this  oase,  which  is  the  last  oase  on  the  subject.  Is 
to  the  effect  that  the  powers  of  the  sheriff  as  set  out  in 
the  mortgage  should  be  followed,  ana  It  Is  Immaterial  whether 
the  oix’ouit  court  or  the  oounty  court,  In  any  event,  Is  In 
session.  This  case  mentions  and  is  construing  Seotion  60 , 
page  1425,  R.  3.  Mo.  1855,  whion  is  now  Section  10oQ7,  R.  3. 
Mo.  1939,  which  includes  the  same  phrase,  that  is,  " * * * 
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shall  have  the  effect  of  a fieri  facias  on  a judgment  of 
foreclosure  by  the  circuit  court,  arid  shall  be  proceeded 
v/ith  accordingly.” 

The  aoove  case  was  approved  in  the  case  of  Walters 
v.  senf , 115  Mo,  524,  1.  c.  551,  where  tne  court  said: 

"It  is  first  insisted  that  tne  ueed  to 
plaintiff  is  of  no  force,  because  baseu 
on  orders  of  the  county  court  in  the 
nature  of  a foreclosure  which  that  court 
had  no  jurisdiction  to  make.  Those 
orders  were  evidently  designed  to  fol- 
low the  procedure  marked  out  for  the 
enforcement  of  mortgages  of  school  funds. 
Revised  Statutes,  1689,  secs.  8057-8059. 

But  in  the  law  governing  the  management 
of  the  road  ana  canal  fund,  nothing  is 
said  as  to  the  necessity  or  propriety 
of  such  orders. 

"By  section  7782  (Revised  Statutes,  1889, 
identical  with  Revised  Statutes,  1879, 
sec.  6925)  the  county  is  autaorized  to 
loan  such  funds,  'taking  care  in  every 
instance  to  require  good  and  ample  se- 
curity.' No  form  is  prescribed.  The 
bond  and  mortgage  in  the  case  before  us 
followed  the  form  appropriate  for  school 
fund  loans.  It  is  evident  that  one  of 
these  blanks  intenaed  for  those  loans 
was  used,  after  changing  the  recitals  so 
as  to  apply  it  to  the  road  and  canal  fund, 
instead  of  to  tne  school  fund. 

"A  grant  of  power  is  generally  supposed 
to  tacitly  comprehend  a grant  of  such  in- 
cidental powers  as  may  be  necessary  to 
make  the  principal  grant  effective. 

Broom's  Legal  Maxims  (8  Am.  iid. ) pp.  479, 

486. 

"The  power  to  loan  this  fund  and  to  're- 
quire good  and  ample  security,'  clearly 
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implied  tbe  right  to  aooept  a mort- 
gage on  real  estate  as  security  for 
the  loan.  When  it  was  exeoutea,  the 
property  become  subject  to  tae  terms 
ana  power sale  expressed  In  tnat 
Instrument.  1 non  v.  Best  (1^76 J ," 

62  ^o.  491;  Grant  v.  Huston  (1891), 

105  Mo.  97.  The  county  acquired 
thereby  the  right  to  i-esort  to  the 
seourity  to  realize  the  amount  of  the 
loan,  to  the  extent,  and  in  the  man- 
ner definea  in  the  mort0age." 

In  this  oase  the  court  specifically  held:  "When  it 
was  executed,  the  property  become  subject  to  the  terms  and 
power  of  sale  expressed  in  that  instrument." 

In  rendering  this  opinion  we  are  assuming  that  the 
mortgage  or  deed  of  trust  does  not  require  a suit  in  either 
the  circuit  court  or  county  court  for  foreclosure,  but 
merely  follows  the  notice  as  set  out  in  section  10585,  supra. 
The  whole  question  as  to  whether  or  not  the  property  should 
be  sold  while  the  circuit  oourt  or  county  court  is  in  ses- 
sion is  a question  of  fact  as  to  the  powers  of  the  sheriff 
that  are  set  out  in  the  mortgage  or  deed  of  trust  itself. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  if  the  mortgage  or  deed  of  trust 
set  out  in  your  request  does  not  require  a suit,  judgment 
or  execution  to  be  issued  out  of  the  county  oourt  or  oirouit 
court,  a 3ale  by  the  sheriff  upon  the  order  of  the  county 
court  is  valid  if  it  follows  the  procedure  and  powers  as 
set  out  in  the  original  mortgage  or  deed  of  trust. 

Respectfully  submitted 


APPROVE: 


W.  Zj.  BURKS 

Assistant  attorney  General 


nOTt  MoklTTRICK. 
Attorney  General 
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COUNTY  BUDGET  ACT  : 
COUNTY  COURT : 


Cannot  compile  a second  budget  which 
has  been  reported  to  State  Auditor* 


/ 


March  4,  1942 


Hon.  Robert  W.  Smart 
ro3>-cuting  Attorney 
Mt.  Vernon,  Missouri 


Dear  Sir : 


FILE 


V*e  are  in  receipt  of  your  request  for  an  opinion, 
which  reads  as  follows: 


"In  keeping  with  provisions  of  Section 
8660,  Missouri  hevised  Statutes  of  1959, 
the  duly  elected  County  surveyor  of 
Lawrence  County  is  serving  in  the  capacity 
of  ex  officio  County  Highway  Engineer.  Law- 
rence County  being  a county  of  not  less 
than  20,000  inhabitants  nor  more  than 
50,000  inhabitants,  the  salary  for  the 
County  Highway  engineer  ranges  from  % 1200.00 
to  42,000.00,  to  be  determined  by  the  Court. 
Due  to  the  fact  that  the  Court  was  uncer- 
tain as  to  the  anuunt  of  salary  that  should 
be  paid  to  the  Highway  Engineer  within  the 
prescribed  bracket,  the  salary  was  set  at 
the  minimum  of  >1200.00  for  the  year  1941. 
When  the  budgets  for  1942  were  prepared 
by  the  County  officers,  the  County  Sur- 
veyor as  ex  officio  County  Highway  Engin- 
eer prepared  his  salary  budget  on  the 
basis  of  the  order  of  the  Court  for  1941 
at  >1200.00.  This  budget  has  already 
been  approved  by  the  office  of  the  ^tate 
Auditor.  It  now  appears  advisable  to  in- 
crease the  salary  of  the  County  highway 
Engineer  however  there  is  a question  in 
my  mind  as  to  whether  or  not  an  order  of 
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the  Court  Increasing  this  salary, 
within  the  statutory  limits,  would 
be  in  violation  of  article  14,  Sec- 
tion 8 of  the  Constitution  of  Mis- 
souri. Assuming  that  to  increase 
the  salary  would  not  be  in  violation 
of  the  Constitutional  Prohibition, 
would  the  orevious  approval  of  the 
budget  for  this  particular  office 
for  the  year  1942  constitute  a bar 
for  such  an  increase  for  the  current 
year  or  could  it  be  accomplished  by 
revision  of  the  budget  through  the 
Stete  Auditor's  office." 


Section  8660  R.  S.  I issouri,  1939,  partially  reads 
as  follows: 


"*  » Provided  further,  alter 

January  1,  1941,  that  in  all  counties 
in  the  state  ”,hlch  contaL  n,  or  which 
may  hereafter  contain  not  less  than 
twenty  thousand  inhabitants  or  more 
than  fifty  thousano  inhabitants  the 
county  surveyor  shall  be  ex  officio 
county  highway  engineer,  and  his 
salary  as  county  hi  hway  engineer 
shall  not  be  less  than  twelve  hun- 
dred dollars  per  annum,  nor  more 
than  two  thousand  dollars  per  annum 
as  shall  oe  determined  by  the  County 
Court . " 


Under  the  above  partial  section  the  county  court 
determines  the  salary  of  the  ex  officio  highway  engineer, 
which  shall  i e not  less  than  Twelve  hundred  Dollars  per 
annum,  nor  more  than  Two  Thousand  Dollars  per  annum. 
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Section  10910  R.  S.  *issouri,  1939,  partially  reads 
as  follows: 


" * * a-  The  county  courts  of  the 

several  counties  of  this  state  are 
hereby  autnorized,  empowered  and  di- 
rected and  it  shall  be  their  duty, 
at  the  regular  February  term  of  said 
court  In  every  year,  to  prepare  and 
enter  of  record  and  to  file  with  the 
county  treasurer  and  the  stale  audi- 
tor a budget  of  estimated  receipts 
and  expenditures  for  the  year  be- 
ginning January  1,  and  ending  Decem- 
ber 31.  * * * " 


Section  10917  R.  S.  kissouri,  1939,  sets  out  the 
procedure  of  the  revision  of  the  estimates  of  county  expendi 
tures  that  are  presented  to  the  county  court.  It  also  pro- 
vides for  the  revision  of  the  individual  estimates  given 
by  the  individual  officers  of  the  county. 

Under  the  two  above  partial  sections  there  is  no 
provision  for  a revision,  or  resubmission  of  the  budget 
to  the  county  treasurer  and  the  state  auditor.  The  two 
partial  sections  specifically  point  out  the  mode  and  man- 
ner of  procedure  of  arriving  at  the  proper  estimates  of 
the  county  budgets,  so  as  to  keep  the  county  within  the 
estimated  revenues  of  that  year.  That  the  procedure  must 
be  followed  was  held  in  the  case  of  Nodaway  County  v. 
Kidder,  129  3.  ft.  (2d)  857,  1.  c.  860,  where  the  court  said 


* it  If  the  statute  provides 
compensation  in  a particular  mode  or 
manner,  then  the  officer  is  confined 
to  that  manner  and  is  entitled  to  no 
other  or  further  compensation  or  to 
any  different  mode  of  securing  same.- 
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Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer. 

State  ex  rel.  Evans  v.  Gordon,  245 
Mo.  12,  28,  149  S.  A.  638;  King  v. 

Rlverland  Levee  List.,  218  Mo.  App. 

490,  493,  279  S.  ft.  195,  196;  State 
ex  rel.  Wedeking  v.  McCracken,  60 
Mo.  App.  650,  656." 

In  the  case  of  Gill  v.  Buchanan  County,  142  S.  1.  (2d) 
665,  1.  c.  668,  the  Supreme  Court,  in  commenting  upon  the 
same  proposition,  said: 

* This  court  has  held  that  the 
purpose  of  the  County  budget  Law  was 
'to  compel  * -a  * county  courts  to 
comply  with  the  constitutional  pro- 
vision, section  12,  art.  10'  by  pro- 
viding 'ways  and  means  for  a county 
to  record  the  obligations  incurred 
and  thereby  enable  it  to  keep  the 
expenditures  wl thin  the  Income . ' 

Traub  v.  huchanan  County,  541  Mo. 

727,  108  s.  W.  2d  340,  342."  (Under- 
scoring ours.) 

V*hen  special  powers  are  conferred,  or  special  methods 
are  prescribed,  for  the  exercise  of  the  power,  the  exercise 
of  such  power  is  within  the  maxim  that  the  expression  of  one 
thing  is  the  exclusion  of  another,  and  the  doing  of  the  thing 
specified,  except  in  the  particular  way  pointed  out,  is 
nugatory.  (Kroger  Grocery  & Baking  Company  v.  City  of  St. 
Louis,  106  S.  ».  (2d)  435). 

Section  10915  R.  S.  Missouri,  1939,  partially  provides: 


"*  * * The  estimate  of  each  such 

officer  shall  cover  the  entire  year 
beginning  January  first  and  ending 
December  thirty-first,  both  dates 
inclusive.  * *-  ~ " 
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The  officers  referred  to  above  means  every  officer 
who  expects  to  claim  pay  for  services,  or  to  receive 
supplies  to  be  paid  for  from  the  county  funds. 

Article  X,  Section  12,  of  the  Constitution  of  Missouri, 
provides  that  the  county  court  cannot  incur  expenditures 
in  any  year  beyond  the  revenues  collected  in  that  year. 

Under  Section  10914,  Glass  4,  Laws  of  Missouri,  1941, 
Page  652,  it  is  provided  as  follows: 


"Pay  or  salaries  of  officers  and  office 
expense.  List  each  office  separately 
and  the  deputy  hire  separately. 

"(County  clerk  shall  prepare  estimate 
for  the  county  court  but  his  failure 
does  not  excuse  the  court.)" 


Section  10911,  Class  5,  Laws  of  Missouri,  1941,  Page 
650,  provides  as  follows: 


"The  county  court  shall  next  set  aside 
a fund  for  the  contingent  and  emergency 
expense  of  the  county,  the  court  may 
transfer  any  surplus  funds  from  classes 
1,2, 3,4  to  class  5 to  be  used  as  con- 
tingent and  emergency  expense.  Prom 
this  class  the  county  court  may  pay 
contingent  and  incidental  expenses  and 
expense  of  paupers  not  otherwise  classi- 
fied. No  payment  shall  be  allowed  from 
the  funds  in  this  class  for  any  personal 
service,  (whether  salary,  fees,  wages  or 
any  other  emoluments  of  any  kind  what- 
ever) estimated  for  in  preceding  classes." 


This  class  is  what  is  k> own  as  "the  emergency  class",  and 
specifically  provides  that  no  salaries  should  be  paid 
out  of  the  emergency  fund. 
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There  Is  no  question  hut  that  it  was  the  intention 
of  the  legislature  that  once  the  budget  had  been  passed 
upon  by  the  county  court  in  the  revision  it  was  final 
for  that  year  as  to  the  amount  of  money  set  out  as  Dayable 
under  the  different  classes. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  county  court  of  Lawrence 
County  cannot  re-budget,  or  cannot  again  revise  the 
original  budget  for  the  year  beginning  January  1 and 
ending  December  31,  1942. 


Respectfully  submitted 


Vi.  J.  LUFvKL 

Assistant  Attorney  Ceneral 


APPROVED* 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


CRIMINAL; 

COSTS: 


Juvenile  cases  and  seven 
questions  relating  thereto. 


March  26,  19^2 


Honorable  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  request  for  an  opinion  of  February  26,  19^2, 
which  is  as  follows: 

"We  are  enclosing  a cost  bill  received  from 
Johnson  County,  a cost  bill  received  from  New- 
ton County  and  copies  of  files  and  record  en- 
tries relating  to  each  case.  We  request  your 
official  opinion  as  to  whether  the  state  or 
county  is  liable  for  these  costs. 

"We  are  also  sending  you  correspondence  relat- 
ing to  a case  from  Vernon  County,  wherein  the 
defendant  was  sentenced  to  the  Missouri  Train- 
ing School  for  Boys  at  Boonville,  Missouri. 

The  cost  bill  in  this  case  has  not  been  pre- 
sented to  us  for  payment.  We  are  sending  you; 
however,  the  sheriff's  bill  for  transporting 
the  prisoner  to  the  Missouri  Training  School 
for  Boys.  We  wish  to  call  to  your  attention 
that  the  information  in  this  case  shows  that 
the  defendant  was  charged  with  larceny  of  an 
automobile,  which  crime  is  punishable  as  pro- 
vided by  Section  8404  R.  S.  Mo.  1939 , that  is 
either  penitentiary  sentence  or  by  Jail  sentence 
or  fine.  Are  the  costs  of  this  case  payable 
by  the  state? 

"We  find  that  the  various  circuit  Judges  fol- 
low different  procedure  in  the  matter  of  dis- 
posing of  Juvenile  cases.  In  some  of  the  cir- 
cuits, the  Judges  and  prosecuting  attorneys 
deal  with  most  children  under  the  age  of  se- 
venteen years  as  delinquents  and  proceedings 
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are  held  uncier  the  juvenile  delinquent  pro- 
visions of  statutes.  ^*ny  costs  not  assessed 
against  the  petitioner  or  other  persons  are 
paid  by  the  counties.  In  most  of  these  cases 
the  records  are  clear.  A petition  or  infor- 
mation is  filed  charging  juvenile  delinquency 
or  sentence  end  judgment  is  rendered  therefore, 
and  the  question  of  who  Is  liable  for  cost 
does  not  arise. 

"In  some  other  counties  however,  it  is  diffi- 
cult to  determine  whether  children  are  being 
tried  under  the  gene:  al  criminal  lav/  or  as  de- 
linquents. e understand  that  any  person  un- 
der the  age  of  seventeen  years  must  be  tried 
in  juvenile  court  either  for  delinquency  or  as 
a criminal.  Is  this  correct? 

"In  some  counties  they  never  have  a juvenile 
delinquent.  If  they  do,  there  Is  no  record  to 
shov/  that  they  are  being  tried  for  juvenile 
delinauency.  There  is  nothing  in  regard  to 
age  or  other  reason  to  shov;  why  the  case  is  in 
juvenile  court,  The  prosecuting  attorney 
files  an  information  charging  the  child  ' ith 
burglary,  etc.  The  child  is  brought  in, 
pleads  guilty  and  Is  sentenced  to  the  Missouri 
Training  school  for  Boys.  The  state  is  billed 
for  costs  in  most  of  these  cases. 

"In  still  other  counties  they  do  not  use  a ju- 
venile division  of  the  circuit  court.  If  they 
do,  the  records  do  not  so  Indicate,  because  on 
account  of  expenses  or  for  other  reasons  the 
general  court  record  Is  used  to  record  all 
proceedings  and  nothin':  is  recited  about  the 
age  of  the  defendant  althought  sentence  and 
judgment  Is  assessed  at  confinement  in  the 
Missouri  Training  School  for  Boys. 

"Can  a child  under  the  age  of  seventeen  years 
being  tried  in  juvenile  court  under  the  gen- 
eral criminal  law  be  sentenced  on  a ulea  of 
guilty  to  imprisonment  to  the  liissourl  Train- 
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I i - '’  ool  fcr  Boys,  or  i o t the  sentence  first 
have  to  he  to  the  penitentiary  and  then  coiu- 
r.uted . Can  a person  over  the  ap,e  of  seventeen 
' e e ntenoed  to  th-?  - isrouri  Training  - chool 
f ays  ).  is  t!  o requirement,  first  >e niten- 

and  tv  rn  comution  or  rentence. 
In  tJ  ii  c ction,  pie  ss  ? refer  tc  ! oorr  s- 
pondence  iji  regard  to  t ' 

You  '.  ill  note  there  Is  uotl  i:  therein  to  show 
the  are  of  thir  def  nr-  -t  other  than  2 is  sen- 
tence terminates 

'Is  It  necerrery  for  the  co:  rt  rec  ;rds  to  re- 
cite. t!.c.  r.rt.s  cf  chil  ren  uccer  the  a~e  of  se- 
venteen years  where  they  are  being  tried  under 
the  -er.erel  eritfiin  1 lev.  ad  sente-nc-  is  to 
th  * isronri  Tral  tine  - chool  for  BovsV  For 
example,  the  proecoutin  attorney  fil  : v 
infor  >itinn  in  circuit  court  charging  . boy 
■ . 

fo  rteen  y rs  o"  oge  although  no  mention- is 

th€  record?.  The  boy  pleads 
guilty  d is  sentenced  to  the  is  ri  Train- 
■'•*1  fo:  Eoys.  Is  t is  Sufficient  re- 
cord for  entrance  into  the  i isoouri  '.’raining 
School*  Is  the  ' - rs  e med  1 have  estab- 

in  r;-  ra  to  etc#  before 

sentence  and  .lud  nent  or  should  the  reoords 
boar  out  these  f .cts? 

" here  a bn  glary  charge  is  fii  fl  against  a 
a*  il<  under  sevs  e,  is  ti  e 

judge  required  to  enter  of  record  the  fuct 
th  t he  or  r ts  dea  ti  jen- 

cr  .l  criminal  lav  or  wot  i'  the  information 
filed  by  the  prosecuti  • t . y be  the  de- 
ter '.Inin  * factor,  even  th-'u^ii  o I for  : l Ion 
vi  s recorded  in  r :gard  to  the  age  of  the  de- 
fend r ntV 

state,  of  course,  loei  t wish  to  refuse 
> vment  of  costs  for  whioh  it  is  legally  en- 
titled to  n<  r. 

an  oni  ion  in  re  ’ord  to  .juvenile  , out 
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the  information  requested  herein  involves 
other  uoiuts  not  raised  in  the  former  request 
and  which  nolnts  we  wish  to  h?ve  clarified* 

•e  request  your  further  opinion  in  regard 
thereto.'' 

.'or  t.V  purpose  of  thir  opinion  we  cro  dividing  your 
let' or  into  seporate  questions  nd  rill  render  the  o in- 
ion  accordingly. 

tlon  is.  'In  so  other  Cc  unties  however, 
it  is  difficult  to  dct.->ri  ine  whether  children  rre  Ve- 
in • tried  under  the  ,?oneral  criminal  la  or  ; a delin- 
quents. er  the  age  of 

sevente  n years  must  be  tried  in  juv  nile  court  either 
llnquency  or  as  a criminal*  In  this  correct?" 

Juvenile  laws  and  laws  Tovidin^  for  the  tre  .tment  nd 
correction  oJ'  delinquent  end  other  inors  nr-  in  Chap- 
ter : ...  o.  1939;  article  I , - ct i ns 

, inclui  Lve,  apply  to  oo-i”  i ' : 1 

of  5 ,000  inhabitants  or  more,  and  Article  , otions 
S6&6  to  r71P  afoly  to  counties  h vin  a orulation  of 

. 5 ,000.  Under  the  lav  ap  li cable  tc  ounties 
of  l.v  s ......  , • , $90  3 

orbvides: 

'This  article  sh  11  a only  to  hildren  under 
the  use  of  seventeen  years,  in  count!  r o' 
loss  than  50,  .00  copulation,  w?  o are  not  now 
or  hereafter  imuates  or  any  stele  institution 
or  any  institution  incor  or  tod  under  the 
la.  s of  the  s ate  for  thv^  care  nd  correction 
il  Lnquent  v il(  j en. 

-.action  S6C3  in  p.„rt  rovides: 

"The  Cane  Girardeau  comb  of  co  non  pleas  end 
all  circuit  courts  in  counties  less  than 
5C  , CO  jopulntion  : hall  r \c  ori  in.  1 .'uris- 
diction  of  all  casus  coming  within  the  terms 
of  t i.  article.  Che  'roceedin  s of  the  court 
in  such  cases  shall  be  entered  in  a book  or 
books  kept  or  t...ut  nurpooe,  and  known  »s 
juvenile  records,  and  the  court  shall  b< 
known  as  the  Cape  Girardeau  court  of  co  non 
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ilecs  and  the  circuit  court,  and  may  for  con- 
venience be  celled  the  juvenile  court.  : * * " 

In  those  counties  the  circuit  courts  and  the  Cape  Girar- 
deau ooart  of  co  man  pleas  have  jurisdiction  of  proceed- 
ings conducted  under  the  .juvenile  law,  and  there  is  no 
juvenile  court.  Properly  ■peaking,  the  tea  "juvenile 
court"  is  applied  to  the  circuit  court  merely  as  a mat- 
ter of  convenience.  It  was  so  ruled  under  the  same  stat 
utes  in  State  ex  rel.  ..e'.ls  v.  alker,  4 . (2dJ 

124,  525  o.  1233 , and  the  court  said,  at  l.c.  126,  1 
oi  »?.4  (2d  / : 

"There  are  no  peperete  juvenil  courts  nor 
juvenile  divisions  of  the  ci’^ult  courts  in 
counties  of  less  than  50,000. 

4:  • ♦ * 4 4*  * 4 <t  *t  -f  4 * -K* 

"That  does  not  mean  a separate  court.  It 
merely  means  tb  t ’for  convenience*  separate 
records  of  t:.c  different  methods  shall  be  kept, 
but  it  is  the  circuit  court  in  its  capacity  as 
such  while  entertaining  juvenile  cases  anr  ’for 
convenience*  is  called  t - juvenile  court. 

\ * !t  4 4 4 i,<  4 ’■  t 4 * *4' 

"It  is  tiie  circuit  jud^e  who  rit.s  ;nd  tries 
the  Ci  se  whether  it  is  tri r*  under  the  penerol 
law  or  under  the  juvenile  law.  <r  judge  of 
the  circuit  court,  he  must,  determine  whether 
the  relator  may  be  prosecuted  under  the  min- 
eral law.  The  distinctions  which  are  made  are 
not  In  the  different  courts  which  may  have 
jurisdiction  of  one  orosecuted  as  a delinquent 
or  as  e.  criminal  hut  in  the  ao-'11c'tion  of  a 
law  in  the  same  court." 

-.e  to  counties  having  a population  of  50,000  or  more, 
article  IX,  Section  2373,  in  part  provides: 

"This  article  shall  apply  to  children  under 
the  age  of  seventeen  (17)  years,  not  now  or 
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hereafter  inmates  of  any  state  institution  or 
any  institution  incorporated  under  the  laws 
of  the  state  for  the  cere  and  correction  of 
delinquent  children:  * * " 

And  section  9574  in  part  provides: 

"The  circuit  courts  exercising  jurisdiction 
in  counties  now  or  hereafter  having  a popu- 
lation of  fifty  thousand  (50,000)  inhabitants 
or  more  shall  have  original  jurisdiction  of 
all  cases  coming  within  the  terms  of  this  ar- 
ticle: Provided,  that  in  counties  contain- 
ing a city  of  the  first  class  the  criminal 
court  shall  have  such  original  jurisdiction. 

Tor  the  purpose  of  this  article,  the  city  of 
St.  Louis  shall  be  considered  a county  with- 
in the  meaning  of  this  article. 

*****  ******  ********** 

" * * * and  the  proceedings  of  the  court  in 
such  cases  shall  be  entered  in  a book  or  books 
to  be  kept  for  that  purpose,  and  known  as  the 
juvenile  records,  and  the  court  may  for  con- 
venience be  .ailed  the  juvenile  court.  The 
clerk  of  the  circuit  court  in  such  county 
shall  act  as  the  clerk  of  the  Juvenile  court  ." 

In  those  counties  the  circuit  court  has  jurisdiction  and 
there  is  no  such  thing  as  a Juvenile  court;  the  term 
"Juvenile  court"  is  used  merely  as  a matter  of  conven- 
ience. It  was  so  ruled  under  the  same  statutes  in  State 
ex  rel.T.aoiiish  v.  Landwehr,  60  S.  W.  (2d)  4,  l.c.  6,  8, 
332  ilo.  622,  and  the  court  said: 

""Relator  is  wrong  in  his  contention  that  the 
complaint  against  Opal  Brown  was  filed  in  the 
juvenile  court  because  there  is  no  such  court. 

The  statute  does  not  create  a juvenile  court. 

The  Juvenile  Law,  so  called,  vests  original 
jurisdiction  of  all  cases  arising  under  that 
law  in  the  circuit  court." 

*********************** 
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"Evidently  the  writers  of  these  opinions  re- 
ferred to  the  co  ;rt  as  the  ‘juvenile  court* 
for  convenience  only,  becuuse  the  statute  pro- 
vides that  the  circuit  court  shall  have  orig- 
inal jurisdiction  of  all  oases  arising  under 
the  Juvenile  Law,  and  the  court  may  for  con- 
venience be  called  the  juvenile  court.  Section 
14137,  R.TT.  1929  (Uo.  st . Ann . , ~ec.  14137). 
Neither  of  these  oases  hold  that  there  is,  in 
fact .a  juvenile  court.” 

The  circuit  courts  may  proceed  under  either  the  juve- 
nile delinquent  law,  or  under  the  general  criminal 
law.  Section  9700  in  Article  X applies  both  to  coun- 
ties of  less  than  50,000  and  to  counties  having  a 
population  of  more  than  50,000  (State  ox  rel.  MacNish 
v.  Landwehr,50  S.  W.  (2d)  l.c.  8 (10),  und  it  pro- 
vides: 

”In  the  discretion  of  the  judge  of  any  court 
having  jurisdiction  of  delinquent  children 
under  the  provisions  of  articles  9 or  10, 
chapter  56,  R.  S.  1939,  ^ny  petition  alleging 
a child  to  be  delinquent  may  be  dismissed  and 
such  child  prosecuted  under  the  general  law, 
and  any  motion,  petition  or  application,  made 
to  any  court  or  judge  having  general  Jurisdic- 
tion of  criminal  causos,  to  transfer  the  case 
of  or  charge  against  any  delinquent  child  to 
a court  having  Jurisdiction  of  delinquent  chil- 
dren under  the  provisions  of  said  articles  9 
and  10,  may  be  denied  in  the  discretion  of  the 
judge,  when  in  the  judgment  of  the  Judge  such 
child  is  not  a proper  subject  to  be  dealt  with 
under  the  reformatory  provisions  of  either 
said  article  9 or  said  article  10." 

The  power  of  the  circuit  judge  to  iaake  that  election  was 
recognized  in  the  last  portion  of  the  above  quotation 
from  State  ex  rel.  V.'ells  v.  Walker,  supra. 

Section  9704,  R.  S.  Llo.,  1939,  in  part  provides: 

"In  case  of  a delinquent  child  the  court  may 
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commit  such  child,  if  a boy,  to  a training 
school  for  boys,  or  to  the  Missouri  reforma- 
tory, or,  if  a girl,  to  the  state  industrial 
home  for  girls,  or,  if  a colored  girl,  to 
the  state  industrial  home  for  negro  girl3." 

The  reference  to  the  "Missouri  reformatory"  means  the 
Missouri  Training  School  for  hoys  at  Boonville  (Section 
8993,  K.  S.  Mo.,  1939). 

ith  reference  to  counties  having  a population  of  more 
than  50,000  inhabitants,  a delinquent  ohild  is  defined 
in  Article  IX,  Section  9673,  substantially  as  above 
stated,  and  Section  9688  in  part  provides: 

"In  the  case  of  a delinquent  child  * ! the 

court  may  co nmit  the  child,  if  a boy,  to  the 
Missouri  training  school  for  boys,  or, if  a 
girl,  to  the  state  industrial  school  for 
girls;*  * * * *" 

The  foregoing  applies  to  boys  under  seventeen.  Both 
article  IX,  Section  9673,  and  Article  X,  Section  9698, 
contain  a provision  thrt  when  Jurisdiction  has  been  ac- 
quired under  the  Juvenile  law  over  the  person  of  a 
child  under  seventeen,  suoh  Jurisdiction  shall  contin- 
ue until  the  ohild  shall  heve  attained  the  age  of  twen- 
ty-one years.  Under  those  provisions,  in  order  to  have 
Jurisdiction  over  a child  over  seventeen  years  of  age, 
the  court  must  hove  by  some  nrocess  brought  the  child 
v/ithin  its  Jurisdiction  while  he  or  she  was  under  seven- 
teen. But  another  statutory  provision  is  brouder.  Sec- 
tion 9696,  Article  X. 

Proceeding  under  the  Juvenile  law  either  in  counties 
having  a population  over  or  under  50,000,  circuit 
courts  may  sentence  to  the  Missouri  Training  School  for 
Boys  any  boy  under  twenty-one  years  of  age,  if  he  is 
charged  and  tried  as  a delinquent  child,  instead  of  be- 
ing charged  and  tried  under  the  general  criminal  law, 
because  Section  9596  provides: 

"Whenever  JUn  the  State  of  Missouri  any  minor 
of  the  age  of  seventeen  years  or  ovei  rha' 
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commit  any  of  the  acts  const itutiny  a delin- 
quent child  as  defined  in  the  statutes  of  this 
state;  applic  bl£?  to  children  under  seventeen 
years,  such  minor  may  be  caused  to  be  brought 
by  his  or  v rr  parents  or  lawful  guardian  or 
by  the  probation  office:  or  by  any  person  in- 
terestod  in  said  minor,  before  a court  t re- 
cord having  Jurisdiction  over  Misdemeanors, 
and  tried  in  the  same  , as  a rerson 

i wit!  the  commission  oi  emeanor. 

■ . tonrt 

proceed  to  make  such  order  in  the  case  as  *uay 
seem  to  be  for  the  best  interests  of  said  Mi- 
nor, either  by  comroitnent  to  any  rnblic  insti- 
tutior  , or  to  any  priv  te  institiition  willing 
• ive  such  -linor,  or  to  the  cure  and  cus- 
tody of  any  individual  willing  to  ci’.re  for 
s:  id  'inor  nay  be  la  "t  in  the  care  of  his  or 
her  parents  or  . guardian,  subject  to  tl  • suner- 
vision  of  the  court  under  sus tended  sentence; 
or  the  court  may  proceed  to  make  any  other 

v : (Italics  oursj 

utter  sections  iefer  auoci: 1 colly  to  counties 

either  over  or  under  30,000. 
i applies  ho  both  si 

It  is  of  general  applic  tion,  and  n dies 

isso  ri%"  It  refers  not  on- 
1"  to  -rticl.i  , in  whioh  it  is  found,  but  re- 
fers to  all  'statutes  > li  Under 

that  section  o court  other  th  n the  circuit 
court  may  £lso  have  Jurisdiction  of  boys  be- 
tvraen  the  ag; e of  seventeen  and  twenty-one* 
b id  section  9G95  confers  jurisdiction  on  ”a 
court  of  record  bavin  Jurisdiction  over  mis- 
demeanors" • For  example,  in  the  City  of  Lt* 
Louis  exclusive  Jurisdiction  over  certain 
sees  of  misdemeanors  i:  veete  t* 

Leu  is  Court  oi  Orirainal  Correction.  Lection 
2253,  -o.,  lc'OC ; - he  ex  rel*  haaNish 

v.  Landwahr,  i , AO  S«  . (2  ) l.c.  c (2, 

)•  It  is  nuted  that  the  Landwehr  ca  , 1 
recognized  the  applic  tion  of  another  section 
in  article  X tc  coun  tiesotkerwir  n f lling  with- 
in the  application  of  ...rticle  TC,  because  of 
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the  use  of  general  terms. 

It  has  > een  seen  above  that  a person  under 
seventeen  years  of  age  may  be  prosecuted  in 
the  circuit  court  under  the  general  criminal 
law.  In  State  v.  ’’lores,  j5  S.  Sf.  (2d)  953, 
l.c,  955,  332  ?'o.  74,  the  court  said: 

"These  statutes  wore  construed  in 
State  ex  rel.  'ells  v.  .tilfcer,  32 .i 
!fo.  1233,  34  S.  W.  ( 124.  It  was 

held  that,  lx  a prosecution  against 
a Juvenile  co  oienced  under  the  generel 
law,  the  circuit  court  had  a right 
to  proceed  under  that  lav.  It  was 
pointed  out  that  since  no  petition 
vrns  filer  alleging  the  defendant  to 
be  n delinquent  child,  it  vas  not 
necessary  for  the  court  to  exeroise 
the  discretion  provided  Under  that 
section.  That  ruling  vas  approved 
by  this  court  in  2x  parte  Ease,  326 
1*0.  195,  40  2 4 . (2d)  457."  Also 

see  State  v.  - ylor , 40  (:d) 

1079,  1062  (3),  328  ho.  335. 

The  offense  committed  by  a boy  under  seventeen 
may  be  a misdemeanor*  -.s  to  th&t , Section  8998 
in  part  provides: 

" * ■*  * Any  toy  under  the  age  of 
seventeen  years  convicted  of  a mis- 
demeanor in  any  court  of  record, 
either  upon  the  pica  of  guilty  or 
upon  trial,  may,  in  the  discretion 
of  the  court,  be  committed  to  the 
1'is  ouri  Training  Jchool  for  toys. 

Ko  boy  under  seventeen  years  of  age 
convicted  of  a felony  shall  hereaf- 
terbe  oommittod  to  the  county  Jail 

as  a punishment  for  such  offense. 

♦ * * * « 

A boy  over  seventeen  convicted  of  a misdemeanor 
by  a court  of  record  may  be  sentenced  to  the 
county  Jail  the  same  as  other  persons  under  the 
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general  original  law.  -*  justice  of  the  peace  court  Is 
not  court  of  r con.  Of  course,  the  circuit  courts 
(Section  1990,  ..  S.  o.,  1939),  the  Cape  Girardeau 
Court,  of  Co  i ?n  rlei  ( bl  n , -J9,  R.  &•  . o. , 1939), 

and  t:  e -t.  Louie  Court  L Correction  ( Section 

S830,  li»  Mo.,  1939)  are  courts  Ox  record. 

BTitl  i . udei  e venteen  convloted  of 

felonies,  Section  8995  further  rovides  In  *art : 

"Any  person  under  t ' ; vunteen  year. , 

convicted  of  • cri  , • punishment  of  which, 

under  the  statutes  of  ti  is  state,  en  commit- 
ted by  persons  over  the  a ;e  of  s venteen  years, 

Is  Imprisonment  in  the  penitentiary  for  a term 
of  not  less  than  ten  years,  nay  be  punished  In 
the  same  inner  and  to  the  same  extent  as  pro- 
vided by  the  statutes  for  the  punishment  of 
persons  over  the  age  of  seventeen,  or,  if  u boy, 
he  may  be  imprisoned  in  the  neniteLtlary  of 
committed  to  tha  1 issouri  Traininr  Uchocl  for 
Boys;  ard  any  boy  under  the  age  of  seventeen 
years  convict  or.  of  any  other  f elon;  , either  up- 
on nlea  ol  juilty  or  upon  trial,  may  be  com- 
mitted to  the  Jdisrouri  'Training  Cchool  for 
Boys*  * * * * ■ * (Underscoring  ours) 

It  is,  therefore,  b - inion  of  this  office  thj  it  a per- 
son under  the  aye  of  seventeen  years  must  be  tried  in 
t.  s oirouit  court  under  t-  j juvenile  law  unless  the  cir- 
cuit jud  be  tried  under  the  gen- 

eral law,  in  which  latter  case  he  would  be  tried  as  any 
other  oe:  son  char cod  with  a crime  for  trial. 

In  answer  to  your  second  Question,  " .e  are  1 sing  a 
cost  till  received  from  Johnson  County,  a cost  Mil  re- 
ceived from  Newton  County  nd  copies  of  files  and  record 
entries  relatin’  fco  each  c«  se*  .e  request  your  official 
opinion  as  to  whether  the  state  or  county  is  liablt  for 
these  co  . , ave  exanined  the  fee  bills  from  oohn- 
son  County  and  f ro " Norton  County  and  in  regard  thereto 
and  with  reference  to  the  fact  that  the  co  at  ha3  in 
his  discretion  the  right  to  try  a case  either  as  provi- 
ded under  the  Juvenile  Delinquent  Law  or  under  the  Gen- 
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eral  Law  as  set  out  above. 

Section  9004  ^ . S.  .o.,  1939,  sets  out  the  general  rule 

as  to  who  shall  be  liable  for  criminal  costs  and  that 

section  is  as  follows: 

"In  all  cases  of  conviction  of  felony,  where- 
in the  Punishment  is  commitment  to  the  l'.is- 
souri  training  school  for  boys,  the  cost  of 
the  proceedings  and  of  the  delivery  of  such 
person  to  the  Missouri  training  school  for 
boys  shall  be  mid  by  the  state;  and  in  all 
oases  of  misdemeanor , wherein  the  punishment 
is  commitment  to  the  L issouri  training  school 
for  boys,  the  cost  of  the  proceedings  and  of 
the  delivery  of  such  person  to  the  kissouri 
training  school  for  boys  shall  he  ~>aid  by  the 
county  in  which  the  conviction  if  had.  The 
sheriff,  marshal  or  other  person  charged  with 
the  delivery  of  any  person  to  the  "issouri 
training  school  for  hoys  shall  he  allowed  the 
necessary  traveling  expenses  of  himself  and 
such  person,  and  a per  dim  of  two  dollars 
for  the  tine  actually  occupied  in  taking  such 
person  to  said  l issouri  training  school  for 
boys  and  in  returning  therefrom,  to  be  paid 
by  the  state  or  county,  as  the  case  nay  be." 

Section  4221  ii.  S.  ko.,  1939,  provides  as  follows: 

"In  all  capital  cases  in  which  the  defendant 
shall  be  convicted,  and  in  all  canes  in  which 
the  defendant  shall  be  sentenced  to  imprison- 
ment in  the  penitentiary,  and  in  oases  where 
such  Person  is  convicted  of  an  offense  punish-  * 
able  solely  by  imprisonment  in  the  penitentiary, 
and  is  sentenced  to  imprisonment  in  the  coun- 
ty Jail,  workhouse  or  reform  school  because 
such  person  is  under  the  aye  of  eighteen  years, 
the  state  shall  jay  the  costs , 1 f the  defendant 
shall  be  unable  to  pay  them,  except  costs  in- 
cur  red  on  behalf  of  defendant . >nd'  in  ell 
cases  of  felony , when  the  iury  are  not  permit- 
ted to  separate,  it  shall  be  the  duty  of  the 
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sheriff  in  charge  of  the  jury,  unless  otherwise 
ordered  by  the  court,  to  supply  them  with  bourd 
and  lodging  during  the  tine  they- are  required 
by  the  court  to  be  ice  at  together,  for  which  a 
reasonable  compensation  may  be  allowed,  not  to 
exceed  two  dollars  per  day  for  each  juryman  and 
the  officer  in  charge;  and  the  same  shall  be 
taxed  as  other  costs  in  the  case,  and  the  state 
shall  pay  such  costs,  unless  in  the  event  of 
conviction,  the  same  oan  be  made  out  of  the  de- 
fendant," (Underscoring  ours. ) 

It  is,  therefore,  the  opinion  of  this  office  that  the  fee 
bills  in  both  of  these  cases  should  be  paid  by  the  State 
for  the  reason  that  the  court  in  each  case  elected,  to 
try  the  defendant  under  the  General  Law  rather  than  under 
the  Juvenile  Delinquent  Law  and, in  the  light  of  the  above 
set  out  statutes, the  State  would  be  liable  in  any  event. 

.<ith  reference  to  your  third  question,  ("  e are  also 
sending  you  correspondence  relatin'?  to  a base  from  Ver- 
non bounty,  wherein  the  defendant  was  sentenced  to  the 
Missouri  Training  School  for  Boys  at  Boonville,  Missouri. 
The  cost  bill  in  this  case  has  not  been  presented  to  us 
for  toymen t.  'e  are  sending  you;  however,  '-.he  sheriff's 

bill  for  transporting  the  prisoner  to  the  Missouri  Train- 
ing School  for  -oys.  e wish  to  call  to  your  attention 
that  the  information  in  this  case  shows  that  the  defen- 
dant was  charged  with  larceny  of  an  automobile,  which 
crime  is  punishable  as  provided  by  Section  e404  M. 

Mo.  1939,  that  is  by  either  penitentiary  sentence  or  by 
jail  sentence  or  fine.  .0*6  the  costs  of  this  case  pay- 
able by  the  state?")  we  have  examined  the  bill  presented 
by  the  sheriff  of  Vernon  County  and  in  view  of  the  Stat- 
utes in  cases  set  out  above  it  is  the  opinion  of  this 
office  that  the  Superintendent  of  the  Missouri  Training 
School  for  hoys  of  Boonville,  Missouri,  was  in  error 
when  he  billed  the  sheriff's  fees  to  the  county.  The 
record  of  this  case  shows  that  the  Circuit  Judge  elected 
to  try  the  defendant  under  the  General  Law,  and, as  set 
out  heretofore,  the  State  would  be  liable  for  the  costs. 
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In  answer  to  your  fourth  question,  (''Clan  a child  under 
the  age  of  seventeen  years  being  tried  in  juvenile  court 
under  the  general  criminal  law  be  sentenced  on  a plea 
of  guilty  to  imprisonment  to  the  Missouri  Training  School 
for  Eoys,  or  does  the  sentence  first  Mve  to  be  to  the 
penitentiary  and  then  commuted.")  we  can  find  no  statutes 
in  this  State  which  require  a person  under  the  age  of 
seventeen  (17)  years  to  first  be  sentenced  to  the  peni- 
tentiary and  then  afterwards  have  a commutation  of  sen- 
tence. 

In  answer  to  your  fifth  question,  ("Is  it  necessary  for 
the  court  records  to  recite  the  a’eo  of  children  under 
the  age  of  seventeen  years  where  they  are  being  tried 
under  tin  general  criminal  law  and  sentence  is  toy  the 
Missouri  Training  School  f<  s?" ).-  In  the  ease  of 
State  v.  Barling,  reported  in  199  To.,  l.c.  197,  198, 
the  court  said  as  follows: 

" * ' * ’ ^ point  is  made  unon  the  fifth  in- 
struction which  defendant  insists  is  errone- 
ous in  that  it  told  the  jury  that  if  they 
found  the  defendant  guilty  of  murder  in  the 
second  degree,  they  should  assess  his  punish- 
ment at  imprisonment  in  the  penitentiary  for 
any  term  of  years  not  less  than  ten,  when  at 
the  time  of  the  trial • defendant  was  under 
eighteen  years  of  age,  and,  under  section 
7759,  Revised  Statutes  1099,  the  jury  might 
have  fixed  his  punishment  at  imprisonment  in 
the  penitentiary  for  a term  of  not  less  than 
t8n  years  or  might  have  committed  him  to  the 
state  reform  school  for  boys  for  a term  of  not 
less  than  five  years,  if  the  jury  had  been  so 
instructed*  This  statute  does  not  change  the 
mode  of  trial  under  such  circumstances,  nor 
is  it  found  in  the  statute  in  regard  to  crime 
and  punishments  but  under  a separate  and  dis- 
tinct chapter  entitled,  ’Reform  school  for 
Boys,’  and  while  it  is  inartistically  drawn. 
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it  clearly  means  that  a boy  old  enough  to  com- 
mit and  v/ho  does  commit  a crime  the  punishment 
for  which  is  death  or  imprisonment  in  the  pen- 
itentiary for  not  less  than  ten  years,  is  to 
be  tried  Just  as  any  ether  person  committing 
such  an  offense,  and  after  conviction  if  the 
court  is  satisfied  that  he  is  under  eighteen 
years  of  age,  he  may,  in  the  discretion  of  the 
court,  *be  imprisoned  in  the  penitentiary  or 
committed  to  the  state  reform  school  for  boys 
for  a term  not  less  than  five  years.* * * * * 

Further,  v/e  can  find  no  Statutes  in  this  ~tate  which 
require  the  court  records  to  recite  the  age  of  the  par- 
ty being  tried  for  a crime. 


In  question  six  you  ask:  "Is  the  Judge  presumed  to  have 
established  the  facts  in  regard  to  age,  etc.  before  sen- 
tence and  Judgement  or  should  the  records  bear  out  these 
facts?'  The  court  said, in  the  case  of  State  v.  ■ alker, 
reported  in  34  3.  •/.  2d,  l.c.  129,  the  following: 

" * * oraer.  to  set  at  rest  any  dispute  as 
to  the  Jurisdiction  of  the  circuit  court  to 
entertain  a proceeding  under  the  general  law 
where  a child  is  charged  while  under  seven- 
teen years  of  age  with  the  commission  of  a 
crime,  the  other  act  of  1927  (Fage  129)  co- 
vers any  case  that  might  be  in  doubt,  but 
providing  that  any  petition  or  application 
made  to  any  court  or  judge  having  general 
fAd lotion  of  criminal  cases  may  deny  any 
notion,  pet'itTon,  or  application  to  transfer 
the  case  to  a court  having  jurisdiction  of  de- 
linquent children.  An  earlier  act  could  no, 
nullify  that  provision.  4.1  these  provisions, 
taken  to  -ether,  contemplate  that  an  informa- 
tion like  that  under  consideration  here  must 
first  be  filed'  in  the  circuit  court,  and,  if 
the  person  affected  desires  to  have  the  case 
conducted  tinder  the  provisions  of  the  juvenile 
lav/,  he  must  file  some  notidn  or  petition  to 
transfer  the  case  from  the  circuit  court  to 
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the  juvenile  court,  so  called  for  ’convenience,' 
which  would  merely  mean  that  the  defendant  must 
ask  the  court  to  conduct  the  case  as  provided 
for  a juvenile  delinquent  and  not  prosecute  him 
under  the  general  law.  The  record  shows  no  motion 
or  suggestion  to  the  trial  court  that  the  pro- 
ceeding be  so  transferred.  The  court  could  not 
then  be  without  jurisdiction  to  proceed  in  the 
case  when  no  proper  method  has  been  attempted 
by  relator  to  have  the  proceeding  transferred. 

He  has  no  right  to  have  the  proceeding  dismis- 
sed because  he  is  properly  and  lawfully  in 
court  upon  the  charge  under  the  authority  of 
the  provisions  quoted.  It  is  the  circuit  judge 
who  sits  and  tries  the  case  whether  it  is  tried 
under  the  general  law  or  under  the  Juvenile 
law.  As  judge  of  the  circuit  court,  he  must 
determine  whether  the  relator  may  be  prosecuted 
under  the  general  law.  The  distinctions  whioh 
are  made  are  not  in  the  different  courts  whioh 
may  have  jurisdiction  of  one  prosecuted  as  a • 
delinquent  or  as  a criminal  but  in  the  appli- 
cation of  a law  in  the  sane  court.  . e could 
not  make  the  preTTmTriary  rule  absolute  and  thus 
compel  the  judge  to  dismiss  the  case.  Ve  could 
only  order  him  to  stop  the  proceeding  under  the 
criminal  law.*  ******* 

And  in  the  case  of  State  v.  Flores,  55  S.  2d,  l.c. 

954  and  955,  the  court  said  as  follows: 

" * * * The  appellant  in  Lis  motion  for  new 

trial  assigned  several  errors  not  argued  in 
his  brief.  He  first  cluims  that  the  court  had 
no  Jurisdiction  of  the  ocuse,  and  it  should 
have  been  transferred  to  the  Juvenile  court, 
because  he  was  under  the  age  of  seventeen  years, 
citing  section  14162,  R.  S^  1929  (Mo.  St.  Ann. 

Sec.  14162),  which  section  provides  that  cir- 
cuit courts  in  counties  of  less  than  fifty 
thousand  shall  have  original  Jurisdiction  of 
cases  coming  within  the  terms  of  the  Juvenile 
court  act. 
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That  section  further  provides  that  a petition 
alleging  a child  to  be  delincuent  shell  be 
dismissed,  and  such  child  shall  be  prosecuted 
under  the  general  law  when  in  the  Judgment  of 
such  court  ouch  child  is  not  a Droper  subject 
to  be  dealt  with  under  reformatory  provisions 
of  this  article. 

"Section  14163,  II.  1929  (IIo.  St.  -urn.  Sec- 
14163)  nrovides  that  in  the  discretion  of  the 
Judge  any  petition  alleging  a child  to  be  de- 
linquent may  be  dismissed  and  such  child  pro- 
secuted under  the  general  law. 

"These  statutes  were  co-.etrued  in  State  ex 
rel.  wells  v.  ..alicer,  326  Mo,  1233,  34  b. 

(2d)  124.  It  was  held  that,  in  a prosecution 
against  a Juvenile  commenced  under  the  goneral 
law,  the  circuit  court  had  a right  to  proceed 
under  that  law.  It  was  pointed  out  that, 
since  no  petition  was  fiied  alleging  the  de- 
fendant to  be  a delinquent  child,  it  wr.s  not 
necessary  for  the  court  to  exeroise  the  dis- 
cretion provided  under  that  section.  That 
ruling  was  approved  by  this  court  in  bx  parte 
Bass,  328  Mo.  195,  40  S.  W.  (2d)  457. 

"In  this  case  the  defendant  was  charged  by 
information  filed  in  the  circuit  court  of  Pet- 
tis county  by  the  prosecuting  attorney  and 
the  cause  proceeded  to  trial  on  that  Informa- 
tion. No  petition  nor  request  of  any  kind  on 
the  part  of  the  defendant  was  made  to  have 
the  cause  transferred  to  the  Juvenile  court* 

The  court  had  Jurisdiction  to  proceed  as  it 
did  with  the  trial.*  ******** 

In  view  of  the  above  and  other  cases  cited  and  the  stat- 
utes set  out,  it  Is  our  opinion  that  In  the  case  you 
mentioned  the  record  is  sufficient  for  entrance  in  the 
Missouri  Training  School  and  the  Circuit  Judge  is  pre- 
sumed to  have  established  the  facts  in  regard  to  the 
age,  etc.  before  sentence  and  Judgment. 

Your  seventh  question  reads  as  follows: 
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“Where  a burglary  charge  i3  filed  against  a 
child  wider  seventeen  years  of  age.  Is  the 
judge  required  to  enter  of  record  the  fact 
that  he  or  she  is  being  tried  under  the  gen- 
eral lav;  or  v:o  Id  the  information  filed  by 
the  arose  eating  -attorney  he  the  deternini  ;g 
factor,  even  thoug]  no  information  was  re- 
corded in  regard  to  the  are  of  the  defendant?" 

In  this  question  the  court  record  would  chow  whether  or 
not  the  defendant  was  prosecuted  under  the  General  Law 
or  the  Juvenile  Delink uen+  Ir.-v  , the  information  o ' the 
prosecuting  attorney  would  not  he  the  determining  fac- 
tor in  as  much  es  it  is  in  the  discretion  of  the  court, 
as  v;e  have  set  out  above,  to  decide  under  which  lav;  the 
defendant  will  he  prosecuted. 


Hespectfull:  submitted, 


TA'rp  w i1  T uv*»  -if 

«S3iGtant  .ttoruey-General 
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Attorney-General 


SPECIAL  ROAD  DISTRICT:  Lumber  of  commissioners  and  method 

of  their  selection  in  ’’eight  mile" 
road  district. 


April  10,  1942 


lion.  Robert  W.  Smart 
Prosecuting  Attorney 
Lawrence  County 
Mt . Vernon,  Missouri 


Dear  Sir: 


Under  date  of  April  8,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


"The  llor.ett  Special  Road  District, 
being  a special  district  formed  undor 
the  provisions  of  Article  9,  Chapter 
42,  R.  3.  1939,  ha*  been  operating 
with  four  commissioners  whereas  the 
law  prescribes  tliat  the  number  shall 
be  three.  This  situation  probably 
arises  from  the  fact  tliat  the  greater 
portion  of  the  district  lies  in  Barry 
County,  the  smaller  portion  lying  in 
Lawrence  County  and  contributing  about 
vl400  in  taxes  to  the  whole  district. 

The  City  Council  of  lionett  has  appar- 
ently certified  three  names  to  the  County 
Court  of  iiarry  County  annually  for  the 
selection  of  one  new  commissioner  and 
has  certified  the  same  number  of  names 
to  the  County  Co-ur  t of  Lawrence  County 
for  the  selection  of  a commissioner.  One 
indivldrial  served  for  a period  of  twenty 
tliree  consecutive  years  as  a commissioner 
from  the  Lawrence  County  portion  of  the 
district  but  lias  died  and  the  three  com- 
missioners in  the  Barry  County  portion 
of  the  district  refuse  to  recognize  as  a 
legal  commissioner  the  individual  who 
was  appointed  as  his  successor. 
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"It  is  readily  apparent  that  the  law 
makes  no  provision  for  four  conmise lon- 
ers. I would  appreciate  your  opinion 
as  to  the  proper  procedure  in  appoint- 
ing commissioners  in  such  a district 
when  It  lies  In  two  counties.  I would 
also  appreciate  your  opinion  as  to  the 
proper  procedure  for  the  County  Court 
to  follow  In  the  event  the  Mayor  and 
Council  fail  or  refuso  to  certify  the 
three  names  from  which  the  now  commis- 
sioner Is  to  be  selected  annually,  as 
provided  In  Section  8675,  R.  S.  1939." 


There  appears  to  be  sor.ie  inadvertent  typing  mistakes 
in  your  letter.  It  states  the  Monett  Special  Road  District 
is  organized  under  the  provisions  of  Article  9,  Chapter  42, 

R.  S.  Mo.  1939.  Inasmuch  as  Chapter  42  relates  to  brokers 
and  lias  no  Article  9 we  are  assuming  TKc  typist  made  a mis- 
take and  struck  a 2 Instead  of  a G>,  as  Chapter  46  relates  to 
Roads  and  Bridges;  and  we  are  assuming  further  that  a mistake 
wan  made  in  the  number  of  the  Article  given,  for  Article  9. 
of  this  Chapter  pertains  to  Highway  Engineers,  while  Article 
10  relates  to  Special  Road  Districts.  And  tills  opinion  is 
written  on  the  assumption  the  lionett  Special  Road  District 
was  organized  under  the  provisions  of  Article  10,  Chapter  46. 
R.  3.  IKo.  1939.  Section  0675,  mentioned  in  your  letter  is 
found  In  this  Article  and  Chapter,  and  is  as  follows: 


"The  mayor  and  members  of  the  city 
council  of  any  city  or  town  within 
any  special  road  district  thus  organ- 
ized, together  with  the  members  of  the 
county  court  of  the  county  in  which 
said  district  is  located,  at  a meeting 
to  be  held  in  the  county  court  room, 
at  which  meeting  the  presiding  Judge 
of  the  county  court  shall  preside  and 
the  county  clerk  3hall  act  as  clerk, 
within  two  weeks  after  the  voters  with- 
in the  territory  of  such  proposed  dis- 
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trlct  shall  adopt  the  provisions  of 
this  article,  shall,  by  order  of 
reoord  to  be  kept  by  the  county  clerk, 
appoint  a board  of  commissioners  com- 
posed of  three  persons,  designating 
one  to  servo  for  tliree  years,  one  for 
two  years  and  one  for  one  year,  and  In 
February  every  year  thereafter  one  com- 
missioner shall  be  appointed  as  above 
specified,  to  serve  for  three  years; 
all  such  corrils s loners  shall  be  resident 
taj:.)a.;cr8  of  the  district,  and  shall 
serve  until  tholr  successors  are  ap- 
,ol:  '-el  a: h.  qualified,  vacancies  To  be 
billed  as  orlrlnal  appointments  "arc 
made,  assignations  snail  be  to  tiie 
comity  clerk,  Removal  from  the  district 
shall  create  a vacancy.  Such  commission- 
ers, before  entering  upon  the  discharge 
of  tlieir  duties,  shall  take  oath  of  office, 
to  bo  administered  by  the  clerk  of  the 
county  court:  Provided,  that  where  the 
city  is  located  a greater  distance  than 
ten  miles  from  the  meeting  place  of  the 
county  court,  the  mayor  and  city  council 
of  the  city  or  town  within  the  road  dis- 
trict for  which  commissioners  are  to  be 
appointed,  may  males  a written  certificate 
of  their  choice  of  the  commissioner  or 
commissioners  to  be  appointed,  designating 
their  first,  second  and  third  choice  and 
seal  the  sane  and  transmit  it  to  the  county 
clerk  by  mail  or  by  special  messenger  and 
the  choice  and  selection  designated  in  such 
certificate  shall  be  given  the  same  consid- 
eration as  though  the  board  and  mayor  were 
present  at  the  meeting  of  the  court:  Pro- 
vided. that  such  certificate  shall  be  given 
over  the  signature  of  the  mayor  or  acting 
mayor  attested  by  the  seal  of  the  city  and 
signature  of  the  city  clerk." 

( Underscoring  ours . ) 


This  section  provides  for  tho  appointment  of  the  three 
ceramists  loners  and  when  the  territory  of  the  district  is  in 
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more  than  one  county,  which  la  made  possible  by  the  pro- 
visions of  Section  8708  of  the  sane  Article  and  Chapter, 
then  each  additional  county  in  which  there  Is  territory  of 
the  district  Is  authorized  by  this  section  to  appoint  one 
comissioner  to  serve  with  the  three  commissioners.  The 
following  extract  is  quoted  from  Section  8708,  at  1.  c,  2230, 
right  hand  column: 


" <■  - If  any  territory  added  to  any 

such  original  district  be  In  any 
county  outside  oi'  the" counEy  of  such 
original  district,  each  county  out- 
side of  such  original  district  -say 
appoint  one  road  commissioner  to  act 
with  the  commissioners  appointed  in 
the  county  oi'  the  original  district, 
duch  cormlssToners  so  appointed  out- 
slde  of  the  county  of  the  original 
district  shall  serve  for  a term  of 
three  years  from  the  date  of  such  ap- 
pointment, and  until  their  succcessors 
shall  be  appointed  and  qualified.  Such 
commissioners  shall  be  resident  tax- 
payers of  such  added  territory  in  such 
county  of  their  appointment.  except  as 
herein  provided,  such  commissioners 
shall  be  governed  by  this  article.  II o 
char  ,-c  shall  be  made  in  the  number  of 
commls si oners  appointed  by  the  county 
of  the  original  district  or  Tn  the 
. iannnr  of  their  appointment . " 

( Underscoring  ours . ) 


The  district  a3  originally  organized  was  wholly  in  harry 
County  and  later  the  portion  of  land  in  r.awrence  County  was 
tahen  Into  the  district.  (See  case  of  State  ex  rel.  lionett 
Special  Road  district  v.  Haelonann,  278  Mo.  602.) 

The  foregoing  is  the  authority  for  four  commissioners  in 
the  district. 

In  the  event  of  a failure  or  refusal  of  the  Mayor  and 
membors  of  the  City  Council  of  any  city  or  town  within  the 
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district  to  attend  tiie  meeting  for  selecting*  a director, 
if  no  meeting  was  held  tiie  holding  officer  at  the  time  would 
continue  to  function.  Section  8675,  supra. 

Section  8675,  supra,  directs  how,  by  whom  and  the  month 
tho  election  for  Commissioner  shall  be  iiad  in  each  year  after 
the  organization  of  the  district.  In  the  case  of  State  ex 
Inf.  Holt,  ex  rol.  Jones  v.  Meyer,  321  ho.  059,  12  3.  1.  (2d) 
489,  this  section  was  before  the  supreme  Court  and  It  was 
ruled  that  tiie  Mayor,  Councilnen  and  members  of  the  County 
Court  are  each  entitled  to  one  vote  when  present  or  when  the 
*-ayor  and  Oouncilmen  certify  their  selections.  The  section 
does  not  provide  how  many  persons  must  be  present  or  vote  by 
certificate  to  constitute  a quorum  for  the  purpose  of  elect- 
ing a cornels s loner. 

A "quorum"  Is  such  a number  of  the  members  of  a body  as 
is  competent  to  transact  business  In  the  absence  of  other 
members.  Morton  v.  Talmadge , 144  S.  Ill,  166  Ga.  620. 

Absent  a provision  as  to  what  constltiites  a quorum  a 
majority  of  the  body  is,  under  the  common  law,  required  to 
constitute  a quorum.  Seller  v.  0* Halley,  227  3.  9.  141-2, 

190  Ky.  190;  see  also  .*est  v.  Itephenson,  151  3.  R,  053-5, 

108  W.  Va.  545;  parte  Wlllocks,  H.  Y.  7 Cow.  402,  17  Am. 
Dec.  525;  Cumaer  v.  ^ripple  Creek  T.T.  & K.  Co.,  90  Pac.  81, 
40  Colo.  31. 

This  office  does  not  have  knowledge  as  to  the  number  of 
Counc Ilmen  in  the  City  of  Monett,  but  If  the  Mayor  and 
Councllmen  by  remaining  away  or  failing  to  certify  their 
choices  for  commissioner  would  cause  the  meeting  to  have  in 
It  fewer  votes  trian  a majority  of  the  whole  ranber,  then  the 
meeting  could  take  no  valid  action  and  the  commissioners 
then  serving  would  contlnuo  to  servo. 

If  a majority  of  tiie  whole  number  wore  present  the  se- 
lection of  a commissioner  could  be  proceeded  with. 

In  tho  event  of  a continued  failure  or  refusal  of  the 
Mayor  and  Councilman  tiiey  could  be  compelled  by  mandamus  to 
attend  or  certify  in  their  px*ef orence3 . 

As  to  the  manner  in  which  the  commissioners  silall  be 
selected  in  a road  district  of  this  type  when  It  includes 
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land  In  nor©  than  one  county  the  three  commissioners  to  be 
selected  from  the  county  where  the  district  was  originally 
organized  must  be  selected  In  accordance  with  the  manner 
prescribed  In  Section  8675  referred  to  in  your  letter.  The 
authority  for  an  additional  commissioner,  or  commissioners, 
if  territory  from  more  than  one  county  lias  been  taken  into 
the  district,  which  is  found  in  Section  8708,  and  herein 
set  out,  specifically  provides  the  number  of  commissioners 
from  the  county  of  original  organization  and  their  method 
of  selection  shall  remain  the  same.  But  the  Statute  is  in- 
definite as  to  the  manner  of  selection  of  the  commissioner 
or  commiss loners  from  the  added  county  or  counties. 

Attention  i3  called  to  the  following  language  from 
Section  8708: 


s * ■rt  each  county  outside  of  such 
original  district  may  appoint  one  road 
commissioner  to  act  with  to  commis- 
sioners appointed  in  the  county  of  the 
original  district.  »»»*»***  •*" 

( Underscoring  ours . ) 


The  three  commissioners  are  appointed  not  by  the  county 
or  city  or  town,  but  by  a group  of  designated  persona  and  it 
could  be  urged  this  same  group  should  also  appoint  the  addi- 
tional commissioner  or  consnlssioners  from  the  other  county 
or  counties.  This  would  appear  to  be  the  logical  thing  to  do 
in  connection  with  the  appointment  of  an  additional  commis- 
sioner, or  commissioners. 

The  primary  purpose  of  statutory  construction  is  to 
ascertain  the  intent  of  the  legislature  from  the  language 
used,  if  possible.  Cummins  v.  Kansas  City  Pub.  3erv.  Co., 

66  S.  W.  (2d)  720,  334  ho.  672;  Wallace  v.  hoods,  102  S.  1. 
(2d)  91,  340  ho.  452.  At  no  place  did  the  legislature  indi- 
cate the  additional  commissioner  or  corsnissioners  should  be 
appointed  in  the  same  manner  or  by  the  same  group.  And  the 
language  used,  to  the  mind  of  the  writer,  indicates  a differ- 
ent intention.  As  pointed  out,  the  section  provides  each 
county  may  appoint,  and  it  further  says  except  as  herein 
provided  the  commissioner  shall  be  governed  by  the  Article; 
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and  further  provides  there  shall  be  no  cliange  in  the  manner 
or  time  of  appointing  the  threo  commissioners.  This  would 
seem  to  indicate  the  intention  of  the  legislature  to  have 
the  additional  commissioner  or  commissioners  appointed  in  a 
different  manner.  As  the  section  directs  the  appointment 
by  the  county  without  prescribing  what  agency  of  the  county 
may  make  the  appointment,  the  duty  of  leaking  the  appointment 
should  fall  on  the  county  court,  the  county  court  being  the 
managing  body  of  the  county. 


Respectfully  submitted. 


W.  0.  JaC.JjjIT 

Assistant  Attorney-General 


A PROVkD: 


ROY  LIchITTRICi, 

Attorney-General 
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CRIMINAL  COSTS:  Seven  questions  on  fees  allowed  non-resident 

witnesses  and  to  sheriffs. 


April  10,  19^2 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


I FILED 

122 


Attention:  Mr.  R.  K.  Nutter 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  official  opinion. 

Paragraph  "(a)"  of  your  first  question  reads  as 
follows : 

"(a)  Where  a subpoena  is  issued  for  a 
witness  who  resides  in  some  other  county 
in  the  state,  but  not  in  the  county  where 
proceedings  are  bing  held,  and  a subpoena 
is  sent  by  mail  to  the  party  for  whom  it 
is  issued  and  the  said  party  writes  on 
the  back  thereof  that  he  accepts  service; 
is  the  witness  entitled  to  fee  for  mileage 
from  his  place  of  residence  to  the  place  of 
trial  and  return?  We  are  sending  you  cop- 
ies of  four  subpoenas  from  Audrain  County 
and  two  from  Benton  County  which  will  ex- 
plain the  procedure  referred  to  and  upon 
which  this  question  Is  bases*'. " 


The  statutes  applicable  to  the  question  of  fees 
for  witnesses,  are  Sections  13420  and  13421.  We  are  not 
setting  out  these  sections  on  account  of  the  length  of 
both  of  them.  In  the  above  question  the  main  inquiry  is 
whether  or  not  acceptance  of  service  of  a subpoena  in 
writing  is  sufficient  to  allow  the  witness  mileage  and 
fees  per  diem.  The  last  and  very  early  case  upon  this 
subject  is  the  case  of  Wilson  v.  The  St.  Louis,  K.  & N. 

W.  Ry.  Co.,  53  Mo.  App.  342,  in  which  the  court  first  said: 
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"*  * * There  was  a trial,  which  re- 
sulted in  a verdict  and  Judgment  for 
the  defendant.  The  clerk  of  the  court 
allowed  and  taxed  as  costs  mileage  in 
favor  of  certain  witnesses,  who  had 
in  writing  accepted  service  of  the  sub- 
poenas. The  subpoenas  were  regularly 
issued,  and  the  witnesses  attended  the 
trial.  They  lived  more  than  forty  miles 
from  the  place  of  trial,  and  their  fees 
were  not  tendered.  Upon  this  state  of 
facts  the  circuit  court  ruled  that  the 
action  of  the  clerk  in  allowing  the 
witnesses  mileage  was  proper.  The 
plaintiff  has  appealed." 

And  the  Court,  in  arriving  at  its  opinion,  said,  at  1. 
3^4: 


"The  question  is,  did  the  witnesses 
attend  the  trial  in  obedience  to  a 
subpoena?  If  so,  they  are  entitled 
to  mileage.  While  the  statute  does 
not  provide  for  acceptance  of  service 
of  a subpoena,  we  know  of  no  good  reason 
why  a witness  could  not  dispense  with 
the  legal  forms  of  service.  In  Pennsyl- 
vania it  was  expressly  decided  that  he 
could.  Feree  v.  Strome,  1 Yeater  (Pa.) 
303.  A subpoena  is  not  directed  to  an 
officer,  but  to  the  witness  himself. 

"In  the  case  of  Herson  v.  Railroad,  18 
Mo.  App.  439 , subpoenas  were  not  issued. 
The  witnesses  attended  the  trial  at  the 
request  of  the  defendant.  The  Kansas 
City  Court  of  Appeals  held,  and  we  think 
properly,  that  the  attendance  of  the  wit- 
nesses in  that  case  was  purely  voluntary, 
and  that  they  were  not  entitled  to  claim 
mileage.  But  this  cannot  be  said  of  wit- 
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nesses  who  have  accepted  service  of 
subpoenas.  Attendance  by  them  should 
be  regarded  as  in  obedience  to  or  'under 
subpoena.'  And  we  think  this  is  true, 
although  the  witnesses  live  more  than 
forty  miles  from  the  place  of  trial,  and 
the  legal  fees  have  not  been  tendered  or 
paid.  The  right  to  have  fees  paid  in 
advance  may  also  be  waived." 


Under  the  holding  in  the  above  case  there  is  no  ques- 
tion but  that  the  witness  is  entitled  to  fees  and  mileage, 
even  though  the  lawfully  issued  subpoena  was  not  served  by 
a sheriff. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that 
a witness  who  resides  in  some  other  county  in  this  State 
is  entitled  to  mileage  and  fees  pa?  diem  when  the  witness 
accepts  the  service  of  the  subpoena  in  writing. 


Paragraph  "(b)"  as  set  out  in  your  request  reads  as 
follows : 


"(b)  Would  such  witnesses  be  entitled  to 
per  diem  fee  if  no  further  subpoena  were 
issued  or  other  return  made  on  said  sub- 
poena?" 


This  paragraph  is  answered  by  the  above  case,  but, 
in  a case  where  the  subpoena  was  not  lawfully  issued  the 
courts  have  held  that  the  witness  is  entitled  to  fees  per 
diem  while  testifying. 

It  has  also  been  held  that  in  order  for  the  witness  to 
obtain  mileage  and  fees  the  subpoena  must  be  lawfully  issued 
by  the  circuit  clerk.  It  was  so  held  in  the  case  of  James 
R.  Lucas  v.  Lucy  M.  Brown,  127  Mo.  App.  645,  1.  c.  651*  where 
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the  subpoena  is  not  lawfully  issued  the  witness  is  still 
entitled  to  his  fee  only  for  attendance  while  testifying. 
It  was  so  held  In  Knight  v.  Donnelly,  135  Mo.  App.  105, 

1.  c.  106,  where  the  court  said: 


"It  was  shown  that  plaintiffs'  attorney 
had  in  his  office  a printed,  blank  sub- 
poena, having  the  name  of  the  clerk 
printed  thereon,  but  not  having  the 
signature  of  the  clerk  or  any  of  his 
deputies.  The  attorney  filled  in  the 
blank  spaces,  name  of  witness,  title 
of  the  cause,  date  for  attencance, 
party  on  irhose  behalf  she  should  at- 
tend, dated  and  mailed  it  to  her  at 
Detroit.  Before  mailing  It,  the  at- 
torney wrote  on  the  back  these  words, 

'I  hereby  accept  service  of  the  within 
subpoena.*  The  paper  when  introduced 
in  evidence  read  as  follows : * I hereby 
accept  service  of  the  within  subpoena 
at  St.  Louis,  i< io.,  Mrs.  D.  D.  Lewis.' 

Mrs.  Lewis  entered  the  State  on  her 
route  at  St.  Louis  and  there  accepted 
service  of  the  subpoena  by  writing 
said  acceptance. 

"As  no  Instructions  were  asked  or  given, 
strictly  speaking,  there  is  nothing  be- 
fore the  court  to  review.  On  the  merits 
of  the  case.  It  may  be  said  however,  that 
the  action  of  the  *court  should  be  approved. 
The  attendance  of  the  witness  was  purely 
voluntary.  'A  subpoena  Is  a process  of 
court  and  must  be  issued  In  the  manner 
prescribed  by  the  statute.  It  must  con- 
tain the  names  of  the  witnesses  to  whom 
it  is  directed  and  be  signed  by  the  clerk 
and  attested  by  the  seal  of  his  office.' 
(Lucas  v.  Brown,  127  Mo.  App.  645.)  The 
so-called  subpoena  was  not  such  because 
it  was  not  signed  by  the  clerk  or  one  of 
his  deputies,  which  is  an  absolute  re- 
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quirement  of  the  statute;  therefore, 
the  witness'  attendance  was  voluntary 
and  she  was  entitled  to  a fee  only  for 
attendance  while  testifying.  * * * " 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  the  witness  is  entitled  to  per  diem  fee  even  if  no 
further  subpoena  were  issued  or  o thor  return  made  on  said 
subpoena,  other  than  the  acceptance  of  the  service  by  the 
witness  in  writing. 


Your  second  question  reads  as  follows: 


"(a)  If  a witness  resides  in  a county 
other  than  where  proceedings  are  being 
held  and  he  or  she  is  notified  by  phone 
or  mail  to  appear  at  the  trial  and  the 
witness  does  appear  and  is  served  with 
a subpoena  at  the  place  of  trial  on  the 
trial  date;  Is  said  witness  entitled 
to  fee  for  mileage  either  in  going  to  or 
returning  from  the  place  of  trial?” 


The  method  and  procedure  of  the  service  of  subpoenas 
are  set  out  in  Section  1908  R.  S,  Missouri,  1939,  which 
reads  as  follows  : 


"The  service  of  a subpoena  to  testify 
shall  be  by  reading  the  same  or  deliver- 
ing a copy  thereof  to  the  person  to  ba 
summoned:  Provided,  that  in  all  cases 
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where  the  witness  shall  refuse  to 
hear  such  subpoena  resd  or  to  receive 
a copy  thereof,  the  offer  of  the  offi- 
cer or  other  person  to  r-.=ad  the  same 
or  to  deliver  a copy  thereof,  and  such 
refusal,  shall  be  a sufficient  service 
of  such  subpoena.  The  return  shall 
show  the  manner  of  service;  and  in 
civil  cases,  if  the  witness  reside  at 
a greater  distance  than  forty  miles  from 
the  place  of  trial,  it  shall  be  so  stated 
in  the  return,  anc.  also  whether  his  legal 
fees  have  been  tendered  or  paid,  and  if 
served  by  an  officer  his  return  shall 
be  conclusive  of  the  facts  therein  stated; 
if  served  by  a private  person,  the  return 
shall  be  verified  by  affidavit,  which 
shall  be  received  as  evidence,  and  such 
afficavit  may  be  made  before  the  sheriff 
of  the  county  where  such  service  is  made." 


Under  the  abo’-e  section  the  subpoena  must  be  served 
specifically  as  set  out  in  that  section  and  not  by  telephone 
If  the  service  of  a subpoena  is  not  made  in  accordance  with 
Section  1908,  supra,  the  witness  is  only  entitled  to  fee  per 
diem,  and  not  for  mileage  in  accordance  with  the  holding  of 
Knight  v.  bonnelly,  135  Mo.  App.  105,  as  set  out  in  the  abov 
quotation  in  that  case. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  a witness  residing  in  a county  other  than  where  the 
proceedings  are  behing  held,  who  is  notified  by  phone  or 
mail,  is  a voluntary  witness  and  is  not  entitled  to  mileage 
either  way. 
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III 

Your  third  question  reads  as  follows: 


"(a)  If  a witness  lives  outisde  of  the 
county  where  proceedings  are  being  held 
and  an  officer  cal  Is  said  witness  by 
phone  and  recites  the  terms  of  a sub- 
poena and  asks  if  the  witness  will  ac- 
cept service  and  the  witness  advises 
in  the  affirmative;  would  this  be 
proper  service  whereby  the  officer 
could  make  return  on  a subpoena  show- 
ing he  had  served  same  by  reading  to 
the  witness?" 


i 


In  answer  to  part  "(a)"  we  believe 
by  the  authorities  set  out  in  paragraph 


that  it  is  covered 
two. 


C.  CLUSI0K 


It  is,  therefore,  the  conclusion  of  this  department  that 
service  by  phone  does  not  comply  with  Section  1908  R*  £>. 
Missouri,  1939. 


Paragraph  "(b)"  of  your  third  question  reads  as  follows: 


"(b)  Would  the  witness  be  bound  to  attend 
in  obedience  to  this  service  and  would  he 
be  entitled  to  a per  diem  or  mileage  fee 
for  attendance  or  travel  in  relation  there- 
to?" 
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This  inquiry  is  answered  by  the  authorities  set  out 
in  paragraph  two. 


CONCLUSION 


According  to  the  authorities  set  out  in  paragraph  two 
of  this  opinion,  the  witness  would  not  be  bound  to  attend 
the  trial  on  service  by  telephone. 

It  is  further  the  opinion  of  this  department  that  the 
witness  would  be  a voluntary  witness  and  would  not  be  en- 
titled to  per  diem  fee. 


Paragraph  "(c)"  of  your  third  question  reads  as  follows: 


"(c)  Would  the  officer  be  entitled  to 
mileage  or  per  diem  fee  for  serving 
this  subpoena?" 


CONCLUSION 


In  view  of  the  above  authorities  set  out,  it  is  the 
opinion  of  tills  department  that  the  officer  reading  a sub- 
poena over  the  telephone  would  not  be  allowed  mileage  or 
per  diem  fee  for  serving  this  subpoena. 


IV 


Your  fourth  question  reads  as  follows: 

"(a)  Is  actual  travel  necessary  before 
a witness  is  entitled  to  fee  for  mileage; 
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for  example,  a witness  who  resides 
in  some  county  other  than  where  pro- 
ceedings are  being  held  is  subpoenaed 
at  the  place  of  trial  two  or  tnree 
days  or  more  prior  to  trial,  and  on 
account  of  distance  or  for  other  rea- 
sons the  witness  remains  at  tne  place 
of  trial  after  being  subpoenaed  until 
he  i s used,  then  returns  to  his  place 
of  residence;  is  he  entitled  to  mileage 
fee?" 


Section  13420  H.  S.  iliasouri,  1939,  reads  as  follows: 


"Witnesses  shall  be  allowed  fees  for 
their  services  as  follows:  For  attend- 
ing any  court  of  record,  reference,  arbi- 
trators, commissioner,  clerk  or  coroner, 
at  any  Inquest  or  inquiry  of  damages, 
within  the  county  where  the  witness  re- 
sides, each  day,  v1.50.  For  like  at- 
tendance out  of  the  county  where  witness 
resides,  each  day,  £2.00.  For  traveling 
each  mile  in  going  to  and  returning  from 
the  place  of  trial,  .05.  For  attending 
before  a Justice  of  the  peace,  each  nay, 
(l.OO.  For  traveling  each  mile  in  going 
to  and  returning  from  the  place  of  trial 
before  a Justice  of  the  peace,  .05.  For 
attending  under  the  law  to  perpetuate 
testimony,  the  same  fees  as  are  allowed 
for  attending  a court  of  record  in  like 
cases;  but  witnesses  attending  in  more 
than  one  case  on  the  s:jne  day  and  at  the 
same  place  shall  only  be  allowed  fees 
in  one  case;  and  any  witness  who  shall 
claim  fees  for  attendance  in  two  or  more 
cases  on  the  same  day  and  at  the  same  place 
shall  not  be  allowed  any  fees  that  day. 
hach  witness  shall  be  examined  on  oath  by 
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the  court,  or  by  the  clerk  when  the 
court  shall  so  order,  or  by  the  justice 
as  the  case  may  be,  as  to  the  number  of 
days  of  his  actual  necessary  attendance, 
under  subpoena  or  recognizance,  and  the 
number  of  miles  necessarily  traveled; 
and  in  every  case  where  a witness  shall 
not,  as  such,  actually  and  necessarily 
attend  such  court,  or  before  such  justice, 
and  withdrawn  himself  from  his  business 
during  the  full  time  for  which  pay  is 
claimed,  he  shall  not  be  allowed  for 
more  than  one  day's  attendance." 


Under  the  above  section  it  should  be  specifically  noticed 
that  the  y/itness  should  be  examined  under  oath  and  state  the 
actual  number  of  miles  necessarily  traveled.  Under  the  facts 
of  your  fourth  question  the  witness  has  not  actually  traveled 
any  necessary  miles.  The  language  in  the  above  section  is 
unambiguous  and  is  not  open  to  construction.  (St,  Louis 
Amusement  Company  v.  tit.  Louis  County,  147  S.  W.  (2d)  1667.) 

Also,  under  Section  13421,  supra,  it  is  provided  that 
the  court  shall  make  a record  ana  shall  swear  the  witness 
to  the  facts  contained  in  said  entry.  Unless  the  witness 
swears  to  the  truth  of  the  entry  of  the  clerk,  as  to  the 
actual  number  of  miles  necessarily  traveled  by  reason  of 
the  subpoena,  he  is  not  entitled  to  mileage.  It  was  so 
held  in  the  case  of  Veidt  v.  hailroad,  109  Mo.  App.  102, 

1.  c.  103,  where  the  court  said: 


n it  it  a-  While  it  was  made  to  appear  from 
the  fee  book  that  the  clerk  made  the  entry 
therein  required  by  the  statute,  it  stands 
in  effect  admitted  that  he  did  not  swear 
the  witnesses  to  the  truth  of  the  facts 
contained  in  said  entry  as  further  required 
by  it;  or,  in  other  words,  the  allowance  of 
the  fees  claimed  by  the  several  witnesses 
was  not  made  under  oath,  but  without  it. 

"The  question  thus  arising  is,  whether 
or  not  the  fees  of  the  witness  so  allowed 
were  taxable  against  the  defendant  as  coats 
in  the  case.  At  common  law  no  recovery  of 
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costs  vas  allowable,  and  when  statutes 
were  passed  authorizing  their  allowance 
they  --  the  statutes  — were  always 
strictly  construed.  State  ex  rel.  v. 
Seibert,  130  Mo.  1.  c.  213,  and  cases 
there  cited.  And  this  rule  of  statu- 
tory construction  obtains  in  this  State. 
Steele  v.  Wear,  54  ho.  531;  Shed  v. 
Railroad,  67  ho.  687;  Sinclair  v.  Rail- 
road, 74  vio.  App.  500;  Houts  v.  kcCluney, 
102  Mo.  13;  Thompson  v.  elevator  Co., 

77  Mo.  520;  St.  Louis  v.  Meintz,  107 
ho.  611;  Hoover  v.  Railroad,  115  Mo. 

77;  State  ex  rel.  v.  Oliver,  116  ho. 

188;  State  ex  rel.  v.  Seibert,  130  Mo. 

202. 

"Applying  this  rule  to  the  case  before 
us,  and  we  must  conclude  that  as  the 
witnesses  were  not  first  sworn  to  the 
truth  of  the  fee-book  entry  by  the  clerk, 
he  was  neither  authorized  to  allow  the 
fees  for  which  they  applied,  nor  to  tax 
the  amount  thereof  as  costs  in  the  case. 

«•  * * * * 


It  is  very  noticeable  in  this  opinion  that  most  of  the 
authorities  cited  are  Missouri  Appeal  cases  which  is  neces- 
sary for  the  reason  that  the  decisions  are  founded  mostly 
on  motions  to  re tax  costs. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
in  order  that  a witness  be  allowed  mileage  it  is  necessary 
that  he  actually  travel  the  miles  which  he  claims  under  the 
subpoena. 
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Part  "(a)"  of  your  fifth  question  reads  as  follows: 


" (a)  »ould  the  ~tate  auditor  be  justified 
in  refusing  payment  of  witness  fees  for 
state  witness  whose  naxes  were  not  indorsed 
on  the  indictment  or  inf  urination  if  there 
was  not  a written  order  or  written  affi- 
davit by  the  Prosecuting  Attorney  for  said 
witnesses  to  be  subpoenaed?" 


Section  4229  R.  5.  Missouri,  1959,  reads  as  follows: 


"Eo  subpoena  for  a witness  in  any  criminal 
case  shall  be  Issued  on  the  part  of  the 
state,  unless  the  name  of  such  witness  be 
indorsed  on  the  indictment  or  information, 
or  the  prosecuting  attorney  alkali  order 
the  same  to  be  issued,  in  writing,  or  the 
prosecutor  shall  file  an  affidavit  that 
other  witnesses  ordered  by  him  are  posi- 
tively necessary  for  a complete  adjudi- 
cation of  the  case;  and  no  subpoena  slxall 
issue  for  any  witness  unless  the  defendant 
is  in  custody  or  on  bail,  or  the  clerk 
or  Justice  shall  have  good  reason  to  be- 
lieve that  he  will  be  apprehended.  Sub- 
poenas may  be  issued  to  different  counties 
at  the  same  time,  but  sll  the  witnesses 
ordered  at  one  time,  and  living  in  the 
same  county,  shall  be  included  in  one  sub- 
poena. " 


Section  4250  K.  S.  hissouri,  1939,  reads  as  follows: 


"The  clerk  shall  attach  to  each  fee  bill 
a certified  copy  of  the  names  of  all 
witnesses  indorsed  on  the  indictment  or 
information  and  all  orders  of  the  prose- 
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cutlng  attorney  and  affidavits  of  the 
prosecutor  as  provided  for  in  the  next 
preceding  section  and  no  costs  shall 
be  paid  any  state  witness  not  therein." 


Section  4229,  supra,  was  solely  enacted  with  regard 
to  the  question  of  costs,  (State  v.  Kasco,  239  iAo.  535); 
and,  in  construing  Section  4229,  supra,  one  must  take 
into  consideration  Section  4230,  supra.  In  Section  4230 
it  is  specifically  stated  that  unless  the  witnesses  are 
indorsed  on  the  indictment  or  information  and  the  orders 
of  the  prosecuting  attorney,  and  the  affidavits  of  the 
prosecutor,  are  not  attached  to  the  fee  bills,  no  cost 
shall  be  paid  any  state  witness,  hoth  -ections  4229  and 
4230,  supra,  are  plain,  common  language  and  are  unambiguous, 
therefore  they  need  no  construction. 


CONCLUSION 


It  is,  therefore,  the  conclusion  of  this  department 
that  the  State  Auditor  would  be  Justified  in  refusing 
payment  of  witness  fees  for  state  witnesses  whose  names 
were  not  indorsed  on  the  indictment,  information,  or  the 
fee  bill,  or  did  not  have  attached  the  written  order,  or 
written  affidavit,  of  the  prosecuting  attorney  for  said 
witnesses  to  be  subpoenaed. 


Part  "(b)"  of  your  fifth  question  reads  as  follows: 


"(b)  Would  the  State  Auditor  be  Justified 
in  refusing  payment  of  fees  for  defendant 
witnesses  whose  names  were  not  on  the 
original  subpoena  issued  for  witnesses  In 
any  certain  county,  but  who  were  listed 
on  a subsequent  subpoena.  If  the  court 
records  did  not  show  that  same  was  or- 
dered by  the  Judge  or  if  no  affidavit  by 
the  defendant  was  on  file  showing  the 
request?" 
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Section  4231  R.  S.  Missouri,  reads  as  follows: 


MThe  defendant  shall  be  entitled  to 
process  for  witnesses  to  be  issued 
and  directed  to  the  sheriff  of  the 
county  in  which  such  witnesses  may 
be;  but  all  the  witnesses  in  the  same 
county  shall  be  included  in  one  sub- 
poena, and  no  subsequent  subpoena 
shall  be  issued  for  any  witness,  unless 
the  court  in  which  the  cause  is  pending 
or  the  judge  or  justice,  shell  for  good 
cause  shown,  order  a subpoena  for  an- 
other witness;  or  if,  in  absence  of  the 
judge,  the  deiendant  snail  file  with  the 
clerk  his  affidavit  that  other  witnesses 
ordered  by  him  ere  material  and  positively 
necessary  in  his  behalf,  to  a full  snd 
complete  adjudication  of  the  case,  the 
clerk  shall  issue  subpoenas  for  such 
witnesses. " 


This  sectio  is  plain  ordinary  language,  and  3s  un- 
ambiguous and  needs  no  construction. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  depaxtirent 
that  the  state  auditor  would  be  justified  in  refusing  pay- 
ment of  fees  for  defendant  witnesses  whose  names  were  not 
on  the  original  subpoena  issued  for  the  witnesses  in  any 
one  county,  and  who  are  not  listed  on  a subsequent  subpoena 
which  is  ordered  by  the  judge  and  no  affidavit  is  attached 
to  the  fee  bill  by  the  defendant,  showing  the  request. 
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VI 


Your  sixth  question  reads  as  follows: 


"(a)  We  understand  that  where  a witness 
has  once  been  legally  subpoenaed  within 
the  state  or  recognized  to  appear  for 
the  trial  within  the  state  and  subse- 
quently attends  court  from  his  residence 
in  a foreign  state,  he  is  entitled  to  a 
fee  for  mileage  from  his  place  of  resi- 
dence in  the  foreign  state  to  tiie  place 
of  trial  in  this  state  and  return.  There 
have  been  instances  where  it  was  not  clear 
that  a witness  was  a bonefide  resident  of 
another  state,  perhaps  on  a visit  or  on 
a temporary  residence,  for  instance,  a 
witness  who  was  a resident  of  this  state 
was  legally  subpoenaed  to  attend  a trial 
in  the  county  where  he  resides,  the  cause 
was  continued  and  subsequent  to  that  date 
ana  prior  to  the  next  term  of  court,  the 
witness  claimed  that  he  had  moved  to 
another  state  and  he  was  a resident  there- 
of and  claimed  attendance  from  the  foreign 
state  and  return.  What  woald  constitute 
residence  in  a foreign  state  and  would  such 
witness  be  entitled  to  mileage  fee?" 


The  main  authority  on  the  above  question  is  fully  de- 
cided in  the  case  of  3tate  ex  rel  v.  Wilder,  196  Jfio.  sese. 
413,  where  the  court  first  said,  at  page  430: 


"It  will  not  be  seriously  contended  that 
the  subpoenas  in  this  cause  which  are 
alleged  to  have  been  served  upon  the  wit- 
nesses at  their  places  of  residence  in  a 
foreign  State  were  of  any  force  or  vitality. 
A subpoena  issued  from  the  courts  of  this 
State  cannot  have  any  extraterritorial 
operation,  hence  the  service  of  the  sub- 
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poenas  of  the  witnesses  whose  claims 
for  mileage  are  involved  in  this  pro- 
ceeding i another  State  were  mere 
nullities  and  of  no  obligatory  force 
upon  the  witnesses  to  obey  the  command 
contained  in  the  subpoena.  The  rules 
of  law  applicable  to  this  subject  were 
fully  discussed  and  announced  in  Stete 
ex  rel.  v,  ^eibert,  130  *o.  202,  by  the 
Court  in  Lane.  There  were  two  opinions 
in  that  case,  but  upon  the  proposition 
that  process  served  beyond  the  limits 
of  this  State  were  of  no  force  and  ef- 
fect, there  was  no  division  of  opinion. 
**  «**»*•***«»" 


And,  later,  at  page  432,  said: 


"There  is  a marked  distinction  between 
a witness  who  has  been  duly  subpoenaed 
or  recognized  in  this  State  and  one  upon 
whom  the  process  was  served  at  his  place 
of  residence  in  a foreign  State.  In  the 
first  place,  the  service  of  the  subpoena 
in  the  foreign  State  is  of  no  force  and 
effect,  and  is  Just  the  same  as  if  no 
process  at  all  had  been  served,  and  the 
witness  under  that  sort  of  service  might 
return  to  this  State  and  would  not  by 
reason  of  it  be  subject  to  the  compulsory 
process  of  attachment.  Eut  on  the  other 
hand,  a non-resident  witness  who  is  duly 
and  legally  served  with  a subpoena  in 
this  State,  while  no  compulsory  process 
could  be  issued  for  him  to  his  place  of 
residence  in  a foreign  Stete,  yet  if  he 
should  return  to  this  State  he  would  be 
subject  to  such  compulsory  process  the 
same  as  any  other  witness  residing  in 
the  State,  hence  it  may  very  well  be  ar- 
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gued  that  the  non-resident  witness  who 
has  been  duly  served  in  this  State  with 
process,  attends  the  trial  of  a cause 
in  obedience  to  the  commands  of  such  sub- 
poena, for  the  very  reason  that  the  moment 
he  visits  this  State,  it  matters  not  how  far 
distant  from  the  place  of  trial,  he  could 
be  compelled  to  obey  the  process  so  served 
upon  him.  by  service  of  the  process  in 
this  State, while  the  court  was  powerless 
to  compel  obedience  to  it,  as  long  as  the 
witness  remained  in  a foreign  State,  yet 
the  court  did  acquire  such  jurisdiction 
over  the  person  of  the  witness  as  to  enable 
it  to  compel  obedience  to  the  commands  of 
such  process  in  any  county  of  this  State 
where  the  witness  may  be  found,  hence  the 
witness  who  has  been  served  with  process 
in  this  State,  though  a resident  of  a for- 
eign State,  who  attends  the  trial, may  very 
appropriately  say  to  the  court  that  he  did 
not  care  to  be  deprived  of  his  liberty  in 
visiting  the  State  when  occasion  required 
in  order  to  avoid  the  Issuance  and  service 
of  compulsory  process,  therefore,  1 am 
here  and  have  traveled  from  my  residence 
in  a foreign  State  in  obedience  to  the 
process  which  was  properly  and  legally 
served  upon  me  in  this  State.  It  follows 
under  such  circumstances  as  was  ruled  in 
State  ex  rel.  v.  Seibert,  supra,  the  State 
could  not  be  heard  to  complain  that  a wit- 
ness, though  living  in  another  State,  had 
obeyed  the  commands  of  its  process  and  sub- 
mitted to  the  jurisdiction  of  the  court  by 
reason  of  the  proper  and  legal  service  of 
it  in  this  State.  However,  that  is  not  this 
case.  The  claim  for  mileage  by  the  witnesses 
in  this  proceeding  is  baaed  upon  the  service 
of  process  at  their  places  of  residence  in 
another  State.  As  before  stated,  this  pro- 
cess and  the  service  of  it  was  without  any 
force  or  effect,  hence  it  must  logically 
follow,  there  bein  no  process  served,  their 
mileage  traveled  and  attendance  upon  court 
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was  voluntary,  and  not  in  obedience  to 
the  commands  of  any  process  issued  by 
the  court. 

"This  court  has  uniformly  held  that  no 
costs  can  be  taxed  except  such  as  the 
law  in  terms  allows,  and  it  being  es- 
sential that  the  witnesses  actually  and 
necessarily  travel  the  mileage  in  conse- 
quence of  a subpoena  legally  served  upon 
the*,  and  there  being  po  legal  service 
of  process  upon  the  witnesses  claiming 
fees  in  this  case,  it  must  be  ruled  that 
the  auditor  was  warranted  in  refusing 
to  allow  the  fees  for  such  witnesses  as 
certified  by  the  judge  and  prosecuting 
attorney. n 


in  your  sixth  question  you  further  ask  what  would 
constitute  residence  in  a foreign  state  and  would  such 
witness  be  entitled  to  mileage  fee.  That  question  is  a 
question  of  fact,  and  not  of  law.  but,  in  view  of  the 
holding,  in  the  ease  of  State  ex  rel  v.  Seibert,  130  Mo. 
202,  as  set  out  in  the  majority  dissenting  opinion  on 
that  question,  we  believe  that  if  the  witness  would  swear 
under  oath,  as  set  out  in  Section  13421,  supra,  he  should 
be  entitled  to  his  mileage.  In  the  above  cited  case  the 
court,  at  page  224,  said: 


”1  recognize  the  rule  that  no  fees  are 
allowed  unless  expressly  given  by  statute 
but  I think  the  nonresident  witness  who 
regards  the  obligation  into  which  he  has 
entered  with  the  state  and  attends  and 
testifies  is  entitled  to  his  mileage  from 
his  place  of  residence  both  by  letter  and 
spirit  of  an  express  statute,  and  I find 
nothing  in  the  statute  uoon  which  to  base 
the  distinction  that  his  mileage  should  be 
restricted  to  our  state  lines. 
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"Sound  policy  and  justice  alike  dictate 
that  the  state  should  render  some  just 
compensation  to  a witness  who  attends 
our  courts  from  our  sister  states  in  the 
same  manner  that  we  reward  our  own  citi- 
zens for  a similar  service.  1 regard  it 
as  a matter  of  prime  importance  in  t he  en- 
forcement of  the  criminal  law  that  the 
statute  should  continue  to  be  construed 
so  as  to  place  the  nonresident  witness 
on  the  same  footing  in  regard  to  his  fees 
and  mileage  as  a resident  witness.  * *" 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  department  that 
a witness  served  with  a subpoena  in  this  state,  who  removes 
to  another  state,  with  the  intention  of  being  a resident  of 
that  state,  should  be  entitled  to  mileage  from  the  foreign 
state,  the  same  as  if  he  was  under  recognizance  in  this  state. 


VII 


Your  seventh'  question  reads  as  follows: 


"(a)  Section  1907  R,  S.  Mo*  1939  provides  that: 

’Subpoenas  shall  be  directed  to  the  person 
to  be  summoned  to  testify,  and  may  be 
served  by  the  sheriff,  coroner,  marshall 
or  any  constable  in  any  county  in  which 
the  witness  to  be  summoned  resided  or  may 
be  found,  or  by  any  disinterested  person 

who  would  be  competent  witness  in  the  cause 
and  the  sheriff,  coroner,  marshall  or  con- 
stable in  any  county  may  serve  any  subpoena 
issued  out  of  any  court  of  their  county, 
in  term  time.  In  any  county  adjoining  that 
in  which  the  court  is  held. ' 
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"There  have  been  some  instances  where  a 
sheriff  or  other  officer  has  served 
subpoenas  on  witnesses  in  counties  far 
removed  from  the  place  or  proceedings,  but 
not  within  own  county  or  adjoining  county, 
tould  a subpoena  served  in  this  manner  be 
legal  service  and  would  the  sheriff  or 
other  officer  be  entitled  to  fee  for  mileage 
in  going  to  and  returning  from  the  place  of 
service  if  such  service  was  not  within  his 
own  county  or  in  an  adjoining  county I" 


«• 

It  will  be  specifically  noticed  under  the  above  section 
that  it  is  staled  that  service  of  a subpoena  nay  be  had 
out  of  the  court  in  "term  time"  in  an  adjoining  county.  This 
language  is  unambiguous  and  the  only  time  that  a subpoena 
can  be  served  in  an  adjoining  county  is  "term  time."  When 
special  powers  are  conferred,  or  special  methods  are  pre- 
scribed for  exercise  of  power,  the  exercise  of  such  power 
is  within  the  maxim  that  - the  expression  of  one  thing 
is  the  exclusion  of  another,  and  the  doing  of  the  speci- 
fied, except  in  particular  way  pointed  out  is  nugatory. 
(Kroger  Grocery  &.  baking  do.,  v.  City  of  tit.  Louis,  106 
S.  W.  (2d)  435,  341  Mo.  62,  111  A.  L.  R.  589.)  In  view 
of  the  above  case  service  of  a subpoena  under  no  circum- 
stances can  be  had  by  a sheriff  in  any  county  except  the 
county  where  the  cause  is  pending,  and  during  "term  time" 
in  an  adjoining  county. 


C0NCLUS1QM 


It  is,  therefore,  the  conclusion  of  this  department 
that  a subpoena  served  by  a sheriff  in  another  county, 
other  than  in  the  county  where  the  cause  is  rending#  or 
during  "term  time"  in  an  adjoining  county  is  void. 

It  is  further  the  opinion  of  this  department  that  since 
the  subpoena  Is  void,  the  sheriff  is  not  entitled  to  milea,;e, 
for  the  reason  that  in  the  case»of  Nodaway  County  v.  Kidder, 
129  i>.  W.  (2d)  857,  Pars.  5-7,  the  court  said: 
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"The  general  rule  is  that  the  rendi- 
tion of  services  by  a public  officer 
is  deeded  to  be  gratuitous,  unless 
a compensation  therefor  is  provided 
by  statute.  If  the  statute  provides 
compensation  in  a particular  mode 
or  manner,  then  the  officer  is  con- 
fined to  that  manner  and  is  entitled 
to  no  other  or  further  compensation  or 
to  any  different  mode  of  securing  same. 
Such  statutes,  too  must  be  strictly 
construed  as  against  the  officer.  * * 

* «•  * (Cases  Cited)." 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  Attorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 
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BUREAU  Oj?  MINES  nNU  Perse..  mining  shale  which  is  rnanu- 
- MINING : factureu  into  brick  before  sale  is 

liable  for  mining  inspection  fee. 


May  4,  1942 


Mr.  John  A.  Skinner 
Chief  Inspector 
Missouri  Bureau  of  Mines 
Jefferson  City,  Missouri 


hear  Sir: 


FI  LE. 

\y 


We  are  in  receipt  of  your  communication  of  April  8, 
1942,  in  which  you  inquire  whether  a oertain  manufacturing 
company  is  liable  for  the  inspection  fee  provided  in  sec- 
tion 14842,  R.  3*  Mo.  19o9 , where  the  company  in  question 
mines  shale  deposits  on  its  own  lands  ana  uses  suoh  product 
in  the  manufacture  of  brick  and  tile.  It  is  contended  by 
the  company  officials  that  this  aoes  not  constitute  a sale, 
shipment  or  disposal  of  saia  shale  within  the  meaning  of 
tne  section  above  oitea. 

Section  14842,  R.  3.  Mo.  19B9 , is  a provision  en- 
acted by  the  Legislature  to  insure  the  safety  of  miners 
engaged  in  taking  oertain  mineral  and  other  products  from 
the  soil  by  mining  methods.  It  is  as  follows: 

"Lvery  person,  firm  or  corporation  en- 
gaged in  the  mining  or  production  within 
this  state,  of  lean,  zlno,  coal,  clay, 
shale,  silicate  or  calamine,  shall, 
within  thirty  days  after  the  expiration 
of  the  quarter-annual  period  ending  on 
the  last  day  of  Maroh,  1917,  and  within 
thirty  days  after  the  ending  of  each 
quarter-annual  period  thereafter,  file 
with  the  chief  ldne  Inspector  and  the 
state  treasurer,  a statement,  under  oath, 
on  forms  to  be  prescribed  and  furnished  in 
triplicate  by  the  ohlef  mine  inspector, 
showing  the  total  number  of  tons  of  coal, 


i 


Mr.  John  a.  Shinn er 


-2- 


May  4,  1942 


olay,  analo,  lead  concentrates  or  galena, 
zinc  ore  or  concentrates  thereof,  lead 
carbonate  or  concentrates  thereof,  zino 
carbonate  or  concentrates  thereof,  zinc 
silicate  or  calamine  or  concentrates 
thereof,  sold,  shipped  or  otherwise  dis- 
posed of  during  the  last  preceding  quar- 
ter-annual period;  and  shall  at  the  same 
time  pay  to  the  state  treasurer  mine  in- 
spection fees  as  follows:  On  all  lead 
concentrates  or  galena,  tnree  cunts  per 
ton;  on  all  zinc  ore  or  concentrates 
thereof,  three  cents  per  ton;  on  all  lead 
carbonate  or  concentrates  thereof,  one 
ana  one-half  cents  per  ton;  on  all  zino 
carbonate  or  concentrates  thereof,  one 
and  one-half  oents  per  ton;  on  all  zinc 
silicate  or  calamine  or  concentrates 
thereof,  one  and  one-half  oents  per  ton; 
on  all  coal,  two  mills  per  ton;  on  all 
clay,  two  mills  per  ton;  on  all  shale, 
one  mill  per  ton.” 

The  contention  of  the  manufacturer  in  the  instant  oase 
appears  to  be  that  the  conversion  of  3hale  into  brick  and  tile 
ana  the  subsequent  sale  of  such  manufactured  products  does  not 
constitute  a sale,  shipment  or  disposal  of  such  shale.  We  are 
unable  to  agree  with  this  contention.  It  is  obvious  to  us 
that  a sale  of  the  manufactured  product  is  a sale  within  the 
meaning  of  the  statute,  but  even  if  this  be  not  true,  the 
courts  of  Missouri  ana  other  jurisdictions  have  given  a wide 
meaning  to  the  term  "disposed  of",  which  clearly  Includes  the 
process  in  question. 

In  Bullene  v.  Smith,  76  Mo.  151,  the  court  interpreted 
the  word  "disposed"  as  usea  in  the  statutes  which  provide  a 
basis  for  attachment,  as  follows,  1.  c.  161: 

"The  word  'disposed,'  as  used  in  this 
subdivision  of  the  statute  was,  we  think, 
intended  to  cover  ana  does  cover  all  such 
alienations  of  property  as  iuay  be  made  in 
ways  not  otherwise  pointed  out  in  the 
statute;  * * 
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In  Hollana  v.  Bogardus-Hill  Jrug  Co.,  314  Mo.  214, 
our  supreme  Court  gave  the  following  definition  of  the  term 
"dispose  of,"  1.  o.  236: 

"This  court  has  expressed  itself  in  no 
uncertain  language,  in  defining  the  words 
’use*  and  ’dispose  of’  in  the  above  will 
as  will  be  seen  by  reference  to  St.  Louis 
Union  Trust  Co.  v.  MacGovern  Co.,  297  Mo. 

1.  c,  535,  where  Small,  J. , saia:  ’It  is 
a general  rule  that  the  words  ’dispose  of’ 
have  a broader  meaning  than  the  word  ’sell,' 
and  include  the  power  to  exchange  and  sell 
unless  restricted  by  the  context  or  cir- 
cumstances, which  cannot  be  soundly  as- 
serted in  the  oase  before  us.  (3  Words 
and  Phrases,  pp.  2117  and  2116;  2 Words 
and  Phrases  (2d  Series)  pp.  80  and  81; 

Ironside  v.  Ironside,  150  Iowa,  628,  130 
N.  W.  414,  416;  Pearre  & Co.  v.  Hawkins, 

62  Tex.  434,  437;  Whitfield  v.  Thompson, 

38  So.  Ho-117;  Williams,  Lessee,  v.  Veach, 

17  Ohio,  171,  181;  Gould  v.  Head,  41  fed. 

240,  245;  Rogers  v.  Goodwin,  2 Mass.  475, 

477;  Noyes  v.  Lane,  45  N.  W.  327,  328;  Ap- 
peal of  Waddell,  84  Pa.  St.  90,  96;  Burr 
v.  Boyer,  2 Neb.  265,  267;  In  re  Hesdra’s 
Estate,  20  N.  Y.  Supp.  79,  80.)*" 

Numerous  definitions  of  the  term  are  to  be  found  in 
Words  and  Phrases  (Perm.  Ed.),  Yol.  12,  pp,.  681  to  695.  As 
examples  of  the  definitions  there  found,  we  quote  the  follow- 
ing, 1.  c.  691,  692: 

"Words  ’disposed  of’  mean  to  part  with, 
to  relinquish,  to  get  rid  of.  Montgomery 
v.  Carlton,  126  So.  135,  1^2,  99  Pla.  152. 

"To  ’dispose  of'  means  to  part  with,  to 
relinquish,  to  get  rid  of,  to  alienate, 
to  effectually  transfer.  Gonnely  v.  Put- 
nam, 111  J.  W.  164,  166,  51  Tex.  Civ.  App. 

233. 
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"Expression  'to  dispose  of*  is  very 
broad,  and  signifies  more  than  'to  sell,' 
and  includes  every  possible  mode  of 
alienation  or  disposition  of  property. 

State  ex  rel.  Cross  v.  Board  of  Land 
Commissioners,  62  P.  2d  516,  517,  50 
Wyo,  181." 

Regardless  of  whether  the  transition  of  shale  into 
brick  constitutes  a sale  under  the  statutes,  it  certainly 
constitutes  an  alienation  or  disposal  of  the  product  within 
the  application  of  the  above  definitions. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
every  person,  firm  or  corporation  engaged  in  the  mining  or 
production  within  this  state  of  shale  which  is  made  into  brick 
and  tile  and  subsequently  sold  or  otherwise  disposed  of  is 
liable  for  the  inspection  fee  set  out  in  section  14842,  R.  S. 
Mo.  1969. 


Yours  very  truly 


ROBERT  L.  HYJER 

assistant  attorney  General 


APPROVED:  • 


ROY  LiOKITTiUCX 

Attorney  General 
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STATE  MIKE  INSPECTOR:  May  obtain  surveys  of  all  mines 

in  the  State. 


June  12,  1942 
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Mr.  John  A.  Skinner 
State  Mine  Inspector 
Bureau  of  Mines 
Jefferson  City,  Missouri 


Dear  Sir: 


FI  LE 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  June  8,  1342,  in  which  you  inquire  as  to 
the  rights  of  individuals  owning  land  adjacent  to 
premises  on  which  there  are  mining  operations,  and  as 
to  the  rights  of  the  State  Mine  Inspector,  if  any,  to 
obtain  surveys  where  there  is  a complaint  that  mining 
operations  are  extended  so  as  to  constitute  a trespass . 

Wo  believe  that  an  anav/er  to  you r first  question 
is  to  bo  found  in  Section  14789  of  the  Revised  Statutes 
of  Missouri  for  the  year  1939.  It  provides  a summary 
remedy  for  the  complaining  property  owner  in  tlie  follow- 
ing language: 


"When  any  owner,  tenant  or  sub- 
tenant of  a lot  or  lots  or  tract 
of  land,  shall  file  with  any 
Justice  of  the  peace  within  the 
county  in  which  said  lot  or  lots 
or  tract  of  land  may  be  situated 
his  or  her  affidavit,  or  the  affi- 
davit of  any  other  credible  person 
for  them,  stating  that  from  know- 
ledge, information  or  belief,  the 
party  or  parties  owning,  controll- 
ing or  working  the  adjoining  lot 
or  lots  or  tract  of  land,  and  upon 
which  said  party  or  parties  are 
sinking  shafts,  mining,  excavating 
and  running  drifts,  and  that  said 
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drifts  In  which  said  parties  ore 
digging,  minin'  and  excavating 
.mineral  ore  or  veins  of  coal  extend 
beyond  the  linos  and  boundaries  of 
said  lot  or  lots  or  tract  of  land, 
owned,  controlled  or  worked  by  them, 
and  I3.V0  -entered  in  and  upon  the 
promises  of  the  party  or  parties 
making  said  affidavit,  or  for  whom 
said  affidavit  is  made,  the  justice 
of  tho  peace,  after  first  being 
tenderod  his  lav/ful  fees,  shall  issue 
Ills  written  order  and  deliver  or 
cause  the  sane  to  bo  delivered  to  the 
county  surveyor  or  his  deputy,  command- 
ing him,  after  his  reasonable  foes  have 
boen  tenderod,  to  proceed  without  delay 
to  survey  said  drift  by  entering  any 
and  all  shafts  upon  said  lot  or  lots  or 
tract  of  land  that  he  (the  surveyor) 
may  3ee  fit,  for  the  purpose  of  ascer- 
taining the  coarse  and  distance  of  3aid 
drift  or  drifts,  and  to  locate  the  3a le 
upon  the  surface.” 


section  14790,  R.  S.  i lo - 1939,  provido3  that  the  order 
entered  by  the  justice  of  the  peace  shall  bo  read  to  the 
party  owning  or  working  sliafts  and  conducting  the  activities 
concerning  which  complaint  is  made. 

Section  14791,  R.  S.  Mo.  1939,  subjects  any  person  con- 
trolling or  operating  mine  activities  concerning  which  com- 
plaint i3  made  to  the  penalties  of  a misdemeanor  if  he  refuses 
to  permit  the  surveyor  to  make  the  survey. 

These  sections  provide  a full  and  complete  remedy.  If 
the  survey  shows  trespass  on  tho  land  of  the  complainant 
through  mining  operations  the  trespasser  would,  undoubtedly, 
co&so  such  operations,  and,  if  not,  further  proceadin  a may 
be  had  through  an  action  for  trespass  or  ejectment. 

With  regard  to  your  second  question,  that  concerning 
the  powers  of  your  office  with  regard  to  complaints  of  tres- 
pass through  mining  operations,  wo  are  unable  to  find  tliat 
you  have  any  statutory  authority  to  determine  the  rights  of 
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tii©  parties.  The  State  I'lning  Inspector  la  cmpoY<ered  to 
obtain  an  accurate  raap  of  the  workings  of  any  mine,  this 
authority  being  granted  by  Sections  14016  and  14017,  R.  S. 
LIo.  1333,  which  are  aa  follows: 


”5oc.  14G1C . The  owner,  agent  or 
operator  of each  and  every  mine  in 
tills  state,  employing  ten  or  more 
men,  shall  make  or  cause  to  be  made, 
at  the  discretion  of  the  Inspector 
or  other  person  acting  In  that  capa- 
city, an  accurate  map  or  plan  of  the 
workings  of  such  mine  and  each  and 
every  vein  thereof,  showing  the 
general  Inclination  of  the  strata, 
together  with  any  material  deflections 
in  tlie  said  workings  and  the  boundary 
lines  of  said  mine,  and  deposit  a 
true  copy  of  said  map  or  plan  with  the 
clerk  of  tlie  county  court  of  each 
county  wherein  may  be  located  tlie  said 
mine;  which  said  map  or  plan  shall  be 
so  filed  or  deposited  within  three 
months  after  the  tine  when  this  article 
shall  tone  effect,  and  a copy  of  ouch 
map  or  plan  shall  also  be  kept  for  in- 
spection at  the  office  of  the  said 
mine;  and  during  tlie  month  of  January 
of  each  and  every  year  after  this  art- 
icle shall  nave  taken  effect,  the  said 
owner,  agent  or  operator  shall  furnish 
the  inspector  and  the  clerk  of  the 
county  court  as  aforesaid  with  a state- 
ment, and  a furtlier  map  or  olan  of  the 
progress  of  the  workings  of  such  mine, 
continued  from  the  lost  report  to  t e 
end  of  tlie  month  of  December  next  pre- 
coding, and  the  inspector  shall  correct 
his  map  or  plan  of  said  workings  in  ac- 
cordance with  the  statement  and  map  or 
plan  thus  furnished;  and  when  any  mine 
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is  worked  out  or  abandoned,  that 
fact  sliall  be  reported  to  the  In- 
spector, and  the  map  or  plan  of 
such  mine  in  the  office  of  tlie  clerk 
of  the  county  court  shall  be  care- 
fully corrected  and  verified." 


"Sec.  14817.  Whenever  the  owner, 
agent  or  operator  of  any  mine  shall 
neglect,  fail  or  refuse  to  furnish 
the  said  inspector  and  clerk  as  afore- 
said with  a statement,  the  map  or  plan 
or  addition  thereto,  as  provided  in 
section  14316  of  this  article,  at  the 
times  and  in  the  manner  therein  pro- 
vided, the  said  inspector  is  hereby 
authorized  to  cause  an  accurate  map 
or  plan  of  the  workings  of  such  mine 
to  be  made  at  the  expense  of  the 
said  owner,  agent  or  operator,  and 
the  cost  thereof  may  bo  recovered  by 
law  from  said  owner,  agent  or  operator, 
in  the  same  manner  as  other  debts,  by 
suit  in  the  name  of  the  inspector  and 
for  his  use." 


Y»e  aro  unable  to  find  that  the  State  Mining  Inspector 
has  any  authority  to  adjudicate  any  rights  of  the  parties, 
after  having  obtained  a map  of  a mine,  either  by  voluntary 
action  of  the  owner  or  aft or  compulsion  as  provided  in  the 
last  section,  supra. 


conclusion 


It  Is  the  conclusion  of  tills  department  that  any 
owner  or  tenant  of  any  tract  of  land  in  this  state,  upon 
complaint  to  a justice  of  the  peace  within  his  county,  may 
obtain  a survey  of  any  mining  operations  which,  in  his 
opinion,  unlawfully  extend  to  his  premises,  under  the  pro- 
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visions  of  Section  14739,  but  that  the  State  iline  Inspector 
although  entitled  to  a survey  of  all  raining  operations  has 
no  authority  to  prevent  trespass  through  mining  operations 
by  virtue  of  his  of flee, as  such  State  Inspector. 


Respectfully  submitted. 


RGBL2RT  L.  IIYDRR 

Assistant  Attorney-General 


RLHiCP 
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BONDS:  The  ten  year  statute  of  limitation  is  applicable 
to  drainage  district  bonds. 


August  27,  1942 


Honorable  Alvin  Smyth,  Treasurer 
and  Ex-Officio  Collector 
Stoddard  County 
Bloomfield,  Missouri 


Dear  Mr.  Smyth: 


FI  LED 

fS 


This  is  to  acknowledge  receipt  of  your  letter  of 
August  19th,  1942,  in  which  you  request  the  opinion  of 
this  department.  Your  letter  is  as  follows: 


"I  am  writing  you  relative  to  some 
Information  about  paying  a bond  drawn 
on  drainage  district  No.  17  Old. 

”This  bond  was  presented  here  at  my 
office  for  payment  and  I have  thus 
far  refused  payment  on  the  grounds 
that  the  bond  is  over  ten  years  old. 
This  bond  was  issued  on  June  1,  1915 
and  was  due  June  1,  1931.  There  lias 
been  no  payment  of  any  sort  on  this 
bond. 

nI  would  like  to  know  if  this  bond 
is  outlawed  or  should  I go  ahead  and 
pay  this  bond.” 


The  question  as  we  interpret  your  letter  is  whether 
or  not  the  statute  of  limitations  lias  run  against  the 
drainage  bond  mentioned  in  your  letter,  which  you  say  was 
executed  June  1st,  1915,  and  was  due  June  1st,  1931.  It 
will  be  observed  that  the  bond  has  been  due  more  than  eleven 
years . 


Sections  1012  and  1013,  R.  5.  Mo.  1939  (R.S.A.  Vol.  4, 
pp.  131  and  153),  provide  in  part  as  follows: 
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Section  1012: 


"Civil  actions,  other  than  those 
for  the  recovery  of  real  property, 
can  only  he  commenced  within  the 
periods  prescribed  in  the  following 
sections,  after  the  causes  of  action 
shall  have  accrued:  * a * * * * *n 


Section  1013: 


"Within  ten  years:  First,  an  action 
upon  any  writing,  whether  sealed  or 
unsealed,  for  the  payment  of  money 
or  property;  -<•  ■*  •*-  ■<  -*■  •*  -a  -a  -a  u 


The  question  then  to  he  determined  is  whether  or  not 
bonds  issued  by  drainage  districts  and  the  bond  in  question, 
come  within  the  provisions  of  the  ten  year  statute  of  limi- 
tations . 

We  do  not  think  there  is  any  question  but  that  the 
bond  issued  by  the  district  comes  within  the  terns  of  a 
sealed  writing  for  the  payment  of  money  or  property,  as 
used  in  Section  1013,  supra.  There  is  a scarcity  of  cases 
reported  bearing  on  the  question  of  a municipal  corporation 
pleading  the  statute  of  limitations  in  cases  involving 
bond  issues. 

The  general  male  is  stated  in  Jones,  Bonds  and  Bond 
Securities,  Vol.  1,  4th  Ed.,  Sec.  510: 


"The  statute  of  limitations  is  avail- 
able to  a municipal  corporation  as  a 
defense  to  an  action  to  obtain  judgment 
against  it  upon  its  bonds  or  the  interest 
coupons  originally  attached  thereto.  The 
applicable  limitation  is  that  prescribed 
by  the  statutes  of  the  State  wherein  the 
particular  municipality  is  located,  for 
there  is  where  the  remedy  must  be  solved." 
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The  United  Statea  Supreme  Court,  in  the  case  of 
Clark  v,  Iowa  City,  22  Law  3d.  427,  87  U.  S.  583,  recog- 
nized the  application  of  the  statute  of  limitations  to 
"bond  issues  by  a municipality,  and  said  the  following 
with  reference  to  same: 


"The  case  of  Lexington  v.  Butler 
(14  Wall.  202,  20  L.  ed.  809)  arose 
in  Kentucky,  where  the  statute  pre- 
scribes fifteen  years  as  the  limita- 
tion for  actions  on  bonds,  and  only 
five  years  for  actions  on  simple 
contracts.  The  action  was  upon 
coupons  of  certain  bonds  issued  by 
the  city,  and  the  city  pleaded  the 
Statute  of  Limitations  of  five  years, 
but  the  court  answered  that  bonds 
were  specialties  not  falling  within 
the  period  prescribed;  that  suits  on 
bonds  might  be  maintained  If  com- 
menced within  fifteen  years  after  the 
cause  of  action  accrued,  and  that  a 
suit  upon  a coupon  was  not  barred  by 
the  statute  unless  the  lapse  of  time 
was  sufficient  to  bar  also  a suit 
upon  the  bond,  as  the  coupon.  If  in 
tlie  usual  form,  was  but  a repetition 
of  the  bond  in  respect  to  the  interest 
for  the  period  of  time  therein  men- 
tioned, and  partook  of  Its  nature." 

(22  Law  Ed.  1.  c.  429.) 


And,  also,  in  the  case  of  Curtis,  et  al.  v.  Lialto  Irr. 
Dist.,  187  Pac.  117,  1.  c.  118,  the  Court  had  this  to  say, 
citing  many  cases  supporting  Its  statement: 


"In  the  absence  of  any  provision  to 
the  contrary,  each  bond  and  each 
coupon  is  a distinct  obligation;  and 
the  rule  Is-- and  we  think  it  supported 
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by  reason  as  well  as  by  over- 
whelming authority  - that  the 
statute  of  limitations  oegins  to 
nan  when  the  right  of  action  is 
complete.  As  already  Intimated,  it 
would  be  a strange  contention,  and, 
as  we  see  it,  an  illogical  conclusion, 
to  hold  that  the  statute  sleeps  with 
respect  to  bonds  or  coupons,  detached 
of  otherwise,  whilst  a complete  right 
of  action  upon  such  claims  exists  in 
the  holder.  * * * * 


Prom  the  above  and  foregoing  we  think  that  the  ten 
year  statute  of  limitation  of  Missouri  is  applicable  to 
the  drainage  bond  mentioned  in  your  letter,  unless  there 
is  some  peculiar  circumstance  with  relation  to  the  drain- 
age bond  in  question  which  would  toll  the  statute  of 
li.ii  tat  ions. 


CONCLUSION 


It  Is,  therefore,  our  opinion  that  if  suit  was  not 
instituted  on  the  bond  in  question  within  ten  years  after  the 
cause  of  action  accrued,  that  is,  within  ten  years  from 
June  1,  1931,  that  in  the  event  that  suit  is  brought  by  the 
owner  on  the  bond  in  question  the  drainage  district  could 
plead  the  statute  of  limitation  as  a bar  to  the  action  on 
the  bond  and  the  plea  would  be  sustained. 


Respectfully  submitted. 


COVELL  R.  HEWITT 

Assistant  Attorney-General 

APPROVED* 


ROY  LIoKITTRICK 
Atto  mey-General 
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Prosecuting  Attorney  not 
allowed  fee  where  punishment 
PROSECUTING  ATTORNEY  - was  not  assessed  iii  the  peni- 
tentiary, county  jail  or  by  fine. 


September  23,  1942 


Hon.  lorrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


Dear  Sir  s 


We  are  in  receipt  of  your  request  for  an  opinion, 
under  date  of  September  18,  1942,  which  reads  as  follows* 


"We  hand  you  herewith  cost  bill  rr2091, 
Oregon  County  in  the  case  of  ctate  vs. 
Charley  baird  Turner  et  al,  wherein  the 
cost  bill  shows  that  one  defendant  on  a 
plea  of  guilty  to  the  crime  of  burglary 
was  sentenced  to  two  years  in  the  Indus- 
trial School  for  Hoys  (Missouri  Training 
School)  at  coonville.  Mo.  The  two  other 
defendants  on  pleas  of  guilty  were  sen- 
tenced to  two  years  each  in  the  Industrial 
School  for  Clrls  at  Ohlllicothe,  to. 

"We  call  your  attention  to  the  Prosecuting 
Attorney  fee  of  v37.50  charged  at  Item  102 
on  this  cost  bill.  This  amount  represents 
a charge  of  s 12.50  for  convicting  each  of 
these  defendants  of  the  crime  of  burglary. 
We  request  your  official  opinion  as  to 
whether  or  not  this  is  a proper  charge 
against  the  State.  In  other  words,  is 
the  State  liable  for  a vl2.50  fee  for  con- 
viction of  burglary  where  a defendant  is 
sentenced  to  either  of  the  above  mentioned 
instituti  ns.  If  not,  what  is  the  proper 
amount  chargeable." 
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Section  9676  R.  S.  1-iaso^ri,  1939,  partially  reads 
as  follows* 


M a On  the  Return  of  the  summons 
or  other  process,  or  as  soon  thereafter 
as  may  be,  the  court  shall  proceed  to 
hear  the  case  in  a^  summary  manner,  and 
if  it  shall  determine  that  the  child  is 
a 'neglected  child'  within  the  definition 
thereof  contained  herein,  shall  enter  its 
order  or  Jud'^nent  accordingly  under  the 
provisions  of  this  article;  and  the  cost 
of  the  proceedings  may,  In  the  discretion 
of  the  court,  be  adjudged  against  the  pe- 
titioner, or  any  person  or  persons  sum- 
moned, or  appearin  as  the  case  may  be, 
and  collected  as  provided  by  the  law  in 
civil  cases.  All  costs  not  so  collected 
shall  be  paid  by  the  county,  * * 


The  above  partial  section  is  contained  In  Article  9,  of 
Chapter  56,  of  the  Revised  statutes  of  Missouri,  1939, 
which  applies  to  procedure  of  Juvenile  courts  in  counties 
of  fifty  thousand  inhabitants  ana  over.  It  Is  also  pro- 
vided in  this  partial  section  that  where  a petition  is 
filed  against  the  child  as  a delinquent,  and  the  child 
is  declared  a delinquent  by  the  court,  the  costs,  not 
collected  as  provided  by  law  in  civil  cases,  or  assessed 
against  the  petitioner,  must  be  paid  by  the  county. 

Section  9703  R.  3.  Missouri,  1939,  provides  a 
similar  procedure  for  the  collection  of  costs,  -.action 
9703,  supra,  applies  to  counties  having  a population  of 
less  than  fifty  thousand  Inhabitants.  Under  Section 
9704  h.  S.  Missouri,  1939,  a delinquent  child,  if  a 
boy,  may  be  committed  by  the  court  to  the  Missouri  Train- 
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ing  School  for  ^oys,  at  boor.v1_lle,  Missouri,  if  a girl, 
to  the  Stale  Industrial  Home  for  Girls,  at  Uhillicothe, 
Missouri,  and  if  a colored  girl,  to  the  State  Industrial 
home  for  Kegro  Girls,  at  Tipton,  Missouri. 

Under  the  delinquency  procedure,  and  under  Section 
9702  R.  S.  Missouri,  1939,  thereof,  a notice  must  be 
issued  requiring  the  parents,  or  the  person  having  cus- 
tody and  control  of  the  child,  to  appear  with  the  child 
at  the  place,  and  at  the  time  set,  in  the  summons.  This 
procedure  of  summoning  the  parents,  or  person  having 
control  and  custody  of  the  child,  only  appears  in  the 
delinquency  proceeding,  and  not  in  a proceeding  under 
the  general  criminal  law. 

Under  Section  9700  R.  S.  Missouri,  1939,  in  the 
discretion  of  the  Judge,  of  any  court  having  jurisdiction 
of  delinquent  ohi 1 dr en, under  the  provisions  of  Articles 
9,  or  10,  Chapter  56  R.  S.  Missouri,  1939,  any  netition 
alleging  a cuild  to  be  delinquent  may  be  dismissed  and 
such  child  prosecuted  under  the  general  criminal  law. 

When  a child  is  prosecuted  under  the  general  criminal 
law,  the  question  as  to  how  the  costs  hsall  be  paid  is 
set  out  in  Sections  4220  to  4225  R.  S.  Missouri,  1939,  in- 
clusive. Under  Section  4237  R.  S.  Missouri,  1939,  it  is 
the  duty  of  the  prosecuting  attorney  to  strictly  examine 
each  bill  of  costs  which  is  presented  to  him  by  the  clerk 
of  the  court,  under  Section  4236  R.  S.  Missouri,  1939,  and 
it  is  the  duty  of  the  Judge  and  prosecuting  attorney  to 
certify  the  bill  of  costs  to  the  state  auditor  if  the 
State  is  liable  for  the  costs,  or  to  the  clerk  of  the 
county  court  if  the  county  is  liable  for  the  costs.  This 
certificate  is  not  binding  on  the  state  auditor.  (State 
ex  rel  v.  Vilder,  196  Mo.  418,  95  S.  W.  396.) 

Section  13405  R.  S.  Missouri,  1939,  partially  reads 
as  follows: 
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n it  it  it  for  the  conviction  of  every 
defendant  in  the  circuit  court,  upon 
indictment  or  information,  or  before 
a justice  of  the  peace,  upon  informa- 
tion, when  the  punishment  assessed  by 
the  court  or  Jury  or  justice  shall  be 
fine  or  imprisonment  in  the  county 
Jail,  or  by  both  such  fine  and  im- 
prisonment, five  dollars;  for  the  con- 
viction of  every  defendant  in  any  case 
where  the  punishment  assessed  shall  be 
by  confinement  in  the  penitentiary,  ex- 
cept in  cases  of  rape,  arson,  burglary, 
robbery,  forgery  or  counterfeiting,  ten 
dollars;  for  the  conviction  of  every 
defendant  of  homicide,  other  than  capital, 
or  for  offenses  excepted  in  the  last  clause, 
twelve  dollers  and  fifty  cents;  for  the 
conviction  of  every  defendant  in  a capital 
case,  twenty-five  dollars;  for  his  services 
in  all  actions  which  it  is  or  shall  be  made 
his  duty  by  law  to  prosecute  or  defend, 
five  dollars.  ***«•*•&***•***  " 


Under  the  above  partial  section  fees  are  allowed 
prosecuting  attorneys  wherein  they  obtain  a conviction 
in  which  the  punishment  assessed  is  confinement  in  the 
penitentiary,  in  the  county  Jail,  or  a fine,  or  by  both 
such  fine  and  imprisonment  in  the  county  jail.  Vie  find 
no  provision  for  the  payment  of  a fee  to  the  prosecuting 
attorney  wherein  the  defendant  la  sentenced  to  the  Mis- 
ouri  Training  School  for  Hoys,  the  State  Industrial  Home 
for  Girls,  or  the  State  Industrial  Home  for  negro  Girls. 
All  fee  statutes  should  be  strictly  construed  against 
the  officer  and  where  no  fee  is  allowed  by  statute  the 
officer  in  performing  his  duty  acts  gratuitously.  It 
was  so  held  in  the  case  of  fcodaway  County  v.  Kidder, 

129  S.  V.  (2d)  857,  Par.  8,  where  the  court  said: 
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"It  is  well  established  that  a 
public  officer  claiming  compensation 
for  official  duties  performed  must 
point  out  the  statute  authorizing 
such  payment.  State  ex  rel.  Buder 
v.  liackmann,  305  Mo.  342,  265  S.  IV. 
532,  534;  State  ex  rel.  Linn  County 
v.  Adams,  172  Mo.  1,  7,  72  S.  V. . 655; 
Williams  v.  Chariton  County,  85  Mo. 
645." 


Under  Section  8998  H.  s.  ...is  sour  I,  1939,  the  court 
may  commute  sentence  of  any  uerson  under  the  age  of  seven- 
teen years  who  has  been  convicted  under  the  general  criminal 
law  of  this  State,  so  that  the  person  can  be  sentenced  and 
committed  to  the  Missouri  Training  school  for  Soys,  and  the 
same  applies  also  to  the  State  industrial  Home  for  Girls 
and  the  State  Industrial  Home  for  Hegro  Girls . 

In  reading  the  bill  of  costs  in  the  case  of  State 
v.  Charley  baird  Turner,  Dorothy  Finney  and  blmina  Finney, 
we  find  the  following  fees  set  out:  First,  "Issuing 

two  notices  to  parents ir2.00";  which  the 

clerk  claimed.  Under  the  general  law  we  find  no  such 
fee  allowed  the  clerk,  but  evidently  the  case  was  on  a 
petition  filed  for  delinquency,  although  It  states  "bur- 
glary. " Many  charges  of  delinquency  are  founded  upon 
general  law  bucL  as  burglary,  larceny,  robbery  etc., 
but  his  charge  is  merely  evidence  in  determining  whether 
the  defendant  is  guilty  of  delinquency  or  not.  Also,  in 
reading  the  bill  of  costs,  we  find  the  prosecuting  attor- 
ney claiming  *37.50,  as  a fee  for  the  convicting  of  three 
of  the  defendants  set  out  in  the  bill  of  costs.  We  find 
nothing,  however,  which  mentioned  a sentence  to  the  peni- 
tentiary, county  Jail,  or  assessment  of  a fine  or  a com- 
mutation directing  that  the  defendants  be  confined  in  the 
Missouri  Training  School  for  Boys,  and  in  the  Industrial 
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Home  for  Girls.  On  its  face,  the  bill  of  costs  appears 
to  be  the  costs  of  the  delinquency  case  for  which  the 
State  is  not  liable. 


CONCLUSION 


It  is  therefore,  the  conclusion  of  this  department 
that  the  fee  of  Thirty- sever  Dollars  and  Fifty  Cents 
(<,37,50),  charged  as  "Item  102"  on  the  within  described 
cost  bill  should  not  be  paid  by  the  State  or  by  the 
county,  for  the  reason  that  we  find  no  statute  authoriz- 
ing such  payment. 

It  is  further  the  opinion  of  this  department  that 
the  bill  of  costs  herein  described,  on  its  face,  shows 
that  the  defendants  were  convicted  of  delinquency  and 
not  burglary. 

It  is  also  the  opinion  of  this  department  that 
before  the  State  is  liable  for  the  costs  in  such  actions, 
where  the  defendants  are  sent  to  the  Missouri  Training 
School  for  Hoys,  at  boonvllle,  .'-issouri,  the  State  In- 
dustrial home  for  Girls,  at  Chillicothe,  Missouri,  and 
the  State  Industrial  Home  for  Negro  Girls,  at  Tipton, 
Missouri,  the  conviction  first  must  be  had  under  the 
general  law  and  the  sentence  then  commuted  to  the  above 
mentioned  Industrial  Homes. 

We  would  suggest  that  in  the  payment  of  such  cost 
bills  the  State  /uditor  should  require  a certified  copy 
of  the  information,  so  that  he  may  determine  whether  the 
conviction  was  had  under  the  general  criminal  law,  or  un- 
der the  Delinquency  Act.  The  fact  that  the  bill  of  costs 
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states  that  an  Information  was  filed  Is  not  conclusive, 
for  the  reason  that  an  Information  Is  filed  both  under 
the  Delinquency  Act  and  under  the  general  criminal  law. 


Respectfully  submitted 


W.  J.  BtJREL 

Assistant  Attorney  General 


AP?FiOVSD: 


ROY  iMcKITTRICK 

Attorney  General  of  Missouri 
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ASSESSORS: 

COMPENSATION: 
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Compensation  allowed  as 
Maximum  amount  of  fees 


sessors . 

which  he  may  retain. 


October  20,  1942 


Hon.  Forrest  Smith 
State  Auditor 
Jefferson  City,  Missouri 


’ filed 

n 


Attention:  W.  A.  Holloway,  Chief  Clerk 


Dear  Mr.  Smith: 


This  is  in  response  to  your  request  on  the  question 
of  what  fees  and  expenses  the  assossor  may  charge  and  claim 
in  counties  containing  a population  in  excess  of  forty 
thousand  populetion.  Hie  particular  assessor  to  which  you 
refer  is  the  A^eessor  of  Jasper  County,  Missouri.  This 
county,  according  to  the  last  decennial  census,  has  a pop- 
ulation of  78,705. 

Prom  the  letter  to  you  from  Mr.  Tout,  your  county 
auditor,  who  with  the  Assessor  of  Jasper  County  is  seeking 
the  above  information,  we  find  that  the  following  questions 
are  at  issue. 


1.  What  is  the  maximum  amount  of  salary 
or  fees  which  an  assessor  may  retain? 

2.  In  arriving  at  the  net  salary  of  the 
Assessor,  is  he  permitted  to  deduct 
his  automobile  expense? 

3.  Is  the  assessor  authorized  to  make  a 
charge  for  "compiling  land  blotters" 
and  for  correcting  land  blotters? 

In  speaking  of  the  charges  which  the  assessor  may 
make,  the  Supreme  Court  in  State  ex  rel.  Budor  v.  Hackman, 
265  S.  W.  532,  1.  c.  534,  said: 

"Before  the  state  can  be  held  liable  for 
the  payment  of  a fee  or  expense  Incurred 
in  its  behalf,  the  person  or  officer 
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claiming  such  fee  or  expense  must  he  able 
to  point  out  the  law  authorizing  such  pay- 
ment. (Citing  cases)" 

See  also  Nodaway  County  v.  Kidder,  129  S.  V..  (2d)  357. 

And  a ain  in  the  case  of  State  ex  rel  bucer  v.  Hackman, 
supra,  at  1.  c.  535,  the  court  said: 

"The  argument  of  hardship,  and  that 
an  officer  should  not  be  compelled  to  incur 
a financial  los,  in  performing  the  duties 
incident  to  his  office,  cannot  be  considered 
by  the  courts  in  passing  upon  the  rights  of 
relator,  as  fixed  by  the  statute.  Failure 
to  provide  a salary  or  fee  for  a duty  impos- 
ed upon  an  officer  by  law  does  not  excuse 
his  performance  of  such  duty.  * * * * 

And,  the  court,  in  speaking  of  necessary  expenses  allowed  the 
assessor,  in  the  l?uder  case  said,  1.  c.  534: 

"*  * * “foe  'actual  necessary  expenses' 
provided  for  do  not  Include  salaries  of 
any  character.  The  clear  meaning  of 
sections  13116  and  13124  is  that  the 
assessor,  in  addition  to  the  fees  allowed 
by  law,  shall  be  entitled  to  have  furnished 
to  him,  without  deduction  from  such  fees, 
all  his  necessary  printing,  stationery, 
postage,  arid  office  equipment,  and  that 
he  shall  be  reimbursed  for  all  outlays 
made  by  himself  and  his  deputies  by  way 
of  expenses  in  dolm  the  work,  for  the 
doing  of  which  work  he  and  they  are  fully 
paid  out  of  the  fees  allowed  by  law." 

Sections  10996  and  11364,  R.  S.  iissouri  1939,  fi>:  the 
compensation  of  assessors  for  their  services.  Section  10(>96 
provides  as  follows: 

"The  compensation  of  each  assessor  shall 
be  thirty-five  cents  per  list  in  counties 
hrving  a population  not  exceeding  forty 
thousand,  thirty  cents  per  list  in  counties 
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having  a population  of  more  than  forty 
thousand,  and  not  exceeding  seventy 
thousand,  and  twenty-five  cents  per  list 
in  counties  having  a population  in  excess 
of  seventy  thousand  inhabitants,  and 
shall  be  allowed  a fee  of  three  cents 
per  entry  for  making  real  estate  and 
personal  assessment  books,  all  the  real 
estate  and  personal  property  assessed 
to  one  person  to  be  counted  as  one 
name,  one-half  of  which  shall  be  paid 
out  of  the  county  treasury  and  the  other 
half  out  of  the  state  treasury:  Provided, 
that  nothing  contained  in  this  section 
shall  be  so  construed  as  to  allow  any 
pay  per  name  for  the  nemo  set  opposite 
each  tract  of  land  assessed  in  the  nu- 
merical list:  Provided  furthor . that  in 
the  city  of  St.  Louis  the  assessor  shall 
perform  the  duties  now  performed  by  the 
county  clerk  in  extending  taxes  on  the 
assessment  books  and  such  other  services 
pertaining  thereto  as  may  be  required  by 
law,  and  shall  be  allowed  the  same  com- 
pensation as  is  allowed  by  law  to  county 
clerks  for  such  services;  and  provided  also 
that  in  all  counties  of  this  state  having 
more  than  one  hundred  and  fifty  thousand 
inhabitants  except  in  such  counties  as  the 
assessor  may  now  or  hereafter  be  paid 
an  annual  salary  in  lieu  of  such  fees, 
the  compensation  of  the  assessor  shall  be 
twenty-five  cents  per  list  together  with 
such  other  fees  as  may  be  authorized 
by  law." 

Section  11364,  R.  S.  Missouri  1939,  provides  in  part 
as  follows: 

"Assessors  and  collectors  shall  be  com- 
pensated in  like  manner  and  in  like  amounts 
as  for  the  assessments  of  other  taxes:  * *" 

In  State  v.  Gower,  et  al,  101  S.  W.  (2d)  67,  66,  the 
court  in  speaking  of  the  duties  and  compensation  of  the 
assessor  said: 
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"That  as  compensation  for  making  the 
mmerical  assessment  in  the  land  list, 
an  assessor  should  be  paid  such  amount 
as  may  be  allowed  by  the  county  court 
not  to  exceed  the  sura  of  3 cents  for 
each  and  every  tract  so  assessed;  but 
that  all  contiguous  tracts  in  the  same 
section  and  all  contiguous  lots  in  the 
same  square  or  block  which  can  be 
consolidated  into  one  tract,  lot,  or 
call  shall  be  counted  as  one  tract. 

"That  as  for  compensation  for  taking 
the  lists  required  to  be  delivered  to 
him  by  owners  of  personal  property 
(in  counties  of  not  -ore  than  40,000 
popul  tion)  an  assessor  should  be  paid 
35  cents  for  each  list  taken  and  should 
also  be  paid  a fee  of  3 cents  per  entry 
for  each  entry,  of  a property  owner's 
name  and  the  personal  property  assessed 
to  him,  in  the  alphabetical  list  in  the 
part  of  his  book  covering  personal 
property. 

"That  sn  assessor  is  entitled  to  thirty- 
five  cents  per  list  for  each  list  he 
takes  which  contains  personal  property, 
whether  he  takes  it  from  the  owner  or 
makes  it  on  his  own  view  or  other  infor- 
mation obtained  as  specified  under 
Section  9760  or  section  9763,  R.  S. 

1929  (Mo.  St.  Ann.  Secs.  9760,  9763, 
pp.  7877,  7379),  but  he  is  not  required 
to  make  or  entitled  to  receive  any  com- 
pensation for  making  a list  containing 
only  real  estate." 

In  our  review  of  the  statutes,  we  fall  to  find  where 
it  is  provided  that  the  assessor  shall  be  allowed  "expenses 
for  his  automobile,"  "compiling  land  blotters,"  "correcting 
land  blotters"  or  for  preparing  a "motor  vehicle  registration 

list." 
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Lvon  though  It  Is  necessar  • for  the  assessor  to  per- 
form the  aforesaid  acts  in  making  assessments,  since  no 
provision  for  compensating  him  for  this  is  made  by  the 
statutes,  then,  followinr  the  ruling  in  the  Buder  case, 
supra,  he  cannot  be  allowed  compensation  therefor. 

Further,  referring  to  the  question  of  the  maximum 
amount  of  compensation  bb  officer  may  retain,  we  find  that 
Section  13450,  R.  S.  Missouri  1939,  provices'as  follows: 

"The  fees  of  no  executive  or  ministerial 
officer  of  any  county,  exclusive  of  the 
salaries  actually  paid  to  his  necessary 
deputies,  shall  exceed  the  sum  of  five 
thousand  dollars  for  any  one  year.  The 
foregoing  clause  shall  not  aoply  to  any 
county  or  city  not  within  a county  in 
this  state  now  containing  or  which  may 
hereafter  conlain  one  hundred  thousand 
inhabitants  or  more.  After  the  first 
day  of  Janu&ry,  1391,  every  such  officer 
shall  make  return  quarterly  to  the  county 
court  of  all  fees  by  him  received,  and  of 
the  salaries  by  him  actually  paid  to  his 
deputies  or  assistants,  stating  the  same 
in  detail  and  verifying  the  same  by  his 
affidavit;  and  for  any  statement  or 
omission  in  such  return  contrary  to 
truth,  such  officer  shall  be  liable  to 
the  penalties  of  willful  and  corrupt  per- 
jury." 

In  speaking  of  the  application  of  the  provisions  of 
this  section  to  various  county  officers,  the  Court,  in  State 
ex  rel.  Saline  County  v.  Price,  246  S.  W.  572,  573  said: 

"The  first  question  confronting  us  in  the 
record  arises  upon  the  contention  of  the  re- 
spondent that  section  11036,  R.  S.  1919,  is 
unconstitutional  because  it  reduces  the  max- 
imum compensation  allowed  to  public  offi- 
cers, including  the  sheriffs  of  the  several 
counties,  to  be  paid  out  of  the  fees  of  the 
office,  to  $5,000  per  annum,  while  section  13, 
art.  9,  of  the  Constitution  fixer  the  maximum 
amount  at  $ 10,000. 
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"The  constitutional  provision  referred  to 
is  sr  follows: 

"'The  fees  of  no  exec.ti  e or  ministerial 
officer  rtf  *my  county  or  municipality, 
exclusive  of  the  salaries  actually  raid 
to  hla  necessRT-’  deputies,  shell  exceed 
the  sum  of  ten  thousand  d olio re  for  any 
one  y~ar.  i-very  such  officer  shall  ■"p'ke 
return,  quarterly,  to  the  county  court 
of  all  fees  by  him  received,  ond  of  the 
salaries  by  him  actually  paid  to  his 
deputies  or  assistant,  stating  the  same 
in  detail,  on*  verifying  the  seme  by  his 
affidavit;  and  for  any  statement  or 
omission  in  such  return,  coutrrry  to  tr-’th, 
such  officer  shell  ' e liable  to  the 
penalties  of  villfl  and  corir ;ot  perjury.' 

"It  will  he  seen  that  this  provision  ao'lies 
to  all  executive  and  ninietorisl  officers  of 
the  counties  and  nunicipalitie*  • f te, 

and  th?re  is  nothing  in  tho  "erds  in  which 
it  is  exnresred  that  cither  fi;  r Lti  a unt 
of  th*Ir  iotul  - o 'p°nj ntlon  or  ths  amount 
which  they  ray  retain  r rn r the  ''an®  of 
their  raro^c  ive  ofrI  ec  f-  r such  C'  ’oensa- 
tion.  It  is  simply  a limitation  on  the  naxi- 
mum  amount  or  coripen' at  Ion  which  ±ay  bo 
allowed  them  by  the  Legislature,  without  In- 
terfering with  its  right  to  confine  the  com- 
pensation of  any  one  or  all  of  them  to  w^at 
it  may  consider  the  act  al  value  of  the  ser- 
vice rendered  in  the  office.  The  theory  of 
the  provision  seems  to  be  that  £.11  fees  are 
imposed  by  the  state  through  Its  laws,  and 
that  *h.en  collected  by  is  officers  they  be- 
come the  property  of  the  state  to  be  disposed 
of  at  Its  pleasure-  This  duty  of  collection 
may  be  and  Ir  performed  by  salaried  officers 
as  well  as  by  those  de~endin{  port  fcho  fees 
for  their  compensation,  snd  in  many  Inot&nces 
they  beer  nc  relotion  to  the  service  In- 
volved In  connection  with  the  natter  to  which 
they  pertain.  The  prominent  rnd  only  Idea  ex- 
pressed in  this  constitutional  provision  is 
the  protection  of  the  state  from  unreason- 
able charges  by  ministerial  and  executive  of- 
ficers affected, and  provided  for  their  com- 
pensation out  of  R fund  created  in  the 
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performance  of  their  duties.  The  only 
limitation  upon  the  legislative  branch 
of  the  government,  either  expressed 
or  implied,  is,  as  we  have  said,  a 
limitation  of  the  maximum  amount  of  the 
compensation  to  be  so  paid.  The  pro- 
visions of  sections  1103C  and  11037, 

R.  S.  1919,  have  no  tendency  to  inter- 
fere with  that  purpose.  This  point 
must  be  ruled  against  the  respondent •” 

In  this  case  the  court  held  that  the  sheriff  was  only  entitled 
to  retain  $5,000  per  annum  of  fees  earned. 

On  the  question  of  what  are  nfees"  the  court,  in 
the  Price  case,  supra,  said  at  1.  c.  575? 

"This  court,  in  Callaway  County  v.  Hender- 
son, 119  Mo.  32,  24  S.  W.  437,  adopted 
a definition  of  the  word  ’fees' as  used  in 
a similar  case  to  the  one  now  before  us 
as  follows: 

" ’Fees  are  a reward  or  wares  given  to  one 
as  a recompense  for  his  labor  and  trouble 
for  the  execution  of  his  office  or  pro- 
fession, as  those  of  an  attorney  or 
physician. ' 

"The  case  then  in  judgment  involved  the 
question  wl  ether  the  compensation  allowed 
by  law  and  actually  received  by  the 
county  clerk  for  the  labor  and  services 
of  keeping  the  accounts  of  his  office 
with  the  county  treasurer  were  such  as  he 
should  account  for  in  determining  the 
amount  which  he  might  retain  as  his  com- 
pensation, and  this  court  held  that  it 
must  be  eo  accounted  for,  adopting  the 
rule  that  it  Included  all  condensation 
received  for  work  done  by  him  and  his 
deputies  in  the  performance  of  a duty  im- 
posed by  law.  * * * i-n 
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Following  these  principles,  the  officer  Is  limited  to  #5,000 
as  the  maximum  salary  or  fees,  and  his  f^es  are  all  amounts 
received  for  work  done  by  him  or  his  deputies  in  the  perform 
ance  of  a cuty  imposed  by  law. 


CONCLUSION 


From  the  foregoin;  , it  is  the  opinion  of  this  depart 
ment  that  the  maximum  amount  of  salary  or  fees  which  the 
assessor  may  retain  is  5,000  per  annum.  V.e  are  further  of 
the  opinion  that  such  officer  is  not  authorized  to  deduct 
from  his  gross  fees  earned  the  expense  of  his  automobile  in 
arriving  at  his  net  salary. 

Further,  we  are  of  the  opinion  that  the  statutes  do 
not  authorize  the  assessor  to  charge  a fee  for  "compiling 
land  blotters,"  "correcting  land  blotters"  or  for  making  a 
"motor  vehicle  rerlstratlon"  for  a county.  Such  services 
are  Incidental  to  his  duties  In  preparing  assessment  lists 
for  which  he  receives  compensation  under  the  s atutes  above 
quoted . 


Respectfully  submitted. 


TYRE  Y.'.  BURT  N 

Assistant  Attorney  General 


TV  : Nf 
APPROVED: 


ROY  kctflTTRICK 
Attorney  General 


JUDICIAL  00toMISSI01T:  Appropriation  by  the  Legislature  necessary 

for  the  payment  of  the  expenses  of  the 
judicial  commissions. 


November  15,  1942. 


Honorable  Forrest  Smith 
tato  Auditor 

Jefferson  city,  Hiasourl 


FILED 


Dear  , r . ; mith: 


This  will  acknowledge  receipt  of  your  lettor  of 
November  12,  1942,  requesting  an  opinion  of  this  Department. 
This  opinion  request,  omitting  caption  and  signature,  is  as 
follows : 


"At  the  November  5,  1940  Goneral  Dloction, 
u Constitutional  Amendment  was  ndoptod, 
providing  for  the  nomination  of  persons 
for  Appellate  Jud  ;os. 

"Section  5 of  this  jnondiient  found  on  pa  e 
725  of  the  1941  i.issouri  news  provides: 

* expenses  - How  Paid.  All  xpenses  incur- 
red In  administering  this  amendment,  when 
approved  by  tho  Supremo  Court  of  Missouri 
shall  be  paid  out  of  the  State  Treasury. 
The  Supreme  Court  shall  certify  such 
expenses  to  the  State  uditor  who  siiall 
draw  his  warrants  thorefor  payable  out  of 
funds  not  otherwise  appropriated.* 

"I  would  like  an  opinion  from  your  office 
as  to  whether  I have  authority  to  pay  the 
expenses  of  this  Commission  in  the  absence 
of  an  appropriation  duly  passed  by  the 
legislature  anu  signed  by  the  Governor. 

"Since  it  will  bo  necessary  for  this  com- 
mission to  moot  In  tlio  near  future  to  make 
r co.  ii.iendations  for  a successor  to  Judge 
iiayes,  I would  appreciate  an  early  reply." 
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As  stated  in  your  requost  above,  on  November  5, 

1940,  at  the  General  .lection  a Constitutional  Amendment 
was  adopted  providing  for  the  nomination  of  persons  for 
appellate  Judges.  In  such  amendment  there  is  a provision 
made  for  tho  forming  of  a Judicial  Coixiission  and  the 
proc -dure  for  formin';  such  Judicial  Co  .mission  is  found  on 
page  724  of  tne  Lana  of  i lssouri  for  1941.  This  Commission 
is  given  specific  duties  in  the  placing  of  men  on  the  several 
courts  In  this  State,  and  as  a consequence  of  their  meetings 
in  the  furtherance  of  their  duties  aforesaid  thero  are  certain 
e ponses  incurred  in  the  administration  of  this  Amendment. 

In  Lection  5 Ox’  such  Amendment,  which  can  ue  found  at  page 
725,  Lav.a  of  Missouri,  1941,  ana  which  you  have  citod  in  your 
request,  provides  that  all  of  the  .xponses  incurred  in  the 
manner  stated  aoove  shall  be  paid  out  of  the  i tate  Treasury 
out  before  such  expenses  can  he  paiu  it  is  necessary  that 
they  shall  bo  certified  by  the  Supreme  Court  to  the  State 
Auditor  ’who  shall  draw  his  warrants  therefor  payable  out  of 
tho  funds  not  otherwise  appropriated,” 

Section  19  of  Article  X of  the  Constitution  of 
Missouri,  in  dealing  with  the  payment  of  moneys  out  of  the 
Treasury  of  tho  state  of  Missouri,  provia  s as  follows: 

"No  moneys  shall  ever  be  pai  out  of 
the  treasury  of  this  State,  or  any  of 
the  funds  under  its  management,  oxcept 
in  pursuance  of  an  appropriation  by 
law;  nor  unless  such  payment  bo  made, 
or  a warrant  shall  have  issued  therefor, 
within  two  years  after  the  passage  of 
such  appropriation  act;  and  every  such 
law,  making  a new  appropriation,  or  con- 
tlnuin  or  reviving  an  appropriation, 
siiall  distinctly  specify  the  sum  ap  iro- 
prlatod,  ana  the  object  to  which  it  Is 
to  be  applied;  and  it  shall  not  bo  suf- 
ficient to  refer  to  any  other  law  to  fix 
sucu  sum  or  object,  regular  statement 
and  account  of  the  receipts  and  expendi- 
tures of  all  public  money  shall  be 
published  from  time  to  time.” 

It  can  bo  seen  that  this  section  of  the  Constitution 
provides  that  no  moneys  can  bo  paiu  from  the  Treasury  of  the 
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Stats  of  ^li.souri  unless  there  is  an  appropriation  made  for 
t;iQ  purposo  for  which  the  mono}  is  to  <o  paid.  However,  the 
Constitutional  /amendment  wiiich  deals  with  the  Judicial  Com- 
mission, ana  consequently  the  section  thereof  which  provides 
for  the  payment  of  the  expenses  of  such  Commission,  has  now 
become  a part  of  the  Constitution  of  the  i tato  of  Missouri. 

Unuer  the  provisions  of  30c t ion  5 aforesaid,  it  might  bo  con- 
tended that  sucii  provision  is  an  appropxjr t ion  net  in  the  Consti- 
tution for  the  payment  of  expenses  incurred  oy  the  Judicial 
Commission.  If  this  point  of  view  as  correct  there  would  be 
no  violation  of  section  19,  \rticlo  X,  since  there  would  be  an 
appropriation  made  for  the  payment  of  these  expenses.  Appro- 
priations bi  the  Constitution  havo  been  ap  roved  of  in  certain 
cases  in  the  L tate  of  Missouri;  notably  In  the  case  of  State 
ex  rol.  Publishing  company  v.  Hackmann,  314  .0.  35  , 282  S.  V.. 
1007,  in  which  it  was  hold  that  an  appropriation  by  the  Consti- 
tution itself  was  permissible . However,  in  the  recent  case  of 
uunt  C.  hoore  v.  Dwight  H.  x’own,  ocrotary  of  .„tate,  decided 
oy  the  Supreme  Court  (not  yet  reported) , ana  which  was  the  case 
Involving  tne  "old  age"  amendment  to  the  Constitution  of  his- 
scuri,  the  Supreme  Court  hold  that  a constitutional  appropria- 
tion was  illegal. 

Therefore,  in  view  of  tne  conflict  of  tiio  decisions  at 
the  present  time  v;o  f :el  that  an  appropriation  should  be  made 
by  the  Legislature  ana  signed  by  the  Governor.  Anothor  Item 
that  should  be  considered  Is  that  It  might  be  possi ole  that  at 
so  10  future  time,  if  It  is  not  a fact  now,  more  lone^  will  be 
appropriated  by  the  Legislature  tlian  is  collocteu  and  placed  in 
the  Treasury  of  the  State  of  Lissouri.  If  such  should  be  the 
caso  ana  there  aro  oxpenses  incurred  by  the  Judicial  commission, 
there  could  be  no  payment  raado  on  a. count  of  ai ch  exponsos  be- 
cause there  would  be  n - "funds  not  otherwise  appropriated." 


Conclusion 


Therefore,  it  is  the  opinion  of  this  cepartmont  tliat 
the  propel’  wn}  to  meet  the  situation  set  out  in  your  request, 
since  wo  have  an  apparent  conflict  of  tne  decisions  on  the  matter 
of  constitutional  appropriations  ana  elso  that  at  sometime  more 
money  may  do  a propria ted  than  there  Is  money  In  the  Treasury, 
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would  be  for  tho  Logislaturo  to  make  an  appropriation  to  be 
signed  by  the  Governor,  for  t io  purpose  of  paying  tho  expenses 
of  the  Judicial  Commission, 


hespoctfully  submitted. 


join;  s.  Phillips 

.33  is  tan t >ttorney-General 


APPKOV  D: 


LdKHLKMg 

Attorney -General 


JSPrSO 
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FUND  COMMISSION:  Type  of  application  required  and  powers  and 

BONDS:  duties  of  Board  of  Fund  Commissioners  in 

replacing  or  payin  lost  bond  or  coupons  of 
the  State. 


December  30,  1942 


I* 


) 


Honorable  Forrest  Sm  th 
Secretary 

State  Board  of  Fund  Commissioners 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  Novem- 
ber 13,  1942,  as  fellows: 


"The  State  3oard  of  Fund  Commissioners  respect- 
fully request  your  legal  opinion  construing  the 
intent  of  Sections  13075  Article  1 and  13112 
Article  5,  Chapter  87  Revised  Statutes  of  liis- 
souri,  1959. 

e 

"The  specific  question  confronting  the  Board  of 
Fund  Commissioners  is  based  vpon  the  following 
statement  of  facts,  to-wit: 

"Lrs.  K.  R.  Cummings  of  the  City  of  St.  Louis, 
Missouri,  is  the  legal  holder  and  owner  of  twelve 
(12)  coupon  State  of  Missouri  noad  Bonds  Series 
"P"  aggregating  s 12, 000.  ihe  coupons  due  Feb- 
ruary 1,  1942  were  detached  from  said  bonds  and 
have  now  become  lost,  stolen  or  destroyed  before 
payment  and  the  said  Mrs.  k.  d»  Cummings  now  re- 
quests the  State  3oard  of  Fund  Commissioners  to 
accept  her  personal  bond  oi  indemnity  to  ade- 
quately protect  the  State  of  Missouri  against 
any  losses,  costs  or  damages  which  the  State  of 
Missouri  may  sustain  or  incur  by  waiting  a pay- 
ment of  these  various  coupons  without  the  physical 
delivery  of  the  coupons  to  the  fiscal  agent  of 
the  State  of  Missouri  for  payment* 

"The  Board  of  fund  Commissioners  would  like  to  be 
advised  whether  or  not  the  owner  of  the  lost 
coupons  above  referred  to  must  furnish  the  Board 
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follows : 


proof  of  publication  together  with  her  ap- 
plication, affidavit  and  bond  relating  to 
the  lost,  stolen  or  destroyed  coupons  unuer 
the  provisions  of  Section  13075  Article  1 
Rm  £..  Lo.  1939,  or  whether  or  not  the  Board 
of  Fund  Commissioners  may  authorise  and  order 
the  payment  of  said  lost,  stolen  or  de- 
stroyed coupons  upon  the  legal  holder  or 
owner  filing  an  application,  affidavit  and 
bond  as  provided  in  s aid  Section  13112 
devised  Statutes  of  fcisaouri  1939." 


As  we  view  this  question,  the  pertinent  statutes  are  as 
Section  13075  H.  5.  ho.  1939,  providing: 


"whenever  any  st  te  bond  or  bonds  or  coupon 
or  coupons  shall  oe  lost,  s tolen  or  destroyed, 
the  owner  'or  owners  thereof  may  make  appli- 
cation for  a renewal  thereof,  under  the  pro- 
visions of  articles  1 ana  2 of  this  chapter. 
Such  application  shaL 1 be  verified  by  affi- 
davit stating  the  fact  of  such  loss,  and  the 
cause  ana  circumstances  of  the  same,  how, 
when  and  where  such  loss  occuri’ed.  5 aid  ap- 
plication shall  also  be  accompanied  by  proof 
of  publication  for  four  weeks  successively, 
in  some  newspaper  published  in  the  city  of 
New  York,  and  one  published  in  the  city  of 
St.  Louis,  that  certain  bonds  or  coupons 
of  the  state  of  Missouri,  describing  them 
by  date,  amount,  number  and  object  of  their 
issue,  have  been  lost,  s tolen  or  uestroyed, 
and  that  application  will  be  aade  to  the 
state  auditor,  on  a day  the.  e in  specified, 
for  the  issue  of  duplicates  of  the  same,  under 
the  provi  sions  of  articles  1 and  2 of  this 
chapter. " 
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Section  13076  R.  S.  iio.  1939,  providing: 

"The  said  application  sh-11  also  be  accompanied 
by  a bond,  to  be  given  by  such  owner  or  owners, 
on  unencumbered  real  estate  within  this  state, 
or  bonds  of  the  United  States  or  of  the  state 
of  Missouri,  in  aouble  the  amount  of  the  prin- 
cipal and  unpaid  interest  of  said  bond  or 
bonds  at  t he  time  of  application,  conditioned 
to  save  the  state  harmless  from  all  damages 
or  loss  by  reason  of  such  issue  of  duplicates 
or  warrants,  which  said  bond  shall  be  ap- 
proved by  the  governor,  and  shall  be  filed  in 
the  office  of  the  e tate  auditor;  and  suit 
may  be  brought  upon  said  bond  in  behalf  of 
the  state  at  any  time  within  ten  years  after 
the  original  bond  or  coupons  shall  be  pre- 
sented to  the  state  treasurer  or  state  aud- 
itor or  any  fiscal  agent  of  this  state  for 
payment.  If,  thereupon  the  governor  is  satis- 
fied that  said  bonds  or  co  upons  have  been 
destroyed  or  lost  or  stolen,  then  and  In 
that  case  he  shall  oraer  duplicate  bonds  or 
coupons,  of  like  number,  d te  and  amount  of 
the  original  bonds  or  coupons,  to  be  Issued; 
or  they  may,  in  their  discretion,  order  a war- 
rant for  the  amount  of  such  bonds  and  coupons 
to  be  drawn  on  the  sinking  fund  for  the  pay- 
ment of  the  same.  When  bonds  are  Issued,  semi- 
annual coupons  shall  be  attached  thereto  In 
the  same  numbtr  as  on  the  original  bonds  at 
the  time  of  their  loss,  destruction  or  theft." 


Section  13112,  rt.  5.  iio.  1939,  providing: 

"Yibenever  application  is  made  for  reissue  of 
lost  bonds  or  coupons,  and  proper  bond  has  been 
given  by  the  applicant  and  approved  by  the  gov- 
ernor, as  required  by  section  13075,  h.  S.  1939, 

* 
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the  board  of  fund  commit  a loners  shall e x- 
amine  the  matter,  and  if  they  are  satis- 
fied that  said  bonds  or  coupons  have  been 
destroyed,  lost  or  stolen,  then  they  shall 
order  duplicate  bonds  or  coupons  of  like 
numbers,  date  and  amount  of  the  original 
bonds  or  coupons  to  be  issued,  or  they 
may,  in  their  discretion,  oruer  a warrant 
for  the  amount  of  such  bonus  or  coupons 
to  be  drawn  on  the  ap  jropriation  made  by 
the  general  assembly  for  state  sinkin0  fund 
or  state  interest  fund,  for  the  payment 
of  the  same." 


We  think  the  solution  to  this  question  is  simple  if  the 
background  of  the  statutes  is  understood,  sections  13075  and 
15076  Rm  S.  i o.  1959  nave  their  origin  it  the  General  ' tatutes 
of  1365,  page  93,  where  the  substance  of  both  was  c ontained  in 
Section  70.  Certain  amendments  thereafter  were  maae  and  aaopted 
at  the  1879  revision  . ession  and  the  substance  of  said  section 
70  emerged  es  actions  7619  and  7620  \.  . >o.  1879.  No  changes 

thereafter  appear  until  the  1909  revision  session  where  the  words 
"of  articles i and  2"  were  added  as  they  now  appear  in  action 
13075  R.  S.  Eo.  1939.  fhese  words  and  figures  were  added  by 
the  revision  commission,  and  were  not  adued  to  said  section  by 
any  act  adopted  by  the  General  Assembly.  A revision  commission 
has  no  legislative  powers  (Ex  Parte  Hutchens  296  Eo.  331,  335) 
hence  the  addition  of  these  words  and  figures  is  ineffective 
for  any  purpose  and  they  may  be  disregarded.  Also  the  reference 
to  Article  2 is  clearly  erroneous.  In  h.  5.  Io.  1909,  Article 
2 of  this  Chapter  pertained  to  "Depositories  of  htate  honeys" 
as  it  now  does,  and  nothing  therein,  then  or  now,  refers  to 
lost  bonds  or  coupons.  The  reference  as  .vuded  in  1909  by  the 
revision  commission  should  have  been  to  article  S'  which  In  1909  and 
at  present  does  contain  provisions  relating  to  lost  bonds  and 
coupons. 

Section  13112  it.  ...  ko.  1939  stems  from  an  Act  in  Laws 
1891,  page  16,  Section  4.  It  has  come  down  to  date  without 
change.  Section  18  of  this  act  was  a provision  repealing  all  acts 
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or  parts  of  act  in  conflict  with  the  provisions  of  the  new 
act.  It  appears  chat  Gection  13112  a.  - . . o.  1939,  by  pro- 
viding that  the  Board  of  » und  Commissioners  should  examine 
the  facta  and  replace  or  paj  off  lost  oonas  or  coupons,  causes 
a conflict  to  exist  between  these  provisions  and  the  tame 
provisions  of  Sections  13075  and  13075  li.  L.  ho.  1939,  where- 
in the  Governor  is  alone  given  those  duties  and  powers.  There- 
fore, unuer  Lection  18,  Laws  of  U o.  1891,  page  16,  fections 
13075  and  15076,  in  so  far  as  tnelr  provisions  conflict  with 
Section  13112,  have  been  repealed.  Ho. ever,  uue  to  the  ref- 
erence to  ..eccion  13075  h.  S.  ko.  1939,  made  in  lection  13112 
. Me,  1939,  it  is  clear  that  die  oenez’al  i-ssemoly  in- 
tended that  Sections  13075  ana  13076  i*.  5.  ho.  1939,  still 
to  be  e-fective  for  all  purposes  except  t hat  part  thereof  which 
vests  the  Governor  with  the  sole  power  to  examine  the  facts  and 
order  lost  bonds  or  coupons  replaced  or  jaid. 

Under  the  above  tnreei statutes,  in  our  opinion,  the  fol- 
lowing is  necessary  for  the  replacement  or  payment  of  a J.ost 
bond  or  coupon.  The  Owner  of  the  bona  ox*  coupon  shoulu  take 
written  application  to  the  State  Auditor  stating  the  fact  of  a 
loss,  the  cause  and  circumstances  and  how,  when  and  where  such 
loss  occurred.  The  application  must  be  verified  by  affidavit 
and  shall  be  accompanied  by  ^roof  of  publication  for  four  suc- 
cessive weeks  In  some  newspaper  published  in  New  York  City  and 
one  newspaper  mblished  in  the  City  of  St.  uouis.  The  publica- 
tion notice  shall  state  that  certain  bonds  or  coupons  of  the 
State  of  Missouri  have  been  lost,  aescribin  them  by  uate,  amount, 
number  and  object  of  their  issue  and  that  on  a day  certain  ap- 
plication will  be  —ade  to  the  -tate  Auditor  for  the  issuance  of 
duplicates  of  the  lost  b~nds  or  coupons,  ihe  application  must 
also  be  accompanied  by  a bond  ; iven  by  the  owner  of  the  lost 
bonds  or  coupons,  on  unencumbered  real  estate  within  this  state 
or  on  bonds  of  the  United  states  or  of  the  -tate  of  Missouri, 
in  double  the  amount  of  the  lost  bonds  or  coupons  that  are  to  be 
i*eplaced,  conditioned  to  s ave  the  state  hair  less  from  all  loss 
that  may  be  occasioned  by  reason  of  the  replacement  or  payment 
of  the  lost  bonds  or  coupons.  This  oond  is  to  be  approved  by 
the  Governor  and  filed  w'ith  the  Ltate  Auditor.  Upon  this  appli- 
cation the  Fund  Com.  issioners  are  to  act  and  said  body  may  either 
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cauee  duplicates  of  the  lost  bonds  or  coupons  to  be  issued  or 
they  may  p^y  off  the  lost  bond  or  coupon  by  causing  a warrant 
to  be  drawn  in  payment  of  the  same. 


CO  JCLU:  ION. 


It  is,  therefore;,  our  opinion  that  -fictions  13075  and 
13076  ...  . iio.  1339,  govern  the  form  of  application  for  re- 

placement or  payment  of  lost  bonds  or  a upons  end  must  be 
complied  with;  that  action  15112  *t.  • Mo,  1959,  vests  the 

Board  of  Fund  Commissioners  with  the  sole  authority,  after 
the  statutory  application  has  been  filed,  to  aetemine  whether 
said  lost  bonds  or  coupons  will  bo  replaced  or  paid. 


. respectfully  submitted 


LA  HENCE  L.  BivADLLJf 

Assistant  Attorney  General 


Ai'PHOVhD: 


uoTTTcTrTTTTrrhT 

Attorney  General 
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TAXATION: 

SPECIAL  ROAD  DISfRICTS: 


00x111,11331  oners  of  special  road 
districts  not  authorized  to  levy 
a t ax 


April  22,  1942 


lion,  D.  F.  Spratt 
Presiding  Judge 
County  Court 
Platte  City,  Missouri 

Dear  Sir: 


Tills  is  in  reply  to  yours  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  following 
statement  of  facts: 


"Can  a board  of  Special  P.oad  Com- 
missioners legally  set  a levy  in 
excess  of  the  twenty-five  (25/) 
cents  provided  for  in  Section  0527 
for  the  maintenance  of  roads  and 
bridges  within  that  district  with- 
out a vote  of  the  people  in  such 
district?" 


We  are  unable  to  tell  from  your  request,  whether  or  not 
the  special  road  district  to  which  you  refer  is  one  which  is 
organized  under  Article  11,  Chapter  46  R.  S.  Mo.,  1939,  re- 
lating to  special  road  districts  and  benefit  a ssesaments,  or 
whether  it  is  a apecfcl  eight  mile  road  district  organized 
under  Article  10  of  Chapter  46  R.  S.  ho.,  1939. 

If  you  refer  to  a special  roud  district benefit  assessment 
organized  under  article  11,  chapter  46  R.  S.  Lo.  1939,  we 
think  your  inquiry  will  be  answered  by  the  copy  of  tlie  opinion 
herewith  enclosed,  dated  April  7,  1942,  directed  to  Honorable 
Leon  7.  • Coe,  Prosecuting  Attorney  of  Atchison  County,  Missouri. 

If  you  refer  to  tne  special  road  district  under  Article  10 
of  Ciiapter  46  R.  S.  Mo.,  1939,  which  applies  to  the  ordinary 
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eight  nlle  district,  v/e  make  the  follov/ing  observations  and 
conclusions: 

The  office  of  Comm  S3 loner  of  a special  roeu  district 
is  created  by  statute  and  such  com.  issluner  must  look  to  tlie 
statute  for  his  autliority  to  act.  In  our  examination  of  the 
provisions  of  said  Article  10,  Chapter  43  fi.  S,  io.,  1939, 
relating  to  such  special  road  districts,  we  fail  to  find  wliere 
any  authority  has  been  granted  to  commissioners  of  such  dis- 
tricts to  set  a levy  for  a tax. 

Under  Section  8691  R.  S,  Mo.,  1939,  all  taxes  for  rood 
purposes  including  special  road  and  bridge  taxes  on  property 
v/lthin  such  special  road  districts  a re  paid  to  the  commissioners 
of  that  district  upon  demand. 

Revenue  for  special  road  districts,  w lch  is  derived 
from  a levy  of  taxes  is  provided  for  by  . ect ions 8526,  8527 
and  bection  23  of  Article  10  of  the  Constitution,  The  levy 
for  general  road  and  bridge  purposes  which  may  not  exceed t wen ty 
cents  (20/)  on  the  one  bundled  dollars  assessed  valuation  is 
authorized  by  virtue  of  the  provisions  of  Section  3526  .t*  3, 

Mo.,  1939,  aid  is  included  within  nnd  classed  as  taxes  for 
"county  purposes".  This  levy  must  be  within  the  limits  auth- 
orized by  Section  11  of  Article  10  of  the  Constitution,  It 
will  be  noted  that  the  county  court  is  the  body  which  makes  the 
levy. 

The  levy  authorized  by  l ection  8527  Ft,  £,  Mo,,  1939*  Is 
designated  as  f'c.  cl  .1  road  and  bridge  tax".  It  is  in  addition 
to  the  tax  authorized  under  orovisions  of  said  Section  8526  :i,  S. 
Mo.,  1939,  and  Section  12  of  Article  10  of  the  Constitution 
and  Is  authorized  by  Section  22  of  Article  10  of  t he  Constitution* 
it  will  be  noted  that  the  maximum  amount  of  this  tax  which  nay 
oe  levied  is  twenty-five  cento  (25/),  You  will  also  noto  that 
the  county  court  makes  this  levy. 

The  only  other  ad  valorem  tax  authorized  to  be  levied 
for  road  and  bridge  purposes  is  provided  for  by  Sections  of 
Article  10  of  the  Constitution,  Thi3  section  is  as  lollows: 

"In  addition  to  the  taxes  now  authorized 
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to  b e levied  for  county  purposes, 
under  and  by  virtue  of  section  11 
of  article  10  of  the  Constitution 
of  this  [State,  and  in  addition  to 
the  special  levy  for  road  and  bridge 
jurposes  authorized  by  section  2 2 
of  article  X of  the  Constitution  of 
this  State,  it  shall  be  the  duty 
of  the  county  court  of  any  county  in 
this  Stute,  when  authorized  so  to  d o 
by  a majority  of  the  qualified  voters 
of  any  road  district,  general  or 
special,  voting  thereon  at  an  election 
held  for  suchpurpose  to  make  a levy 
of  not  to  exceed  fifty  cents  on  the 
one  hundred  dollars  valuation  on  all 
property  within  uuch  district,  to  bo 
collected  in  the  same  manner  as  state 
ana  county  taxes  are  collected,  and 
placed  to  the  credit  of  the  road  dis- 
trict authorizing  such  special  levy. 

It  shall  be  the  duty  of  the  oounty  court, 
on  petition  of  not  less  then  ten  quali- 
fied voters  and  taxpayers  residing  with- 
in any  such  road  district,  to  submit 
the  question  of  authorizing  such  special 
election  to  be  held  f or t hat  purpose, 
within  twenty  days  after  filing  of  such 
petition. n 

It  will  also  be  noted  that  this  section  only  permits 
the  tax  to  be  levied  by  the  county  court,  and  then  only  when 
authorized  by  a vote  of  the  qualified  voters  of  the  district. 

In  State  ex  rel.  Kersey  v.  ^emiscott  Land  & Cooperage  Co. 
317  ho.  41,  295  &•  W.  78,  it  was  held  that  the  constitutional 
provision  (Article  X,  Sec.  22)  authorizing  a special  tax  for 
roads  anu  bridges  was  an  express  grant  of  discretionary  power 
to  the  county  courts  and  was  a limitation  of  the  power  of  the 
Legislature.  The  co^rt  said,  1.  c.  80,  295  S.V..: 

"It  will  be  noted  that  this  section  of 
the  Constitution,  in  plain  and  simple 
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language,  provides,  in  addition  to 
taxes  authorized  to  be  levied  for 
county  purposes  (under  Section  11  of 
Article  X of  the  Const.)  the  county 
courts  may  levy  and  collect,  as  state 
and  county  taxes  are  collected,  a 
special  tax  of  not  more  than  twenty-five 
cents  on  each  one  hundred  dolla*  val- 
uation, to  be  used  for  roads  and  bridges, 
but  for  no  other  purposes  whatever;  aid 
the  power  thus  conferred  upon  the  county 
courts  is  declared  to  be  discre tlonary. 

This  is  an  express  grant  of  power  to 
the  county  courts,  and  is  a limitation 
of  the  power  of  the  Legislature;  a 
power  granted  to  the  county  courts  to 
levy  and  collect  a special  tax  for 
road  and  bridge  purposes.” 

So  it  will  be  seen  here,  that  the  people  by  this  con- 
stitutional amendment,  have  expressly  granted  to  the  county 
court,  the  power  of  malting  a levy  in  addition  to  that  author- 
ized by  Sections  12  and  22  of  Article  10  of  the  Constitution. 
Even  if  the  Legislature  were  to  attempt  to  pass  an  act  auth- 
orizing the  commissi  oners  to  make  a levy  such  legislation, 
according  to  the  I’emiscott  case,  supra,  would  be  in  violation 
of  said  Section  23  of  Article  10  and  v/ould  therefore  be  void. 


CQSCLUSI . N 


From  the  foregoing,  it  is  the  opinion  of  this  Department, 
that  special  road  district  commiss loners  may  not  set  a levy 
in  excess  of  the  twenty-five  cents  (25/)  provided  for  in  Sec- 
tion 0527  R.  S.  ho.,  1939,  for  the  maintenance  of  roads  and 
bridges  within  that  district. 

he  aro  futher  of  the  opinion  that  if  a levy  is  authorized 
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by  a vote  of  t he  people  under  the  provisions  of  Section 
23  of  Article  10  the  Constitution,  that  the  county 
court  is  the  body  w hich  sho  Id  make  ti  e levy. 

Respectfully  subm  ttcd 


TYRE  W.  3UKT0N 

Assistant  Attorney  General 


APPROVED: 


hW  LcrLlTiV.lCK 

Attorney  General 


T/.a-JV 


STATE  BOARD  OP  HEALTH:  There  is  po  legal  duty  for  the  State 

Foard  of  Health  to  make  tests  of  medico- 
1 ■ ~al  nature.  There  is  no  statute  pro- 
hibiting the  sane  to  be  made /In  the 
S*-*- te  Foard  of  ealth  when  the  requisite 
cost  is  nai'i  by  thr  official  or  county 
r e o u e s t- Ing  th e seme. 


January  6,  194F 


Dr.  James  Stewart 
State  Health  Co.mmlss  loner 
Jefferson  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  request  for  an  official 
opinion  under  date  of  August  26,  1941,  upon  the  question 
submitted  by  your  office,  in;  substance,  as  follows: 

"As  to  whether  the  State  Laboratory 
of  the  Board  of  Health  could  be  used 
for  an  analysis  of  a medico-legal 
nature  for  the  testing  of  blood 
specimen  of  nan  killed  in  accident  for 
the  presence  of  alcohol,  upon  the  re- 
quest of  a prosecuting  attorney." 


Most  public  health  laws  are  a constitutional  and 
proper  exercise  of  the  police  power  of  the  State,  and  the 
powers  conferred  on  the  Board  of  Health  and  State  Health 
Co  imissloner  in  order  to  enable  them  to  perform  their  im- 
portant functions  in  safe-guarding  the  public  health 
should  receive  a liberal  construction  as  held  by  the 
Supreme  Court  in  State  ex  rel.  Horton  vs.  Clark,  ot  al. 

9 S.  W.  (2d)  G35,  Nevertheless,  the  State  Board  of  Health 
and  State  Health  Commissioner  are  creatures  of  statute 
and  their  powers  and  duties  are  generally  limited  by  the 
legislative  enactments.  See  Ruling  Case  Law,  Vol.  12, 
page  1268. 

Among  the  statutes  setting  forth  the  powers  and  duties 
of  the  Stale  Board  of  Health  and  State  Health  Commissioner 
are: 


Dr.  James  Stewart 


(2) 


January  6,  1942 


Section  9735  R.  S.  Missouri,  1939,  which  provides 
for  the  creation  of  the  State  Board  of  Health  and  provides 
for  its  powers  and  duties  and  which  states  that  the  State 
Board  of  Health  is: 


M*  * * to  safeguard  the  health  of  the 
people  of  the  state,  counties,  cities, 
villages,  and  towns,*-  * *"  and  "■»  *•  * 
to  study  causes  and  prevention  of  dis- 
eases ard  preventi  n of  contagion,  etc., 
* * * * " 


Section  9288  R.  S.  Missouri,  1939,  provides  that  it 
shall  be  the  duty  of  t he  State  Board  of  Health  or  its 
Secretary  (Commissioner): 


"*  * * to  make  bacteriological  tests  and 
other  scientific  analyses  and  investiga- 
tion when  requested  by  the  health  super- 
visor or  the  superintendents  of  the  state 
eleemosynary  institutions  in  caring  for 
the  health  of  the  patients  in  any  of  said 
institutions." 


Section  9751  R.  S.  Missouri,  1939,  provides  that  the 
St ace  Board  of  Health  shall  in  making  and  enforcing  rules 
and  regulations  for  the  maintenance  of  a safe  quality  of 
drinking  water  dispensed  to  the  public; 


"*  * * to  collect  samples  of  and 
analyse  drinking  water  disponsod  to 
the  public  when  requested  by  municipalities 
corporations  or  individuals  * * *"  upon 
payment  of  fee  for  said  analyses. 


e find  no  statutory  provision  making  it  the  duty  of 
the  State  Board  of  Health  or  the  St  te  Health  Commissioner 
or  the  St  te  Board  of  Health  Laboratory  to  make  tests  or 
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analyses  of  a medico-legal  nature  Tor  Individuals  or  officials* 
Unless  the  laboratory  tests  or  analyses  requested  are  for 
the  safeguarding  of  the  public  health  or  the  promotion 
thereof,  or  required  in  the  necessary  administration  of 
the  office  of  the  State  Health  Cortmiss loner  in  performing 
his  duties  and  functions  for  the  State  Board  of  Health  au- 
thorized by  statute  or  in  caring  for  the  health  of  patients 
in  state  eleemosynary  institutions,  then  any  such  laboratory 
tests  made  by  the  State  Board  of  Health  Laboratory  would 
be  purely  voluntary  on  the  part  of  the  State  Health  Com- 
missioner. 


CORCLUSIOII 


It  is,  therefore,  the  opinion  of  this  department  that 
there  is  no  legal  duty  imposed  on  the  State  Board  of  Health, 
the  State  Health  Commissioner  or  State  Board  of  Health 
Laboratory  to  make  laboratory  tests  of  a medico-legal  nature 
unless  they  be  required  for  the  safeguarding  of  the  public 
health  of  the  citizens  of  the  State  or  in  connection  with 
necessary  duties  and  functions  required  by  statute  of  the 
State  Board  of  Health  or  State  Health  Commi ss loner . So  it 
would  necessarily  follow  that  the  St  te  Board  of  Health 
Laboratory  has  no  legal  duty  under  the  law  to  make  laboratory 
tests  of  a blood  specimen  of  a man  killed  in  accident  for 
the  presence  of  alcohol*  Hgwever,  in  reviewing  the  statutes 
and  the  duties  of  the  State  Board  of  Health  as  outlined, 
supra,  we  find  no  section  which  prohibits  a blood  test  of 
persons  killed  in  accidents  for  the  presence  of  alcohol,  and 
are  of  the  opinion  that  the. State  Board  of  Health  is  not  pro- 
hibited from  making  such  tests,  provided  that  the  reasonable 
cost  of  same  is  paid  by  the  county  or  official  requesting 
the  3 ane. 


Respectfully  submitted. 


APPROVED: 


V..1R-  C.  THURLO 

(Acting)  Attorney  General 


OLLIVER  W.  N0LL1T 

Assistant  Attorney  General 


OWll/rv 


BOARD  OP  HEALTH:  May  select  sane  employees  to  administer 

merit  system  that  may  already  be  employed 
to  administer  some  other  merit  system,  but 
may  not  maintain  joint  records,  etc.;  may 
not  enter  into  joint  merit  system  even 
though  upon  request  of  Children’s  Bureau* 


Janu  ry  16,  1942 


L>r.  Janes  Stewart 
State  Health  Commissioner 
Jefferson  City,  Missouri 


Do* r Sir: 


T-  is  will  acknowledge  receipt  of  your  letter  of 
November  27,  1941,  which  is  in  part  as  follows: 


"November  5th,  I wrote  you  a letter 
asking  your  office  to  review  your  re- 
cent opinion  on  House  Bill  S' 501,  re- 
garding the  establishment  of  a singlo 
merit  system  tgency  or  a joint  merit 
system*  On  November  15th,  1941,  I re- 
ceived a letter  from  your  office  asking  that 
wo  be  -tore  definite  on  our  word  ’cooperat- 
ing’ with  other  merit  systems  in  the 
State . 

"It  is  the  desire  of  this  Department  to 
follow  your  indications  as  to  the  legality 
of  sotting  up  and  operating  the  merit 
system.  It  was  p inted  out  to  us,  by 
the  Children’ 3 Bureau,  in  ashington,  D* 

C.,  th  t the  Health  Departments,  in  ot  .or 
states,  were  cooperating  in  what  they 
termed  ’Joint  merit  systems ’ , i.  e.,  each 
individual  agency  paid  for  parttime  services 
of  a single  merit  system  council,  of  a 
single  merit  system  supervisor,  and  paid 
its  pro  r ta  share  in  maintaining  the 
necessary  office  space,  equipment,  and 
office  personnel  so  that  the  duties  and 
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functions  of  the  merit  system  established 
would  carry  out  the  Intent  of  the  merit 
system  for  each  individual  agency  that 
was  cooperating*  By  this  method  of  func- 
tion the  total  cost  to  the  various  agen- 
cies would  be  materially  reduced* 

"if  ic  if  i;  if  v-  v if  if  ifif  if  if  if  it  it-  it-  it-  if 

"The  Children’s  Bureau  had  a policy  in 
existence  at  the  time  House  Bill  //501  was 
enacted  in  several  ottner  states  that  com- 
plied with  tills  policy  by  entering  into 
single  merit  systems  and  joint  merit 
systems.  If  the  Children’s  Bureau  re- 
quests the  State  Board  of  Health  to  enter 
into  a joint  merit  system,  would  it  not 
be  the  right  and  duty  of  the  St  te  Board 
of  Health  to  comply  with  this  regulation? 

"if  a * if  if  if  if  if  if  if  if  « «•  « if 

"It  should  be  r.oted  that  the  appointment 
of  personnel  of  any  Department  utilizing 
the  merit  system  council  is  made  by  the 
i.jepartment  itself,  and  the  rules  and  regu- 
lations of  the  merit  system  council  are 
formulated  insofar  as  they  apply  to  that 
particular  department,  by  that  department 
itself. 

"it-  if  if  if  it  if  * if  if  if  * if  if  if  if  if  if  * it,” 


On  September  15,  1841,  we  rendered  an  opinion  to 
Ur.  A.  L.  Landwehr  of  your  Department,  respecting  the 
establishment  of  a merit  system  under  House  Bill  „ 501, 

Laws  of  Missouri,  1841,  page  370.  In  that  opinion  we  said, 
page  11,  as  follows: 


"In  connection  with  t .is  you  ask  in  your 
request  whether  House  Bill  501  allows  the 
Board  of  Health  ’to  come  under  the  State 
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Merit  ystein  o.'  whether  it  will  be  neces- 
sary to  set  up*  Its  own  merit  system*  ..e 
arc  of  the  opinion  the  hoard  will  have  to 
set  up  a merit  system  of  its  own.  There 
is  no  such  tiling  as  a State  Merit  System 
in  Missouri*  The  only  other  merit  sys- 
tem in  operation  In  this  state  are  those 
carried  on  by  the  Unemployment  Compensa- 
tion Commission  and  the  Social  Security 
Commission.  The  first  has  for  its  au- 
thority Section  9426  d,  H.  S.  Missouri, 

1959,  w :ich  relates  to  the  Unemployment 
Compensation  Commission  lone.  ^»o  far  as 
we  are  informed,  unless  the  Sixty-first 
General  Assembly  took  some  action,  the 
Social  Security  Commission  has  no  statutory 
authority  supporting  the  merit  system 
there  in  use.  At  any  rate,  neither  plan 
is  available  to  the  Board  of  health.  House 
Bill  501  adopts  statutes  and  regulations 
of  the  Federal  Government,  not  of  the  Un- 
employment Co.  .pensatlon  Commission  or  the 
Social  security  Commission. 

"he  think  tills  holds  true  even  If  the 
Federal  regulations  permit  the  board  to 
adopt  or  come  under  one  of  the  merit  sys- 
tems already  in  operation  In  this  st  te. 

The  reason  for  this  Is  the  fact  that 
House  Bill  501  imposes  a duty  upon  the 
State  Board  of  Health  which  it  must  per- 
form. To  merely  come  under  either  of  the 
othor  merit  systems  in  operation  in  this 
3t  ,te,  would  be  a delegation  by  the  board 
to  another  governmental  agency  of  this 
state  of  its  authority  in  this  respect. 

This,  we  think,  the  board  nay  not  do. 

Further,  to  do  so,  would  violate  the  intent 
of  the  Legislature  of  this  State.  To  date 
that  body  has  enacted  House  Bill  501  and 
Section  9426  d,  !{.  S.  Missouri,  1959,  on 
the  subject  of  merit  systems.  The  fact 
there  are  two  separate  acts  in  no  way  re- 
ferring to  each  other,  indicates  an  intention 
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on  the  part  of  the  General  Assembly 
to  recpdre  separate  merit  plans,  'That 
intention  is,  of  course,  controlling*" 


What  was  there  said  was,  of  course,  ruled  in  a 
general  way,  since  we  had  no  specific  outline  before  us  as 
to  what  the  Board  of  Health  considered  a joint  merit  system. 
The  plan,  wnich  you  outline  in  your  letter  of  Kovember  27th, 
does  not,  in  our  opinion,  run  contrary  to  what  v/e  have  here- 
tofore expressed  to  be  our  view  as  to  the  legal  authority 
granted  by  House  Bill  501.  As  we  view  the  law,  there  is 
nothing  to  prohibit  the  St.  te  Board  of  Health  from  select- 
ing the  same  persons  to  administer  its  merit  system  as  have 
already  been  selected  by  some  other  department  to  adminis- 
ter another  merit  system.  By  t is,  however,  v/e  do  not 
mean  that  joint  employee  registers  and  like  records  can  be 
maintained  from  w eich,  for  example,  the  State  Board  of 
Health,  the  Social  Security  Commission  and  the  Dnemploy- 
ment  Compensation  Commission  would  all  pick  similar  em- 
ployees. In  order  that  there  be  a separate  merit  system 
for  the  State  Board  of  Health,  we  feel  that  it  would  be 
necessary  for  the  Board  to  adopt  its  own  rules  and  regula- 
tions, which  would  outline  the  method  of  operation  v/ith 
respect  to  the  merit  system  for  the  employees  of  the  Board 
of  Health  and  to  establish  their  own  qualifications  and 
exanination  procedure. 

After  that  is  done,  the  Board  nay  appoint  any  persons 
it  sees  fit  to  administer  said  plan  but,  in  the  administra- 
tion of  such  plan,  the  same  separation  would  have  to  be 
observed  and  the  persons  qualifying  by  examination  as  eligible 
for  positions  in  the  Board  of  Health  would  have  to  be  listed 
upon  a register  which  pertains  only  to  employees  for  the 
Bo  rd  of  Health,  and  which  would  have  to  be  used  solely 
for  that  purpose.  To  bettor  illustrate,  separation  in  ad- 
ministration should  be  observed  to  the  extent  that,  if  the 
State  Board  of  Health  should  decide  it  no  longer  desired  its 
Merit  System  to  be  administered  by  the  same  employees  or 
persons  that  are  also  administering  the  Merit  System  of 
some  other  department,  it  could  pick  up  its  files  and  records, 
place  them  in  the  hands  of  another  administrator,  and  that 
person  could  go  right  ahead,  v/ith  no  break  occurring  in  the 
continuity  of  operation,  and  with,  no  need  to  sift  and  separate 
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that  which,  pertains  to  the  hoard,  of  Health  from  th  t which 
pertains  to  3one  other  department* 

Your  second  question  is  whether  or  not  if  the  Federal 
Children’s  Bureau  requested  the  Board  of  Health  to  enter 
into  a joint  merit  system,  would  it  be  within  the  authority 
of  the  State  Board  of  Health  to  comply  with  that  request, 
hat  we  said  on  this  subject  in  our  previous  opinion  is 
completely  applicable  to  tnis  question,  and  we  do  not  feel, 
under  the  law,  the  State  Board  of  Health  would  be  authorized 
to  do  what  you  suggest,  even  though  that  should  be  requested 
by  the  Federal  Children's  Bureau. 


Respectfully  submitted. 


LAWRENCE  L.  BRADLEY 
Assistant  Attorney  General 


AP  ROVBD: 


VAHli  C.  THirhLO 

(Acting)  Attorney  General 


LLB/rv 


STATS : 
INSURANCE : 


State  Board  of  Health  may  insure  money  against 
hazard  of  theft  and  robbery. 


January  21,  1942 


J 


or.  James  Stewart 

St^te  . -enlth  Commissioner 

Jefferson  City,  Hissouri 


Sear  sir : 


V 

■v 


This  department  i3  in  rooeipt  of  your  ropiest 
for  an  opinion  under  bate  of  January  19,  1942,  which 
rot.dB  as  follows: 

"The  state  Board  of  Health  hereby  re- 
quests an  opinion  ao  to  whether  it  has 
the  authority  to  pay  an  insurance 
premium  for  tne  insurance  of  such  cash 
as  is  collected  by  the  Board  of  Health 
in  fees  from  its  various  departments, 
such  us  Vital  Statistics,  Food  and  hrug, 
and  Cosmetology  ana  Hairdressing. 

"These  foes  are  collected  in  cash  or 
money  order  and  transferred  to  the  btate 
Treasurer  for  deposit  to  their  respective 
funds.  These  fees  frequently  amount  to 
several  thousand  dollars  and  are  trans- 
ferred by  messenger  from  the  offices  of 
tne  State  Board  of  Health  in  the  Ctato 
Office  Buildin^  to  the  otete  Treasurer’s 
office  in  the  Capitol  Building,  the  lia- 
bility for  safe  transfer  of  these  funas 
resting  with  the  date  Board  of  Health." 

From  your  request  we  understand  that  the  state  Board 
of  Health  lias  large  sums  of  money  on  hand  at  various  times 
belonging  to  the  State  which  is  derived  from  the  collection 
of  fees  in  the  above  department , ana  you  aosire  to  know 
whether  or  not  you  have  authority  to  insure  this  money  against 
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theft  and  robbery.  We  also  understand  that  It  is  neoessary 
f ji*  you  to  send  tills  money  by  messenger  from  the  offices  in 
tue  state  Office  Building  to  the  office  of  the  Jtate  Treasurer 
in  the  State  Capitol  Building.  We  have  heretofore  held  that 
various  institutions  of  the  State  have  authority  to  insure 
their  property  against  fire  and  windstorm  .nd  other  hazards. 

In  aoooruance  with  the  general  rule,  it  is  usually 
held,  under  statutes  giving  public  officials  general  control 
and  management  of  public  property,  that  such  officials  have 
implied  power  to  carry  insurance  on  the  property.  Clark 
School  Twp.  v.  HOfil*  Ins.  & T.  Co.,  20  Ind.  App.  543,  51  H.  2. 
107;  Walker  v.  Linn  County,  72  ho.  650;  French  v.  Lill- 
ville,  66  B.  J.  L.  592,  49  A.  465;  King  v.  United  States 
.11.  & 3.  Ins.  Co.,  150  hash.  626,  274  Pac.  704. 

We  can  3ee  no  difference  between  insuring  buildings 
and  equipment  of  the  State  against  the  hazards  of  fire  and 
windstorm  and  insuring  the  State’s  money  against  the  hazards 
of  theft  and  robbery.  Wo  do  know  that  those  departments  of 
State  which  are  requireu  to  handle  large  sums  of  money  do 
have  those  funds  insured  against  the  hazards  of  theft  and 
robbery,  and  this  has  been  the  custom  over  a long  period  of 
time.  Me  are  not  passing  on  the  question  of  the  advisability 
of  taking  out  such  insurance  in  favor  of  the  State  or  the 
necessity  for  same,  but  will  leave  that  question  to  the  proper 
authorities  of  tiie  State. 

It  Is,  therefore,  our  opinion  that  you  may,  in  your 
discretion,  insure  the  State  funds  mentioned  in  your  re  Lueat 
against  theft  and  robbery  if  you  deem  it  necessary  and  ex- 
pedient. 


Respectfully  submitted 


C0V2LL  R.  HEWITT 
assistant  attorney  General 

APPROVED: 


TTJTTTrmriTQ 

(Act  ng)  Attorney  General 


CRH:  HR 


BOARD  OF  HEALTH: 


May  not  use  fees  for*  birth  certificate 
to  pay  additional  help,  but  must  pay 
VITAL  STATISTICS:  into  treasury. 


January  23,  1942 


Dr.  James  Stewart 
State  Health  Commiss loner 
Jefferson  City,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
January  19,  1942. 

You  state  that  the  Legislature  appropriated  to  the 
State  Board  of  Health,  for  the  Division  of  Vital  Statis- 
tics for  the  biennium  of  1942-42,  the  sum  of  v74,160.00 
(Laws  1941,  p.  216);  that,  due  to  demands  arising  from 
those  who  are  seeking  employment  in  National  Defense  work, 
there  has  been  a large  increase  of  requests  for  birth  cer- 
tificates; that  during  1941  there  was  134,617  birth  cer- 
tificates issued  for  which  ^169,409.00  in  fees  was  collected 
and  turned  into  the  treasury.  You  advise  that  the  demand 
for  such  certificates  i3  Increasing  daily  and  that  the  pre- 
sent staff  cannot  keep  pace  with  the  demand  and  that  there 
is  not  sufficient  money  remaining  in  the  appropriation  to 
Increase  or  enlarge  the  working  force. 

Upon  these  circumstances  ^ou  ask  if  the  fee3  collected 
may  be  diverted  from  the  treasury  and  be  used  to  employ 
more  help  in  the  Vital  statistics  Division. 

Our  answer  is  no. 

The  reasons  being  as  follows:  Section  9775,  R.  S. 
Missouri,  1939,  provides  for  a feo  of  for  furnishing 

birth  certificates  to  persons  born  in  this  state  before  the 
effective  date  of  the  first  vital  statistics  law  (Laws  1909, 
p.  536,  effective  August  16,  1909)  or  to  persons,  residents 
of  Missouri,  but  born  outside  of  the  State  before  August  16, 
1909.  Section  97G1,  R.  S.  Missouri,  1939,  provides  for  a 
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fee  of  ^0,50  for  furnishing  death  and  birth  certificates 
and  a fee  of  ^0,50  per  hour,  or  fraction  thereof,  for  making 
a search  of  the  records  where  no  certificate  i3  made.  These 
are  all  the  fees  the  St-te  Registrar  is  authorized  to  collect. 

Section  9871  provides: 


"*  * * the  State  Registrar  shall  keep 
a true  and  correct  account  of  all  fees 
by  him  received  -under  these  provisions, 
and  turn  the  same  over  to  the  State 
Treasurer,  it  * t a a it  * * , " 


This  requirement,  by  the  use  of  the  words  ’’these  pro- 
visions,” has  reference  to  the  whole  of  Article  II,  Chap- 
ter 57,  R,  S,  Missouri,  1939,  and  is  a legislative  re- 
quirement that  all  fees  collected  by  the  State  Registrar 
be  turned  into  the  treasury.  Hot  only  is  this  true,  by 
virtue  of  the  statute,  but  also  by  virtue  of  Section  43, 
Article  IV  of  the  Constitution,  which  provides: 


"All  revenue  collected  and  moneys  re- 
ceived by  the  3tn.be  from  any  source 
what  soever  sli  al  1 go  into  the  treasury , 
and  the  (General  Assembly  shall  have  no 
power  to  divert  the  same,  *•  it  a 
(Underscoring  ours) 


In  State  v,  Bradshaw,  201  3,  W,  946  (Mo,  Sup,  in 
Banc,  1926),  the  statute  re  ;uired  the  fees  collected  for 
grain  Inspectors  be  paid  into  the  treasury.  The  court 
said,  1.  c,  948; 


"The  purpose  of  having  the  fees  collected 
and  paid  into  the  state  treasury  is 
apparent.  Section  43,  article  4,  of 
the  Constitution,  requires  that  all 
revenues  collected  and  *moneys  received 
by  the  state  fro.:  any  source  whatsoever’ 
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shall  go  into  the  state  treasury  and 
must  be  paid  out  on  appropriations  by 
the  General  Assembly,  .»hen  the  charges 
for  inspecting  grain  are  paid  to  the 
commissioner,  the  inspector,  his  deputy, 
or  assistants,  they  must  be  paid,  of 
course,  to  the  state  of  Missouri,  The 
money  must  go  into  the  state  treasury. 
This  is  done  so  that  the  proper  au- 
thorities may  keep  a check  upon  all  the 
operations  of  every  department  of  state. 
To  allow  a department  of  state, vhich  is 
self-supporting  from  charges  paid  for 
services  rendered,  to  have  charge  of  the 
money  received  without  accounting  to  the 
state  in  any  way  would  probably  lead  to 
abuses,  u a a * 


In  State  ex  rel.  Curators  of  llo.  Univ,  v.  Walker, 

240  1 o . 708,  in  banc  (1312),  the  court,  in  speaking  of  the 
above  constitutional  provision,  said  at  1.  c.  725: 


a The  language  is  ample  to  cover 
not  only  all  revenue  derived  from 
general  taxation,  but  moneys  collected 
by  authority  of  the  State  from  any 
source  v;hat soever;  # <5-  e c- 


There  is  no  distinction  betv/een  the  fees  in  question 
and  those  for  the  inspection  of  grain  and,  without  doubt, 
fees  for  birt2i  certificates  are  "moneys  collected  by  au- 
thority of  the  State." 

There  is  some  authority  to  the  contrary  as  to  the  mean- 
ing of  the  constitutional  provision  above  quoted,  hx  parte 
Lucas,  160  Ilo,  218  (1901);  Stute  ex  rel.  Thompson  v.  Board 
of  Regents,  264  S.  W.  698  (1924),  but  in  view  of  the  statute 
and  the  application  of  the  Constitution  in  the  last  controlling 
case  by  the  Supreme  Court  of  Missouri,  in  Banc  in  1326,  there 
is  no  qui stion  but  what  these  fees  for  birth  certificates 
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must  be  paid  into  the  St..te  Treasury,  In  the  race  of  the 
legislative  mandate  to  the  State  Registrar  to  pay  these  fees 
into  the  treasury,  and  the  Constitutional  mandate  to  the 
General  Assembly  not  to  divert  such  moneys  from  the  Treas- 
ury, there  can  be  no  doubt  that,  no  matter  vdiat  hardships 
it  nay  entail,  the  registrar  cannot  use  any  of  the  fees 
collected  for  hiring  more  help. 


Respectfully  submitted. 


LAWRLHCE  L.  BRAhLLY 

Assistant  Attorney  General 


APPROVED: 


V.-  ^S» j o«  xTIU.iiiQ 

(Acting)  Attorney  General 
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BOARD  OF  HEALTH:  Persons  railing  to  obtain  license 

from  the  State  Board  of  Health  are 
TOURIST  CAMPS  AND  RESORTS:  guilty  of  misdemeanor  under  Sec- 

tion 4794,  R.  S.  Missouri,  1939. 


February  4,  1942 


Dr.  Janos  Stowart 

,tuto  Health  Commissioner 

Jofforson  City,  Missouri 


oear  Sir: 


FILE. 


This  will  aclenowlodge  receipt  of  your  letter  of 
January  6,  1942,  which  is  as  follows: 


"Blnoo  the  enactment  of  the  State  Re- 
sort Lav;  in  1039,  tills  department  has 
made  Inspection  of  each  resort  in  this 
Stato  at  least  annually.  In  no6t 
instances  at  least  two  inspections  have 
boon  made  of  each  resort  during  each 
calendar  year.  Following  each  inspec- 
tion a comprehensive  report  has  been 
submitted  to  the  operator  of  the  resort 
listing  features  not  in  compliance  with 
Stato  Board  of  Health  regulations  and 
containing  recommendations  that  should 
be  carried  out  in  order  that  such  regu- 
lations would  be  complied  with. 

"To  date  many  of  the  resorts  in  this 
State  have  failed  to  provide  the  recom- 
mended improvements  with  the  result  that 
our  regulations  .are  being  flagrantly 
violated.  Such  establishments  havo  not 
been  licensed  by  the  Secretary  of  the 
State  Board  of  Health,  but  practically 
without  exception,  have  continued  to 
operate  even  though  license  renewal 
had  been  refused. 
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"I  Tool  that  many  of  the  establish- 
ments constitute  a distinct  public 
health  nenaco.  I further  feel  that 
such  establishments  offer  unfair  com- 
petition to  the  proprietor  v,ho  has 
voluntary  or  by  reason  of  our 
activities  provided  all  possible  public 
health  protection  for  his  patrons. 

"I  request  that  you  advise  me  as  to 
what  action  the  State  Iloalth  Commis- 
sioner should  take  concernin';'  resorts 
w .ich  have  not  complied  with  the 
minimum  r ;uirements  of  tils  Loard. 

"I  havo  been  advised  that  inasmuch  as 
the  resort  law  does  not  include  a 
penalty  clause,  the  lav.  is  not  enforce- 
able. In  oar  opinion  the  rosox’t  lav; 
i3  an  amendment  to  previously  enacted 
Hotel  laws  and  the  penalty  clause  con- 
tained therein  would  al-o  apply  to  the 
amendment. 

"It  is  requested,  therefore,  that  you 
advise  me  whether  or  not  t.&  resort  law 
may  be  construed  to  include  the  provision 
of  penalty  for  violation.  It  is  further 
requestod  that  whether  or  not  the  resort 
law  is  deemed  to  include  provision  of 
penalty  for  violation,  we  be  advised  If 
such  penalty  provision  or  other  power 
to  close  such  establishments  Is  provided 
under  the  rteneral  reflation  powers 
recanted  to  the  State  Board  of  health. " 


Section  9955,  R.  S.  rissouri,  1959,  contains  the 
authority  of  the  St. te  Board  of  Health  relative  to  tourist 
camps,  cabins  or  resorts.  Tills  section  is,  in  part,  as 
follows : 
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"The  State  Board  of  Health  Is  em- 
powered and  it  Is  hereby  made  their 
duty  through  their  deputies  to  have 
inspected,  at  least  annually  and  a3 
often  a3  shall  be  necessary,  for  the 
proper  regulation  and  sanitation 
thereof,  all  tourist  camps,  cabins  or 
resorts  of  whatever  kind  kept,  used, 
maintained  or  advertised  or  held  out 
to  the  public  to  be  a place  where 
sleeping  accommodations  are  furnished 
for  pay  to  transient  or  permanent 
guests  in  which  two  or  more  cabins, 
whether  in  combination  or  under 
separate  roofs,  are  furnished  for  the 
accommodations  of  guests.  For  this 
purpose  the  said  inspectors  shall  have 
the  right  of  entry  and  access  thereto 
at  any  reasonable  time, 

"To  carry  out  the  provisions  of  t :is 
law  the  State  no&rd  of  Health  shall 
be  empowered  to  promulgate  such  rules 
and  regulations  as  they  deem  necessary 
for  the  proper  cleanliness  and  sanita- 
tion of  said  tourist  camps,  cabins  or 
re sort 3 and  for  the  proper  regulations 
of  water  supplies  in  connection  there- 
with, 

"Ho  person  3hall  open  or  conduct  a 
tourist  camp,  cabin  camp  or  tourist 
resort  in  this  State  without  procuring 
a permit  from  the  Secretary  of  the  State 
Board  of  Health  for  such  tourist  camp, 
cabin  camp  or  resort  and  after  the  passage 
and  approval  of  t -is  law,  the  fees  con- 
tained in  subsection  1 d*  shall  bo  due 
and  payable  to  the  3t  te  Board  of  Health 
and  thereafter  all  permits  shall  be 
issued  as  of  June  1st  ol  each  year," 
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As  yju  3tate  In  your  letter,  the  Legislature,  at  the 
time  the  above  section  was  passed,  did  not  provide  any 
express  penalty  to  be  attached  In  the  event  the  operator 
of  a tourist  camp  or  resort  failed  to  comply  with  the 
rules  adopted  by  the  Qoard  to  insure  the  proper  cleanli- 
ness and  sanitation  of  such  camp  or  resort. 

We  do  not  think  that  any  of  the  penalty  provisions 

contained  In  Article  VI,  Chapter  50,  R,  S,  Missouri,  1939, 
relating  to  hotels  can  be  made  applicable  to  tourist 
camps  or  resorts.  The  only  general  penalty  section  contained 
in  that  Article  Is  Section  9951  and,  by  its  own  terms.  It 
is  confined  to  the  "owner,  proprietor  or  agent  of  such 
hotel,"  Section  9949,  R.  5.  Missouri,  1939,  is  an  express 
penalty  section,  providing  for  certain  punishment  upon 
failing  to  comply  writh  the  preceding  section,  IIo.  9940, 
which  section,  by  its  own  terms,  applies  only  to  hotels. 
Section  9953,  R,  S.  Missouri,  1939,  provides  a penalty  for 
hindering  and  obstructing  an  inspector  In  the  discharge  of 
his  duty  under  the  article,  but  by  its  own  terms  th  t 
section  is  confined  to  hotels. 

Section  9931,  R.  o.  Missouri,  1939,  defines  what 
shall  constitute  a hotel  and  clearly  the  resort  and  tourist 
comp  defined  In  Section  9955  do  not  fall  wit  xln  the  scope 
of  that  defiiiltion,  and  for  that  reason  the  ponalty  sections, 
heretofore  mentioned,  cannot  be  made  applicable  to  tourists 
camps  or  fesorts. 

However,  this  legislative  oversight  i3  not  fatal  to 
the  powers  of  the  State  board  of  Health  with  respect  to 
compelling  compliance  with  the  rules  and  regulations.  The 
Legislature,  In  enacting  Section  9955,  expressly  gave  the 
State  Board  of  Health  power  to  promulgate  rules  and  regula- 
tions deemed  necessary  for  the  proper  cleanliness  and  sani- 
tation of  tourist  camps  and  resorts.  Said  section  also 
provides  that  "no  person  shall  open  or  conduct  a tourist 
camp,  cabin  camp  or  tourist  resort  in  this  state  without 
procuring  a permit  from  the  Secretary  of  the  St  te  Board 
of  Health  for  such  tourist  camp,  cabin  camp  or  resort." 

Under  the  broad  powers  granted  to  the  State  Board  of  Health, 
it  would  no  doubt  have  authority  to  refuse  to  Issue  such 
license  to  the  operator  of  such  a camp  or  resort,  who  had 
refused  to  comply  with  the  Board’s  regulations.  From  your 
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opinio:.  request  it  is  apparent  that  the  Board  of  wealth  has 
refused  to  issue  licensos  to  thoso  failing  to  conply* 

With  that  being  the  situation,  the  terns  of  Section 
4794,  R.  3.  n ssouri,  1959,  are  brought  into  play.  That 
section  provides: 


"If  any  person  shall  carry  on  or  trans- 
act any  business  or  occupation  without 
license  therefor,  when  such  license  is 
required  by  any  law  of  t is  state,  he 
shall  be  deemed  guilty  of  a misdemeanor, 
and  when  no  other  punishment  is  pre- 
scribed for  such  offense,  be  fined  in 
any  sun  not  exceeding  one  hundred  dol- 
lars or  be  imprisoned  in  the  county 
jail  not  exceeding  three  months,  or 
both.” 


The  terms  of  this  statute  aro  clear  and  thore  is  no 
doubt  that  a person  operating  a tourist  camp,  cabin  cruap 
or  resort  without  procuring  a license  from  the  3tute  Board 
of  Health  is  guilty  of  a misdemeanor  and  subject  to  a fine 
of  not  exceeding  one  hundred  dollars  or  imprisonment  in 
the  county  Jail  or  both. 


CONCLUSION. 

It  is,  therefore,  our  opinion  that,  under  the  terms 
of  Oection  4794,  R.  S.  Missouri,  1939,  the  3tuto  Board  of 
Health,  acting  through  the  county  prosecuting  attorney,  has 
ample  authority  to  compel  compliance  with  it3  regulations 
relative  to  tourist  camps,  cabin  camps  or  resorts. 


AiVROVLD: 


Respectfully  submitted. 


LAV/RLNCB  L.  BRADLEY 

C.  THURLO  Assistant  Attorney  General 

(Acting)  Attorney  General 
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SHERIFFS : 

FLI2S: 


I.iay  only  charge  from  place  of  arrest  for 
transporting  Insane  person  to  State  Hospital. 


Hon.  Alex  Stephenson,  Sheriff 
Lewis  County 
Montlcello,  Missouri 


Dear  Sir: 


F HE 


Under  date  of  April  15,  1942,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


"Referring  to  Section  9355  of  the 
Revised  Statutes  of  Missouri  1939 
would  like  a written  opinion  or  de- 
cision a3  to  where  a Sheriff  Is  en- 
titled to  ciiarge  mileage  from  under 
the  v/ording  of  this  Section. 

"Is  not  the  Sheriff  entitled  to  the 
actual  number  of  miles  traveled  from 
the  said  County  Seat  of  the  County. 

Or  is  it  construed  to  mean  tliat  the 
Sheriff  can  only  cliarge  mlleago  from 
whore  the  arrest  is  made  after  he 
starts  for  the  hospital.  The  mileage 
lost  betY/oon  said  county  seat  and  the 
place  where  said  patient  13  picked  up 
is  accountable  for  v/here  and  when. 

"V/ould  appreciate  a written  opinion 
as  to  the  exact  location  where  mile- 
age is  chargeable  from  by  said  Sheriff 
In  these  cases." 


lection  9355,  Revised  Statutes  of  Missouri,  1939,  referred 
to  in  your  letter,  is  as  follows: 
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"To  the  Sheriff  or  other  person, 
for  taking  a patient  to  a state 
hospital  or  removing  one  therefrom, 
upon  the  warrant  of  the  Clerk,  mile- 
age going  and  returning,  at  the  rate 
of  ten  cents  per  mile,  and  £.1.00  per 
day  for  the  support  of  each  patient 
on  his  way  to  or  from  the  hospital 
shall  be  allowed;  to  each  assistant 
allowed  by  the  clerk  and  accompany- 
ing the  Sheriff,  or  other  person  act- 
ing under  tho  warrant  of  the  clerk, 

$4 . 00  per  day  for  the  time  actually 
consumed  in  making  said  trip  said 
sum,  to  include  all  expenses  of  such 
assistant.  The  computation  of  mile- 
age in  each  case  is  to  be  made  from 
the  place  of  arrest  to  hospital  by 
the  nearest  route  usually  traveled: 
Provided,  that  the  said  Sheriff  shall 
furnish  all  necessary  means  of  trans- 
portation without  charge  other  than 
as  above  allowed.  The  cost  specified 
in  this  Section  sliall  be  paid  out  of 
the  County  Treasury  of  the  proper 
county . " 


It  is  desired  to  first  call  your  attention  to  Section 
655,  K.  3.  Mo.,  1939,  from  which  the  following  oxtract  is 
taken: 


"The  cons traction  of  all  statutes  of 
this  state  shall  be  by  the  following 
additional  rules,  unless  such  con- 
struction be  plainly  repugnant  to  the 
intent  of  the  legislature,  or  of  tho 
context  of  the  same  statute:  First, 
words  and  phrases  shall  be  taken  in 
their  plain  or  ordinary  and  usual 
sense,  but  technical  words  and  phrases 
having  a peculiar  and  appropriate 
meaning  in  law  shall  be  understood  ac- 
cording to  their  technical  import;  * * 

> * .b 
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The  word.3  used  In  Section  9355,  supra,  are  all  words  in 
ordinary  uso,  none  of  then  having  a technical  meaning. 

Attention  i3  directed  to  the  following  brief  quotation 
from  the  case  of  Cummins  v.  Kansas  City  Tublic  Service  Co., 
66  5.  U.  (2d)  920,  1.  c.  925: 


" •••  > The  primary  rule  of  construction 

of  statutes  is  to  ascertain  tlio  lawmakers’ 
Intent,  from  the  words  used  if  possible; 
and  to  put  upon  the  language  of  the  Legis- 
lature, honestly  and  faithfully,  its  plain 
and  rational  meaning  and  to  promote  its 
object,  ■>  & * & 'i  . ;•  » * -*  w-  » * x 


Also,  to  the  following  quotation  from  tlie  case  of  State 
ex  rel  V/abash  Ry.  Co.  v.  Shain,  106  S.  ft.  (2d)  892,  1.  c. 
099: 


•-<*  * The  cardinal  rule  to  be  followed 

in  the  construction  of  statutes  i3  to 
arrive  at  the  legislative  intent.  ’Rules 
for  the  interpretation  of  statutes  are 
only  intended  to  aid  in  ascertaining  the 
legislative  Intent,  "and  not  for  the  pur- 
pose of  controlling  the  intention  or  of 
confining  the  operation  of  the  statute 
within  narrower  limits  tlian  was  intended 
by  the  lawmaker. " outherland  on  Statu- 
t ry  Const.  Sec.  279.  If  the  intention 
is  clearly  expressed,  and  the  language 
used  is  without  ambiguity,  all  tech:  ’cal 
rules  of  interpretation  should  be  rejected.  ’ " 


The  words  are  those  in  ordinary  use,  the  intention  seems 
clearly  to  be  expressed,  to  ix  the  point  from  which  the  com- 
pensation of  tlie  Sheriff  or  other  person  sliall  be  paid  for 
transporting  insane  persons  to  or  from  state  hospitals  and 
the  anount  of  compensation  and  expense  allowable.  Ho  other 
Intention  could  be  given  to  tlie  Statute  by  construction.  In 
thl3  instanco  the  lawmakers  left  nothing  to  be  construed  with 
reference  to  your  question. 
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conclusion 


It  is  trie  conclusion  that  the  mileage  of  a sheriff  or 
other  person  for  transporting  an  Insane  person  to  a state 
hospital  under  warrant  of  the  county  clerk  properly  issued 
is  to  be  paid  fron  the  point  where  the  arrest  is  mcule  under 
the  warrant. 


Respectfully  submitted. 


..  . 0.  JAC.13  JR 

Assistant  Attorney-General 
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BOARD  OF  HEALTH:  Legality  of  rules  ana  regulations  construed. 


Kay  7,  1942 


U 


James  Stewart,  K.  D. 

State  Health  Commissioner 
Jefferson  City,  . issouri 


Dear  Dr.  Stewart: 


I f a e 


— 


Your  letter  of  Kay  6,  1942,  enclosing  a list  of 
'tulos  and  regulations"  of  the  State  Board  of  Health  govern- 
ing construction  and  operation  of  canneries,  has  been  re- 
ferred to  me  for  an  opinion.  The  letter  reads  as  follows: 

"We  are  enclosing  herewith  tentative 
regulations  prepared  for  adoption  by 
the  State  Board  of  Health,  which  are 
designed  to  govern  the  construction 
and  operation  of  canneries  in  accord- 
ance with  general  powers  granted  under 
Chapter  58,  Articles  1,  2,  and  3, 

Revised  Statutes  of  ..issouri,  1939, 
and  specifically  os  provided  in  Sec- 
tions 9857,  9863,  9871,  9888,  9889, 
and  9898,  R.  S.  of  Missouri,  1939. 

"As  State  Health  Commissioner,  I wish 
to  be  advised  whether  or  not,  in  your 
opinion,  the  enclosed  regulations  con- 
stitute a legal  means  of  governing  and 
regulating  the  construction  and  opera- 
tion of  these  establishments  as  based 
upon  statutory  powor3  of  this  Board. 

"Inasmuch  as  the  State  Board  of  Health 
desires  to  act  upon  these  regulations  at 
its  ...ay  21st  mooting,  we  would  appre- 
ciate your  opinion* in  this  matter  at 
your  earliest  convenience." 
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Powers  conferred  upon  boards  of  health  to  enable 
them  effectually  to  perforin  their  Important  functions  In 
safe -guard ins  the  public  health  shoulu  receive  a liberal 
construction*  See  29  C*  J • , Sec*  30,p«248. 

In  the  case  of  State  ex  rel.  Horton  v.  Clark  et 
al.,  9 S,  ...  (2d)  635,  1.  c.  638,  it  ia  held,"" hi le  boards 
of  this  character  (health)  can  not  act  arbitrarily,  or 
without  substantial  evidence,  yet,  when  any  act,  requiring 
the  exercise  of  judgment  and  the  employment  of  discretion. 

Is  within  the  scope  of  the  exercise  of  a reasonable  discre- 
tion, it  will  not  be  interfered  with," 

As  to  the  items  ana  rules  which  you  have  submitted, 
it  will  be  necessary  for  me  to  take  these  up  in  numerical 
orders 

Item  I.  Floors  - 

^‘rhe  floors  of  all  rooms,  platforms 
receiving  sheds,  except  those  rooms 
used  for  storage  of  cans  and  canned 
goods,  shall  be  constructed  of  con- 
crete or  other  equally  impervious 
material,  and  shall  be  s.;iooth,  graded 
to  drain,  provided  with  trapped  drains, 
ana  kept  clean  at  all  times." 

This  item  is  in  conformity  with  Sections  9888  and 
9890,  x.  F • _ko.  1939,  ana  constitutes  a legal  regulation* 


Item  II.  'alls  ana  ceilings  - 

" rhe  walls  ana  cellinrs  of  rooias  in  which 
the  pre paring  and  canning  of  fruits  and 
vegetables  are  done,  shall  be  smooth  and 
washable,  free  from  dirt  accumulations 
and  shall  oe  kept  clean  and  In  good  re- 
pair during  the  entire  cannln  - season*" 

"Ceilings"  are  covered  in  Section  9890,  R*  S*  Mo*  1939, 
but  the  regulation  as  to  "walls"  does  not  come  under  the  statute. 
Hov-ever,  on  the  rule  of  construction  cited  above,  we  feel  it  Is 
a legal  regulation. 
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Item  III.  Screening;  - 

H'.ll  openings  to  the  outer  air  shall 
oe  effectively  screened.  Doors  shall 
open  outward  and  be  self  closing  un- 
less other  effective  means  are  used 
to  prevent  the  entrance  of  flies. 

Tablos  used  for  peeling  and  packing 
shall  be  further  protected  by  fans 
where  needed.” 

The  reference  to  "screening"  is  covered  in  Section 
9891,  H.  S.  Mo.  1939.  As  to  the  tables  used  for  "peeling 
and  packing,"  this  would  be  a reasonable  regulation. 


Item  TV.  Llglitln - and  Ventilation  - 

"All  rooms  in  wnich  fruit  and  vegetables 
are  prepared  or  processed  shall  be  woll 
lighted  and  ventilated." 

This  rule  comes  directly  under  Section  9888,  R.  S. 
Mo.  1939,  and  is  a legal  regulation. 


Item  V . protection  from  Contamination  and  Files  - 
"The  various'  c a.  using  operations  shall  be 
so  located  ana  conducted  as  to  prevent 
any  contamination  from  one  to  the  other. 

All  moans  necessary  for  the  elimination 
of  flies  shall  be  used." 

The  authority  for  3uch  a rule  comes  from  Sections 
9889  and  9891,  R.  S.  Ko.  1939. 


Item  VI.  Toilet  Facilities  - 

wmvery  cannery  shall  be  provided  with 
toilet  facilities  conforming  with  the 
regulations  of  the  State  Board  of  Health. 
Toilet  rooms  shall  not  open  diroctly  into 
any  room  used  for  the  processing  or  can- 
ning of  fruit  and  vegetables.  The  doors 
of  all  toilet  rooms  shall  bo  self-closing. 
Toilet  rooms  shall  be  kept  clean,  be 
properly  ventilated  and  contain  hand- 
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washing  signs.  In  case  privies  are 
used  they  shall  be  constructed  and 
;aalntalned  in  conformity  with  State 
joard  of  Health  Regulations •" 

Peculation  of  toilet  facilities  is  granted  to  the 
Board  of  Health  under  Section  9892,  R#  S.  lio.  1939,  ana  we 
feel  is  a reasonable  regulation. 


Item  VIII.  Lavatory  facilities  - 

w Hand washing  facilities,  including 
warm  running  water,  liquid  or  powdered 
soap,  and  approved  sanitary  towels 
3hall  be  provided.  The  use  of  a common 
towel  is  prohibited.” 

This  rule  is  authorized  under  Section  9392,  R.  S.  Ido# 

1959. 

Item  XI.  Cleaning  of  Containers  and  Equipment  - 
* All  contains rs  and  equipment  witn  which 
the  food  product  comes  in  contact  shall 
be  thoroughlj  cleaned  after  each  usage#” 

Section  9889,  R.  S.  Lio.  1939,  is  the  authority  for 
the  legality  of  this  rule. 


Item  XV.  Use  of  Spoiled  fruity  and  Vega tables  - 
"No  spoTlea,  decomposed,  or  worm  injected 
fruit  or  vegetables  shall  be  used.  Special 
attention  shall  be  given  to  the  sorting  of 
all  food  products  that  are  to  be  used  for 
canning  and  preserving  purposes,” 

This  regulation  has  legality  conferred  upon  it  by 
Section  9368,  H.  S#  Uo.  1939# 


Item  XVII.  Personnel  Health  - 

rtIn  conformity  with  Section  9895,  R.  S.  of 
Missouri,  1939,  which  forbids  the  employment 
of  persons  affected  with  any  venereal  or 
other  infectious  or  contagious  disease,  in 
any  industry  which  has  to  do  with  the  pro- 
duction or  distribution  of  food,  all  persons 
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so  eraployed  shall  have  a health  cer- 
tificate signed  by  a reputable  physician, 
which  shall  declare  such  employees  free 
from  infectious  or  contagious  disease,” 

This  requirement  is  a reasonable  and  legal  require- 
ment whose  authority  is  Section  9895,  R,  S.  Mo,  1939, 


Item  XVIII.  Cleanliness  of  Employees  - 

"All  persons  employ ed  in  the  preparation  of 
food  for  canning  and  processing  shall  wear 
clean  outer  garments  and  shall  keep  their 
hands  clean  at  all  times  while  thus  en- 
gaged, All  employees  who  prepare  food  for 
processing  shall  wear  clean  washable  caps.” 

This  item  likewise  can  be  traced  to  Section  9895, 

supra . 


This  department  is  of  the  opinion  that  the  above  number- 
ed items  which  are  taken  from  your  ”rules  and  regulations”  con- 
cerning the  operation  and  construction  of  canneries,  have  statutes 
which  give  legality  to  such  rules  and  regulations , and  wo  are  of 
the  opinion  that  they  are  valid  requirements. 

However,  the  following  items  which  we  will  sat  out, 
do  not  have  anyr  definite  statutory  provisions  to  which  they  can 
be  traced.  The go  items  are: 

Item  VII.  7.  a ter  Supply  - 

"’The  water  supply  shall  be  easily  acces- 
sible to  all  rooms  where  processing  and 
canning  is  done,  shall  be  adequate  and  of 
a safe  sanitary  quality," 

Item  IX.  Construction  of  Equipment  - 

"All  equipment wTEh  which  the  uncanned 
food  product  comes  in  contact  shall  be 
» constructed  of  non-corrodible  material 

and  shall  be  kept  in  such  a state  of 
repair  that  it  can  be  easily  cleaned," 

Item  XII,  Bactericidal  Treatment  - 

"After  cleaning  and  immediately  before 
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the  days  run,  all  equipment  with  which 
the  food  products  come  in  contact  shall 
be  given  an  approved  bactericidal  treat- 
ment. A bactericidal  treatment  is  the 
application  of  any  method  or  substance 
for  the  destruction  of  bacteria  which, 
in  the  opinion  of  the  State  Board  of 
Heal tli,  aoos  not  adversely  affect  the 
equipment  or  food  product  or  the  health 
of  the  consumer,  and  which  is  effective." 

Item  XIII.  Storage  ana  nanallng  of  equipment  - 
* After  cleaning  and  bact e r icfdal  trea t- 
rnent,  all  pons,  pails,  and  other  multi- 
use equipment  shall  be  stored  on  racks 
above  the  floor  protected  from  splash, 
dust,  and  flies.  Between  bactericidal 
treatment  and  usage,  and  during  usage, 
containers  and  equipment  shall  not  be 
handled  lu  a manner  that  will  permit  con- 
tamination. Storage  of  new  cans,  bottles 
and  other  enclosures  shall  be  in  a place 
protected  from  dust,  flies  and  other  con- 
tamination. " 

Item  XIV.  process  In..;  anc  Cooking  - 

"All  products  must  meet  specific  require- 
ments as  to  exhaust,  initial  temperature, 
cooking  time  and  cooking  temperature,  as 
determined  for  each  product.  All  appara- 
tus used  in  the  processing  and  cooking 
operations  must  be  properly  designed  and 
equipped." 

II  em  XVI.  Sorting  of  Canned  Coeds  - 

"At  the  time  of  label in :,  crating,  or 
other  handling  of  canned  goods,  all  cans 
showing  aonormal  exterior  shall  be  dis- 
carded." 

Item  XIX.  hiscsllaneoug  Requirements  and  aste  Disposal 
"The  surroundings  of  all  canneries  shall  be 
kept  neat  and  clean  and  free  of  all  rubbish. 

None  of  the  operations  connected  with  the 
cannery  shall  be  conducted  In  rooms  used  for 
domestic  purposes.  No  cats,  dogs,  fowls,  or 
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other  animals  shall  oe  allowed  In  the 
cannery.  Waste  products  from  the  plant 
shall  be  disposed  of  In  conformity  with 
the  requirements  of  the  State  Board  of 
Health." 

Although  the  seven  sections  cited  above  are  not  given 
specific  basis  by  any  statute,  it  is  our  opinion  that  Section 
9857,  R.  S,  -ilo • 1959,  Is  authority  for  the  promulgation  of  these 
rules.  Said  section  is  as  follows: 

"It  shall  be  the  duty  of  the  food  and 
drug  commissioner  to  enforce  all  laws 
that  now  exist  or  that  may  hereafter 
be  enacted  regarding  the  production, 
manufacture  or  sale  of  any  food  products, 
or  any  Ingres,  lent  a that  are  used  in  the 
preparation  of  foodstuffs,  or  the  mis- 
branding of  the  same;  and  personally,  or 
by  his  assistants.  Inspect  any  article 
of  food  or  drug  made  or  offered  for  sale 
in  this  state  which  he  may,  through  him- 
self or  his  assistants,  suspect  or  have 
reason  to  believe  is  impure,  unhealth- 
ful, adulterated  or  misbranded,  and 
shall  have  power  to  arrest  and  prosecute, 
or  cause  to  be  arrested  and  prosecuted, 
any  person  or  persons  engaged  in  the 
manufacture  or  sale  of  foods  or  drugs 
or  any  food  ingredients  contrary  to  the 
laws  of  this  state.  Said  commissioner 
shall  make  rules  and  regulations  for 
carrying  out  the  provisions  of  this 
article,  and  such  rules  and  regulations 
shall  conform  as  nearly  as  practicable 
to  the  rules  and  regulations  at  present 
established  and  which  may  hereafter  be 
established  for  the  enforcement  of  the 
act  of  congress,  approved  June  30,  1906, 
and  known  as  the  food  and  drag  act." 

The  only  regulation  which  we  have  not  taken  up  Is 
Item  X.  Such  rule  provides  as  follows: 

Item  X.  Cans,  Bottles  ana  Jars  - 

"Only  new  unused  cans,  oottles  or  jars 
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shall  be  used  as  containers  for  can- 
ning or  processing  food  products. 

’Enameled  or  other  approved  metal  pans 
or  palls  shall  be  used  for  carrying 
peeled  stock." 

Section  9889,  R.  S.  Mo.  1939,  provides  In  part  as 

follows: 


"Contents  of  Places  and  Utensils  Used 
us t b e r~ roE ocTed  * :*  * -•  * 

ttie'use  of  second  hand  bottles  for 
vinegar  or  otlier  liquids,  used  as  food 
or  drink,  is  forbidden  unless  the  same 
are  first  sterilized  with  live  steam. 

* it 

As  can  be  seen  from  a reading  of  the  above  Item  X 
and  Section  9389,  R.  S.  Mo..  1939,  the  two  provisions  conflict 
In  that  Item  X prohibits  the  use  of  "any  used  cans,  bottles 
or  jars."  On  the  other  hand.  Section  9889,  R.  S.  Ido.  1039, 
provides  that  bottles  for  "vinegar  or  other  liquids"  shall 
not  be  used  unless  treated  with  live  steam.  The  law  will 
not  permit  rules  or  regulations  set  up  'oy  a board  of  health 
or  other  board  of  like  description  to  ovorrule  statutes  passed 
by  the  legislature.  See  29  corpus  Juris  249,  which  provides 
as  follows: 


"Health  authorities  cannot,  by  the  oper- 
ation of  their  rules  and  regulations, 
enlarge  or  vary  the  powers  conferred 
upon  by  the  law  creating  them  and 

defining  their  powers,  and  any  rule  or 
regulation  which  is  inconsistent  with 
such  law,  or  which  is  antagonistic  to 
the  general  law  of  the  State,  is  invalid." 

Therefore,  it  is  the  opinion  of  this  department  that 
Item  X is  antagonistic  to  the  statute  and  is  invalid. 

All  the  other  rules  and  regulations,  we  feel  are 
legal  and  in  compliance  with  the  Statutes  of  Missouri. 

Respectfully  submitted. 


APPROVED:  JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


to  r.  . /v 


A t t orney- General 


HEALTH  COMMISSIONER: 


The  salary  of  the  Health  Cornells  d.  oner 
of  the  State  of  Lissouri  is  )5,000.00 
per  year  . 
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FILE 

Doctor  James  Stewart 

State  Health  Commissioner 

/ A 

Jefferson  City,  Missouri 

Dear  Dr.  Stewart: 


Your  request  for  an  opinion  has  been  ref orred  to 
roe.  This  request  is  as  follows: 


"Y.as  Section  9024  H.S.  1929  (now  Sec- 
tion 9744),  as  anended  (Laws  1933, 
page  269 ) , Intended  to  supplant  the 
right  of  t he  State  Board  of  ileal  th 
to  fix  the  salary  of  the  State  Health 
Coiaaiesicner  as  now  constituted.  If 
so,  would  Lection  9024  as  amended  repeal 
Section  9041  ft. 5.  1929  (now  Lection 
97C1)  by  implication  as  to  the  salary 
of  tho  Secret  ry  of  the  State  3oard  of 
HeaL  th.  In  other  wards  is  the  State 
Health  Commissioner  entitled  to  re- 
ceive a salary  of  ^7,400.00  per  annum 
or  ^5,000.00  per  annum?” 


In  order  to  a rrive  at  the  law  in  this  matter,  I think 
that  the  history  of  this  matter  should  be  cone  into. 

Section  9019  R.  SI  Mo.,  1929,  empowered  the  State  Board 
of  Health  to  select  a secretary.  Tills  section  is  as  folbv/s: 

"The  nee tings  of  th©  board  shall  be  In 
January  and  July  of  each  year,  and  at 
such  other  times  as  tiie  board  shall  deem 
expedient.  The  meeting  In  January  of 
each  year  shall  be  held  In  the  City  of 


Dr.  Janes  Stewart 


2- 


June  3,  1942 


Jefferson,  and  four  members  shall  con- 
stitute a quorum.  They  shall  choose 
from  their  number*  a president,  vice- 
president  and  a secretary,  and  they  may 
adopt  rules  and  by-laws  for  their  govern- 
raent,  subject  to  the  provisions  of  this 
article." 


Section  9020  K.  S.  Mo.,  1929  provided  for  the  duties  of 
the  secretary.  It  is  as  follows: 

"The  secretary  shall  perform  such  duties 
a;:  may  be  prescribed  by  the  board  and 
this  article;  he  shall  receive  a salary, 
which  shall  be  fixed  by  the  board;  be 
shall  also  receive  his  traveling  and  other 
expenses  in  the  performance  of  his  official 
duties.  The  other  members  of  the  board 
shall  receive  no  compensation  for  their 
services,  but  their  traveling  and  other 
. expenses  while  employed  on  the  business 

of  the  board  shall  be  paid.  The  president 
of  the  board  shall  certify  the  amount  to 
the  secretary,  and  the  traveling  and  other 
expenses  of  members,  and  on  presentation 
of  his  certificate  the  auditor  of  state 
shall  draw  his  warrant  on  the  state  treas- 
urer for  the  amount." 


Section  9024  R.  S.  Mo.,  1929,  provided  for  the  appoint- 
ment for  a commissioner  of  neaL  th  by  the  Board  of  Health. 

The  section  reads  as  follows: 

"A  commiss loner  of  health  may  be  selected 
by  the  board,  who  shall  be  a physician 
skilled  in  sanitary  science  and  experienced 
in  public  heaL th  administration.  It  shall 
be  his  duty  to  enforce  the  rules  and  reg- 
ulations of  the  board  and  he  shall  submit 
to  the  state  board  of  health  an  annual  re- 
port with  his  r e commendations. " 
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These  statutes  remained  in  force  and  effect  until 
1933,  at  which  time  the  Legislature  repealed  Sections 
9020  and  9024,  Article  1,  Chapter  52,  R.  S.  Lo.,J929,  and 
in  lieu  thereof  passed  two  new  sections  known  as  Sections 
9020  and  9024  Laws  of  liissouri  1933.  These  sections  pro- 
vide as  follows: 

"The  Commissioner  of  Health  shall  per- 
form such  duties  as  may  be  prescribed 
by  the  board  and  this  article.  The 
members  of  the  board  shall  receive  no 
compensation  for  their  services,  but 
their  traveling  and  o tlier  expenses 
while  employed  on  the  business  of  the 
board  shall  be  .-.aid.  The  president  of 
the  board  shall  certify  the  amount  to 
the  Commissioner  of  Health,  and  the 
traveling  and  other  expenses  of  members, 
and  on  presentation  of  his  certificate 
the  auditor  of  state  shall  draw  his 
warrant  on  the  state  treasurer  for  the 
amount." 

"TheGovernor,  by  and  wl  th  the  advice 
and  consent  of  the  Senate,  shall  appoint 
a Commissioner  of  iiealth,  who  shall  hold 
ills  office  for  a tern  of  four  years,  and 
who  shall  be  a physician  in  good  standing 
and  of  recognized  professional  and  scien- 
tific knowledge  and  a graduate  of  a reput- 
able medical  s chool,  and  shall  have  been 
a resident  of  the  State  for  at  least  five 
years  next  preceding  his  appointment,  and 
in  making  such  appointment  there  shall 
bo  no  discrimination  made  against  the  dif- 
ferent systems  of  medicine  that  arc  rec- 
o^Tiized  as  reputable  by  the  laws  of  this 
State.  The  Com. .issioner  of  Health  shall 
be  subject  to  reuovalf  rom  office  for 
cause  by  the  Governor  at  his  pleasure. 

The  compensation  of  the  Commissioner  of 
Ileulth  shall  be  five  thousand  dollars 
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(*5000)  per  annum.  lie  shall  also 
receive  traveling  and  other  expenses 
necessarily  Incurred  In  the  perform- 
ance of  his  duties.  The  Commissioner 
of  Health  as  hereby  constituted  shall 
asaime  all  the  rights,  powers,  privileges 
and  duties  heretofore  conferred  by  law 
upon  the  Secretary  of  State  Board  of 
Health  heretofore  authorized  by  law, 
which  office  is  liereby  abolished,  where 
any  law  refers  to  the  Secretary  of  the 
State  Board  of  Health  as  heretofore  con- 
stituted, same  shell,  after  the  passage 
of  this  Act,  be  construed  as  referring 
to  and  meaning  the  Commissioner  of 
Health  as  hereby  and  herein  constituted.” 


Also  in  force  in  1929  was  Section  9041  which  was  re- 
enacted in  1939  and  became  Section  9761,  R.E.  Ho.,  1939. 
Tills  Section  provides  as  follows: 


"The  secretary  of  the  state  board  of 
health  shall  have  supervision  over 
the  central  bureau  of  vital  statistics, 
which  is  hereby  authorized  to  be  estab- 
lished by  said  board,  and  shall  act  as 
state  registrar  of  vital  statistics. 

As  secretary  ho  shall  receive  an  annual 
saxary  at  t he  rate  of  t wenty-f our  hundred 
dollars,  payable  monthly*  The  state  board 
of  health  shall  provide  for  such  clerical 
and  other  assistance  as  may  be  necessary 
for  the  purpose  of  this  article,  who 
shall  serve  during  the  pleasure  of  the 
board,  and  may  fix  the  compensation  of 
persons  thus  employed  within  the  amount 
appropriated  therefor  by  the  legislature. 
Suitable  apartments  shall  be  provided 
by  the  custodian  of  the  capitol  for  the 
buroau  of  vital  statistics  and  the  state 
board  of  bed.  th  In  the  state  capitol  at 
Jefferson  City,  which  shull  be  properly 
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equipped  with  fireproof  vault  and  filing 
cases  for  the  permanent  and  safe  pres- 
ervation of  all  official  records  made 
and  returned  under  this  article.” 


In  1935,  Section  9020  Laws  of  Missouri  1933,  v/ as  re- 
pealed and  a new  section  enactod  in  lieu  thereof,  which  sec- 
tion was  to  be  known  as  Section  9020  Laws  of  Missouri  1935, 
This  section  directs  as  follows: 

"The  commissioner  of  health  shall  per- 
form such  duties  lb  may  be  prescribed 
by  the  board  and  this  article,  Eaeh 
member  of  the  board  shall  receive  as 
compensation  for  his  service  the  sum 
of  Ten  Dollars  ($10,00)  for  each  day 
engaged  in  this  service  and  all  le- 
gitimate end  nocessary  expense  Incurred 
while  employed  on  the  business  of  the 
board.  The  president  of  the  board  shall 
certify  the  amount  to  the  commissioner 
of  heal th  and  the  per  diem,  traveling 
and  other  expenses  of  members  and  on 
presentation  of  tide  certificate  the 
auditor  of  state  shall  draw  his  warrant 
on  the  state  treasurer  for  the  amount •" 


In  1939,  Section  9019  K.  S,  Mo.,  1929,  was  re-enacted 
and  became  9739  H,  S,  Mo.,  1939.  £ection  9020  Laws  of  Missouri 
1935,  was  re-enacted  and  became  Lection  9740  R.  S.  Ko.,  1939; 
Section  9024  Laws  of  Missouri  1933,  was  re-enaoted  and  became 
Lection  9744  ii,  S.  Mo,,  1939  and  as  stated  above.  Section  9041 
R.  S.  Lio.,  1929  was  re-enacted  and  in  1939  became  Section  9761 
R.  5.  Mo.,  1939.  These  are  the  sections  which  havo  reference 
to  the  Secretary  of  the  3oard  of  Health  and  Commissioner  of 
HeaL  th. 

From  a reading  of  all  of  these  Sections  of  tho  St  tutes, 
we  find  the  following:  The  Commissioner  of  Health  now  per- 
forms the  duties  formerly  performed  b}  the  Commissioner  and 
the  Secretary  of  the  3oard  of  Health;  the  office  of  Secretary 
has  been  abolished;  the  salary  of  the  Commissioner  is  ^5, 000.00 
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per  year.  Y»here  the  terra  "secretary  of  the  Board  of 
lied,  th"  la  mentioned  the  tern  "Com  lia  signer"  shall  be 
substituted;  and  In  Section  9761  R.  S.  Mo.,  1939,  It  is 
provided  that  the  secretary  of  the  Board  of  Health  is 
to  receive  ^2,400.00  salary  as  such*  Does  the  latter  pro- 
vision regardin';  -$2,400.00  salary  remain  in  e ffect  and 
inure  to  the  benefit  of  the  Commissioners  of  Koalth? 

Vie  feel  that  the  intention  of  the  Legislature  should 
be  examined  in  order  to  reach  an  intelligent  conclusion. 

Such  intention  is  of  great  importance  in  construing  statutes 
and  is  as  much  a part  of  such  provisions  as  the  written 
words  themselvo c . See  26  Mo.  Dig.  "Statutes"  Key  number  180. 
Going  back  to  1929,  there  was  at  that’ time  two  officers,  towit 
the  Sficretary  of  the  Board  of  Health  and  tlie  Commissioner. 

In  1933,  the  office  of  Secretary  of  the  Board  of  Health  was 
abolished  and  the  duties  pertaining  to  that  office  were  then 
assumed  by  the  Ccsnmiss loner.  At  that  time  the  salary  of  the 
Commissioner  was  definitely  set  at  ,5,000.00.  Therefore,  it 
would  seem  that  the  intention  of  the  lawmakers  was  to  put 
all  of  the  duties  involved  in  the  hands  of  one  officer  and 
that  a salary  be  set,  commensurate  with  the  amount  of  work 
necessary;  and  it  was  clearly  the  intention  of  the  Legisla- 
ture to  abolish  the  office  of  Secretary  of  the  3oard  of  Health 

Now  what  effect  does  the  abolishment  of  the  Secretary* s 
position  have  on  Section  9761  R.  S.  Mo.,  1939.  Citing  the 
first  few  lines  wf  such  section,  we  find  the  following: 

"The  secretary  of  tiie  state  board  of 
health  shall  have  supervision  over 
the  central  bureau  of  vital  statistics, 
which  is  hereby  authorized  to  be  es- 
tablished by  said  board,  and  shall 
act  as  state  registrar  of  vital  sta- 
tistics. As  secretary  he  shall  re- 
ceive an  annual  salary  at  t he  rate  of 
twenty-four  hundred  dollars,  payable 
monthly.*  * * * *" 


It  will  be  noted  that  the  Secretary  of  the  Board  of 
Health  Is  to  have  supervision  over  the  bureau  of  vital  sta- 
tistics and  Is  to  act  as  state  rogistrar  of  vital  statistics. 
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Follov/ing  the  statute,  the  Conniasloner  of  Health  shall 
then  become  the  registrar  and  liave  supervision  over  the 
bureau  of  vital  statistics.  However,  the  Secretary  was 
to  receive  >2,400.00  for  salary  as  such  so  ere t ary,  but 
not  for  supervising  the  buroau  of  vital  statistics  or 
for  acting  as  state  registrar.  ""Theref ore , in  view  oT 
the  fact  thTHT  he  was  to  receive  ’huch  sum  "as  secretary, 
it  seems  that  when  such  office  was  abolishecT,  that  the 
salary  of  such  secretary  was  also  abolished.  Does  not  the 
Corami ss loner  have  a salary  wet  out  by  statute  at  ,5,000.00? 
Should  we  then  s ay  that  he  should  draw  tils  own  salary  and 
also  that  of  another  officer  whose  office  has  been  abolished? 
We  think  not.  Neither  do  we  think  it  was  the  intention 

of  the  Legislature,  to  allow  the  Commissioner  to  receive  one 

suit  as  his  salary  and  then  draw  another  sum  as  head  of  one 
of  che  bureaus  in  a department  where  he  is  the  supervisor. 

Furthermore , there  is  now  an  officer  known  a3  the 
Director  of  the  bureau  of  vital  statistics.  He  r eceives 
the  salary  of  >3,000.00  annually . There  are  other  bureaus 
in  the  Health  Department  all  of  which  have  Directors  or  Heads. 
Still  in  none  of  them  does  the  °om  liasioner  receive  remuner- 
ation for  any  duties  he  has  which  are  connected  therewith. 

Why  should  the  canL  .is si  oners  receive  a sum  as  supervisor  of 

one  department  and  not  receive  anything  as  supervisor  of  the 

others?  Obviously,  the  Legislature  meant  that  the  Secretary 
of  the  Hoard  of  wealth  was  to  receive  ,2*400.00  pov  year,  as 
such,  and  whmthey  abolished  the  office,  the  salary  ceased* 


CONCLUSION 


Therefore,  it  Is  the  opinion  of  this  Department,  that 
when  the  Legislature  abolished  the  office  of  .Secretary  of 
the  State  3oard  of  Health  and  provided  that  the  Corami ssL  oner 
of  Health  was  to  perform  the  duties  formerly  performed  by 
such  Secretary  and  that  he  should  receive  an  annual  salary 
of  ^5,000.00,  both  of  which  actions  were  made  at  approximately 
the  same  tine,  said  Legislature  Intended  that  the  provision 
regarding  *1 ary  of  the  Secretary  in  Section  9761  R.  S.  Mo,, 
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1939,  v/as  to  be  abolished  along  with  the  office,  since  it 
was  the  pay  he  was  to  receive  as  Secretary  of  £he  Board 
and  not  as  supervisor  of  the  Bureau  of  Vital  Statistics 
or  as  £tate~7Iegistrar  of  Vital  Statistics.  In^other  words, 
his  salary  i a'  to  'be  ■p5 , 000 • 00  instead  of  ^7,400.00  since 
he  has  no  right  to  the  additional  stipend  of  $2,400.00 
as  provided  in  Section  9761  R.  S.  Mo*,  1939. 

Respectfully  submitted 


JOHN  S.  PHILLIPS 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


JL?»AL 


HEALTH , BOARD  OF : 


Trailer  Camps  not  governed  by  Sec.  9955 
R.  S.  Mo.,  1939,  which  deals  with  Tour- 
ist Camps  and  Resorts. 


June  11,  1942 


Dr.  James  Stewart 
Commissioner  of  Health 
Jefferson  City,  Missouri 


Dear  Dr.  Stewart: 


li 


FILE 


Your  letter  requesting  an  opinion  has  been  referred 
to  me.  This  request  was  as  follows: 


"Reference  is  made  to  Section  9955, 
Article  6,  Chapter  58,  Revised  Stat- 
utes of  Missouri,  1939,  the  law  under 
which  our  state  wide  resort  law  is 
administered,  and  to  Section  One  of 
State  Board  of  Health  Regulations 
Qoverning  Sanitation  of  Summer  Re- 
sorts, Tourist  and  Other  Camps  as 
quoted  on  Page  5 of  the  enclosed 
pe  phlet.  The  aforementioned  stat- 
utes cover,  'all  tourist  camps,  cab- 
ins or  resorts  of  whatever  kind  kept, 
used,  maintained  or  advertised  or 
held  out  to  the  public  to  be  a place 
where  sloe. ing  accommodations  are 
furnished  for  pay  to  transient  or 
permanent  guests  In  which  two  or 
more  cabins,  whether  in  combination 
or  under  separate  roofs  are  furnished 
for  the  accommodation  of  guests'.  No 
specific  mention  is  made  of  trailers 
or  trailer  camps  in  this  statute. 

"Section  One  of  cur  regulations  reads 
as  follows,  'The  following  regulations 
shall  apply  to  any  municiptlity , com- 
munity, institution,  corporation,  as- 
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soclatlon,  firm  or  person  operating,  or 
maintaining  for  use  within  the  State  of 
Missouri,  any  tourist  camp,  trailer  camp, 
resort,  cabins,  courts,  camp  or  tract  of 
land  In  or  on  which  persons  may  reside, 
camp  or  picnic,  either  free  of  charge  or 
by  payment  of  fee.  For  the  purpose  of 
this  regulation  all  places  covered  by 
this  definition  shall  hereafter  be  termed 
resorts. * You  will  note  that  specific 
reference  is  made  to  trailer  camps  in 
this  regulation,  approval  of  which  was 
given  by  the  Attorney  General’s  office 
under  date  of  July  27,  1939. 

"The  public  health  need  and  significance 
of  sanitation  and  regulation  of  trailer 
camps  is  quite  parallel  to  sanitation 
and  regulation  of  tourist  camps.  It  is 
apparent  from  our  experience  that  facil- 
ities for  sanitation  at  trailer  camps 
are  oven  more  inadequate  than  at  tourist 
camps.  It  is  our  belief  that  the  legis- 
lature by  it 8 action  desired  to  insure 
adequate  sanitation  in  resort  and  camp 
areas  and  intended  coverage  of  trailers 
as  well  as  resorts  and  camps.  Trailer 
camps  constitute,  in  certain  defense 
areas  of  this  state,  significant  public 
health  problems  due  largely  to  migra- 
tory workmen  and  families  of  civilian 
workmen  and  military  personnel  congre- 
gating in  defense  areas. 

"We  wish  to  be  advised,  therefore, 
whether  or  not  trailer  camps  may  be  con- 
strued to  be  within  the  jurisdiction  of 
our  resort  law,  and  if  under  the  pro- 
vision of  the  resort  law,  under  what  fee 
schedule  should  these  establishments  be 
licensed.  In  event  trailer  camps  do  not, 
in  your  opinion,  come  under  the  resort 
law,  your  advice  is  requested  as  to  the 
manner  in  which  these  establishments  may 
be  satisfactorily  supervised  under  our 
regulations. 
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"We  will  appreciate  early  receipt  of 
the  Information  requested  herein." 


Section  9955,  Article  6,  Chapter  58,  Revised  Stat- 
utes of  Missouri,  1939,  provides  as  follows: 


"The  State  Board  of  Health  is  em- 
powered and  it  is  hereby  made  their 
duty  through  their  deputies  to  have 
inspected,  at  least  annually  and  as 
often  as  shall  be  necessary,  for  the 
proper  regulation  and  sanitation 
thereof,  all  tourist  camps,  cabins 
or  resorts  of  whatevor  kind  kept, 
used,  maintained  or  advertised  or 
held  out  to  the  public  to  be  a 
place  where  sleeping  accommodations 
are  furnished  for  pay  to  transient 
or  permanent  guests  in  which  two  or 
more  cabins,  whether  in  combination 
or  under  separate  roofs,  are  fur- 
nished for  the  accommodations  of 
guests." 


Section  One  of  the  Regulations  Governing  Sanitation 
of  Summer  Resorts,  Tourists  and  Other  Camps,  prepared  by 
the  State  Board  of  Health  is  as  follows: 

"The  following  regulations  shall  ap- 
ply to  any  municipality,  community, 
institution,  corporation,  organisa- 
tion, association,  firm  or  person 
operating,  maintaining  or  offering 
for  use  within  the  State  of  Missouri, 
any  tourist  camp,  trailer  camp,  re- 
sort, cabins,  courts,  camp  or  tract 
of  land  in  or  on  which  persons  may 
reside,  camp  cr  picnic,  either  free 
of  charge  or  by  payment  of  fee.  Por 
the  purpose  of  this  regulation  all 
places  covered  by  this  definition 
shall  hereafter  be  termed  resorts." 
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We  are  unable  to  locate  any  Instance  wherein  the 
Courts  have  defined  "Trailer  Camps" • However,  the 
common  understanding  is  that  it  is  a large  parking 
lot  or  area  wherein  people  who  have  trailers  attached 
to  their  motor  vehicles  may  park  same  arid  where  cer- 
tain facilities  such  as  electric  lights,  water  and 
sewa  e disposals  may  be  present.  At  the  present  time 
there  are  many  of  these  located  in  this  State,  due  to 
housing  conditions.  Persons  owning  these  trailers 
may  stop  in  such  camps  overnight  or  they  may  set  up  a 
more  or  less  permanent  residence  while  they  are  em- 
ployed in  the  immediate  neighborhood. 

On  the  other  hand  a "tourist  camp"  is  a place 
where  there  are  permanent  dwellings  already  construct- 
ed, such  as  cabins,  and  they  are  regulated  mere  or  less 
in  the  same  manner  in  which  hotels  are.  Further,  the 
larger  part  of  their  trade  is  transient  and  is  composed 
of  motorists  staying  therein  overnight.  It  is  possible 
to  tax  them  under  the  statute,  ae  there  is  a specific 
provision,  to  wit  Section  9955,  supra,  which  prescribes 
the  manner  in  which  they  arc  to  be  licensed.  They  are 
taxod  according  to  the  number  cf  units  or  cabins  which 
they  have  in  their  camp.  However,  a "trailer  camp"  in 
the  strict  sense  of  the  term,  may  have  one  trailor  in 
the  camp  one  night  and  fifty  In  the  camp  the  next  night. 
So  it  is  apparent  that  they  can  not  be  licensed  under 
the  terms  of  Section  9955,  Revised  Statutes  of  Missouri, 
1939. 


Neither  does  it  appear  that  at  the  time  of  the 
passage  of  the  above  Section,  the  legislature  Intended 
that  ^trailer  camps"  were  to  be  included.  At  no  place 
in  the  statute  is  such  a term  mentioned  and  we  have  no 
intimation  whatever  to  show  that  they  were  even  con- 
sidered. 

Furthermore,  we  do  not  think  that  the  State  Board 
of  Health  can  bring  such  "trailer  camps"  within  the 
provisions  of  the  statute  by  incorporating  them  with- 
in a regulation  promulgated  by  the  State  Board  of 
Health.  It  is  true  that  the  Board  of  Health  has  the 
power  to  set  up  rules  and  regulations  as  set  out  in 
Section  9735,  Revised  Statutes  of  Missouri,  1939. 
However,  we  do  not  believe  that  the  Board  can,  by 
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regulation,  place  "trailer  caipa"  in  the  category  with 
"tourist  camps"  when  they  have  never  been  mentioned  by 
the  legislature. 


CONCLUSION 


Therefore  it  is  the  opinion  of  this  department  that 
"trailer  camps"  do  not  come  under  the  ternB  of  the  resort 
law  and  that  the  regulations  as  set  up  by  the  Board  of 
Health  will  net  apply  to  them. 

Neither  can  they  be  charged  a license  fee  since  no 
prevision  is  made  in  the  Statutes  for  such  license  and 
they  can  net  be  licensed  in  the  same  manner  as  "tourist 
camps" . 


In  order  to  regulate  them  in  this  manner,  it  will 
be  necessary  that  legislation  be  passed  for  that  pur- 
pose by  the  General  Assembly. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney -General 


AP,  ROV^D: 


ROY  McKITTRICK 
Attorney-General 


JSP : Jn 


STATE  BOARD  OF  HEALTH:  Has  authority  to  construct  public  sewage 

disposal  facilities  but  all  contracts  for 
such  construction  must  be  made  by  State 
Purchasing  Agent, 

July  21,  1942. 


Dr.  James  Stewart 
State  Health  Comwiss loner 
Jefferson  City,  Missouri 


Dear  Dr.  Stewart* 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  July  15,  1942,  in  which  you  requested  an 
opinion  from  this  departiaent.  This  request,  omitting  the 
caption  and  signature,  is  as  follows* 

"Tula  r«ard  has  presented  to  the  Federal 
Works  Agency  several  applications  for 
allotments  of  funds  for  the  sanitation 
of  private  and  semi-public  water  supplies, 
private  and  se  d-public  sewage  disposal 
facilities  and  for  the  oolleotion  and 
disposal  of  garbage  and  refuse  in  areas 
Immediately  adjacent  to  cantonment  areas 
in  Missouri.  The  Federal  Works  Agency 
program  includes  the  operation  of  such 
sanitation  projects.  The  project  appli- 
cations provide  for  operating  entirely 
with  Federal  funds  and  it  is  not  proposed 
to  use  any  state  funds  for  the  construc- 
tion of  these  facilities. 

"When  the  application  is  approved  and  the 
funds  are  allotted  it  is  intended  by  the 
Federal  Works  Agenoy  that  the  State  Hoard 
of  Health  shall,  with  the  Federal  funds, 
construct  or  contract  to  construct  these 
facilities.  We  are  in  receipt  of  a letter 
from  the  Regional  Engineer's  office  of 
the  Federal  1 or  lea  Agency  raising  a legal 
Question  concerning  the  authority  of  this 
Board  to  construct  or  contract  to  construct 
the  proposed  sanitary  facilities.  It  is 
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respectfully  requested,  therefore, 
that  you  provide  me  with  an  opinion 
as  to  whether  or  not  the  State  Board 
of  Health  has  legal  authority  to  pro- 
vide these  facilities  in  this  manner." 

The  powers  and  duties  of  the  State  Board  of  health 
are  set  out  in  Section  9735,  R.  S.  Mo.  1939,  which  section 
reads  as  follows: 

"It  shall  he  the  duty  of  the  state 
hoard  of  health  to  safeguard  the 
hoalth  of  the  people  in  the  state, 
counties,  cities,  villages  and 
towns.  It  shall  make  a study  of  the 
causes  and  prevention  of  diseases 
and  shall  have  full  power  and  authority 
to  make  such  rules  and  regulations  ns 
will  prevent  the  entrance  of  infectious, 
contagious,  communicable  or  dangerous 
diseases  into  the  state.  It  may  send 
representatives  to  public  health  con- 
ferences when  deemed  advisable,  and 
the  expenses  of  such  representatives 
shall  be  paid  by  the  state  as  provided 
in  this  chapter  for  expenses  of  the  mem- 
bers of  the  state  board  of  health." 

Also,  Section  9735a  of  the  Laws  of  Missouri,  1941, 
at  page  370,  respecting  the  use  of  Federal  funds  by  the  State 
Board  of  Health,  provides  as  follows : 

"The  State  Board  of  Health  is  hereby 
directed  to  comply  with  the  provisions 
of  any  act  of  Congress  providing  for 
the  distribution  and  expenditure  of 
funds  of  the  Ufcited  States  appropriated 
by  Congress  for  Health  purposes  and  to 
comply  with  any  of  the  rul_iS  or  condi- 
tions made  by  the  United  States  Public 
Heal tii  Service.  The  Children* s Bureau 
or  any  other  Federal  agency  in  regard  to 
healtxa  funds  distributed  to  the  states, 
and  to  comply  with  any  of  the  rules  and 
conditions  made  by  said  services  or 
bureaus  or  other  branches  of  the  United 
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States  Government  acting  under  the 
provisions  of  the  Federal  law  in  order 
to  secure  for  the  State  of  Missouri 
funds  allotted  to  this  state  by  the 
United  States  Government  or  (for) 
health  purposes  under  the  provisions 
of  such  acts  of  Congress,  relating  to 
health;  said  funds  shall  be  received 
by  the  state  Treasurer  and  deposited 
in  separate  funds  to  be  known  as  the 
United  States  Public  Health  Title  VI 
fund,  the  Venereal  Disease  Control 
fund,  the  Children's  Bureau  fund,  and 
any  other  fund  specially  designated  by 
a Federal  Agency  for  the  use  of  the 
State  3oard  of  Health  for  health  pur- 
poses , and  to  be  paid  out  by  the  State 
Treasurer  on  requisitions  drawn  by  the 
executive  officers  of  the  State  Board 
of  Health  on  a warrant  of  the  state 
Auditor.  Said  funds  being  allotted  to 
the  State  of  Missouri  for  health  pur- 
poses by  the  Federal  Government  the 
General  Assembly  shall  appropriate  the 
same  to  the  use  of  the  State  Board  of 
Health,  under  such  provisions  as  are 
set  out  for  the  reception  and  use  of 
funds  by  the  Federal  Government*" 

As  can  be  seen  from  the  statutos  cited  above,  the 
State  Board  of  Health  has  considerable  powers  conferred  upon 
it  and  the  general  rule  soeias  to  be  that  the  powers  that  are 
conferred  upon  such  board  should  receive  liberal  construction 
See  State  ex  rel.  Horton  v*  Clark  et  al«,  320  Mo*  1190,  9S* 
(2d)  635. 

The  duties  of  the  State  Board  of  Health  are  of  an 
administrative  character  and  as  long  as  such  board  exercises 
a reasonable  discretion  it  is  fx*ae  to  act*  See  State  ex  rel* 
Goodier,  195  Mo*  551,  93  S*  W.  928*  The  apparent  intention 
of  the  Legislature  with  regard  to  the  State  Board  of  Health 
seems  to  be  that  as  long  as  such  board  does  not  abuse  its 
powers  and  as  long  as  they  are  acting  in  the  interest  of  the 
general  health  of  the  public  of  Missouri,  they  have  practically 
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unlimited  powers  along  that  line. 

As  to  the  power  to  construct  or  contract  to  con- 
struct the  facilities  mentioned  in  your  opinion  request,  we 
will  cite  you  to  Chapter  105,  H,  0,  Mo.  1939,  entitled 
"State  Purchasing  Agent?  i ndor  this  chapter  in  order  that 
there  be  a contract  to  construct  such  facilities  it  will  be 
necessary  that  all  agreements  or  contracts  made  with  any 
individual  be  made  on  the  part  of  the  State  through  the 
office  of  the  State  Purchasing  Agent  and  shall  not  be  made 
by  the  state  Board  of  Health  itself. 


Conclusion 


It  is  the  opinion  of  this  Department  that  the  State 
Board  of  Health  has  the  power  to  construct  private  and  semi- 
public  sewage  disposal  facilities  for  the  collection  and 
disposal  of  garbage  and.  refuse  in  areas  immediately  adjacent 
to  cantonment  areas  in  Missouri,  but  that  any  contract  for 
the  construction  or  purchase  of  supplies  must  oe  made  by 
the  State  Purchasing  Agent  of  Missouri,  and  not  the  State 
Board  of  Health, 


Hospectfully  submitted. 


JOHN  S.  PHILLIPS 

Assistant  Attorney-General 


APPROVED : 


V/H...  C.  TiluIiLC 

(Acting)  Attorney-General 


JSP:EO 


V.i..  • . : 

DoRMIToRY  AT  3 TATA 


Property  rented  to  and  used  by  Afcete 
i'eaci  era  ‘ollege  at  Warrensburg,  Missouri , 
exempt  from  taxation. 


August  6,  1942 


Mr.  R.  W.  Starling 

Member  of  the  Board  of  Regents 

of  the  Central  Missouri  State 

Teachers  College 

Bldon,  Missouri 


filed 

ss 


Dear  Sir: 


This  Is  In  reply  to  yours  of  recent  date  wherein  you 
request  an  opinion  from  this  department  on  the  follov/lng 
statement  of  facts: 


"At  the  last  meeting  of  the  Board 
of  Regents  of  the  Central  Missouri 
State  Teachers  College  the  question 
was  pres en ted  as  to  whether  or  not 
tlio  girls  dormitory,  known  as  the 
Laura  J.  Yeator  Hall,  Is  taxable. 

"The  facts  regarding  the  title  and  the 
beneficial  Interest  In  the  real  estate 
are  as  follows: 

"In  1926  a tract  of  land  known  as  the 
’West  Campus’  in  the  City  of  Warrens- 
burg  was  acquired  and  the  title  taken 
In  the  name  of  ’The  Board  of  Regents 
of  the  Central  Missouri  State  Teachers 
College.  Soon  thereafter  a very  def- 
inite need  developed  for  dormitory 
facilities  for  girl  students  of  the 
college  but  no  appropriation  ras  forth- 
comlng  from  the  legislature.  In  order 
to  meet  that  need  the  alumni,  former 
students,  teachers,  students  and  friends 
of  the  college  associated  themselves 
together  in  a voluntary  association. 
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tinder  the  provisions  of  Article 
Ten  of  Chapter  Thirtytwo  of  the 
Revised  Statutes  of  the  State  of 
Missouri  for  1929,  talcing  the  name 
of  the  ’College  Dormitory  and  Develop- 
ment Association  of  Viarrensburg, 

Missouri, * the  articles  of  association 
being  dated  July  22nd. 1940,  a copy  of 
said  articles  of  association  being 
attached  hereto  and  made  a part  hereof. 

"On  September  3rd.  1940,  without  any 
express  authority  from  the  legislature, 
the  Board  of  Regents  conveyed  a part  of 
said  'Viest  Campus'  described  as: 

The  South  263  feet  of  the  North 
Half  of  the  Northeast  Quarter  of 
the  Southwest  Quarter  of  the 
Northwest  Quarter  of  Section  25, 
Township  46,  Range  26,  Johnson 
County,  Mo.,  except  10  feet  off 
the  South  end  thereof, 

to  the  said  College  Dormitory  and  Develop- 
ment Association  of  VJarrensburg,  Missouri, 
and  on  the  same  day  entered  into  a lease 
and  contract  whereby  the  said  association 
agreed  to  build  the  dormitory  and  did 
lease  the  building  and  grounds  to  the 
Board  of  Regents  and  agreed  to  re- convey 
the  real  estate  to  the  Board  of  Regents 
when  the  mor;gage  loan  on  the  property 
was  rotirod  a copy  of  which  lease  con- 
tract is  at  .ached  hereto  and  made  a part 
hereof . 

"The  dormitory  v/as  constructed  and  lias 
been  used  exclusively  to  house  and  keep 
students  of  the  college, and  the  Board  of 
Regents,  out  of  the  earnings  of  the  dormi- 
tory, has  paid  all  of  the  rental  install- 
ments provided  for  in  the  rental  contract. 

"The  College  Dormitory  and  Development 
Association  lias  no  assets  other  than  this 
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Laura  J.  Yea  ter  Hall  property  and 
has  no  income  except  the  rental  paid 
by  the  college,  and,  also,  the  lease 
contract  above  mentioned  was  by  the 
said  association  aosignod  to  the 
trustee  in  tho  mortgage  indenture  and 
the  payments  aro  made  direct  to  the 
trustee  for  the  payment  of  the  mort- 
gage indebtedness. 


n..e  would  like  to  have  your  opinion  as 
to  whether  or  not  the  real  estate  above 
described,  including  the  dormitory 
building,  is  subject  to  taxation." 


The  real  estate  upon  which  the  dormitory  is  now  situated 
seems  to  have  been  acquired  from  the  3tate  Teachers  College 
by  author! v,  of  3ection  10753,  R.  3,  Uo.  1939,  which  author- 
ises the  Board  of  Regents  to  convey  real  estate  belonging  to 
that  institution. 

On  the  question  of  the  exemption  of  tills  property  from 
taxation.  Section  6 of  Article  X of  the  Constitution  and 
Section  10937,  R.  3.  Uo.  1939,  are  applicable. 

Section  6 of  Article  X roads  as  follows: 


n The  property,  real  and  personal,  of 
the  State,  counties  and  other  munici- 
pal corporations,  and  cemeteries, 
shall  be  exempt  from  taxation.  Lots 
in  incorporated  cities  or  towns,  or 
within  ono  mile  of  the  limits  of  any 
such  city  or  town,  to  the  extent  of 
one  acre,  and  lots  ono  mile  or  more 
distant  from  such  cities  or  towns, 
to  the  extent  of  five  acres,  with  the 
buildings  thereon,  may  be  exempted 
from  taxation,  when  the  same  aro  used 
exclusively  for  religious  worship,  for 
schools,  or  for  purposes  purely  chari- 
table, also,  such  property,  real  or 
personal,  as  may  be  used  exclusively 
. for  agricultural  or  horticultural 
societies:  Provided . that  such  exemp- 
tions shall  be  only  by  general  law." 
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And  Section  10937  in  part  reads  as  follows: 


"The  following  subjects  are  exempt 
from  taxation:  ******  •*  * -*  * 
sixth,  lots  In  Incorporated  cities 
or  towns,  or  within  one  mile  of  the 
limits  of  any  such  city  or  town,  to 
the  extent  of  one  acre,  and  lots  one 
mile  or  more  distant  from  such  cities 
or  towns,  to  the  extent  of  five  acres, 
with  the  buildings  tlioreon,  wiien  the 
same  are  used  exclusively  for  religi- 
ous worship,  for  schools  or  for  pur- 
poses purely  charitable,  shall  be 
exempted  from  taxation  for  state, 
county,  or  local  purposes," 


It  will  be  noted  from  these  sections  that  if  the  lands 
and  buildings  thereon  are  used  exclusively  for  school  pur- 
poses or  for  purposes  purely  charitable  the  same  are  exempted 
from  taxation  for  state,  county  and  local  purposes.  The 
principle  of  exemption  of  properties  used  for  school  purposes 
was  discussed  by  the  court  in  State  ex  rel.  Hammer  v.  Llacgum, 
107  Ho.  230,  242,  where in  the  court  said: 


"The  ownership  or  title  to  the  prop- 
erty is  not  the  determining  factor. 

For  if  the  property  is  owned  by  a 
religious,  charitable  or  school  organ- 
ization and  is  leased  or  rented  for  use 
for  any  other  purpose  than  such  as  the 
Constitution  contemplates,  the  land  is 
not  exempt.  So,  if  the  private  owner 
of  the  land  allows  his  land  to  be  used 
for  such  purposes  and  charges  no  rent 
and  derives  no  personal  benefit  from 
the  land,  the  land  is  exempt  from  tax- 
ation, because  the  land  is  then  devoted 
exclusively  to  such  a use.  This  was 
the  case  in  City  of  Louisville  v.  Weme, 
00  S.  W.  224,  relied  on  by  the  defend- 
ants. For  in  such  cases  the  owner  con- 


Ur.  R.  W.  Starling 

9 


5- 


August  6,  1942 


tributes  the  use  of  Ms  land  to 
public  or  quasi- public  use,  or  to 
such  a use  as  the  Constitution  con- 
templates , and  derives  no  gain  or 
profit  for  himself,  and,  therefore, 
the  State  does  not  exact  a tax  from 
Ms  land  with  one  hand  wMle  accept- 
ing a contribution  of  the  use  of  Ms 
land  with  the  other  hand. 

"But  on  the  contrary,  when  the  owner 
leasos  Ms  land  to  the  public  for  a 
public  use,  or  to  a quasi- public 
body  for  a charitable  or  religious 
use,  and  applies  the  rents  derived 
from  the  land  to  Ms  own  personal 
advantage,  he  contributes  nothing  to 
the  public  or  charity,  he  loses 
nothing  by  the  use,  he  is  not  a bene- 
factor to  any  one,  but  he  stands  be- 
fore the  law  in  exactly  the  same  light 
as  any  one  olso  who  loases  Ms  land 
for  any  other  purpose,  and  uses  the 
rents  for  Ms  own  advantage,  and, 
therefore,  he  is  not  entitlod  to  any 
special  consideration  at  the  hands  of 
the  law  or  the  government,  and  Ms 
property  is  not  exempt." 


The  Articles  of  Association  of  the  College  Dormitory 
and  Development  Association  of  Warrensburg,  by  Article  Fifth 
tliereof  provide  as  follows: 


"TMs  association  is  formed  for  the 
purpose  of  acquiring  real  estate  and 
the  erection  thereon  of  a dormitory 
or  dormitories  or  other  facilities 
which  nay  be  needed  by  Central  Missouri 
State  Teachers  College  or  wMch  nay  be 
usable  and  vised  in  the  promotion  and 
development  of  said  College  and  its 
facilities;  and  be  used  in  connection 
with  the  scholastic  training  offered 
by  said  College  to  Students,  and  the 
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operation  and/or  rental  of  such 
facilities  to  students  of  the 
College  or  to  the  Board  of  Regents 
of  said  College  for  use  by  such 
students. 

"And  in  order  to  carry  out  said 
purposes  of  tills  Association  said 
Association  shall  take  hold  and 
convey  real  estate,  shall  receive 
gifts,  and  dor at ions  In  order  to 
assist  In  the  carrying  out  of  the 
purposes  of  this  Association  and  to 
borrow,  money,  pledging  the  credit 
of  this  Association  for  such  borrow- 
ing, and  with  authority  to  mortgage 
or  otherwise  encumber  any  real  estate, 
buildings,  or  other  property  belong- 
ing to  this  Association  and  with 
authority  to  pledge  the  revenues  and 
income  of  this  Association  to  the 
payment  of  such  indebtedness. 

"It  is  further  the  purpose  of  this 
Corporation  that  no  member  of  the 
Association  and  no  Director  or 
Officer  of  this  Association  shall 
receive  any  payment  of  income,  or 
8 alary,  or  other  compensation  for  any 
services  rendered.  It  being  the  pur- 
pose of  this  corporation  to  be  strictly 
a non-profit  corporation,  conducted 
and  managed  and  operated  for  the  general 
welfare  and  the  promotion  of  the  best 
interests  of  the  College;  and  that  the 
officers  and  directors  thereof  shall 
serve  without  compensation. 

"It  Is  further  the  purpose  of  this  corp- 
oration that  as  soon  as  this  corporation 
shall  receive,  by  way  of  gifts  or  dona- 
tions or  revenues  and  income  from  the 
operation  or  leasing  of  the  facilities 
so  built  by  it,  a sufficient  amount  to 
pay  all  indebtedness,  together  with 
interest,  contracted  by  it  for  the  ac- 
quiring of  a site  and  the  erection  of 
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such  facilities  thereon,  tlie  Board 
of  Directors  of  said  Association 
shall  cause  such  site  and  the  facil- 
ities erected  thereon  to  be  conveyed 
to  the  Board  of  Regents  of  the  Central 
Missouri  State  Teachers  College  so 
that  said  facilities  shall  become  the 
absolute  property  of  said  Board  of 
Regents . " 


It  would  appear  from  this  provision  of  the  Articles  of 
Association  that  the  sole  purpose  of  the  organization  is 
to  provide  a dormitory  for  the  State  Teachers  College  at 
Warrensburg.  The  contract  and  lease  which  accompanied 
your  request  is  in  furtherance  of  the  purpose  of  the 
Articles  of  Association.  From  an  examination  of  these 
it  would  seem  that  the  State  School  is  the  beneficial 
owner  of  this  property  because,  under  the  plan,  it  re- 
ceives the  ultimate  benefits  of  the  rents.  Under  the 
plan  the  State  School  is  to  pay  to  the  Dormitory  Associa- 
tion 0 12800  per  annum  until  the  entire  indebtedness  in 
the  amount  of  £>130,000.00  is  paid,  at  which  time  the  Dorm- 
itory Association  conveys  the  building  and  real  estate 
upon  which  it  is  located  to  the  State  School. 

• 

On  the  question  of  the  building  being  used  for  a 
dormitory  for  the  school  and,  therefore,  being  exempt  from 
taxation,  wo  find  that  the  court,  in  the  case  of  State  ex 
rel.  Johnston,  214  ho.  656,  held  that  the  fact  that  the 
school  operates  a dormitory  for  studonts  in  connection  with 
the  school  does  not  operate  to  deprive  such  school  from  the 
constitutional  tax  exemption. 

Under  the  principle  that  if  the  school  is  the  "benefi- 
cial owner"  of  the  property  then  it  is  exempt,  we  find  that 
the  court,  in  the  case  of  St.  Louis  v.  Vienne  leer,  145  ho. 
230,  1.  c.  238,  made  the  following  statement: 


"We  think  that  the  property  of  a 
county  or  city  exempted  from  taxa- 
tion by  the  constitutional  provisions 
hereinbefore  quoted,  is  that  of  which 
such  county  or  city  is  the  beneficial 
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owner,  which  la  held  by  It  'for 
Its  own  use1  and  not  merely  In 
trust.  It  does  not  Include  that 
In  which  the  only  Interest  of  the 
municipality  Is  a3  trustee.  » » " 


In  that  case  the  city  was  holding  the  property  as  a trustee 
and  the  court  there  hold  that  such  property  was  not  exempt 
on  that  account.  The  Articles  of  Agreement  reveal  that  the 
property  here  held  Is  for  the  benefit  of  the  State  School. 
The  question  as  to  the  exemption  of  real  property  held  In 
trust  for  the  benefit  of  the  state  or  one  of  Its  agencies 
is  exhaustively  discussed  In  the  case  of  Security  Savings 
and  Trust  Company  v.  Lane  County,  55  Pac.  2nd.  35,  decided 
by  the  Supreme  Court  of  Oregon  In  1935.  The  court  devotes 
ten  pages  of  the  Reporter  to  a review  of  the  cases  on  the 
subject  and  from  them  lays  down  the  following  rules: 


"Real  property,  the  title  to  which 
is  vested  In  the  state,  whether  In 
Its  name  or  In  the  name  of  a state 
agency,  is  exempt  from  taxation. 

It  Is  also  exempt  If  the  state  pos- 
sesses the  sole  beneficial  Interest; 
the  title  being  vested  In  a trustee." 


In  conclusion,  the  court  reiterated: 


"Applying  the  principles  of  law  ex- 
pressed in  the  above  authorities,  it 
Is  our  belief  tliat  tho  exemption 
claimed  in  this  suit  cannot  be  granted 
under  our  statute,  unless  (1)  the  fee 
is  vested  in  tho  state,  or  (2)  the 
state's  beneficial  Interest  is  exclus- 
ive of  all  equities  of  nonexempt 
persons.  It  Is  clear  tliat  these  con- 
ditions are  not  present.  Therefore, 
the  property  Is  subject  to  taxation.” 
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In  the  caso  of  Board  of  Trustees  of  Illinois  Industrial 
University  v.  Board  of  Supervisors  of  Champaign  County,  76 
111.  184,  It  was  held  that  where  the  University's  beneficial 
interest  was  exclusive,  the  property  was  exempt  from  taxa- 
tion, even  though  the  title  was  vested  in  a trustee. 

From  the  provisions  of  the  Articles  of  the  Dormitory 
Association,  we  think  that  the  Association  acts  in  the  nature 
of  a trustee  holding  this  property  for  the  use  and  benefit  of 
the  State  School,  ^hat  being  the  case,  the  property  would  be 
exempt  from  taxation  under  two  theories:  First,  that  it  is 
used  exclusively  for  State  purposes.  Second,  that  the  State 
School  is  the  beneficial  owner  of  the  property. 


CONCLUSION 


From  the  foregoing.  It  is  the  opinion  of  this  department 
that  the  real  estate  and  buildings  thereon,  including  the 
dormitory  building  at  the  State  Teachers  College  at  Warrens- 
burg,  Uissouri,  are  exempt  from  taxation. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney-General 


APPROVED: 


mmrr.  ro 

(Acting)  Attorney-General 
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Convalescent,  nursing,  shelter  or  boarding 
-home  under  the  provisions  of  Senate  Bill 
142,  Laws  of  Mo.,  1941,  p.  368 . 


August  13,  1942. 


James  Stewart,  i.l.  D# 

State  Health  Dommiss loner 
Jefferson  City,  Missouri 


FILED 

fS 


Dear  Dr.  Storartj 


The  Attorney-General  wishes  to  acknowledge 
roceipt  of  your  letter  of  August  7th  requesting  an 
opinion  from  this  department.  Such  request,  omitting 
caption  and  signature,  is  as  follows: 

"This  Board  is  not  carrying  out  a 
program  to  license  and  otherwise 
regulate  convalescent  and  nursing 
homes  in  accordance  with  Senate  Bill 
142  as  enacted  by  the  State  Legis- 
lature in  the  last  general  assembly 
of  that  body.  Senate  Bill  142  defines 
these  homes  as  follows: 

"’Section  2:  Definitions. — The  term 
"convalescent" , "nursing",  "shelter", 
"lodging",  and  "boarding"  home  for 
the  aged,  chronically  ill  or  in cur - 
aoles  shall  mean  any  place  in  which 
three  or  more  aged,  chronically  ill  or 
incurable  persons,  not  related  by 
blood  or  marriage  to  the  owner,  operator 
or  manager  of  said  place,  are  received, 
kept  and  provided  with  food,  or  shelter 
and  care  for  hire  or  compensation,  how- 
ever paid;  provided  that  nothing  in 
this  Act  shall  apply  to  any  institution 
established,  maintainod  or  operated  by 
the  State  or  any  county,  city,  town  or 
village  thereof.* 

"?/e  have  encountered  certain  establish- 
ments which  in  our  opinion  could  or  could 
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not  be  Included  In  this  program  depend- 
ing upon  the  Interpretation  of  the  clause 
•for  hire  or  compensation,  however  paid' 
as  contained  in  the  statute, 

"These  questionable  establishment  operate 
basically  as  follows i 

"1.  Homes  operating  primarily  from  endow- 
ment or  contribution  but  accepting  as 
gratuity  that  compensation  a guest  wishes 
to  make,  such  as  a grant,  a life  Insurance 
policy,  etc.,  but  where  no  such  compensation 
is  pre-requisite  to  entrance. 

"2.  Homes  operating  primarily  from  endow- 
ment and  contribution  but  requiring  a flat 
rate  entrance  fee  for  each  individual. 

These  fees  vary  from  *400  to  s 500  depend- 
ing upon  the  home.  This  entitles  guests 
to  re;uain  in  the  home  for  the  reminder  of 
their  lives  with  the  home  assuming  all 
responsibilities  for  care,  including  burial. 
The  entrance  fee  cannot  be  decreed  as 
adequate  compensation  for  services  rendered 
but  definitely  is  required  for  entrance. 

"3.  Homes  operated  by  a lodge  to  which  a 
member  has  access  upon  reaching  an  establish- 
ed age  by  reason  of  having  been  a member  of 
the  lod  e in  good  standing,  for  which  payment 
of  duos  is,  of  course,  pre-requisite. 

"Our  experience  indicates  these  homes  to  be 
providing  acceptable  care  for  their  guests, 
and  in  our  opinion,  it  was  not  the  intention 
of  the  legislature  to  include  these  establish- 
ments even  though  same  were  not  Included  in 
the  specified  exceptions. 

"I  request,  therefore,  that  you  advise  me 
whether  or  not,  in  your  opinion,  these  homes 
come  within  the  provisions  of  senate  Bill 
142,  and  whether  or  not  the  State  Board  of 
Health  is  obligated  to  license  and  otherwise 
regulate  these  homes." 


Jamas  Stewart,  . D. 


-3- 


Aug.  13,  1942. 


Your  request  apparently  is  whether  or  not  the 
three  specific  types  of  establishments  set  out  in  your 
letter  are  subject  to  the  provisions  of  Senate  Bill  142 
as  passed  by  the  General  Assembly  in  1941,  Laws  of 
Missouri,  1941,  page  363.  We  will  first  cite  you  to 
Section  1 of  said  bill,  which  is  as  follows : 

"No  person  shall  establish,  maintain, 
operate  or  conduct  a convalescent, 
nursing,  shelter  or  boarding  home  for 
aged,  chronically  ill  or  incurable 
persons,  within  this  State,  without 
having  first  obtained  a license  so  to 
do  from  the  State  Board  of  Health  of 
Missouri.  The  word  'person'  as  used 
in  thi3  Act  shall  include  members  of 
any  firm,  partnership  or  association 
and  a corporation  and  any  or  all  of 
the  officers,  managers  or  board  of 
directors  thereof.  Provided,  however , 
that  no  nursing  home  or  sanatorium 
which  is  conch  ctod  in  conformity  with 
the  tenets  of  any  well-recognized 
church  and  in  which  the  treatment  pro- 
vided is  solely  by  prayer  or  spiritual 
means  as  an  exercise  of  religious 
freedom,  shall  be  required  to  obtain 
a license  under  the  provisions  of  this 
act." 

The  language  of  this  statute  is  very  broad  and  un- 
doubtedly includes  any  or  all  persons  who  shall  n establish, 
maintain,  operate  or  conduct  a convalescent,  nursing,  shelter 
or  boarding  home  for  aged,  chronically  ill  or  incurable  persons 

We  will  next  cite  you  to  Section  2 of  said  bill, 
entitled  "def inltions , " which  provides  as  follows: 

"The  term  'convalescent',  'nursing', 

'shelter',  'lodging',  and  'boarding* 
home  for  the  aCjed,  chronically  ill  or 
Incurables  shall  mean  any  place  in 
which  three  or  more  aged,  chronically 
ill  or  Incurable  porsons,  not  related 
by  blood  or  marriage  to  the  owner, 
operator  or  manager  of  said  place,  are 
received,  kept  and  provided  with  food. 
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or  shelter  and  care  for  hire  or  compen- 
sation, however  paid;  provided  that 
nothing  in  this  Act  shall  apply  to  any 
institution  cstablishod,  maintained  or 
operated  by  the  State  or  any  county, 
city,  town  or  village  thereof." 

It  can  be  seen  from  a study  of  the  above  provisions 
that  any  person,  association,  firm,  partnership  or  corporation 
operating  an  establishment  eucn  as  you  speak  of  in  your  lotter 
"for  hire  or  compensation, M is  governed  by  the  provisions  of 
this  statute. 

No??  as  to  the  intention  of  the  Legislature  in  en- 
acting such  statutes:  In  Section  1,  aforesaid,  of  this  bill 

there  is  an  exception  made  to  this  statute  which  refers  to 
an  establishment  in  this  general  class  conducted  in  conformity 
with  the  tenets  of  any  well-recognized  church  and  in  which 
the  treatment  provided  is  solely  by  prayer  or  spiritual  means. 
This  would  infer  that  when  the  bill  was  passed  that  the  Legis- 
lature considered  exceptions  to  said  bill,  but  the  only  excep- 
tion made  by  the  Legislature  is  the  one  mentioned  above.  It 
appears  to  this  department,  therefore,  that  it  was  the  inten- 
tion of  the  Legislature  that  no  other  exceptions  should  be 
made  to  this  enactment.  Otherwise,  such  exceptions  would  have 
been  made. 


The  only  other  matter  to  bo  considered  is  whether 
or  not  an  establishment  in  this  general  class  is  operating  such 
establishment  for  "hire  or  compensation."  There  is  no  doubt 
about  the  first  and  second  class  of  homes  specified  in  your 
lotter,  since  they  both  contemplate  the  payment  of  acceptance 
of  a fee  or  other  compensation.  However,  in  the  third  class 
which  you  have  specified  and  which  is  set  out  above,  where 
there  is  no  fee  or  compensation  to  be  paid  as  a prerequisite 
for  admission  into  such  home,  we  are  of  the  opinion  that  such 
home  does  not  come  under  the  provisions  of  : anate  Bill  142. 

In  this  class  of  establishments  the  home  is  merely  an  incident 
to  a lodge  and  ia  not  in  the  business  of  providing  shelter  or 
food  to  the  clients  who  are  kept  in  such  home. 


Conclusion 

Therefore,  it  is  the  opinion  of  this  department  that 
all  establishments  of  the  kind  which  you  specify  in  class  1 and 
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class  2 of  your  request  ai*o  subject  to  the  pi^ovisiuns  of 
Senato  bill  142,  au.j  to  tho  fact  that  tiioi  contemplate 
tho  acceptance  of  f^ee  or  ;jratuities  ae  a prerequisite  for 

ad  lesion  i t „olr  home,  However,  we  are  further  of  the 

opinion  that  class  3,  referrlrv  to  horn  s operatod  by 
lodges,  does  now  co.  »e  unuar  tho  provisions  of  senate  hixl 
142  since  there  is  no  payment  of  fees  or  tne  acceptance  of 
gratuities  as  a prerequisite  to  admission  into  such  qstao- 
iiaipients. 


Kaspectfully  suomitted. 


JQiiK  S.  f HlhuIPS 
Assistant  A l tome j -General 


AfPKOV  h: 


KCfY  hchrtfirtlCfc. 

At  tomey - General 


JoP  t'hG 


BOARD  OF  HEALTH:  Establishment  consisting  of  two 

TOURIST  CAMPS:  or  more  cabins  and  quartering 

permanent  guests  subject  to  re- 
gulation by  State  Board  of  Health. 


August  15,  1942 


, 

State  1th  Co'xnissicr'  r 
•Teffexso  Sit.y,  i s uri 


filed 


Dear  ~ir: 


..e  hav  ? for  answer  ~ ur  n in ion  r juest 
of  - • t 7,  194  ' ' ioh  is  >js  follows: 


"The  t . L.  'cur’  o’*  e 1th  is  nr.  tern  t- 
Incr  to  on  fro  th  1 vs  of  t • ’s  -tate 

. 

..  special  i ' rt  in  this  r.  -d  is  be- 
in  - exerted  in  th  def<='  se  areas  of 
till:  state  v.-hei’v  v--r cs  v/orA  ea  -nd 

families  if  liJ  -'orsoi  vel  >ro 

ir.  t c rary  mart  rs. 

"In  rov.rr.1  i-irt  no  or  * have  ci. coun- 
tered individuals  v.'  o have  asse  .bled 
near  a highway  tvro  nr  more  one  roo  : 

. 

h>uildln~s  r.re  serve  by  c -ntr  :1  facil- 
ities and  to  u 11  out'  ; rd  a-  peal  nces* 

■ . , 

no  advertising  is  losted  nnd.  rentals 

. 

"Section  .'955,  Article  6,  Chi  tei  of  , 
Fievised  statutes  of  - issouri,  19S6, 
reads  In  mrt  a r foi  1 s: 

’ h S ;a  t e Board  of  Health  is 
e :pow  re  ••rid  it  is  hereby  rede 
their  duty  throu  h their  csyu- 
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ties  to  have  inspected,  at  least 
annualy  and  as  often  as  shall  be 
necessary,  for  the  proper  regu- 
lation and  sanitation  thereof, 
all  tourist  canoe . cabins  or  re- 
sorts of  whatever  hind  kc'tT 
used , maintained.  or  advertised 
or  held  out  to  the  public  to  be 
a place  where  sleeping  acoomao- 
dutlons  are  f urni  shea  for  ~ ag  "to 
transient  or  permanent  quests  Tn 
wh'lcn  two  or  no  re  c 1 ins , whe- 
ther in  combination  or  under  se- 
parate roofs,  are  furnished  for 
the  accommodation  of  guests. 

For  this  purpose  the  s^id  in- 
spectors shall  have  the  right  of 
entry  and  eccess  thereto  at  any 
reasonable  tine*  * 


"We  believe  the  underlined  portion  of 
the  above  quotation  clearly  indicates 
these  establishments  to  co.  .e  under  the 
jurisdiction  of  our  resort  laws.  Our 
jurisdiction  over  these  establishments 
has,  however,  been  questioned. 


"It  is  therefore,  requested  that  you 
advise  me  whether  or  not  an  establish- 
ment consisting  of  two  or  more  cabins 
and  catering  to  permanent  guests,  but 
which  maintain  no  direct  advertising, 
come  within  the.  jurisdiction  of  Sec- 
tion ©955,  article  6,  Chapter  58,  Ke- 
vised  Statutes  of  * issouri,  1939. " 


Construing  Section  9955,  article  o,  Chapter 
58,  itevised  Statutes  of  Missouri,  1939,  as  set" out 
in  the  request,  we  refer  you  in  the  first  instance 
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to  an  opinion  of  this  ofrioe  written  December  17, 
1941,  by  Hon.  Lawrence  L.  Bradley,  Assistant  At- 
torney General,  in  which  this  office  set  out  the 
following  interpretation  and  construction  of  the 
Statute  aforesaid: 


" * * * * * law  reiating  to  tour- 
ist camps  or  resorts  contemplates  that 
it  is  a lace  where  more  than  one  room 
(oabin)  is  furnished  for  the  accommo- 
dation of  guests  not  in  a single  build- 
ing or  structure.  The  one  complements 
the  other,  so  that  all  -''laces  furnish- 
ing more  than  one  room  (except  where 
the  number  is  less  than  ten  end  are  in 
one  building  or  structure)  for  the  ac- 
commodation of  guests  are  subject  to 
regulation.  ' * ' * ** 


The  law  is  -/ell  settled  in  this  state  that 
where  a statute  is  plain  and  unambiguous  it  is 
nni  y necessary  to  take  the  obvious  intent  of  the 
Legislature  and  act  in  accordance  therewith.  In 
State  v.  Keller,  reported  in  137  S.  W.  2d  989,  1. 
c.  990,  the  Court  said: 


******  jn  oon8truing  this  statute 
the  following  well  established  rule 
should  be  kept  in  mind:  Where  the  lan- 
guage of  a statute  is  olain  and  unam- 
biguous nothing  contrary  to  the  evident 
intent  can  be  implied.  State  ex  rel. 
Jaoobsmeyer  v.  Thatcher,  338  Mo.  622, 

92  S.  W.  2d  540.  A statute  should  be 
so  construed  as  to  give  effect  to  the 
legislative  intent.  State  ex  rel. 
Wabash  R.  Co.  v.  Shain,  341  Mo.  19,  106 
S,  W.  2d  898.  a statute  that  is  clear 
in  its  terms  and  leaves  no  room  for 
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construction  must  enforced  as  written. 
Dahlin  ▼ . Missouri  Commission  for  Llind, 
Mo.  App .,  252  2.  W.  420 . * * * * * n 


In  the  case  of  Fichtner  v.  Mohr,  reported 
in  16  S.  W.  2d  729  l.c.  741,  the  Court  said  as 
follows: 


" * * * * * We  are  bound  to  ascertain 
and  give  effect  to  the  intention  of 
the  Legislature  as  expressed  in  the 
statute,  and,  where  the  language  used 
is  plain,  it  must  be  given  effect  by 
the  courts.  * * * " 


In  the  case  of  Cummins  v.  Kansas  City  Pub- 
lic Service  Co.  66  S.  W.  2d  921  l.c.  925,  the 
court  said  us  follows: 


" * * * 4 * The  primary  rule  of  con- 
struction of  statutes  is  to  ascertain 
the  lawmakers’  intent,  from  the  words 
used  if  possible ; and  to  nut  unon  the 
language  of  the  Legislature,  honestly 
a ■’d  faithfully,  its  plain  and  rational 
meaning  and  to  promote  its  object,  and 
’the  manifest  ; rpose  of  the  statute, 
considered  historically’,  is  properly 
giver  consideration.  See  Grier  and 
ileyeiing  Cases;  2 Lewis,  Sutherland 
on  6ta  . Const.  (2d  ^c.)  section  503; 
-Sndlich  on  Interpretation  of  Statutes, 
section  329;  and  M xwell  on  Statutes 
(5th  iSd.)  425.  * * * '• 
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C0KGLUSI9N 


It  1b,  therefore,  the  conclusion  of  tKis 
office  thet  inasmuch  as  tho  laoes  you  mentioned 
ha-ve  two  or  more  one-room  buildinys  for  rental 
purposes  located  on  the  highway  they  are  tourist 
camps  or  resorts  o dated  by  b Bt  itutes« 

The  fact  that  they  h.vn  no  posted  advertising 
does  not  have  any  bearing  whatsoever  as  tho  Stat- 
ute says  frept , used , ".alnt-nlnod  or  advertised: 
hence  they  are  subject  to  reyulaTXon  and  lnsoec- 
tion  by  the  State  Board  o:-  health. 


Hespeotfully  submitted, 


J i )H3i  S.  'IL.,I  3 

Assistant  Attorney-General 

JO5  hC7  D: 


ROY  rcKITTHIC:: 
Attorney-General 
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STATE  BOAKD  OP  HEALTH:  Cannot  pass  rules  and  regulations  which 

apply  to  only  one  county. 


August  26,  1942, 


Dr,  James  Stewart 
Commissioner  of  Health 
Jefferson  City,  Missouri 


FILED 


Dear  Dr,  Stewart: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  August  22a,  in  which  you  request  an 
opinion  from  this  department,  1 uch  request,  omitting  caption 
anc.  signature,  is  as  follows: 

’•it  is  the  belief  of  the  county  health 
department  in  one  of  our  larger  counties 
that  the  pro  a exit  State  Board  of  Health 
Regulations  are  not  adequate  for  that 
particular  county  and  it  has  bean  re- 
quested that  specific  regulations  be  pre- 
pared which  would  bo  ap  licable  to  the 
larger  count ios  in  Liiseouri, 

"I  would  appreciate  an  opinion  from  you 
regarding  the  authority  of  the  state 
Boaru  of  Health  of  Missouri  to  adopt 
specific  regulations  which  would  be  appli- 
cable only  to  certain  counties  in  the 
higher  population  groups," 

In  answer  to  your  question  wo  will  first  cite  you 
to  Section  9736,  R.  S.  ..o,  1939,  which  provides  the  following 

"It  shall  be  the  duty'  of  the  state  board 
of  health  to  safeguard  the  hoalth  of  the 
people  in  the  state,  countios,  cities, 
villages  and  towns.  It  shall  make  a 
study  of  the  caus  s ax  id  prevention  of 
diseases  and  sliall  lxave  full  power  and 
authority  to  make  such  rules  and  regula- 
tions as  will  prevent  the  entrance  of 
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Infectious , contagious,  coatiunicable 
or  uangerous  ulsoas  a into  the  state. 

It  may  sena  representatives  to  public 
health  conferences  when  daemon  ad- 
visable, ana  the  expenses  of  such, 
representatives  shall  oe  paid  by  the 
state  as  proviaed  in  this  chapter  for 
expenses  of  the  members  of  the  state 
board  of  health." 

The  next  provision  touching  on  this  matter  is 
Section  9743,  H.  S.  Mo.  1939.  It  prescribes  the  following: 

"All  rules  and  regulations  authorized 
ana  maae  by  the  state  board  of  health 
in  accordance  riththis  chapter  shall 
supersede  as  to  those  matters  to  which 
this  articlo  relates,  all  local  ordi- 
nances, rules  ana  regulations  and  shall' 
bo  observed  throughout  the  state  ana 
enforced  by  all  lc*al  ana  state  health 
authorities.  Nothing  herein  shall  limit 
the  right  of  local  authorities  to  mftke 
such  further  ordinances,  rules  and  regu- 
lations not  inconsistent  with  the  rules 
and  regulations  prescribed  by  the  state 
board  of  nealth  which  may  be  necessary 
for  the  particular  locality  under  the 
Jurisdiction  of  auch  local  authorities." 

It  is  apparent  from  a study  of  action  9735,  cited 
aoove,  that  the  State  Board  of  health  has  the  power  and 
authority  to  proscribe  rules  ana  regulations  for  the  prevention 
of  disease  In  the  State  of  Missouri.  It  is  also  the  rule  in 
Missouri,  that  the  rules  and  regulations  of  the  State  Board  of 
Health  are  to  receive  liberal  construction.  In  tate  v.  Clark, 
9 S.  W.  (2d)  635,  320  Mo.  1190,  the  court  said: 

"Nevertheless  It  Is  a wholesome  and  well- 
reco  nizea  rule  of  law  that  powers  con- 
ferred upon  borrds  of  health  to  enable 
them  to  effectually  perform  their  Im- 
portant functions  in  safe-guarding  the 
public  health,  should  r ;celve  a liberal 
construction." 
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Hovrev  -V t artei  reading  Section  9748,  ouara,  wo  find 
that  tho  rulos  and  regulations  of  the  State  -oard  of  Health 
shall  supersede  as  to  those  matters  contained  in  Chapter  37, 
Article  1,  which  refers  to  the  matters  cited  above,  all  local 
ordinances,  rules  and  regulations  It  further  states  that 
such  rules  and  regulations  of  the  State  Board  of  Health 
11  shall  be  observed  throughout  Lnc  State  anu  enforced  by  all 
local  ana  sU;o  nan  1th  authorities . ” fhe  above  quotation 
would  infer  iliat  if  the  rules  and  regulations  are  onforced 
by  all  local  ana  State  health  authorities,  such  provisions 
would  necessarily  apply  to  all  parts  of  tho  State  alike. 

can  readily  understand  that  there  are  certain 
conditions  which  might  arise  in  a county  with  a large  popu- 
lation, which  would  not  be  present  In  a less  populous  county. 
However,  the  mere  fact  that  a certain  condition  exists  in 
onli  one  county  as  the  time  of  t ie  passing  of  a regulation 
by  the  State  Board  of  Health,  would  be  no  guarantee  that  at 
a later  date  such  condition  would  not  be  present  in  a smaller 
county.  If  a regulation  were  passed  regulating  an  obnoxious 
situation  in  one  large  county,  and  was  meant  to  apply  to  that 
oounty  alone,  and  at  a later  date  such  condition  arose  in  a 
smaller  county,  then  the  condition  in  question  would  be  regu- 
lated in  one  county  and  would  not  bo  rogulated  in  another. 

In  view  of  the  fact  that  anyone  violating  any  of  the  rulos 
and  regulations  of  the  State  board  of  Health  shall  be  guilty 
of  a misdemeanor,  as  sot  out  by  Section  9750,  H.  g.  Mo.  1939, 
then  we  would  have  the  situation  that  a person  violating  the 
regulation  In  the  large  county  would  be  subject  to  criminal 
prosecution  but  another  person  committing  the  same  act  in  a 
smaller  county  would  be  immune. 

In  speaking  of  the  constitutionality  of  statutes 
the  Supreme  Court  of  Missouri  in  tho  case  of  St.  Louis  Union 
Trust  Co.  v.  State,  155  S.  W.  (2d)  107,  the  court  said: 

"If  there  is  a reasonable  ground  for 
the  classification  and  the  lav;  operates 
equally  on  all  within  tho  sane  class, 
it  is  valid." 

If  the  Board  of  Health  passes  a regulation  which 
"operates  equally  on  all  within  the  same  class,"  it  will  be 
necessary  that  its  miles  and  regulations  apply  to  all  counties 
in  the  State. 
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Furthermore,  we  would  like  to  call  your  attention 
to  the  last  sentence  In  section  9748,  H.  8.  ho.  1939,  cited 
above.  Such  sentence  proscribes  the  following t 

"Nothing  herein  shall  limit  the  rights 
of  tne  local  authorities  to  make  such 
farther  ordinances,  rules  ami  regulations 
not  Inconsistent  with  the  rules  and 
regulations  proscribed  by  the  State 
Board  of  Health  which  may  be  necessary 
for  the  particular  locality  under  the 
jurisdiction  of  such  local  authorities.” 

It  seems  to  us  that  tne  Legislature  in  passing  this 
article  intended  that  the  Board  of  Health  should  pass  general 
rules  and  regulations  wiiich  would  apply  to  all  counties,  and 
if  any  unusual  situation  arose  In  any  particular  county,  that 
it  was  then  to  be  the  duty  of  the  local  authorities  to  regu- 
late such  conditions. 


Conclusion 


Therefore,  it  is  the  opinion  of  this  department  that 
the  state  hoard  of  Health  would  not  liavo  the  authority  to  pass 
a special  set  of  i*ules  and  regulations  for  one  particular 
county,  on  the  grounds  that  it  is  a large  county  and  the  general 
rules  and  regulations  are  insufficient  due  to  peculiar  condi- 
tions existing  in  suen  county.  We  think  that  the  Board  of 
Health  may  pass  only  rules  and  regulations  which  will  apply 
equally  to  all  counties  under  the  same  circumstances.  If 
strictly  local  regulations  are  required,  section  9748,  R.  S. 
ilo.  1939,  provides  that  the  local  health  authorities  Bhall 
regulate  it  provided  they  do  not  pass  regulations  which  con- 
flict with  the  general  State  regulations. 


respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney-General 


APPROVED* 


ROY  ncdl'T'-RICK 
Attorney-General 


health,  BO  ART  of:  > 

PROSECUTING  ATTORNEYS:)  nulsances  at  their  own  relation. 


0 to'oor  24,  1942. 


Jamas  art,  ... 

otaf-e  lioalth  Com.iisslonor 
Jer.ai’aoji  blty,  issourl 


Dear  >r  • St  art: 


Your  letter  of  October  22,  1942,  asking  this  Depart- 
...t  for  an  o n,  has  b.ion  r f erred  to  me.  Your  request, 
omitting  caption  an*,  signature.  Is  as  follows: 

" Our  attontlon  has  recently  been  call  sci 
to  a situation  Involvin',  tlio  use  of  an 
open  ditch  to  uispuse  of  domestic  sewage 
was  toe  in  n unincorporated  oom.iunity 
located  Ln  t.  Louis  County.  This  sit- 
uation lias  become  some’ hat  critical  and 
is  a Monaco  to  public  hoalt.'.  as  v/ell  as 
a nuisance  to  those  r ^siding  In  that 
aroo . . occa^ ns  in  the  1 st  few 

0uara  uno  citizens  of  this  co  umunitj 
have  d feat  ad  an  election  Tor  the  pur- 
pose of  organising  a sanitary  sewer 
district  ana  voting  bonds  to  finance 
the  cons tructlon  of  a sewerage  system  to 
co.’ioct  tills  condition.  Llnoe  those 
elections  to  organise  a sanit  rt  sower 
district  have  b :en  aofeatoa  it  seems 
oovious  that  it  will  be  noc^  car;,  for 
some  agency  to  take  lugax  action  against 
the  of  formers  If  tiio  situation  is  to  be 
remedied.  This  particular  situation  is 
further  complicated  by  tno  fact  that 
the  area  Involved  la  not  incorporated. 

,:In  viow  ti'  the  aoove  situation  I would 
greatly  appreciate  your  sup  lying  this 
board  with  an  opinion  concerning  the 
following  points: 
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”1.  hat  is  the  duty  and  power  of 
the  State  board  of  Health  in  eliml- 
natln  a public  hoaltii  Iiazard  created 
to.,  the  discharging  of  untreated  aewagu 
v/ufitCu  into  streams  of  the  state  or 
over  the  grounds  of  the  ctaue  by  (a) 

■■ . n incorporated  municipality,  und  (b) 
an  unincorporated  community? 

”2.  If  It  is  the  duty  of  the  State 
Hoard  of  health  to  take  action  In  an 
attempt  to  correct  such  conuiti^ns 
v.hat  should  ee  the  correct  legar  pro- 
cedure In  either  case? 

”3.  If  It  is  the  duty  of  the  State 
Hoard  of  health  to  take  such  legal 
action  must  the  action  bo  taken  through 
the  local  county  pros  :cutin<;  attorney 
or  iay  such  action  be  instituted  oy 
your  office  as  attorney  for  the  State 
board  of  health? 

"4.  If  a municipality  or  an  unincor- 
porated area  r fuses  to  vote  bonus 
necessary  to  defray  the  cost  of  the 
construction  of  adequate  cot. age  disposal 
facilities  would  it  be  possible  for  your 
office,  acting  as  attorney  lor  the  State 
Board  of  health,  to  obtain  a court  order 
compelling  the  abatement  of  the  nuisance 
involved?  If  so,  how  would  such  an  order 
be  enforced?" 

Y.'e  note  that  there  aro  four  separate  questions  asked 
by  you  in  this  request,  but  in  view  of  the  fact  that  they  are 
so  closely  related  we  will  not  take  these  questions  up  separately 
but  will  attempt  to  answer  then  collectively. 

As  to  the  duties  and  powers  of  the  noard  of  health 
with  relation  to  public  nuisances,  we  will  first  cite  you  to 
Section  9735,  R.  S.  Mo.  1939,  which  provides  as  follows • 

"It  shall  be  the  uuty  of  the  state  board 
of  health  to  safeguard  the  health  of  the 
people  In  the  state,  counties,  cities. 
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villages  ana  towns.  It  shall  make 
a 3tudy  of  tha  causes  and  prevention 
•of  diseases  and  shall  have  full  power 
and  authority  to  make  such  rules  and 
regulations  as  will  prevent  the 
entrance  of  infectious,  contagious, 
communicable  or  dangerous  alsoases 
Into  the  state.  It  may  sena  repre- 
. sentatives  to  public  health  confer- 

ences when  doomed  advisable,  ana  the 
expenses  of  such  representatives  shall 
be  paid  by  the  state  as  provided  In 
this  cimpter  or  expenses  of  the 
members  of  the  state  board  of  health.” 

Under  tno  provisions  of  the  above  section  It  is 
clearly  within  the  power  ana  duties  of  the  board  of  Health 
to  safeguard  tho  people  of  the  £ tate  of  Missouri  ano  the 
counties,  cities,  villa-  es  ana  towns  therein,  to  institute 
proce  dings  for  the  abatement  of  public  nuisances. 

In  tne  case  of  State  ox  rel.  Cartel  v.  Humphreys, 

93  S.  (2d)  924,  there  was  a situation  such  as  tho  present 
one  in  whicn  an  attempt  m s made  by  tho  board  of  Health  to 
compel  ilaplewood  and  Richmond  Heights,  Illseourl,  ana  their 
officers,  to  do  certain  things  respecting  sewer  outl  t and 
connection,  axl  for  the  purpose  of  abating  a public  nuisance. 
In  that  case  it  wr<.s  alleged  that  the  relator,  tho  State  Board 
of  Health,  had  endeavored  to  persuade  officers  of  the  afore- 
said cities  to  come  to  an  agreement  or  a plan  to  abate  the 
nuisance  ana  that  sov  rsl  conferences  ?/ere  held  by  said  of- 
fic  rs  but  that  nothing  was  done.  Consequently,  the  action 
was  brought  at  the  relation  of  the  Attorney -General  and  the 
State  Board  of  Health  as  Kelators,  to  compel  the  aforesaid 
cities  to  aoate  the  nuisance.  In  affirming  the  jurirpnent  for 
tne  rolators  in  thau  caso,  tho  court  held  that  the  ittorney- 
Genjral  could  have  properl;  proceeded  with  or  without  joining 
as  relators  with  the  state  Board  of  Health.  In  such  opinion 
the  court  cailoa  attention  to  the  statute,  set  out  above,  giving 
the  Boaru  of  Health  the  right  Mto  safeguard  the  health  of  the 
people  In  tha  state,  counties,  cities,  villages  and  towns.” 

So  it  would  appear  from  the  decision  In  the  a _>ove 
cited  caso  that  tho  State  Board  of  Health  has  the  power  to  Join 
as  relator  in  an  uebion  to  abate  a public  nuisance.-  In  that 
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particular-  crse  the  hoard  of  ^salth  joined  with  the  Attorney- 
General  in  abating  the  nuisance  aforesaid.  However,  it  is 
also  vi  thin  tne  t>ov  r of  the  'r*os  c tin,  ttorneys  of  this 
State  to  drin- , actio  s of  this  kind  for  the  aoa  oment  of 
public  nuisanc  s at  th  ir  own  relation.  As  authority  for 
this  statement  I 'ill  cite  you  to  Socti  n 12942,  . S.  Ho. 

1939,  which  provides  as  follows  t 


’"fhs  prosecuting  attorneys  shall  com- 
mence am  prosecute  ail  civil  and  crimi- 
nal actions  in  their  respective  coimtios 
in  which  the  county  or  state  may  bo  con- 
cerned, defend  all  suits  against  the  state 
or  county,  and  prosecute  forfeited  recog- 
nizances and  actions  for  the  recovery  of 
debts,  fines,  penalties  ant  forfeitures 
accruing  to  the  state  or  county;  ana  in 
ail  cases,  civil  ana  criminal,  in  which 
changes  of  venue  .ay  be  granted,  it  shall 
oe  his  duty  to  follow  and  prosecute  or 
defend,  as  the  case  may  oe,  all  said 
causes,  for  vhich,  in  audition  to  the 
feus  now  allowec:  by  lav  , he  s all  receive 
nix  actual  expenses.  hen  an,y  criminal 
case  shall  oe  taken  to  the  courts  of 
appeals  oy  appeal  or  writ  of  error,  it 
shall  be  their  out.;,  to  represent  the 
state  in  such  caae  in  aaia  courts,  and 
make  out  ano.  cause  to  bo  printed  at  the 
expense  of  the  county,  and  in  cities  of 
over  300,000  inhaDitants,  by  the  city, 
ail  necessary  aostraets  of  record  and 
briefs,  and  if  necessary  appear  in  said 
court  in  porson,  or  shall  employ  some 
attorney  at  their  own  expense  to  represent 
the  state  in  such  courts,  ana  for  their 
services  shall  receive  such  compensation 
as  may  bo  proper,  not  to  excemr  t'  enty- 
fiva  dollars  for  each  case,  and  necessary 
traveling  expenses,  to  be  audited  and  paid 
as  other  claims  are  audited  ana  paiu  by 
the  county  court  of  such  county,  and  in 
such  cities  by  the  proper  authorities  of 
the  city.” 

As  can  be  seen  from  the  above  section  of  the  statute 
it  is  the  duty  of  the  Prosecuting  Attorneys  to  prosecute  all 
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civil  anu  criminal  actions  in  their  respective  counties,  in 
v.hich  the  county  or  State  nay  be  concerned. 

As  can  be  notec  from  your  r quest,  the  particular 
nuisances  Jmplaincc.  of  arc  in  t.  .o  L Minty,  111  aouri. 

In  view  ai  th  fact  that  t.  Louis  County  has  a population  of 
over  100,000  inhabitants,  there  is  a special  article  of  the 
statute  relating  to  "county  coun  olors"  for  such  counties. 

Section  12990,  R.  3.  do.  1939,  in  spea.iing  of  county  counselors, 
provides  as  follows: 

"The  county  courts  of  nil  counties  in 
this  stato  containing  one  hundred 
thousand  inhabitants  or  moro,  according 
to  the  last  decennial  census  of  the 
Jnited  i tat  os,  and  of  all  3uch  counties 
as  nay  horoaftor  contain  one  hundred 
thousaiv.  inhaoitanta  or  more,  may,  in 
their  discretion,  appoint  ana  commission 
ns  other  officers  aro  commissioned  by 
the  county  court  a county  counselor,  who 
small  bo  a person  learned  in  tho  lav., 
at  least  twenty-five  years  of  ago,  and 
who  al-all  hole  his  office  for  two  years, 
and  until  his  succ  -ssor  is  appointed, 
oo.  a lis  s ion  :d  ana  qual  if i od : f royld  .b, 
that  ir.  all  count!  o containing  less 
than  one  honor  d tho.  san^  lidiabitants  the 
office  of  count;  counselo.  is  hereby 
abolished." 

Loctlou  12991,  . . . Lo.  1939,  previaes  that  the  county 

counselor  in  such  co  -title-  shall  p .rfom  all  mie  duties  in  civil 
matters  that  have  heretofore  joen  requires  b„  lav  of  the  Rrose- 
cutln0  Attorneys  of  such  counties,  i aia  soction  proscribes  as 
follows : 


"ihe  County  counsel  r Bhall  attend  each 
and  every  sitting  of  the  county  court,  and 
ce  present  curing  the  sitting  of  the  same, 
and  give  his  advice  upon  all  legal  ques- 
tions that  may  ariso,  and  assist  the  court 
in  all  such  matters  as  may  be  referred  to 
him;  commence,  prosecute  or  defend,  as  the 
ca  e may  require,  all  civil  suits  or  actions 
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in  which  the  county  is  interested, 
represent  the  county  generally  iri  all 
matters  of  civil  law,  draw  all  contracts 
relatin  : to  the  business  of  the  county, 
examine  all  abstracts  for  the  loan  of 
school  moneys,  anu  oxaalne  all  iaortga;  es 
in  relation  to  the  sane,  ana  shall  give 
his  opinion,  without  fee,  in  matters  of 
law  in  which  the  county  is  interested, 
and  in  writing,  v.-hon  demanded,  to  the 
county  court  or  any  judge  thereof,  and 
shall  perform  all  the  duties  in  civil 
matters  that  have  heretofore  been  re- 
quired by  law  of  the  prosecuting  attorney 
of  such  counties." 

lection  12j92,  h.  S.  ho.  1939,  proviu  s that  the 
Prosecuting  .vttom3ys  in  such  counties  are  to  be  relieved 
from  all  civil  actions.  Said  section  is  as  f ollov s s 

"Upon  ana  after  the  appointment  of  such 
county  counselor,  tne  prosecuting  attor- 
ney of  such  counties  shall  not  be  re- 
quired to  represent  3aid  counties  in  any 
civil  action  or  business,  but  nothing 
herein  contained  shall  be  construed  to 
limit,  qualify,  oi’  in  any  manner  affect 
tho  duties  of  said  prosecuting  attorney 
in  any  criminal  actions  or  business, 
and  said  prosecuting  attorneys  small  con- 
tinue to  discharge  such  duti  ;s  in  all 
criminal  matters  as  they  arc  now  required 
by  law  to  do." 

Therefore,  It  appears  that  in  a matter  of  the  kind 
in  question,  tnat  if  the  county  is  to  bo  represented  by  its 
own  attorney  that  the  County  Counselor  of  t.  bouis  County 
must  .ntortaln  this  action. 

That  brings  us  to  the  question  of  vdietlior  or  not  the 
county  attorney  has  a right  to  institute  suits  for  tho  aoate- 
ment  of  public  imisancos  at  his  own  relation,  with  or  without 
the  ^tate  Boaru  of  Health  joining  as  relator.  In  answering 
this  question  I will  cite  you  to  the  case  of  State  ex  rol.  h.  A. 
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Thrash  st  al.  v.  Fred  "amb,  141  ...  • • 665,  237  ho,  457,  in 
which  it  was  held  that  unct3r  a statute  practically  identical 
with  action  IS  , Mo.  1939,  th  tin  rney 

of  a county  is  made  the  legal  r ;pr  aantativo  of  the  Stato  to 
institute  a suit  in  oeualf  oi*  the  State  to  a ate  a public 
nuisance  such  as  we  havo  unair  consideration  in  this  case. 

The  a :»ove  case  .n3  been  lit  c a a • -d  1;.  151  A.  >.  R. 
1210,  hots  "b." 

Ther  fore,  it  v.-oulu  appear  that  the  County  Counselor 
of  Tt.  oouis  county,  hrving  under  the  law  the  aauo  uties  as 
the  Prosecuting  Attorneys  of  the  various  counties  with  respect 
to  civil  actions.  Is  empowered  to  institute  actions  for  the 
abatement  of  public  n isancoe.  -t  is  further  apparent  tliat 
the  Attorney-  .enerai  of  zlx o ftate  also  *ins  t;.e  power  to  file 
actions  of  tills  Icina  in  a effort  to  protect  the  health  of  the 
State  ey  the  abatement  of  such  nuisances. 

You  further  wish  to  know  how  an  order  of  tne  court 
in  a matter  of  tills  klnu.  could  oe  enforced.  In  ansv^er  to 
suen  query  we  will  cite  you  to  Section  1677,  A.  6.  i o.  1939, 
which  provides  C3  follows: 

"If  aiiy  person  disobey  or  violate  on 
injunction  after  it  is  served  on  him, 
the  circuit  court  to  which  It  is  re- 
tained, or  an.,  Judge  thereof  In 
vacation,  shall  issue  an  attachment 
against  him  for  a contempt;  and  unless 
~e  snail  cisprovo  or  purg~  the  contempt, 
if  in  vacation,  the  judge  . lay  corn  ait 
him  to  jail  until  the  sitting  of  the 
court  in  which  the  Injunction  is  pend- 
ing, or  tarn  eail  for  ilia  appeurance  in 
sale,  court  at  the  next  tern  thereof,  to 
answer  for  the  contempt,  and  abide  the 
order  of  tn  court,  and  In  the  meant ine 
to  observe  and  orey  the  injunction." 

/if ter  reading  such  section  of  the  statute,  it  is 
apparent  that  if  tne  court  Issues  an  injunction  in  pursuance 
to  an  application  filed  therefor  by  the  Prosecuting  Attorney 
in  circumstances  of  this  ktnu,  and  a person  or  persons  against 
whom  the  Injunction  is  Issued  violate  such  injunction,  tliat  he 
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shall  bo  hole.  by  tuo  court  in  contempt  anu.  punished  in  pur- 
suance to  th  i statute  cited  aoove. 


u - cl  .s ion 


Therefore,  It  would  ap:u  a.’  that  the  prop  rr  procedure 
for  your  . .oaru  woulc  >e  to  ia_;e  on  effort  t.-.rou  -h  a .ont, 
ii'  possiole,  to  linvo  such  public  nuisance  abated  b;  the  volun- 
tary actio  . arti  s responsible  for  such  conaition.  If 

it  is  impose  Ida  to  roacn  an  agreement,  as  wno  the  c so  In 
State  ix  rel*  *tol  v,  . trees,  ci  ov  , state 

joai’u  of  - o L County  uouncelor  _ . -o  is 

County  of  the  conditions  present  with  relation  to  this  nuisance 
ana  as*,  that  he  apply  for  an  injunction  to  abate  cuch  condition* 
The  State  uoaru  of  n alth,  oeinr  undei*  the  statute  a ooard 
which  is  to  safeguard  the  health  oi  the  people  of  the  state, 
should  s relator  in  such  request  for  injunctive  relief* 

The  count;  iounaelo  . t*  oui  County  would  be 
t e lo  ical  one  to  join  with  trie  state  Board  of  -^alth  in 
filln  tills  action  in  view  of  the  fact  tiiat  ho  is  close  to  the 
conditions  existing  anu  woulu  do  in  a better  position  t take 
care  of  such  action.  If  the  saiu  County  Counselor  should  re- 
fuso  to  join  with  the  Gtate  Bonrd  of  naalth  in  the  fllinr;  of 
such  action,  then  tne  otate  oara  of  Health  could  request  t)iat 
the  Attorney  - ;oneral  join  v ita  him  as  relators  In  such  action 
for  injunctive  relief,  since  uncer  the  lr.rs  of  the  ftato  the 
Attorney  — Jenerax  nas  trie  power  to  file  such  actions. 


ospectfully  subm  itted. 


JOHN  S . PHI  . jIPS 
Assistant  Attar:  oy-Goneral 
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HEALTH,  BOARD  QT:  Resorts  and  recreational  camps  not  subject  to 

inspection  by  State  Board  of  Health* 


October  26,  1942. 


James  Stewart,  M*  D, 

State  Health  Uomraissionor 
Jefferson  (jlty,  Missouri 


filed 


* 


Dear  Dr.  Stewart : 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  October  19,  1942,  in  which  you  request  the 
opinion  of  this  Department.  Your  request,  omitting  caption 
and  signature,  is  as  follows: 

"Reference  is  made  to  our  resort  and 
tourist  camp  program  which  this  year 
has  been  broadened  to  include  organi- 
zational ca  ips  on  the  basis  of  the 
underlined  portion  of  Section  9955, 

Article  6,  Cliapter  58,  Revised  Statutes 
of  Missouri  1939  reading  in  part  as 
follows : 

" ‘The  State  Board  of  Health  is  em- 
powered and  it  is  hereby  made  their 
duty  through  their  deputies  to  have 
inspected,  at  least  annually  and  as 
often  as  shall  oe  necessary,  for  the 
propor  regulation  and  sanitation 
thereof,  all  tourist  ca^.ipa . cabins 
or  resorts  of  whatever  kind  kept,  used, 
maintained  or  advertised  or  held  out 
to  the  public  to  be  a place  where 
sleeping  accommodations  are  furnished 
for  pa;-  to  transient  or  permanent 
guests  in  which  two  or  more  cabins, 
whether  in  combination  or  under  separate 
roof 8,  are  furnished  for  the  accommoda- 
tions of  guests.1 


WT  .is  policy  wsl  adopted  inasmuch  as  these 
camps,  without  exception,  make  a charge  of 


Jamas  Stewart,  i.I.  D 


Oct.  26,  1942 


-2- 


some  type,  for  the  accommodation  of 
each,  guest.  Such  charges  however  are 
not  usually  sufficient  to  render  the 
establishment  a profit  and  are  used  to 
supplement  grants,  charities,  etc., 
made  for  the  purpose  of  operatin  these 
camps . 

"Our  authority  to  license  such  camps  has 
been  questioned  by  certain  operating 
agencies.  One  camp  has  submitted  thi3 
question  to  an  attorney.  The  attorney 
contends  that  inasmuch  as  the  title  of 
the  tourist  camp  law  as  contained  on  page 
415  of  the  naws  of  1939  reads  in  part  as 
follows,  *providing  for  the  inspection 
ana  regulation  by  the  State  Board  of  Health 
of  tourist  camps,  cabins,  or  resorts  main- 
tained or  advertised  for  public  use',  the 
law  is  not  applicable  to  organizational 
camps  inasmuch  as  such  camps  are  not  open 
to  the  general  public.  Inasmuch  as  this 
camp  is  open  to  all  boy  scouts  of  the  area 
surrounding  a large  city,  it  is,  in  our 
opinion,  a public  institution. 

"V.'e  wish  to  be  advised,  therefore,  whether 
or  not  camps  maintained  by  such  agencies 
or  organizations  as  Boy  Scouts,  Girl  Scouts, 

YMCA,  YWCA,  YMHA,  Rotary  Clubs,  Kivranis 
Clubs,  etc.,  are  subject  to  Article  6, 

Chapter  58,  Revised  Statutes  of  Missouri 
1939,  in  so  long  as  such  camps  require  pay- 
ment of  fee  for  each  guest  visiting  these 
camps • ” 

There  seems  to  be  but  one  question  involved  in  your 
request  for  an  opinion,  and  that  is  the  definition  of  the  term 
"public  use." 

As  can  be  noted  in  the  title  of  donate  Bill  Ho.  7, 
found  on  page  415,  of  the  Laws  of  Missouri  for  1939,  this  act 
provides  that  it  is  "relating  to  inspection  of  hotels,  inns, 
ana  boarding  houses,  by  adding  a new  section  thereto,  to  be 
known  and  numbered  as  Section  13084-A,  relating  to  the  same 
subject;  providing  for  the  inspection  and  regulation  by  the  State 
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Board  of  Hoalth  of  tourist  camps,  cabins  or  resorts  maintained 
or  advertised  for  public  use;  ■»  * # *" 

I will  endeavor  to  cite  you  a few  def initions  til ich 
I havo  found  of  this  term,  "public  use,"  and  in  that  manner  we 
will  be  able  to  ascertain  whether  or  not  camps  which  you  have 
designated  in  your  letter  aro  to  be  governed  by  this  provision* 

"The  essential  fe-  ture  of  a ’public 
use’  is  that  it  is  not  confined  to 
privileged  individuals  but  is  open  to 
the  indefinite  public  and  it  is  this 
indef initeness  or  unrestricted  quality 
that  gives  it  its  public  character," 

— Power  Company  v,  P,  S.  C.,  100 
Pac.  (2d)  571,  1.  c.  573,  98 
Utah  406. 


"The  tost  whether  a use  is  a ’public 
use*  within  Constitution  of  1902,  Sec- 
tion 1083  (Code  1904),  page  CCiXVii, 
exempting  from  taxation  certain  property 
devoted  to  a public  use,  is  whether  a 
public  trust  is  imposed  upon  the  property, 
whether  the  public  has  a legal  right  to 
the  use  which  cannot  be  gainsaid  or  denied 
or  withdrawn  by  the  owner." 

— Commonwealth  v.  The  City  of  Rich- 
mond , 81  S.  • 69,  74,  116  Va.  69, 
L.  R.  A.  1915 A,  1118. 

"To  constitute  ’public  use*  all  persons 
must  have  equal  right  to  use  utility  and 
it  must  be  in  common  and  on  same  terms 
however  few  in  number  avail  themselves  of 
it." 


—Palmyra  Telephone  Co.  v.  The  Modesto 
Telephone  Co.,  167  N.  E.  860,  862, 

336  111.  158. 

" ssential  feature  of  ’public  use’  is  that 
it  is  not  confined  to  privileged  individuals 
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but  open  tp  tiie  Indefinite  public. 
Development  Co  ;pany  permitting  persons 
to  whom  It  sold  lots  and  others  to 
connect  with  water  jaain  constructed  by 
1 ts  assignors,  did  not  devote  It  to 
•public  use.*” 

--Development  Company  v.  P.  S.  C., 
15Q  App.  069,  372,  306  Pa.  43. 


"by  ‘public’  or  ’public  use’  is  meant 
the  people  of  the  r/hole  state. 

— Northwestern  Elevated  Ry.  Co.  v. 
City  of  Chicago,  1 111.  0.  C.  480. 


It  would  be  possible  to  cite  you  manv  other  author- 
ities but  the  above  will  give  a general  idea  of  the  definition 
of  the  term  "public  use,"  which  seems  to  be  rather  general. 

To  note  from  your  request  that  the  agencies  or  organ- 
izations set  out  by  you  are  Boy  icouts.  Girl  Scouts,  YMCA,  YV.'CA, 
YMHA,  Rotary  Clubs  and  Kl^anis  Clubs,  tt  is  a matter  of  general 
kno  ledge  that  in  order  to  enjoy  the  recreational  facilities 
of  these  various  organisations,  it  is  necessary  that  one  either 
be  a member  thereof  or  that  they  be  selected  by  the  membership 
of  such  organizations  and  that  such  facilities  and  privileges 
are  not  open  to  the  general  public.  Therefore,  applying  the 
rules  as  set  out  in  the  citations  aoove,  it  can  be  seen  that 
these  recreational  centers  ana  resorts  are  not  maintdL  nea  or 
advertised  for  "public  use." 


Conclusion 


Therefore,  it  is  the  opinion  of  thi~  Department 
that  tne  organizations  as  set  out  In  the  last  paragraph  of 
your  request  of  October  19,  1942,  are  not  subject  to  Article 
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6,  Chapter  58,  R. 
a foe  is  paid. 


APPROVED: 


S.*Lo.  1939,  regardless  of  whether  or  not 


Respectfully  submitted. 


JOHN  §.  PHILLIPS 

Assistant  .ittorne} -General- 


R (&  McKITTRICK 
Attorney-General 


SCHOOLS:  LIMITATION  Rates  of  taxes  for  schoox  pur- 

OF  TAX  RATES:  poses  in  cities,  towns  and  con 

solidated  school  districts. 


Karch  30,  1942. 


✓ 


\ 


Hon.  ’..alter  G,  Stillwell 
Prose cu tine  Attorney 
Marion  County 
Hannibal,  Missouri 

Dear  Sir: 


Tills  is  in  reply  to  your  lotter  of  recent  date 
wherein  you  request  an  opinion  from  this  Department  on 
the  following  statement  of  facts: 

"The  Clerk  of  the  Marion  County  Court 
has  asked  that  I obtain  your  opinion  on 
the  fol  owing  quest  ons: 

"1.  What  is  the  highest  rate  of  taxation 
that  may  be  levied  b;/  the  Board  of  Di- 
rectors of  a common  school  district, 
for  School  purposes  (Teachers’  wages 
and  incidental  expenses)  without  a vote 
of  the  people? 

"2.  Lame  question  as  applied  to  the 
Board  of  Education  of  a Consolidated 
High  School  District? 

"3.  : at ac  question  as  applied  to  the 

Board  of  Education  of  a Town  or  City 
School  District?” 

Section  11  of  Article  X of  the  Constitution  provides 
J,n  ^art  as  follows: 

"Taxes  for  county,  city,  town  and  school 
purposes  nay  be  levied  on  all  subjects 
and  objects  of  taxation;  but  the  val- 
uation of  property  therefor  shall  not 
exceed  the  valuation  of  the  same  property 
in  such  town,  city  or  school  district  for 
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State  and  county  purposes*:-  ■»  * * 

; •»  * * For  school  purposes  in 
districts  composed  of  cities  which 
have  one  hundred  thousand  inhabitants 
or  more,  tne  annual  rate  on  property 
shall  not  exceed  sixty  oents  on  the 
hundred  dollars  valuation  and  in  other 
districts  forty  cents  on  t he  hundred 
dollars  val  uations  Provided,  the  afore- 
said annual  rates  for  school  purposes 
may  be  increased,  in  districts  formed 
of  cities  and  towns,  to  an  amount 
not  to  exceed  one  dollar  on  the  hundred 
dollars  valuation,  md  in  other  dis- 
tricts to  an  amount  not  to  exceed 
sixty-five  cents  on  the  hundred  dollars 
valuation,  on  the  condition  that  a 
majority  of  the  voters  who  aro  tax- 
payers, voting  at  an  election  held  to 
decide  t.he  question,  vote  for  said 
increase*  ********" 

In  the  case  of  Peter  v*  haufiuann  38  S*  • (2d)  1062,  1066 
the  court  in  speaking  of  the  nature  of  this  tax  saia: 

"*  * * a Lection  11,  Art.  10,  of  the 
Constitution  p laces  limitations  on  the 
annual  rates  of  taxation  which  can  be 
levied  for  school  purposes,  which  term 
is  construod  to  cover  all  the  usual  and 
ordinary  expenses  of  maintaining  and 
operating  schools*  Hudgins  v*  Consoli- 
dated dchool  District,  312  ho*  1,  12, 

278  S*\V.  769.*  ************" 

Also  in  State  ex  rel,  Liarlowe  v,  Hlniaelberger-ilarrison 
Limb  er  Company  et  al*,  50  S.  V.*  (2d)  750,  753,  the  court  In  speak 
ing  of  the  objections  this  tax  covers  said: 

"Defendant  also  r efused  to  pay  the  taxes 
based  on  the  levy  of  50  c ents  on  the 
jlOO  valuation  'for  building  fund'  us 
being  illegally  assessed,  and  this  con- 
tention must  oe  sustained.  As  to  what  is 


Hon,  Walter  G.  Stillwell 


March  3 0 , 1942 


- inl- 


ine ant  by  'building  fund,*  we  find  that 
section  9312,  R,  S.  1929  (Ho. St.  /Jin. 
section  9312) , provides  Tor  dividing 
school  revenues  into  three  funds,  des- 
ignated as  teachers 1 fund,  incidental 
fund,  and  building  fund,  and  that  ?all 
money  derived  from  taxation  for  build- 
ing purposes,  from  the  sale  of  school 
sito,  schoolhouse  or  school  furniture, 
from  insurance,  from  sale  of  bonds, f ram 
sinking  fund  end  interest,  shall  be 
placed  to  the  credit  of  t he  "building 
fund."’  The  incidental  fund  is  derived 
wholly  from  taxes  levied  for  incidental 
expenses,  except  that  it  is  provided  by 
said  section  *that  the  board  of  di- 
rectors shall  have  the  power  to  trans- 
fer from  the  incidental  to  the  building 
fund  such  sum  as  may  be  necessary  for 
the  oruinary  ropairs  of  school  property. * 

The  constitutional  provision  limiting 
rates  of  taxation  (section  11,  article 
10)  deals  with  t axation  'for  school 
purposes,*  which  is  comprehensive  and 
covers  all  moneys  derived  from  taxation 
going  into  any  and  all  the  three  funds 
mentioned.  This  rate  i3  fixed  at  40  cento 
on  the  ylOO  valuation,  subject  to  be 
increased  by  a vote  of  t lie  taxpayers 
within  fixed  limits,  to  wit,  65  cents 
in  country  school  districts,  and  100  cents 
in  town  and  city  districts.*  * * * *" 

From  this  case  it  will  be  seen  that  the  levy  authorized 
by  said  section  is  to  be  used  for  school  purposes,  namely:  teachers 
wages  and  incidental  purposes.  This  applies  to  the  common  school 
district,  the  consolidated  high  school  district  or  t o the  town 
or  city  school  district.  The  rates  referred  to  in  said  Section  11, 
Article  X of  the  Constitution  arc  the  maximum  rates  which  the 
various  boards  ore  a uthorized  to  levy  without  the  vote  of  t he 
taxpayers. 

However,  we  refer  you  to  a copy  of  an  opinion  dated  April 
5,  1934,  to  i«r*  Robert  L.  Murphy,  Prosecuting  Attorney  of  Unionville, 
Missouri,  which  pertains  to  the  limitations  of  levies  made  on 
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account  of  the  provisions  of  the  1931  school  laws,  .ic 
are  enclosing  a copy  of  this  opinion  for  your  infomation. 

It  will  be  seen  from  this  opinion  that  a Lchool  3oard  nay 
levy  the  amounts  prescribed  by  the  Constitution, but  in  oraer 
to  obtain  the  benefits  under  the  1931  school  laws,  it  is 
limited  by  the  provisions  of  that  Act  to  20  cents  on  the  v100 
valuation,  unless  authorized  by  a vote  of  the  people  to  levy 
in  excess  of  that  rate.  In  other  words,  a board  under  the 
Constitution  nay  levy  the  maximum  rates  prescribed  In  said 
section  11  without  a vote  of  the  taxpayers  of  the  district. 
3ut  if  it  levies  in  excess  of  20  cents  on  the  #100  valuation, 
it  forfeits  its  rights  to  the  minimum  guarantee  provided  for 
in  the  1931  school  laws. 


CONCLUSION 

It  1 s therefore  the  opinion  of  this  Department,  that 
by  v lrtue  of  the  provisions  of  the  Constitution,  the  rate  of 
tax  for  school  purposes  which  the  boards  may  levy  in  dis- 
tricts composed  of  cities  which  have  one  hundred  thousand  in- 
habitants or  more,  shall  notexceed  60  cents  on  the  #100  v al- 
uatlon  and  in  all  other  districts  the  rates  shall  not  exceed 
40  c ents  on  the  #100  vaL  uatlon. 

We  are  further  of  the  opinion  however,  tnat  if  such  dis- 
tricts wish  to  receive  the  benefits  of  the  minimum  guarantees 
provided  for  in  the  1931  school  law,  that  they  are  only  author- 
ized to  levy  a rate  not  to  exceed  20  cents  on  the  #100  vuluation, 
unless  they  be  authorized  by  a majority  of  the  voters  who  are 
taxpayers  of  the  district,  voting  thereon. 

respectfully  submitted 


TYih.  W.  BUKTON 

Assistant  Attorney  General 


AP  ROVi.Dz 


TTUTTTcKTrTIuSK 

Attorney  General 
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MOTOR  VEHICLE  FUELS:  Oils  and  fluids  sent  for  inspection 

STATE  HIGHWAY  DEPARTMENT:  to  the  State  Inspector  may  he  used 

by  the  State  or  Its  agencies. 


:.r.  Louis  V.  Stigall 
Chief  Counsel 
State  Highway  Department 
Jefferson  City,  Missouri 


Dear  Sir: 


1942 


This  department  is  in  reooipt  of  your  reouest  for 
an  official  opinion,  which  reads  as  follows: 


"As  you  of  course  know,  we  all  antici- 
pate state  highway  revenue  will  be  cut 
very  uatorially  over  what  It  has  been 
for  tiie  last  few  years  and  this  will 
grow  progressively  worse  as  tire  and 
gasoline  rationing  increase  so  that 
tiiero  Is  a possibility  of  there  not 
being  sufficient  funds  at  some  time  in 
the  fvituro  to  take  care  of  liigliway  bonds 
and  interest  and  the  necossary  maintenance 
of  existing  state  highways.  The  Board  of 
Fund  Commissioners  iet  with  the  Highway 
Commission  at  Its  regular  meeting  this 
month  and  an  effort  was  made  to  Inaugurate 
all  possible  economy  in  the  expenditure 
and.  use  of  state  highway  funds. 

"In  pursuance  of  tills  polioy,  we  contacted, 
among  others,  tlio  State  Oil  Inspection  De- 
partment, to  which  Department  is  appropri- 
ated v 116, 000  of  highway  department  funds 
in  addition  to  the  *'2,000,000  for  refunds 
as  shown  on  page  200  of  the  Laws  of  1941. 
We  dlB  covered  that  the  Inspection  Depart- 
ment *ias  a residue  resulting  from  inspect- 
ing samples  which  they  destroy  each  month 
approximately  as  follows:  200  gallons  of 
gasoline,  10  gallons  of  kerosene  and  10 
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gallons  of  fuel  oil.  <hile  this 
residue  probably  is  not  suitable  for 
ordinary  use  as  gasoline,  fuel  oil, 
otc..  It  is  possible  for  the  Highway 
Department  to  use  it  for  different 
purposes  and  thus  save  some  costs 
which  would  otherwise  bo  placed  on 
the  taxpayer.  It  also  seems  a shame 
in  these  war  times  to  have  to  destroy 
any  kind  of  usable  property. 

"The  question,  therefore,  arises  as 
to  whether  the  Highway  Department 
could  furnish  the  Oil  Inspection  De- 
partment with  containers  and  collect 
tills  residue  for  whatever  use  could  be 
made  of  it  by  the  Highway  Department 
instead  of  having  it  destroyed  by  the 
Oil  Inspector.  Would  this  be  legal 
under  the  provisions  of  Section  14,706, 

R.  S.  !£o.  3.939,  which  provides  in  part 
that: 

M,nor  shall  he  (any  inspector  or  deputy 
inspector) , for  the  purpose  of  inspect- 
ing, testing  or  gauging  the  same,  take 
away  or  appropriate  for  his  own  use,  or 
for  the  use  of  others,  any  part  or  por- 
tion of  said  oils  or  fluids.* 

"Of  course.  Section  14,688  makes  it  the 
duty  of  every  dealer,  distributor,  pro- 
ducer or  compounder  of  such  oils 

"’immediately  on  receipt  of  a consign- 
ment of  the  same,  at  his  own  expense, 
to  express  to  the  State  Inspector  of 
0113,  at  his  principal  office,  a proper- 
ly identified  sample  of  not  less  than 
eight  fluid  ounces  of  such  oil  so  secured. 


Section  14688,  R.  S.  Mo.  1939,  provides  in  part  a3 
follows : 


">  * * It  is  hereby  made  the  duty  of 
every  dealer,  distributor,  producer,  or 
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cor  pounder  In  S'acli  oils  or  fluids. 

In.  .©diateiy  on  receipt  of  a con- 
signment of  tho  sa.  ^e,  at  his  own 
expense,  to  express  to  tho  stato 
inspector  of  oll3,  at  his  principal 
office,  a properly  identified  sample 
of  not  less  than  eight  fluid  ounces 
of  such  oil  so  secured,  and  said  in- 
spector shall  determine  whether  or 
not  such  oil  I3  subject  to  Inspection 
and  payment  of  tire  inspection  foes: 

» » * 


Under  tho  above  section  it  will  be  seen  that  while  a 
sample  of  tl:e  oils  or  fluids  must  be  sent  to  the  State  In- 
spector of  9113,  yet  there  Is  no  provision  at  all  for  the 
return  of  the  3 are,  nor  Is  anything  said  as  to  the  disposi 
tion  of  said  fluid  and  oils. 

Section  147  , . . u 1 39,  provides  as  follows: 


"Ho  inspector  or  deputy  inspector 
shall,  while  in  office,  be  interested, 
directly  or  indirectly,  r.  the  manu- 
facture or  sale  of  any  ol  the  oils  or 
gasoline  specified  in  this  article, 
nor  slxall  he,  for  the  purpose  of  in- 
specting, testing  or  gnawing  tho  sane, 
tale  away  ;r  a j ,r  opr  late  for*  ITTs  own 
uso,  or  for  the  U30  of  others,  any 
part  or  portion  of  saTi  oils  or 'fluids. 11 


( Underlining  O’irs . ) 


The  obvious  purpose  of  the  above  statute  vms  to  prohibit 
tho  State  Inspector  of  oils,  or  any  of  his  deputies,  from  con- 
verting those  oils  and  fluids  to  his  own  private  and  personal 
uso  or  to  glvo  away  to  someone  also  for  such  use. 

It  Is  a v.roll  settled  rule  of  statutory  construction  that 
a state  and  its  agencies  are  not  included  in  the  purview  of  a 


-4- 


May  14,  1942 


hr*  Louis  V,  Stigall 


statute  unless  they  aro  specifically  mado  so.  The  general 
rule  is  stated  in  59  C.  J.  1103,  as  follows: 


"The  state  and  Its  agencies  are  not 
to  he  considered  as  within  the  purview 
of  a statute,  however  general  and  com- 
prehensive the  language  of  such  act 
nay  he,  unless  an  intention  to  include 
them  is  clearly  manifest,  as  where  they 
are  expressly  named  therein,  or  included 
by  necessary  implication.  This  general 
doctrine  applies  with  especial  force 
to  statutes  by  which  prerogatives,  rights, 
titles,  or  interests  or  the  3tate  would 
be  divested  or  diminished;  _or  liabilities 
Imposed  upon  It;  but  the  state  may  have 
the  benefit  of  general  laws,  and  the 
general  rule  lias  been  declared  not  to 
apply  to  statutes  made  for  the  public 
good,  tho  advancement  of  religion  and 
Justico,  and  the  prevention  of  injury 
and  wrong.” 


Also,  in  Morris  v.  State,  88  Okla.  189,  we  find  the 
following: 


"The  presumption  obtains  that  it  is  the 
legislative  intent  to  exclude  the  state 
from  the  operation  of  a statute  for  the 
reason  that  the  lavm  aro  ordinarily  made 
for  the  government  of  citizens  and  not 
the  state." 


This  position  is  al3o  sustained  by  Inhabitants  of 
Whiting  v.  Inhabitants  of  Lubec,  121  haine  121;  State  Flghway 
Department  v.  Mitchell’s  Heirs,  216  3.  W.  336. 

It  is  a further  rule  of  statutory  construction  that  "in 
choosing  between  two  meanings  of  not  entirely  unambiguous 
language,  reason  requires  that  to  be  chosen  which  will  not 
render  the  act  absurd  and  unenforceable  in  practice."  Kansas 
City  v.  Public  Service  Commission,  210  S.  W.  381,  276  Mo. 

539. 
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.e  do  not  believo  that  it  was  the  Intent  of  the  Legis- 
lator'' that  these  0II3  and  fluids  sent  to  the  State  Inspector 
of  oils  sho  Id  be  thrown  away  or  destroyed.  Tills  would  be  an 
unconscionable  w;  ste  and  to  so  construe  Section  14706,  supra, 
would  be  to  impute  to  the  Legislature  that  they  intended  an 
absurd  thine . 

It  will  be  further  noted  that  the  dealer  or  distributor, 
in  sending  in  the  sample,  obviously  intends  to  part  with  all 
itle  to  such  fluids  and  oils  and  does  not  intend  or  desire 
the  r turn  of  same. 

Therefore,  w e bel.eve  that  the  fluid  and  oils  sent  to 
the  State  Inspector  of  oils  for  Inspection  purposes  may  be 
used  b;  the  State  of  Missouri  or  its  agencies. 

CONCLUSION 


It  is  ther  fore  the  opinion  of  this  department  that  the 
oil3  and  fluids  sent  by  a dealer,  distributor,  producer,  or 
compounder  to  the  Sta  e Inspector  of  oils  for  the  purpose  of 
ha-,  lug  them  Inspected,  nay  be  used  by  the  State  or  its  a -en- 
cles . 


Respectfully  submi  ted. 


ARTTJ.  v 0*  KEKFE 

Assistant  Attomoy-Genersl 


A Pit .0  LD: 


KoY  licKITTHlCK 

Attomey-Ceneral 


AO»:,:CP 


CITY  COMMITTEE?  A political  party  of  the  City  of 

has  a right  to  select  a c f committee  to  per- 
form such  duties  as  are  given  eithe?  expressly 
or  by  custom  and  practice. 


Mr.  John  Francis  Thice 
Attorney  at  Law 
Independence,  Missouri 


Dear  Mr.  Thioe: 


We  acknowledge  receipt  of  your  letter  of  reoent 
date  requesting  an  opinion,  which  reads  as  follows: 

"The  undersigned  is  Chairman  of  the 
City  Central  Committee  of  the  City 
of  Independence,  and  has  been  re- 
quested by  Mayor  Sermon  to  procure 
your  opinion  on  the  legality  of  the 
city  committee  as  now  constituted. 

’♦For  many  years  bade,  so  far  back  in 
fact  that  the  memory  of  man  runneth 
not  to  the  contrary,  "biie  city  has 
always  formed  a separate  committee 
independent  of  the  township  committee. 

That  practice  was  followed  under  the 
old  convention  system  and  is  now  fol- 
lowed in  our  city  primary. 

********* 

MIt  has  been  contended  by  some  of  the 
“county  committee  that  there  is  ho 
provision  in  the  state  statutes  for 
the  selection  of  a city  committee, 
and  that  primary  elections  held  for 
the  nomination  of  city  officers  must 
be  called  by  the  township  committee 
and  not  the  city  committee. 
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"We  contend  that  the  city  has  as 
much  right  to  select  a city  com- 
mittee as  the  county  has  to  select 
the  county  committee,  and  that  the 
city  committee,  selected  at  the 
primary  election  at  the  time  the 
city  officers  are  nominated,  con- 
stitutes the  only  legal  committee 
of  the  party  located  within  the 
city. 

"Since  the  Mayor  will  be  a candi- 
date for  the  office  of  Mayor  for 
a four-year  term,  he  is  very  anxious 
to  have  the  opinion  of  your  office 
on  the  subject," 

Your  question,  as  we  understand,  it,  is  whether  the 
eounty  committee  elected  under  the  provisions  of  section 
11572,  S.  3.  Mo,  1959,  should  perform  the  duties  imposed 
upon  such  a committee  in  connection  with  the  city  election 
of  Independence,  or  whether  such  duties  should  be  performed 
by  a city  committee  selected  within  the  confines  of 
Independence. 

You  state  that  it  is  contended  by  some  of  the  county 
committee  that  there  is  no  provision  in  the  state  statutes 
for  the  selection  of  a city  committee.  We  readily  agree 
that  this  is  true.  It  does  not  follow,  however,  that  since 
no  statutory  provision  is  made  for  a city  committee,  that 
the  members  of  a political  party  do  not  have  the  right  to 
select  such  a committee.  Neither  does  it  follow  that  3lnoe 
the  statutes  provide  for  a county  committee,  that  such  a 
committee  has  the  right  to  act  for  and  as  the  city  committee 
While  it  is  true  that  the  legislature  has  the  right  to  pro- 
vide for  the  election  and  regulation  of  political  eoBimlttees 
It  is  also  true  that  when  It  has  failed  to  do  so,  the  party 
may  act  through  such  committee  or  committees  as  It  chooses. 
20  C.  «T. , Sec.  153,  page  156. 

We  think  it  plain  from  a reading  of  Section  11572, 
supra,  that  the  committee  provided  for  in  said  section  is 
a county  committee,  whose  duties  are  to  a certain  extent 
prescribed  by  law.  The  statutes  do  not  give  this  committee 
any  rights  or  powers  In  connection  with  a city  election. 
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We  note  that  the  city 'lias  always  formed  a separate 
committee  independent  of  tne  county  committee  composed  of 
tlie  township  coxaa.it teemen.  In  the  case  of  State  v.  Becker, 

237  3.  W*  117,  it  was  held  that  where  tne  legislature  had 
omitted  to  provide  for  senatorial  committees  in  districts 
containing  only  one  county,  that  the  parties  themselves 
may  establish  such  committees  in  those  districts.  The 
court,  at  1.  c.  121,  said: 

" * * It  is  admitted  in  this  case 

that  for  14  years  both  parties  have 
construed  it  against  relator's  claim, 
ana  party  action  for  all  that  time 
has  been  carried  on  upon  the  theory 
opposed  to  that  contended  for  by  re- 
lator's counsel.  This,  according 
to  well-known  canons  of  construction, 
is  of  importance  as  pointing  to  the 
correct  construction  of  an  ambiguous 
statute. 

’•further,  the  serious  character  of  the 
result  of  relator's  construction, 
which  has  already  been  pointed  out,  is 
to  be  considered.  In  the  circumstances, 
under  the  settled*  rules  of  construction, 
the  statute  is  to  be  construed  as  pre- 
senting a simple  case  of  legislative 
omission  in  30  far  as  concerns  sena- 
torial committees  in  Jackson  county. 

In  that  situation  the  party  might  act 
through  such  committee  or  committees  as 
it  chose.  * ¥ 

Judge  Graves,  in  a separate  opinion,  concurring  in 
that  portion  of  the  opinion  quoted  above,  at  1.  c.  123,  said: 

"If  senatorial  committees  have  been 
provided  for  by  law,  this  provision 
means  these  statutory  committees.  If 
such  have  not  been  provided  by  law, 
then  this  provision  means  such  sena- 
torial committee  as  party  practice  and 
custom  have  established,  I understand 
my  learned  Brother  to  so  rule." 
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he  think  it  is  a matter  of  common  knowledge  that 
the  political  parties  in  cities  throughout  the  state  are 
represented  in  city  elections  ’ey  a city  committee  inde- 
pendent of  the  county  committee. 


j Oi  vQ  uiaio  n 


In  view  of  all  the  above,  it  is  the  opinion  of  this 
department  that  a political  party  of  tne  City  of  Independent** 
has  the  right  to  select  a city  committee  in  such  manner  and 
with  such  authority  as  party  practice  and  custom  have  es- 
tablished, and  that  suoh  city  committee  has  the  right  to  per- 
form all  duties  delegated  by  suen  party  either  expressly  or 
by  custom  and  practice. 


Respectfully  submitted 


J oits  nit  'XivfLQE 

Assistant  .attorney  General 


APPROVED: 


Rdf  lellfmGK 

Attorney  General 


HR 
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IF  DISTRICT: 


A voter  who  moves  from  one  address 
to  another  in  an  election  precinct 
should  have  his  name  transferred  to 
the  new  address  before  he  is  entitled 
to  vote. 


July  29,  1942 


hr.  H.  Tiffin  Teters 
Assistant  Prosecuting  Attorney 
346  Grant  Street 
Carthage,  Missouri 


Dear  Sir: 


Tliis  is  in  reply  to  yours  of  recent  date  wheroin 
you  submit  tho  following  question: 


"I  nave  been  requested  by  the 
Registers  of  the  City  of  Cartilage 
and  the  County  Officials  to  obtain 
from  you  a ruling  in  regard  to 
Section  11945  R.  3.  Missouri  1939 
and  Section  11051  R.  3.  Missouri 
1939. 

"The  former  Statute  states  that 
persons  once  registered  are  not 
required  to  be  registered  until 
they  have  clianged  their  doauicilo 
from  the  V7ard  or  precinct  in  which 
they  ore  legally  registered.  The 
latter  section  11951  provides  that 
when  anyone  changes  their  residence 
within  the  precinct  they  shall 
notify  the  Clerk  or  the  Board  of 
such  transfer. 

"The  question  presented  for  deter- 
mination is  whether  a person  may 
vote  in  tiie  coming  primaries  if  he 

is  registered  in  the  precinct  al- 
though that  person  lias  raoved  and 
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chanced  his  address  within  the 
precinct  and  lias  failed  to  notify 
the  Clerk  or  Board  of  such  change 
in  address." 


The  statutes  applicable  to  this  question  are  as 
follows : 


Section  11957. 


"Bvery  male  and  femalo  citizen  of 
the  United  States,  and  ovory  person 
of  foreign  birth  who  shall  liave 
declared  his  Intention  to  bocome  a 
citizen  of  the  United  States  accord- 
ing to  law,  not  less  than  one  year 
near  more  than  five  years  before  he 
offers  to  register,  who  is  over  the 
age  of  21  years,  who  has  resided  in 
the  State  one  year  next  preceding 
the  election  at  which  he  offers  to 
vote,  and  during  the  last  60  days 
of  that  time  shall  have  resided  in 
the  city,  and  during  the  last  ten 
days  of  that  time  in  the  ward  or  pre- 
cinct at  which  lie  offers  to  vote,  who 
has  not  been  convicted  of  bribery, 
perjury  or  other  infamous  crimes  af- 
fecting his  franchise,  nor  directly 
interested  in  any  bet  or  wager  depend- 
ing upon  the  result  of  the  election, 
shall  bo  entitled  to  vote  at  such 
election  for  all  officers,  state  or 
municipal,  made  oloctivc  by  the 
people,  or  at  any  other  election  or 
primary  held  in  pursuance  of  the 
laws  of  the  State;  but  he  shall  not 
vote  elsewhere  than  in  the  election 
procinct  where  his  name  is  registered, 
and  wheroof  he  is  registered  as  a 
resident  unless  otherwise  provided  in 
this  article." 
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Section  11945. 

"Whenever  any  person  who  Is  qualified 
to  vote  lias  registered  in  any  election 
district,  ward  or  precinct,  and  so 
long  as  lie  Is  a qualified  voter  of 
said  city,  his  name  shall  be  carried 
on  the  registration  books  by  the 
board  of  registrars  and  all  persons 
who  now  are  qualified  to  vote  In  any 
city  under  the  provisions  of  tills 
article  shall  not  be  again  required 
to  register  until  they  have  changod 
their  domicile  from  the  election  dis- 
trict, ward  or  precinct  in  which  they 
are  legally  registered." 


Section  11951. 


"Whenever  any  person  who  1ms  been 
duly  registered  as  a voter  shall  change 
his  residence  from  one  precinct  in  said 
city  to  another,  or  from  one  part  of 
said  precinct  to  another  part  thereof, 
shall  after  making  such  change  at  any 
time  on  or  before  the  10th  day  preceding 
any  election,  apply  to  the  clerk  of 
said  board  to  have  his  name  traiisf erred 
from  the  precinct  in  which  he  is  regis- 
tered, or  his  residence  changed  from 
his  former  to  Ills  present  residence  in 
such  proefuct,  the  said  clerk  shall 
cause  him  to  bo  sworn  and  examined  as 
to  the  facts  of  such  charge,  and  his 
statement  shall  be  taker,  down  in  writing 
and  signed  and  3wom  to  by  lilm  and  duly 
certified  to  the  board;  ■»**»**  » 

) 

By  Section  5 of  Article  VTII  of  the  Constitution  of 
Ills s our i the  franc rs  of  the  constitution  provided  that  the 
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General  Assembly  siiall  provide  by  law  for  the  registration 
of  voters  in  certain  counties  and  cities.  Pursuant  to 
this  direction  the  General  Aaaeiibly  has  enacted  the  fore- 
going sections  which  pertain  to  cities  of  a population  from 
10,000  to  30,000. 

A rule  to  apply  in  the  construction  of  election  laws 
is  well  stated  by  the  St.  Louis  Court  of  Appeals  in  Stato 
ex  rel.  v.  Jones,  79  ho.  App.  370,  as  follows: 


" * > * The  right  to  exercise  the 

elective  franchise  Is  a constitu- 
tional one,  the  highest  and  most 
sacred  political  right  thet  can  be 
conforrod  upon  the  oitizen,  and  all 
laws  which  abridge  the  right  should 
be  most  strictly  conatruod,  and  laws 
which  impose  upon  the  voter  the  per- 
formance of  acts  in  the  least  burden- 
some or  inconvenient,  such  as  regis- 
tration acts,  as  a prerequisite  to 
the  exerciso  of  his  constitutional 
right  to  vote,  should  also  be  strict- 
ly construed,  and  naught  should  be 
required  that  is  not  plainly  and 
clearly  written  in  the  act.  * * * *" 


In  the  Jones  caso,  supra,  a question  similar  to  the  one 
which  is  here  under  consideration  was  before  the  court. 

The  opinion  in  that  caso  was  written  in  1899  and  it  passed 
upon  the  registration  laws  as  they  then  applied  to  the  city 
of  St.  Louis.  That  act  contained  similar  provisions  in 
relation  to  qualifications  of  voters  and  duties  as  to 
registration  as  does  the  act  hero  tinder  consideration, 
v/ith  the  exception  of  the  provisions  of  Section  11951, 
supra,  applying  to  tlie  duties  of  the  registrant  in  case 
he  changes  his  address  from  one  place  to  another  in  a 
precinct  to  have  his  name  transferred  on  the  registration 
boolcs . In  tiie  Jone3  case  the  court  held  that  where  the 
voter  is  once  registered  he  is  not  requirod  to  again  regis- 
ter until  the  next  general  registration,  unless  he  iias. 
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since  registering  removed  to  another  precinct;  but  not 
bo ca\i so  lie  lias  aaovod  to  another  liouse  in  the  sane  pro- 
cinct . 


At  1.  c.  375  in  the  Jones  case,  the  court,  in  speak- 
ing of  what  the  Legislature  might  have  done  to  clarify 
such  a situation,  said: 


n.i  is-  *•  It  might  have  served  to 
prevent  confusion  had  the  General 
Assembly  required  the  voter  in 
such  cases  to  appear  before  the 
board  of  registration  and  give 
notice  of  his  removal  and  have 
the  fact  of  his  change  of  resi- 
dence noted  in  the  registration 
book,  but  no  such  requirement  is 
found  in  the  act,  and  the  courts 
can  not  write  it  into  it  by  con- 
struction. • • >" 


Following  the  suggestion  made  in  the  Jones  case,  tlie  law- 
makers apparently  have  in elided  in  registration  acts  pro- 
visions such,  as  are  in  said  Section  11951,  supra,  providing 
that  w’nere  a voter  changes  his  residence  from  one  part  of 
a precinct  to  another  part  thereof  to  apply  to  the  Cleric 
of  tho  Board  to  have  his  nano  transferred.  Since  the  court 
in  the  Jones  case  suggested  such  a provision,  and  since  the 
lawmakers  have  apparently  followed  this  suggestion,  we  think 
this  is  a reasonable  requirement  end  does  not  violate  the 
provisions  of  Section  2 and  Section  5 of  Article  VIII  of  the 
Constitution  or  of  tlie  Fourteenth  Amendment  of  the  Federal 
Constitution. 

In  the  case  of  State  ex  rel.  Leyer  v.  Woodbury,  321  tlo. 
275,  10  S.  1?.  (2d)  524,  the  registration  act  which  applies  to 
Frayns  City  was  before  the  court  aid  the  reasonableness  of 
tais  act  was  under  consideration  and,  since  the  act  contains 
many  provisions  similar  to  the  act  here  under  consideration, 
and  since  the  court  in  that  case  held  that  tho  provisions  of 
that  act  wore  reasonable,  we  think  the  court  would  hold  the 
same  if  applied  to  the  part  of  this  act  which  requires  the 
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votor  in  case  lie  changes  Ills  residence  .in  his  precinct 
to  request  t'nat  ' -is  nane  be  transferred. 


CQNCLTJ3I0K 


It  is,  therefore,  the  opinion  of  this  department 
that  a person  who  ha3  chanced  his  address  within  the 
precinct  in  which  he  lias  registered  and  has  failed  to 
notify  the  Clerh  or  Board  of  such  cliange  may  not  vote 
in  the  coming  primary . 


Respectfully  submitted. 


TYRE  BURTON 

Assistant  Attorney 
General 


TUB: CP 


APPROVED: 


dfisnr  v.  vis 

(Acting)  Attorney-General 


ELECTIONS : Public  Act  712  of  Congress  does  not  relieve 

WAR  BALLOTS  and  Election  officials  of' duty  to  furnish  absentee 
ABSENTEE  BALLOTS:  ballots  to  persons  In  military  service. 


October  9,  1942 


Hr.  Vi llilam  £.  Tellman 
Clerk  of  the  County  Court 
Cole  County 

Jefferson  City,  Missouri 


oeor  Sir: 


FI  LED 
// 


This  is  in  reply  to  yours  of  recent  date  which  is 
as  follows : * 


are  faced  with  a legal  question 
upon  which  wo  are  asking  you  to  rule. 

"We  are  In  receipt  of  a request  from 
a citizen  of  Cole  County,  who  Is  now 
In  the  military  service,  asking  us  to 
forward  an  absentee  military  ballot  to 
him.  We  find  that  the  Secretary  of 
State  of  Lissouri  lias  reported  to  vis 
that  this  voter  lias  applied  for  the 
Official  War  Ballot,  provided  under 
Public  Law  712,  Seventy- seventh  Con- 
gress, Second  Session,  and  that  that 
ballot  has  been  forwarded.  We  are  in 
doubt  as  to  our  right  to  forward  the 
Missouri  absentee  military  ballot.  We 
have  communicated  with  the  Secretary 
of  State  concerning  the  natter,  lie 
explains  that  his  office  has  no  auth- 
ority for  giving  legal  advice,  that 
being  the  function  of  the  Attorney 
General,  and  he  suggests  that  we  asl: 
you  for  an  opinion  in  which  request  he 
joins." 


Public  Law  712,  which  Is  an  act  of  the  77th  Congress 
provides  for  a war  ballot  for  absentee  voters  In  military 
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service.  Such  voters  by  this  ballot  nay  vote  for  electors 
for  President  and  Vice  President,  or  for  Senator  or  Member 
of  tlie  House  of  Representatives.  Request  for  the  War  Ballot 
is  made  to  the  Secretary  of  State. 

Sec.  5.  (a)  of  said  Public  Law  712  provides  as  follows: 


"The  secretary  of  state  of  each  State 
shall  cause  to  be  preparod  and  printed, 
for  use  in  voting  under  this  Act,  an 
appropriate  number  of  official  war 
ballots.  Such  ballots  shall  provide 
for  voting  for  electors  of  President 
and  Vico  President  of  the  United  States, 
United  States  Senators  and  Representa- 
tives in  Congress,  and  nay,  in  case  the 
State  legislature  of  his  State  shall 
have  authorized  it,  also  provide  for 
voting  for  candidates  for  State,  county, 
and  other  local  offices,  and  with  respect 
to  any  proposed  amendment  to  the  State 
constitution  or  any  other  proposition  or 
question  which  is  to  be  submitted  to  a 
vote  in  the  State.  Such  ballots  shall 
be  uniform  in  size  and  in  style  of  type, 
and  the  type  and  paper  shall  conform 
generally  to  that  used  for  the  regular 
official  ballots  of  t:ie  State.  Such 
ballots  shall  be  printed  in  such  form 
as  nay  be  appropriate  for  carrying  out 
the  provisions  of  this  Act." 


Since  our  legislature  has  made  no  provision  for  such 
voters  to  use  the  "war  ballot"  to  vote  for  any  officers  then 
we  look  to  the  Constitution  and  statutes  for  further  consider- 
ation of  the  question. 

Section  4 of  Article  I of  the  Constitution  of  the  United 
States  is  as  follows: 


"The  times,  places  and  manner  of  holding 
elections  for  Senators  and  Representatives 
shall  bo  prescribed  in  each  State  by  the 
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Legislature  thereof;  but  the  Congress 
may  at  any  time,  by  lav/,  make  or  alter 
such  regulations,  except  as  to  the  places 
of  choosing  Senators.  The  Congress  shall 
assemble  at  least  once  in  every  year,  and 
such  meeting  shall  be  on  the  first  Monday 
in  December,  unless  they  shall,  by  law, 
appoint  a different  day." 


Section  1 of  Article  II  of  3ald  Constitution  provides 
in  part  as  follows: 


"The  executive  power  shall  be  vested  in  a 
President  of  the  United  States  of  America, 
lie  shall  hold  his  office  during  the  term 
of  four  years,  and,  together  with  the  Vice- 
President,  chosen  for  the  same  tine,  be 
elected  as  follows: 

"Each  State  shall  appoint,  in  such  inanr.er 
as  the  Legislature  thereof  nay  direct,  a 
number  of  electors,  equal  to  the  whole 
number  of  Senators  and  Representatives  to 
which  the  State  nay  be  entitled  in  the 
Congress;  but  no  Senator  or  Representative, 
or  person  holding  an  office  of  trust  or 
profit  under  the  United  States,  shall  be 
appointed  an  elector. 

" Tine  of  choos inn  electors.  The  Congress 
may  determine  the  time  of  choosing  the  elec- 
tors, and  the  day  on  which  they  shall  give 
their  votes;  which  day  shall  be  the  same 
throughout  the  United  States." 


By  these  provisions  it  will  be  seen  that  the  time  and 
manner  for  electing  time  President,  Vice  President,  Senators 
and  Congressmen  has  been  loft  to  Congress.  Public  Law  712 
was  enacted  by  virtue  of  this  authority. 

In  Ex  Parte  Siebold,  100  U.  S.  371-399;  404-422;  25  L. 
ed.  717,  the  Supreme  Court  of  time  United  States  had  before  it 
for  consideration  tlie  question  of  whether  or  not  both  Congress 
and  a Legislature  could  legislate  on  the  subject  of  the  mode 
and  manner  of  electing  Presidents,  Vice  Presidents  and  Members 
of  Congress,  and  the  court  said,  1.  c.  722: 
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"So  in  the  case  of  laws  for  regulating 
the  elections  of  Representatives  to  Con- 
gress. Tlxe  State  may  make  regulations 
on  the  subject;  Congress  may  make  regu- 
lations on  the  same  subject,  or  may 
alter  or  add  to  those  already  made.  The 
paramount  character  of  those  made  by 
Congress  lias  tlie  effect  to  supersede 
those  made  by  the  Stato,  so  far  as  the 
two  are  inconsistent,  and  no  further. 
There  is  no  such  conflict  between  them 
as  to  prevent  tlieir  forming  a harmonious 
system  perfectly  capable  of  being  admin- 
istered and  carried  out  as  such." 


Since,  therefore.  Congress  has,  by  Public  Law  712,  made 
regulations  as  to  the  method  by  which  soldiers  and  sailors 
may  vote  absentee  ballots  for  members  of  Congress,  such  regu- 
lations must  be  followed  by  the  Secretary  of  State.  It  is, 
therefore,  that  official's  duty  to  furnish  soldiers  and 
sailors,  upon  request,  absentee  ballots  by  which  they  can 
cast  their  vote  for  members  of  Congress. 

However,  nothing  in  Public  Law  712  in  any  way  under tai:es 
to  regulate  the  method  by  which  soldiers  and  sailors  can  vote 
for  State,  county,  and  local  officers.  Therefore,  the  State 
statutes  on  such  absentee  voting  will  prevail  as  to  voting 
for  such  officers.  It  would,  therefore,  be  the  duty  of  the 
County  Cleric  to  furnish,  upon  req-aest,  to  soldiers  and  sailors 
absentee  ballots  in  accordance  with  tlie  3tate  regulations. 

The  absentee  ballots  which  the  County  Clerk  has,  will,  no 
doubt,  include  the  candidates  for  members  of  Congress.  In  this 
connection  attention  is  directed  to  3ec.  9 of  Public  Law  712, 
which  roads  as  follows: 


"The  votos  cast  as  provided  In  this  Act 
shall  bo  canvassed,  counted,  and  certi- 
fied in  each  State  by  its  proper  can- 
vassing boards  in  the  same  manner,  as 
nearly  as  nay  be  practicable,  as  the 
votos  that  were  cast  within  its  borders 
were  canvassed,  counted,  and  certified. 
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but  no  official  war  ballot  3ha.ll  be 
valid  if  the  voter  has  voted  in  person 
or  by  absentee  ballot  in  accordance 
with  the  procedure  provided  by  the  laws 
of  the  State,  or  if  it  is  received  by 
the  appropriate  election  officials  of 
the  district  or  precinct  or  county  of 
the  voter' a residence  after  the  hour  of 
the  closing  of  the  polls  on  the  date  of 
the  holding  of  the  election." 


It  will  be  observed  from  the  foregoing  section  that  the 
official  war  ballot,  which  is  the  one  Issued  by  the  Secretary 
of  State,  shall  not  be  valid  nor  counted  for  candidates  for 
Federal  offices  if  such  voter  lias  either  voted  In  person  or 
by  absentee  ballot  in  accordance  with  the  provisions  of  the 
State  laws.  Therefore,  should  a soldier  or  3ailor  by  over- 
sight vote  both  the  official  war  ballot  and  the  absentee 
ballot  furnished  by  the  County  Clerk  for  a candidate  for 
Congress,  the  vote  for  such  candidate  for  Congress,  as  shown 
by  the  absentee  ballot  furnished  by  the  County  Clerk,  would 
be  the  one  to  be  counted. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that 
the  County  Clerk  should  furnish  to  absentee  soldiers  and 
sailors,  upon  request,  absentee  ballots  in  accordance  with 
the  State  law,  notwithstanding  the  provisions  of  Public  Law 
712  of  the  77th  Congress. 


Respectfully  submitted. 


TYRE  W.  BURTON 


APPROVED: 


IIARKY  II.  .AY 

Assistants  At tomey- General 


IKY  Tk&IfTITfflL 

Attorney- General  of  Missouri. 
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TOWNSHIP  ORGANIZATION:  Governor  may  order  audit  of 

township  under  Section  13105 
R.  S.  Missouri,  1939. 


March  4,  1942 


Hon.  William  S.  Thompson 
Prosecuting  Attorney 
Mercer  County 
Princeton,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your-  request  for 
an  opinion,  v/hich  reads  as  follows: 


11  Vi  ill  you  please  give  me  your  opinion 
on  the  following:  Section  13105  R.  S. 

M.  for  1939  provides  as  follows:  ’The 
Governor  may  at  any  time,  Y/hen  in  his 
judgment  the  public  interest  of  the 
state  will  be  conserved,  select  compe- 
tent auditors  or  accountants  to  audit 
the  accounts  of  any  department,  office, 
commission,  board,  bureau,  institution, 
or  any  subdivision  of  the  stare;  also 
road  districts,  school  districts,  town- 
ships, municipalities  and  counties  re- 
ceiving for  or  from  the  stare  any  money.’ 

’’The  township  board  and  other  residents 
of  Linaley  Township,  mercer  County,  Mis- 
souri, ere  of  the  opinion  that  the  town- 
ship books  should  be  audited  as  they 
believe  the  township  funds  are  not  being 
properly  handled  and  accounted  for. 

"Lindley  Township  receives  private  car 
tax  from  the  state  and  hence  it  appears 
to  me  that  the  township  would  be  entitled 
to  an  audit  under  this  Section  of  the 
statutes . 
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"It  was  ray  opinion  that  the  appoint- 
ment of  an  auditor  under  this  Section 
would  properly  te  in  the  hands  of  the 
Gov error,  hut  1 must  have  been  in  er- 
ror as  i have  written  the  Governor 
and  have  received  no  response  to  ray 
letter. 

"Will  you  kindly  give  me  your  opinion 
as  to  whether  or  not  Lindley  Township 
is  entitled  to  an  audit  of  the  town- 
ship books  under  Section  13105  and  if 
so  what  procedure  to  take  In  order  to 
have  an  auditor  appointed.’1 


Section  13105  K.  3.  Missouri,  1939,  reads  as  follows: 


"The  Governor  may  at  any  time,  when 
in  his  judgment  the  public  interest 
of  the  state  will  be  conserved,  se- 
lect competent  auditors  or  accountants 
to  audit  the  accounts  of  any  depart- 
ment, office,  commission,  board,  bureau, 
institution,  or  any  subdivision  of  the 
state;  also  road  districts,  school  dis- 
tricts, townships,  municipalities  and 
counties  receiving  for  or  from  the  state 
any  money. " 


Under  the  above  Section  it  is  specifically  stated: 


" * * * may  at  any  time,  when  in 

his  judgment  * * ." 


Under  the  above  section  it  Is  discretionary  with  the  Gover- 
nor and  not  mandatory  to  order  an  audit  of  any  of  the  de- 
partments set  out  in  this  section.  Generally,  in  statutes 
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the  viord  "may’'  is  permissive  o lj,  and  the  word  "shall" 
is  mandatory,  (state  ex  rel  McKittrick  v.  wymore,  119  S. 
W.  (2d)  941.) 

Section  11291  H.  3.  Missouri,  1939,  orovides  that 
county  courts  shall  apportion  the  private  car  tax  to  the 
townships  for  the  use  of  said  township  in  the  permanent 
construction  of  roads. 

Since  Section  13105,  supra,  includes  townahips  re- 
ceiving any  money  from  the  ^tate  an  audit  may  be  ordered 
by  the  Governor. 


CONCLUSION. 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  the  township  books  of  Lindley 
Township  may  be  audited  by  an  auditor  appointed  by  the 
Governor,  under  Section  13105  R.  S.  Missouri,  1959,  but 
it  is  discretionary  with  the  Governor  as  to  whether 
or  not  he  3hould  order  the  audit. 


Respectfully  submitted 


W.  J.  BURKE 

Assistant  i-ttorney  General 


APPROVED: 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


WJBJRfc 


CIRCUIT  CLERKS:  Kay  give  cause  for  ouster  by  failing  to  personally 

COUi'ii'y  CLERKS:  devote  time  to  duties  of  office. 

CONTRACTS : For  purchase  of  supplies  for  office  are  void  where 

clerk  represents  seller. 


April  18,  1942 


if -a  3 

Hon.  D.  D.  Thomas,  Jr. 

Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


Dear  Sir: 


Under  date  of  April  11,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


"I  respectfully  request  an  opinion 
upon  the  following: 

"1,  Coes  an  elective  official,  such 
as  a Comity  Clerk,  Circuit  Clerk, 
etc.,  subject  himself  to  ouster  if 
he  takes  private  employment,  which 
necessitates  absence  from  his  office 
several  days  each  week? 

"2.  Can  such  official  sell  to  him- 
self stationery,  books  and  other 
supplies  of  his  office  and  render 
the  County  liable  therefor,  assuming 
that  such  purchases  are  necessary  and 
are  within  the  official’s  budget? 

"The  facts  upon  which  the  above  ques- 
tions are  propounded  are  as  follows: 
a county  official  is  employed  by  a 
3tationory  company.  He  is  away  from 
his  offico  about  tlireo  days  a week, 
leaving  deputies  in  charge.  When 
stationery,  books  and  other  supplies 
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are  needed  for  his  office,  he 
orders  such  supplies  from  the 
firm  with  which  he  is  connected 
and  the  County  is  billed.  The 
supplies  purchased  are  within  his 
budget.” 


Section  18  of  Article  II  of  the  Constitution  requires 
an  officer  to  personally  devote  his  time  to  the  performance 
of  his  duties,  as  follows: 


"That  no  person  elected  or  appointed 
to  any  office  or  employment  of  trust 
or  profit  under  the  laws  of  this 
State,  or  any  ordinance  of  any  muni- 
cipality in  this  State,  shall  hold 
such  office  without  personally  de- 
voting his  time  to  the  performance 
of  the  duties  to  the  same  belonging." 


Further,  Section  12828,  R.  S.  Ko.  1939,  provides  for 
the  forfeiture  of  office  and  removal  of  an  officer  for  cer 
tain  things,  including  failure  to  personally  devote  his 
time  to  the  performance  of  his  duties,  as  follows: 


"Any  person  elected  or  appointed  to 
any  county,  city,  town  or  township 
office  in  this  state,  except  such 
officers  as  may  be  subject  to  re- 
moval by  impeachment,  who  shall  fail 
personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such 
office,  or  who  shall  be  guilty  of 
any  willful  or  fraudulent  violation 
or  neglect  of  any  official  duty,  or 
who  shall  knowingly  or  willfully 
fail  or  refuse  to  do  or  perform  any 
official  act  or  duty  which  by  law 
it  is  his  duty  to  do  or  perform  with 
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respect  to  the  execution  or  en- 
forcement of  the  criminal  laws 
of  the  state,  shall  thereby  for- 
feit his  office,  and  may  be  re- 
moved therefrom  In  the  manner 
hereinafter  provided." 


In  the  early  case  of  State  ex  rel . Tilley  v.  Slover, 

113  k!o.  302,  the  Supreme  Court  upheld  the  ouster  of  a 
court  stenographer  of  Jackson  County  who  appointed  a deputy, 
left  the  duties  of  the  office  to  bo  performed  by  the  deputy, 
went  to  Buchanan  County  and  there  acted  as  court  stenographer 
The  ouster  was  upheld  because  the  officer  was  not  personally 
devoting  his  time  to  the  performance  of  his  duties.  And,  in 
the  case  of  State  v.  Yager,  250  Mo.  388,  an  ouster  action 
against  a sheriff,  where  one  of  the  alleged  causes  of  ouster 
was  a wilful  failure  to  attend  circuit  court  when  it  was  in 
session,  the  court  said  absence,  except  upon  pressing  offici- 
al duty  or  because  of  other  lawful  excuse,  was  neglect  of 
office . 

In  the  Constitutional  Convention,  which  prepared  the 
Constitution  of  1875,  when  Section  18,  Article  II  was  under 
discussion,  it  was  stated  the  purpose  of  the  section  was  to 
prevent  the  farming  out  of  offices  by  persons  chosen  to  fill 
them,  that  is,  the  acceptance,  and  appointment  of  a deputy, 
drawing  the  salary  and  permitting  the  work  to  be  performed 
by  the  deputy. 

Attention  is  called  to  the  fact  that  neither  the  section 
of  the  Constitution  above  cited,  nor  Section  12828,  R.  S.  Mo. 
1939,  requires  that  the  officer  devote  all  of  his  time  to  the 
performance  of  his  duties  or  that  he  perform  all  of  the  dutie 
in  person.  It  would  seem  an  officer  is  not  precluded  from 
accepting  private  employment  or  having  other  interests  if  he 
personally  devotes  as  much  time  to  the  performance  of  his 
official  duties  as  Is  required  by  the  nature  of  the  office 
and  the  amount  of  business  to  be  transacted.  However,  If, 
while  In  the  performance  of  private  employment  he  wilfully 
neglects  to  devote  so  much  of  his  time  to  the  performance  of 
his  duties  as  is  required  by  circumstances  there  would  un- 
questionably be  grounds  for  bringing  an  action  to  oust  the 
officer. 
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The  brief  statement  of  facts  contained  In  your  letter 
fails  to  state  whether  the  duties  of  the  office  are  being 
fully  performed  or  whether  the  business  of  the  public  is 
suffering  by  reason  of  the  private  employment  of  the  officer. 
If,  after  a further  investigation,  you  find  the  officer  is 
not  personally  devoting  as  much  of  his  time  to  the  perform- 
ance of  his  duties  as  is  required  by  the  nature  of  the 
office,  the  amount  of  business  in  the  office,  and  the  nature 
of  the  duties,  for  the  office  to  be  efficiently  administered 
under  the  personal  supervision  of  the  officer,  or  that  the 
business  of  the  office  is  being  permitted  to  suffer  by 
reason  of  the  private  employment  of  the  officer,  beyond  any 
question  the  officer  would  be  subject  to  have  an  ouster  suit 
filed  against  him. 

In  regard  to  your  second  question,  no  statutory  pro- 
vision prohibiting  such  practices  has  been  found.  The  situ- 
ation as  explained  by  your  letter  is  a strange  one.  Stated 
briefly  the  question  is,  may  a county  officer  in  his  offici- 
al capacity  as  an  officer  purchase  from  himself,  as  agent  of 
a private  business  concern,  supplies  to  be  used  in  his  offi- 
cial capacity. 

Inasmuch  as  your  letter  states  the  purchases  are  within 
the  budget  estimate  and  seems  to  assume  the  right  of  the  in- 
dividual officer  to  purchase  the  supplies  for  his  office 
these  matters  will  not  be  discussed  herein.  But  the  opinion 
will  be  limited  to  a discussion  of  the  question  as  set  out 
in  the  preceding  paragraph. 

In  this  state  there  seems  to  be  a well  defined  public 
policy  as  regards  financial  transactions  had  by  officers 
with  the  municipal  corporation  in  which  they  hold  office. 

The  members  of  the  county  court,  the  business  managers  of 
the  county,  are  forbidden  to  become  a party,  either  directly 
or  Indirectly,  to  any  contract  to  which  the  county  is  a 
party.  Section  2491,  R.  S.  Mo.  1939.  And,  by  statute, 
officers  of  cities  are  not  permitted  to  have  an  interest  in 
city  contracts.  Sections  6276,  6676,  and  6896,  R.  S.  Mo. 
1939,  relating  to  cities  of  the  first,  second  and  third 
class  respectively.  These  are  but  a few  of  the  many  statutes 
which  forbid  officers  to  be  interested  in  contracts  with  the 
municipal  corporation  of  which  they  are  officers. 
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It  would  seem  a contract  In  which  a county  clerk  or 
a circuit  clerk  In  his  official  capacity  would  purchase 
from  himself  as  agent  for  a private  concern  supplies  for 
the  county  would  be  a contract  in  which  the  clerk  had  an 
interest,  for  his  compensation  would,  in  all  probability, 
depend  at  least  in  part  upon  his  sales.  This  being  true 
the  transaction  would  appear  to  be  contrary  to  the  public 
policy  of  the  state. 

"Public  policy"  is  hard  to  define.  In  regard  to  this 
it  is  desired  to  call  to  your  attention  the  following  dis- 
cussion of  public  policy  from  the  case  of  Montgomery  v. 
Montgomery  et  al.,  142  Mo.  App.  481,  1.  c.  486: 


"The  court  must  have  sustained  this  de- 
murrer for  the  reason  that  he  thought 
the  contract  sued  upon  was  against 
public  policy,  and  it  is  to  this  ground 
of  the  demurrer  that  we  shall  direct 
our  attention.  Just  what  contracts 
shall  be  considered  void  as  against 
public  policy  cannot,  in  every  case,  be 
readily  determined  because  the  circum- 
stances under  which  they  may  be  made 
and  the  conditions  of  the  parties  which 
may  induce  the  execution  of  a contract 
vary  so  much  that  a general  rule  that 
will  apply  to  all  cases  cannot  be  laid 
down.  It  has  been  said  that,  'Precisely 
what  public  policy  is  in  any  given  case 
may. frequently  be  a matter  of  contention, 
and  its  application  made  a subject  of 
dispute.  The  strict  meaning  of  the  ex- 
pression has  never  been  defined  by  the 
courts,  but  has  been  left  loose  and  free 
of  definition  in  the  same  manner  as 
"fraud."  This  rule,  however,  may  be 
safely  laid  down  that  whenever  any  con- 
tract conflicts  with  the  morals  of  the 
times  and  contravenes  any  established 
interest  of  society,  it  is  void  as  being 
against  public  policy.'  (Pueblo  A A.  V. 
R.  Co.  v.  Taylor,  45  Am.  Rep.  512  (citing 
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Story  on  Cont.,  par.  546);  McNam- 
ara v.  Gargett,  36  N.  TV.  218.) 

"")ur  own  Supreme  Court  in  Kitchens 
v.  Groenabaum,  61  Mo.  110,  said, 

'Courts  have  yet  never  ventured  to 
define  in  specific  terms  the  meaning 
of  the  phrase  "public  policy,"  but 
the  general  rule  has  been  laid  down 
that  whenever  any  contract  conflicts 
with  the  morals  of  the  times  and 
contravenes  any  established  interest 
of  society,  it  is  void  as  being 
against  public  policy.'  (Citing 
Story  on  Cont.,  par.  675.) 

"The  Supreme  Court  of  Georgia  makes 
the  following  very  appropriate  ob- 
servation: 

"'Judicial  tribunals  hold  themselves 
bound  to  the  observance  of  rules  of 
extreme  caution  when  invoked  to  de- 
clare a transaction  void  grounds 
of  public  policy,  and  ’-rejudice  to 
the  public  interest  must  clearly  ap- 
pear before  the  court  would  be  war- 
ranted in  pronouncing  a transaction 
void  on  this  account.  It  is  said  that 
the  power  of  courts  to  declare  a con- 
tract void  for  being  in  contravention 
of  sound  public  policy  is  a very  deli- 
cate and  undefined  power,  and,  like  the 
power  to  declare  a statute  unconstitu- 
tional, should  be  exercised  only  in 
cases  free  from  doubt.'  (Smith  v.  I>u 
Bose,  78  Ga.  413,  3 S.  L 309-314.) 

"V«hile  no  general  rule  applicable  to 
all  cases  can  be  laid  down,  yet  it  is 
universally  agreed  that  the  promotion 
of  public  and  private  morals  is  one  of 
the  chief  purposes  of  the  law,  and  no 
agreement  which  tends  to  defeat  that 
purpose  will  be  tolerated.  **»*#*" 
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In  the  early  case  of  Peltz  v.  Long,  40  Mo.  532,  1. 
537-538,  Is  found  the  following  dlBcuaelon  of  contracts 
contrary  to  public  policy: 


"That  all  contracts  which  are 
immoral  In  their  nature,  or  con- 
trary to  public  policy,  or  contra- 
vene any  established  interest  of 
society,  are  void  and  incapable  of 
enforcement,  must  be  considered  as 
settled  propositions  of  law.  It  is 
not  necessary  that  the  contract 
should  be  expressly  illegal;  but 
whenever  it  is  opposed  to  public 
policy,  or  founded  on  an  immoral 
consideration,  no  action  can  spring 
out  of  it,  the  maxim  being  ex  turpi 
causa  non  oritur  actio . In  such 
cases  the  law  will  not  intervene  in 
behalf  of  parties  who  present  them- 
selves in  the  attitude  of  wrongdoers; 
it  will  not  listen  to  their  prayers 
for  relief,  but  will  leave  them  just 
where  their  conduct  has  placed  them. 
Therefore  Ld.  Mansfield,  in  Smith  v. 
Bromley,  Boug.  695,  says:  'If  the 
act  Is  immoral  In  Itself,  a violation 
of  the  general  laws  of  public  policy, 
then  the  party  paying  shall  not  have 
his  action  (to  recover  back  the  money); 
for  whore  both  parties  are  equally 
criminal  against  such  general  laws, 
the  rule  Is  potior  est  condltls  defen- 
dentls . 1 Chancellor  Kent,  In  Griswold 
v.  Haddington,  16  Johns.  486,  In  one 
of  the  ablest  opinions  that  ever  emanated 
from  his  luminous  mind,  remarks:  'The 
plaintiff  must  recover  upon  his  own 
merits,  and  if  he  has  none,  or  If  he  dis- 
closes a case  founded  upon  illegal  deal- 
ing and  founded  on  an  intercourse  pro- 
hibited by  law,  he  ought  not  to  be  heard 
whatever  the  demerits  of  the  defendant 
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may  be.  There  Is  to  my  mind 
something  monstrous  In  the  pro- 
position that  a court  of  law 
ought  to  carry  Into  effect  a con- 
tract founded  upon  a breach  of 
law.  It  Is  encouraging  disobed- 
ience and  giving  to  disloyalty  its 
unhallowed  fruits.  There  Is  no 
such  mischievous  doctrine  to  be 
deduced  from  the  books.'  Ld.  Ai- 
vanley,  in  Monk  v.  Abel,  3 Bos.  & 

P.  35,  declares  that  'the  principle 
to  be  extracted  from  the  cases  on 
this  subject  is,  that  no  man  can 
come  into  a British  court  of  justice 
to  seek  the  assistance  of  the  law, 
who  founds  his  claims  upon  a contra- 
vention of  the  British  laws.'  Such 
contracts  have  a tendency  to  famili- 
arize the  mind  with  fraud,  to  weaken 
and  destroy  the  force  of  just  and  law- 
ful restraint,  and  induce  a defiance 
of  legal  obligations,  and  ovght  there- 
fore to  be  rejected.  They  are,  in 
the  expressive  and  characteristic 
language  of  Ld.  Ch.  Justice  Wilmot, 
contracts  'to  do  that  which  is  injur- 
ious to  the  community;  and  the  reason 
why  the  common  law  says  that  such  con- 
tracts are  void,  is  the  public  good. 

You  shall  not  stipulate  for  iniquity.'" 


In  the  matter  here  under  consideration  there  is  not 
even  a hint  of  irregularity  in  connection  with  the  contract 
but  to  permit  an  officer  to  contract  with  the  body  of  which 
he  is  an  officer  would  be  furnishing  an  excellent  opportun- 
ity for  a dishonest  person  to  perpetrate  innumerable  frauds 

At  this  point  it  is  desired  to  quote  briefly  from  the 
case  of  Nodaway  County  v.  Kidder,  129  S.  W.  (2d)  857,  1.  c. 
861 : 
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’’Appellant's  alleged  contract 
was  also  void  as  against  public 

policy  regardless  of  the  statute. 

A member  of  an  official  board  can- 
not contract  with  the  body  of  which 
he  is  a member.  The  election  by  a 
3oard  of  Commissioners  of  one  of  its 
owxi  members  to  the  office  of  cleric 
and  agreement  to  pay  him  a salary 
was  held  void  as  against  public  pol- 
icy. Town  of  Carolina  Beach  v. 
Mlntz,  212  K.  C.  578,  194  S.  E. 

302;  46  C.  J.  1037  Sec.  303.” 


CONCLUSION 


From  the  foregoing  the  conclusion  is  reached  that  a 
contract  made  by  a county  officer,  in  his  official  capacity, 
with  himself,  as  agent  for  a private  concern,  for  supplies 
to  be  furnished  the  county  is  void. 


Respectfully  submitted. 


V?.  J.  JACKSON 

Assistant  Attorney-General 


APPROVED : 


ItOY  iicKltfTRICi-. 

Attorney-General 
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. • ' ; . anager  of  a "Community  Sal**"  who  sells 

: for  'amer  S3?.d.:  r by  the  fanner 

ms  u-n's  license 


April  27,  1C42 


lion*  D.  D,  Thomas,  Jr. 
rrosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  -^ir: 


..'e  have  for  answer  your  opinion  request 
of  April  15,  19 42,  which  Is  as  follows: 

"bequest  is  respectfully  made  for  your 
opinion  upon  the  follov/ing: 

"Is  the  .manager  of  a 'community  sale*, 
who  auctions  agricultural  seeds  for  a 
farmer  and  who  receives  a commission 
for  such  s la  wind  who  does  not  have  a 
permit  violating  section  14,2d7  of  the 
Revised  statutes  for  1939? 

"The  facts  upon  which  this  question  is 
asked  ar3  as  follows:  a,  who  is  a far- 
mer, producing  agricultural  seeds,  but 
not  primarily  engaged  in  such,  produc- 
tion takes  the  seeds  to  the  community 
sale.  He  retains  the  right  to  with- 
draw the  seeds  from  the  sale  at  arty  time. 

The  auctioneer,  after  the  sale  is  made 
deducts  his  commission  or  selling  c'nurge 
and  the  balance  goes  to  the  farmer. 

"Under  the  statute  the  farmer  may  sell 
the  ceed3  without  first  securing  a per- 
mit,. Is  there  such  a distinction  be- 
ttveen  that  method  of  sale  and  having 
the  auctioneer  sell  It,  as  to  recu  ire 
the  auctioneer  to  have  a permit?" 
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Section  142  '7,  R.  S.  ’ o.,  1539,  pro- 
vides that  anyone  selling  seeds  as  defined  in 
the  lav;  shall  obtain  ? Lie  nse  thei  for. 

That  section  is  as  follows: 


"It  shall  he  unlawful  for  any  seeds- 
man to  sell,  distribute,  offer  or 
expose  for  sale  or  distribution  in 
this  state,  any  agricultural  seed 
or  mixture  thereof,  or  vegetable 
seed  as  defined  in  this  lav;,  with- 
out first  securing  a permit  approved 
by  the  department  of  agriculture, 
which  permit  shall  >e  issued  an- 
nually by  the  department  of  agri- 
culture upon  the  payment  of  an  an- 
nual fee  of  one  dollar,  ^uch  per- 
mit shall  ex  Ire  December  31st  of 
each  year.  ;11  permit  fees  paid  to 
the  department  under  this  law,  shall 
be  deposited  in  the  state  treasury 
to  the  credit  of  the  agricultural 
fees  fund,  subject  to  appropriation 
by  the  general  assembly:  Provided, 
however,  that  the  term  seedsman  as 
use<^  in'  this  section  shall  be  de- 
fined as  a person,  firm  or  corpora-- 
tion  engaged  in  the  buying,  selling, 
exchange,  offering  or  exposing  for 
sale  of  agricultural  seeds  or  mix- 
ture thereof,  or  vegetable  seeds  as 
defined  in  this  law;  and  the  said 
term  sseds;oan  shall  not  apply  to  a 
farmer  selling  agricultrual  seeds  of 
his  own  production,  the  production 
of  which  agricultrual  seeds  is  not 
a pri:mry  endeavor,  and  primary 
source  of  income  to  said  farmer; 
nor  shall  the  term  seedsman  apply 
to  a person,  firm  or  corporation. 


Hon 
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or  cooperative  association  doin~  a 
local  or  retail  usines.  in  the 

staue  f Missouri,  provided  said 
seed  bears  ti.e  label  and  permit 

number  of  a seedsman,. M (Underscoring 
ours) 


The  lav;  is  well  settled  in  this  state 
that  where  a statute  is  plain  and  unambiguous 
it  is  not  necessary  to  place  a construction 
upon  it.  It  is  only  necessary  to  take  the 
obvious  intent  of  the  Legislature  and  act  in 
accordance  therewith.  In  State  v.  Keller,  re- 
ported in  137  2.  ..  (2d)  9G9,  l.c.  990,  the 
court  said: 

* * * * In  construing  this  stat- 

ute the  follosing  well  established 
rule  should  be  kept  in  mind:  -here 
the  language  of  a statute  is  plain 
and  unambiguous  nothing  contrary  to 
the  evident  intent  can  be  implied. 

State  ex  rel.  Jacobsmeyer  v.  Thatch- 
er, 388  l-o.  622,  93  . .2d  640. 

A statute  should  be  so  construed  as 
to  give  effect  to  the  legislative 
intent,  ttate  ex  rel.  tfabaal  H. 
do.  v.  -ha in,  341  i. o.  19,  106  d. 

2d  898.  A statute  that  is  clear  in 
its  terns  and  leaves  no  room  for 
construction  must  be  enforced  as 
written.  Dahlia  v.  Mssouri  Commis- 
sion for  Blind,  ho.  App. , 2G2  t.  ... 

42C  ^ ^ ^ ^ m 

In  the  case  of  1'iohtner  v.  hohr,  re- 
ported in  16  .V.  (2d)  739  l.c.  741,  the  court 

said  as  follows: 

" * * * * ^ „e  ^0  boun(j  to  ascer- 
tain und  give  effect  to  the  inten- 
tion of  the  Legislature  as  expressed 
in  the  statute,  and,  where  the  lan- 
guage used  is  plain,  it  must  be 
given  effect  by  the  courts.  * * * *» 
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In  the  cr.se  jf  Cummins  v.  Hun sas 
City  Public  ervice  Co.  So  3.  ..  (2d)  S21  1. 
c.  925,  t*  e court  e s follows: 

" * * * * .pka  pj-ii^ary  rule  of  con- 
struction o'  statutes  Is  to  ascer- 
tain the  lav  inkers*  intent,  from  the 
words  used  if  possible;  and  to  put 
u-.on  the  language  of  the  Legislature, 
honestly  and  faithfully,  its  plain 
and  rational  leaning  and  to  iroiooto 
Its  cl  ’ect,  n.d  'the  manifest  pur- 
pose of  the  statute,  considered  his- 
torically’ , is  properly  given  consi- 
deration. Sn  frier  and  ieyerii 
Cases;  2 Lewis,  utherli  n -tat. 
Const.  (2d  id.)  section  oJ2;  -nd- 
lich  on  Interpretation  of  statutes, 
cectiori  329;  and  : axwell  on  statutes 
(5th  2d.)  425.  * * * * " 

In  33  Cyo . 1103,  It  is  said  as  fol- 
lows: 

” * * * * The  great  fundamental 
rule  in  construing  statutes  is  to 
ascertain  and  give  effect  to  the 
intention  of  the  Legislature.  This 
intention,  however,  must  be  the  in- 
tention as  expressed  in  the  statute, 
and  where  the  meuning  of  the  language 
used  Is  plain,  it  nust  be  given  ef- 
fect by  the  courts,  or  they  would  be 
assuming  legislative  authority.  * ” 

In  the  rimary  analysis  w«  must  ac- 
cept the  definition  of  a seedsman  as  set  out 
in  the  statute.  The  statute  ukes  two  excep- 
tions in  the  definition  of  a seedsman:  one 
of  which  is  that  the  term  "seeds  aan"  shall  not 
ap?l7  to  a farmer  selling  agricultural  seeds 
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of  Lis  own  production,  the  production  of  which 
agricultural  seeds  is  not  u primary  endeavor 
and  primary  source  of  income  to  said  farmer; 
and  the  second  exception  is  that  the  terra 
"seeds  : .n."  shall  not  a ly  to  a person,  firm, 
or  corporatior  or  coo~err.tive  association  do- 
ing a local  or  retail  business  in  the  Ltate 
of  Itissouri  if  the  seeds  sold  at  such  sale 
bear  the  label  und  per  dt  number  of  the  seeds- 
man* Thli  section  is  not  ambiguous,  and  very 
plain  in  its  moanin'-. 

Cur  understanding  of  a "Community 
bale"  is  a sale  where  a person  brings  anything 
he  wishes  to  sell  u.id  the  auctioneer  asks  for 
bids.  erchundlze  brought  to  the  sale  is 

sold  to  the  highest  bidder.  The  person  bring- 
ing the  merchandize  for  sale  has  right  to 
accent  or  refuse  the  bid  offered.  It  then  be- 
comes a quest!  moy.  eon 

long  settled  tl at  an  auctioneer  is  both  the 
agent  of  the  sell  3 fcl  e buyer,  --e  is  the 
agent  of  the  seller  whs  .’;es  the  sale,  and 

when  the  l id  is  aoce  ted  he  then  becomes  the 
agent  of  the  huyo-i  • 


A .manager  of  a "Community  ~ale"  as 
we  understand  it  provides  the  place  or  barn 

ale  ii>  conducted,  - e hires  an  auc- 
tioneer who  conducts  the  s ,le  . =d  is  paid  by 
the  manager  for  his  services.  In  other  v/ords 
the  farmer  d tslgn&tes  the  manager  of  the  "Com- 
munity  ~ule 1 as  his  agent  an;'  I ! e auctioneer 
who  sells  the  merchandize  is  the  sub-agent  of 
the  manager  of  tl.e  : le. 

A further  reading  of  the  statute 
shows  that  irregurdless  of  the  fuot  that  the 
manager  of  the  .unity  Sale"  1 ht  be  sell- 

ing  roduct8  of  a "seedsman",  the  Peer’s  so  sold 
would  . , ,o  be  labeled  nd  fcl e me nager  of  the 
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M Community  ale”  would  tl  on  *come  oho  u:;ent 
of  the  "seedsmn  r id  o Id  not  l.ve  to  pur- 
chase t license  as  provi  e In  the  statute* 


’'ONCLl  10! 


It  is,  therefore,  the  opinion  of  this 
office  that  a nana^er  of  . ‘Conmimity  ale’, who 
sells  seed  either  at  (.  local  sale  or  at  retail 
for  farmer  whose  ,)ri  lary  endeavor  and  ri  ury 
source  of  i cone  is  not  he  roductlon  of  acri- 
oultural  seeds,  does  not  :uve  »o  ur chase  a 
lioense  as  provided  for  ix  Section  1 , 

O . , 12-  9 . 


Res  eot.fully  sal  litted, 


IXTggllCT  I. 

nssistar t Attorney-General 


APPROVED: 


ROY  McKITTRICK 
Attorney-General 


. : 


HOME  GUARD:  Called  to  active  duty  does  not 

MISSOURI  RESERVE  FORCE:  furnish  grounds  for  forfeiture 

of  county  office. 


Lay  6,  1942 


Hon.  D.  D.  Thomas,  Jr. 
irrosecutlng  Attorney 
Carrollton,  Missouri 


dear  Sir: 


FILE 


Under  date  of  April  29,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


"May  I as  < your  opinion  on  the 
proposition  of  whether  or  not  a 
County  official,  who,  as  a member 
of  the  Home  Ouard,  and  who  is  called 
for  active  service  either  within  or 
without  the  State,  forfeits  hia 
office,  as  a result  of  such  member- 
ship and  service?" 


The  home  Guard,  or  Missouri  Reserve  Force,  la  organized 
under  authority  of  Sections  15019  and  15020,  R.  S.  Mo.  1939, 
and  Article  XIII  of  the  Constitution  of  Missouri. 

Inasmuch  as  the  Home  Ouard  is  an  authorized  force  of 
the  State  and  there  la  no  prohibition  against  n county  offi- 
cial being  a member  of  the  force,  that  would  constitute  no 
ground  for  forfeiture  of  the  county  office. 

The  grounds  for  forfeiture  of  office  ere  set  out  in 
Section  12828,  Article  3,  Chapter  83,  R.  S.  Mo.  1939,  which 
reads  as  follows: 


"Any  person  elected  or  appointed  to 
any  county,  city,  town  or  township 
office  in  this  state,  except  such 
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officers  as  may  be  subject  to 
removal  by  Impeachment,  who  shall 
fail  personally  to  devote  his  time 
to  the  performance  of  the  duties  of 
such  office,  or  who  shall  be  guilty 
of  any  willful  or  fraudulent  viola- 
tion or  neglect  of  any  official 
duty,  or  who  shall  knowingly  or  will- 
fully fall  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law 
it  is  his  duty  to  do  or  perform  with 
respect  to  the  execution  or  enforce- 
ment of  the  criminal  laws  of  the  state, 
shall  thereby  forfeit  his  office,  and 
may  bo  removed  therefrom  in  the  manner 
hereinafter  provided." 


Also,  In  this  connection,  it  is  desired  to  call  to 
your  attention  Section  13,  Article  II  of  the  Constitution, 
which  reads  as  follows: 


"That  no  person  elected  or  appointed 
to  any  office  or  employment  of  trust 
or  profit  under  the  laws  of  this 
State,  or  any  ordinance  of  any  munici- 
pality in  this  State,  shall  hold  such 
office  without  personally  devoting  his 
time  to  the  perf ormance  of  the  duties 
to  the  sa.-ne  belonging." 


Your  letter  does  not  state  facts  sufficient  to  con- 
stitute a case  upon  which  a forfeiture  of  office  could  be 
adjudged  under  the  above  statutory  and  constitutional  pro- 
visions . 


CONCLUSION 

A situation  might  arise  where  a county  officer  who  was 
a member  of  the  Horae  Guard  and  called  to  active  duty  would 
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forfait  hla  office.  But  it  is  the  conclusion  of  the  writer 
that  a county  officer,  who  is  a member  of  the  Home  Guard  or 
Reserve  lorce,  does  not  automatically  forfeit  his  county 
office  solely  by  reason  of  a call  to  activo  duty  as  a member 
of  the  State's  authorised  military  force. 


Respectfully  submitted. 


W.  0.  JACiSOlI 

Assistant  Attorney-General 


W0J:CP 

APPRoVLD: 


RuY  ..caITTRIC.. 
Attomey-Ger-eral 


OFFICERS:  Prosecuting  Attorney  relinquishes  right  to  compen 

sation  "by  accepting  Commission  in  the  Navy  and 
reporting  for  duty. 


May  9,  1942 


Hon.  Arthur  Thomason 
Clerk  of  tno  County  Court 
Clay  County  • 

Liberty,  Missouri 


Dear  Sir: 


£ 


FILED 

/? 


Under  date  of  April  23,  1942,  you  wrote  this  office 
requesting  an  opinion  as  follows: 


"No  doubt  you  are  acquainted  with  the 
situation  here  in  Clay  Cbunty  as  to 
our  -rosecuting  Attorney.  About  three 
weeks  ago  he  enlisted  in  the  Laval  Re- 
serve for  t te  duration  of  the  war  and 
he  has  an  assistant  attending  to  his 
duties . 

"What  we  would  like  to  know  is:  Will 
it  bo  permissible  or  lawful  for  the 
County  Court  to  issue  a warrant  in 
favor  of  Conn  .Zithers  for  his  duties 
performed  in  his  office. 

"We  v;ill  appreciate  your  immediate  con- 
sideration of  this  letter  and  a prompt 
answer. " 


Later,  in  response  to  an  inquiry  from  this  office,  you 
furnished  the  additional  information  that  Conn  Withers  had 
reported  for  active  duty  and  was  a commissioned  officer. 

The  right  of  a public  officer  to  the  salary  of  the  office 
is  a right  created  by  law  and  is  an  incident  to  the  office. 
State  ox  rel#  v.  Waibridge,  153  Mo.  194,  1.  c.  203,  C.  J.  Vol. 
4G,  p.  1015  and  State  ox  rel.  Gordon,  245  Uo.  12,  1.  c.  2G 
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from  which  case  the  following  quotation  is  taken. 


"It  is  also  settled  law  that,  as  the 
compensation  is  incident  to  the  title, 
it  belongs  to  the  do  jure  officer.  As 
to  the  right  of  the  de  facto  officer 
to  draw  the  salary  during  his  incum- 
bency, the  authorities  are  not  harmon- 
ious . both  Throop  and  *‘OChem  lay  down 
the  rule,  based  upon  hew  York  decisions, 
tliat  the  de  facto  officer  has  no  right 
to  the  salary,  and  this  because  a claim 
for  salary  must  be  based  upon  title. 
(Throop  on  Public  Officers,  Sec.  517 j 
iiechem' s Public  Offices  and  officers. 

Sec.  331.)  And  such  is  the  holding  in 
many  Jurisdictions.  Our  court,  in 
several  cases,  adheres  to  the  contrary 
doctrine.  (State  v.  Draper,  4G  Mo.  213; 
State  v.  Clark,  52  Mo.  50C;  State  v. 

John,  81  lio.  13;  Dickerson  v.  Butler, 

27  Mo.  App.  9;  State  ox  rel.  v.  Walbridge, 
153  Mo.  1.  c.  202.)  All  the  authorities, 
however,  agree  that  the  de  jure  officer, 
on  establishing  his  title,  may  recover 
from  the  de  facto  officer  the  compensation 
which  the  latter  has  received." 


Also  in  the  case  of  Luth  v.  Kansas  City,  203  M.  A.,  page 
110  these  two  cases  were  followed  at  1.  c.  113: 


"In  this  State  it  is  held  that  a salary 
is  attached  to  and  depends  upon  the  legal 
title  to  the  office  and  that  the  de  Jure 
claimant  Is  entitled  to  the  salary  even 
though  lie  lias  not  occupied  the  office  or 
performed  the  duties  thereof.  (State  ex 
rel.  v.  nalbridge,  153  Mo.  194,  203; 

State  ex  rel.  v.  Gordon,  245  Mo.  12,  28, 
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29.)  And  following  the  logical 
result  of  the  rule  stated  In  those 
cases  It  was  held  In  Sheridan  v. 

3t.  ..ouls,  183  Mo.  25,  38-40,  that 
a de  facto  officer  who  has  performed 
the  functions  of  the  office  cannot 
recover  the  salary  attached  to  such 
office.  Throop  on  Public  Offices 
and  Ilechem  on  Public  Office  and 
Officers  cited  in  those  decisions 
sustain  them/ 


From  your  letter  it  seems  the  sole  question  is  whether 
or  not  a warrant  should  be  issued  to  the  person  who  was  duly 
elected  and  qualified  as  prosecuting  attorney  of  the  county 
and  no  question  has  arisen  as  to  payment  to  some  other  person 
or  as  to  the  title  to  the  office. 

It  is  apparent  from  the  foregoing  that  title  to  the  office 
carries  with  it  the  compensation  provided  by  law  for  the  officer 
so  long  as  title  to  the  office  remains  in  the  officer. 

Section  5 of  Article  XIV  of  the  Constitution  provides  that 
all  officers  elocted  or  appointed  shall  hold  office  during  their 
official  terms,  subject  to  the  right  of  resignation,  and  until 
their  successors  are  chosen  and  qualified,  subject  to  the  right 
of  resignation.  The  Constitution  and  Statutes  also  authorize 
and  make  provision  for  the  ousting  of  officers  for  certain 
causes.  Your  letter  mahe3  no  mention  of  the  expiration  of  the 
term  for  which  Mr.  ..ithers  was  elected,  or  of  an  ouster  or  a 
resignation.  Mr.  ithers  would  then  be  entitled  to  receive  the 
compensation  attached  to  the  office,  unless  his  acceptance  of  a 
Commission  in  the  Kavy  or  kavy  deserve  and  going  on  active  duty 
would  deprive  him  of  his  right  to  receive  the  compensation  of 
the  office. 

In  considering  this  question  it  Is  desired  to  call  atten- 
tion to  Section  4 of  Article  XIV  of  tlie  Constitution  of  Missouri, 
as  follows: 


"lio  person  holding  an  office  of  profit 
under  the  United  States  shall,  during 
his  continuance  in  such  office,  hold 
any  office  of  profit  under  this  State." 


Hon.  Arthur  Thomason 
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A person  In  civil  life  becomes  an  officer  of  the  Havy 
by  becoming  an  applicant  for  a commission  recommended  for 
appointment  and  being  appointed  by  the  President  in  accord- 
ance with  Section  051,  Title  34,  U.  S.  C.  A.  Tailing  the 
oath  of  office,  required  by  Section  16,  Title  5,  U.  S.  C.  A. 
And  the  pay  of  such  person  as  an  officer  of  the  Navy  com- 
mences upon  the  date  of  his  acceptance  of  the  Commission. 
Section  862,  Title  3,  U.  3.  C.  A. 

From  your  brief  statement  of  facts  under  the  Sections 
of  the  statutes  it  would  seem  that  hr.  Withers  lias  accepted 
an  office  of  profit  under  the  United  States.  For  an  office 
of  profit  is  an  office  to  which  there  is  attached  compensa- 
tion and  the  amount  of  the  compensation  is  not  material. 

Baker  v.  Board  of  County  Commissioners,  59  Pac.  797. 

Mr.  Withers  has  accepted  an  office  of  profit  under  the 
United  States,  which  is  contrary  to  the  provisions  of  Section 
5,  Article  XIV  of  the  Constitution  of  Llissouri,  supra.  By  so 
doing  ho  has  impliedly  resigned  his  office  under  the  State  of 
llissouri.  A resignation  may  be  written,  oral  or  by  implica- 
tion. 46  C.  J.  p.  979,  paragraph  132,  provides: 


"A  resignation  of  a public  office,  to 
be  effective,  must  be  made  with  the 
intention  of  relinquishing  the  office, 
accompanied  by  the  act  of  relinquish- 
ment. It  i8  not  necessary  that  a resig- 
nation from  a public  office  be  couched 
in  any  particular  words,  it  being  only 
necessary  that  the  incumbent  evince  a 
purpose  to  relinquish  the  office.  -here 
no  particular  mode  of  resigning  an  office 
is  provided  by  constitutional  or  statu- 
tory requirements,  no  formal  method  is 
necessary;  it  may  be  by  parol,  or  it  may 
be  implied. 


The  Governor  did  not  immediately  name  a successor  to 
hr.  .withers  and  the  duties  of  the  office  were  performed  by 
a deputy  under  the  supervision  and  direction  of  hr.  Withers. 
There  Is  authority  for  the  appointment  of  a deputy  prosecuting 
attorney.  Section  12962,  R.  S.  LIo.  1939. 


Hon.  Arthur  Thomason 


Hay  9,  1942 
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Hr.  Withers  had  evidence  of  title,  his  certificate  of 
election  and  commission,  although  he  had  resigned  the  office 
he  still  continued  to  function,  and  there  rxas  no  other 
claimant  for  the  office  or  the  salary.  Discharging  the 
duties  of  the  office  and  having  color  of  title  would  consti- 
tute him  a de  facto  officer. 

A de  facto  officer  is  one  who  holds  an  office  by  some 
color,  right  or  title  and  assumes  to  perform  the  duties  of 
the  office.  City  of  Ropublic  v.  Smith,  139  3.  W.  (2d)  929. 

In  the  case  here  under  consideration,  Hr.  Withers,  while 
having  impliedly  resigned,  had  evidence  of  title  and  no 
successor  had  been  appointed  and  he  was  discharging  some 
duties  and  supervising  and  directing  others. 

A de  facto  officer  without  color  of  title  cannot  claim 
the  compensation  attached  to  an  office.  Sheridan  v.  St. 
Louis,  183  Ho.  25.  Yet  there  i3  a long  line  of  cases  holding 
that  a de  facto  officer  in  possession  of  the  office  and  per- 
forming the  duties  nay  recover  the  compensation.  Dickerson 
v.  City  of  Butler,  27  Ho.  App,  9;  State  ex  rel.  v.  Gordon, 

236  Ho.  142;  State  ex  rel.  v.  John,  81  Ho.  13;  Hunter  v. 
Chandler,  45  Ho.  457. 


CONCLUSION 


From  the  foregoing  it  13  believed  there  is  authority 
for  paying  the  salary  of  the  office  of  prosecuting  attorney 
to  Mr.  Withers,  until  hi3  successor  is  chosen  or,  until  he 
abandons  the  performance  of  duties  in  connection  with  the 
office. 


Respectfully  submitted. 


WOJjCP 


W.  0.  JACKSON 

Assistant  Attorney-General 


APPROVED: 


Attomey-Gonoral 


PENAL  INSTITUTIONS: 


Procedure  necessary  to  transfer 
delinquents  from  State  Industrial 
Home  for  Girls  to  the  Missouri 
State  School  for  Feeble-minded  and 
Epileptic  at  Marshall, 


May  27,  1942 


w 


Mias  Stella  ■'■hompson 
Superintendent 
industrial  l.oiae  for  Giris 
Uliillicothe,  la  sour  1 


Dear  Miss  Thompson: 


V.'o  have  your  request  of  February  18,  1942,  to- 
gether with  supplemental  ;.ata  furnished  by  you,  and  which 
request  Is,  in  substance,  tills: 


FILE. 


1 will  appreciate  your  advice  as  how 
to  best  proceed  In  attempting  to  get 
the  transfers  made  (i.  e. , the  girls 
which  you  think  are  incorrigible  or 
feeble-minded)  from  the  industrial 
Home  For  Girls  at  Ghillicothe  to  the 
Missouri  State  School  for  Feeble-minded 
and  Epileptic." 


ih6  statutes  of  this  state  very  clearly  set  out 
the  method  and  procedure  necessary  to  make  such  a trans- 
fer. Section  9014,  R.  S.  Mssouri,  1939,  is  as  follows: 


No  court  or  magistrate  shall  sentence 
any  neglected  or  dependent  girl  to  said 
/ institution,  or  any  girl  who  is  insane 
' or  idiotic,  or  afflicted  with  an  incur- 
able disease  or  enceinte,  or  who  is  so 
incorrigible  that,  in  the  opinion  of 
the  officer  sentencing  her,  there  is 
not  a fair  possibility  of  her  reforma- 
tion." 


Miss  Stella  Thompson 
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The  statute  here  seta  out  the  type  of  girl  who 
may  be  sentenced  to  the  State  Industrial  Home  for  Girls. 
It  also  sets  out  the  type  of  girls  who  may  r.ot  be  sen- 
tenced to  the  said  institution. 

Section  9015,  R.  3.  Missouri,  1939,  is  as  follows: 


"The  officer  i^  charge  of  the  insti- 
tution, by  ar.d  with  the  written  con- 
sent of  the  alreotor  of  penal  Institu- 
tions, shall  be  authorised  and  empowered 
to  return  whence  she  came  any  girl  who 
shall  be  found  to  be  incorrigible  or  an 
improper  subject  for  admission)  and  there- 
upon the  court  or  magistrate  by  whom  the 
said  girl  wa3  committed,  or  his  successor 
In  office,  shall  have  power  to  pass  such 
sentence  as  would  have  been  legal  in  the 
first  instance  If  said  girl  had  not  been 
sent  to  said  Industrial  home." 


This  section  provides  that  if  a girl  has  been  sentenced 
to  the  State  Industrial  home  for  Girls,  and  after  the  comit- 
ment  she  is  found  to  be  the  wrong  type  of  person  to  be  in 
the  said  instltut  on,  she  shall  be  returned  to  the  place 
from  whence  she  came  and  the  court  shall  then  act  de  novo 
and  place  her  in  the  institution  to  which  she  properly 
belongs. 

Section  9392,  R.  3.  rissouri,  1939,  sets  out  the  pro- 
cedure necessary  to  place  a person  in  the  Missouri  State 
school  for  Pec- le-minded  and  Epileptic,  and  also,  what 
type  of  person  snail  be  admitted.  This  section  is  as 
follows : 


"There  shall  be  received  and  gratui- 
tously supported  In  the  Missouri  state 
schools,  feeble-minded  and  epileptics 
residing  in  the  state  who,  if  of  age, 
are  unable,  or  if  under  age,  whose 
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Miss  Stella  'Thompson 


parents  or  guardians  are  unable  to 
provide  for  their  support  therein,  and 
who  shall  be  designated  as  state  patients. 
Such  additional  number  of  feeble-minded 
and  epileptics,  whether  of  age  or  under 
age,  as  can  be  conveniently  accomodated, 
shall  be  received  into  the  school  by  the 
managers  on  such  terms  as  shall  be  Just; 
and  shall  be  designated  as  private  pat- 
ients. Feeble-minded  and  epileptics 
shall  be  recei\ed  into  the  school  only 
upon  the  written  request  of  the  oersons 
desiring  to  send  them,  stating  the  age, 
place  of  nativity,  if  known,  Christian 
and  surname,  the  town,  city  or  county 
in  which  such  persons  respectively  re- 
side, and  the  ability  of  the  respective 
parents  or  guardians  or  others  to  pro- 
vide for  their  support  in  whole  or  in 
part,  and  if  in  part  only,  stating  what 
part;  and  stating  also  the  degree  of 
relationship  or  other  circumstances  of 
connection  betreen  the  patients  and  the 
persons  requesting  their  admission; 
which  statement,  in  all  cases  of  state 
patients,  must  be  verified  by  the  affi- 
davit of  the  petitioners  and  of  two 
disinterested  persons,  and  accompanied 
by  the  opinion  of  two  qualified  physi- 
cians, all  residents  of  the  same  county 
with  the  patient,  and  acquainted  with 
the  facts  and  circumstances  stated,  and 
who  must  be  certifiod  to  be  credible  by 
the  county  court  of  that  county,  or,  in 
the  case  of  the  city  of  St.  Louis,  by 
the  hospital  commissioner  or  the  assistant 
hospital  commissioner  of  said  city;  and 
such  county  court,  or,  in  the  case  of 
the  city  of  St.  Louis,  the  co  ptroller 
of  said  city,  must  also  certify,  in  each 
case,  that  such  patient  is  an  eligible 
and  proper  candidate  for  admission  to 
the  colony.  State  patients,  whether  of 
a;-e  or  under  age , may  also  be  received 
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Into  the  colony  upon  the  official 
application  of  any  jud  e of  a court 
of  recfcrd:  Provided , that  the  county 
in  whlfch " such  state  patients  as  are 
now  inmates  of  said  school,  resided 
when  they  were  admitted,  and  the 
county  wherein  such  state  patients 
hereinafter  admitted  may  reside  at 
the  time  of  such  adml talon,  shall  be 
liable  for  and  shall  pay  into  the 
treasury  of  aaid  school  the  sum  of 
five  dollars  per  month  for  each  of 
such  staie  patients."  (Underscoring 
ours.) . 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  Ceuartment 
that  in  order  to  transfer  a person  from  the  State  Industrial 
home  for  Girls  to  the  i issouri  State  School  for  the  Feeble- 
minded and  Lpileptic,  at  harahall,  -ilasouri,  the  only  tiling 
necessary  is  for  the  officer  in  chare®  o£  the  Stale  industrial 
Home  for  Girls,  with  the  written  consent  of  the  director  of 
penal  institutions,  to  return  the  person  to  the  place  from 
which  she  came  and  the  Cudge  of  the  court,  or  hia  successor 
in  office,  shall  then  have  tho  power  to  sentence  the  person 
to  the  place  where  she  should  properly  be  confined. 


Respectfully  submitted 

A PROVED: 

LiljEST  HLBfcLLL 

Assistant  Attorney- General 

r’oY'  ycKi’TluUK 

Attorney  General  of  Missouri 
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COUNTY  OFFICERS:  Entitled  to  collect  full  salary  for  each 

year  although  amount  not  fully  included 
in  budget. 


June  2,  1942 


Hon.  Arthur  Thomason 
Clerk  of  the  County  Court 
Liberty,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of  ay 
27,  1942,  in  which  you  request  an  opinion  as  follows: 


"By  instruction  from  the  oounty  court 
of  Clay  County,  Missouri,  I am  writing 
to  you  for  an  opinion  In  the  matter  of 
a bill  presented  to  the  county  court 
by  Conn  Withers,  Prosecuting  Attorney 
of  Clay  County,  Missouri,  for  the  year 
1941. 

".r.  Withers  made  his  budget  for  1941 
and  was  passed  by  the  County  Cleric  and 
County  Court  for  the  sum  of  $3125.00 
and  Mr.  Withers  nade  his  monthly  bills 
to  the  County  Court  which  were  paid. 

"Now  being  as  the  year  1941  lias  passed 
and  Mr.  withers  lias  resigned  in  the 
month  of  April,  1942,  he  presents  to 
the  Court  a bill  in  the  amount  of  $625.00. 
It  seems  by  the  last  census  the  population 
of  Clay  County  exceeded  30,000,  therefore 
the  salary  of  said  Prosecutor  was  increased 
according  to  law. 

"The  Court  desires  to  know  if  under  the 
circumstances  is  it  mandatory  that  they 
issue  a warrant  in  the  sum  of  $625.00  for 
salary  duo  according  to  the  statutes. 

"We  further  request  that  70U  give  to  us 
an  opinion  in  the  roatter  of  salary  of  the 
Prosecuting  Attorney  after  he  entered  the 
military  service. 


Hon.  Arthur  Thomason 
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"It  Is  understood  that  lie  entered  such 
service  on  or  about  April  5th,  1942. 

"lie  has  presented  to  tills  court  a bill 
for  h.13  services  as  Prosecuting  Attorney 
for  tlie  month  of  April  and  20  day3  for 
the  month  of  Ha/,  1942. 

"If  he  is  authorised  to  employ  an  assis- 
tant and  draw  his  salary  as  such  Prosecu- 
tor, v/o  will  be  glad  to  pay  sane,  but  do 
not  want  to  issue  warrants  that  are  con- 
trary to  law." 


In  this  roquest  you  ask  for  opinions  on  two  questions 
concerning  the  payment  of  salary  to  Conn  Withers,  former 
Prosecuting  Attorney.  Your  first  question.  Is  It  mandatory 
upon  the  County  Court  to  issue  to  hr.  Withers  at  this  time 
a warrant  for  a portion  of  the  salary  duo  him  for  the  year  1941 
which  was  unpaid  at  that  tine,  will  be  answered  by  this  com- 
munication. Your  second  question,  relating  to  the  payment 
of  salary  from  the  time  hr.  Withers  entered  the  i.aval  service 
in  April  until  the  20th  day  of  hay,  you  had  previously  as  .ed 
and  a separate  opinion  Is  being  prepared  on  that  question. 

In  regard  to  the  first  question,  the  failure  to  Include 
in  the  budget  for  1941  the  proper  amount  for  the  Prosecuting 
Attorney’ s salary  does  not  preclude  the  Prosecuting  Attorney 
from  collecting  the  balance  remaining.  It  is  stated  In  Gill 
v.  Buchanan  County,  142  S.  W,  (2d)  G65,  1.  c.  660: 


"Defendant  also  contends  that  plaintiff 
is  not  entitled  to  recover  becaxise  there 
was  not  a i off icient  amount  provided  in 
the  1954  county  budget  for  county  court 
salaries  to  pay  salaries  of  £4,500  each, 
(only  vS40  more  than  the  total  of  sal- 
aries figured  at  £’3*000  each  was  included 
in  the  salary  fund  for  the  county  court.) 
However,  as  hereinabove  noted,  salaries 
of  county  Judges  are  fixed  by  the  Legis- 
lature and  the  Constitution  prevents  even 
the  Legislature  from  changing  them  during 
the  terns  for  which  they  were  elected. 
Surely,  the  county  court  cannot  change 
them,  by  either  inadvertently  or  inten- 
tionally providing  greater  or  less  amounts 
in  the  salary  fund  in  the  budget.  The 
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action  of  the  legislature  in  fixing 
salaries  of  county  officers  is  In 
effect  a direction  to  tiie  county 
court  to  include  the  necessary 
anounts  in  the  budget.  Such  statutes 
are  not  in  conflict  with  the  County 
Budget  Law  but  nuat  be  road  and  con- 
sidered wltli  it  in  construing  it. 

They  amount  to  a mandate  to  the  County 
Court  to  budget  such  anounts . Surely 
no  mere  failure  to  recognize  in  the 
budget  this  annual  obligation  of  the 
county  to  pay  such  salaries  could  sot 
aside  this  legislative  mandate  and 
prevent  the  creation  of  this  obligation 
imposed  by  proper  authority.  Certainly 
such  obligations  imposed  by  the  Legis- 
lature were  intended  to  have  priority 
over  other  item  as  to  which  the  county 
court  had  discretion  to  determine 
whether  or  not  obligations  concerning 
tlien  should  be  incurred.  They  must  be 
considered  to  be  in  the  budget  every  year 
because  the  Legislature  lias  put  them 
in  and  only  the  Legislature  can  take 
then  out  or  take  out  any  part  of  these 
anounts.  This  court  has  lie  Id  that  the 
purpose  of  the  County  Budget  Law  was 
• to  compel  » » » county  courts  to  com- 
ply *ith  the  constitutional  provision, 
section  12,  art.  10'  by  providing  'ways 
and  means  for  a county  to  record  the 
obligations  incurred  and  thereby  enable 
it  to  keep  the  expenditures  within  the 
Income.'  Traub  v.  Buchanan  County, 

341  Ho.  727,  10H  S.  W.  2d  340,  342. 

"To  properly  accomplish  tliat  purpose, 
mandatory  obligations  imposed  by  the 
Legislature  and  other  essential  charges 
should  be  first  budgeted,  and  then  any 
balance  nay  be  appropriated  for  other 
purposes  as  to  which  there  is  discretion- 
ary power.  Failure  to  budget  fund.3  for 
the  full  amount  of saTarlea  Hue  oT7lcer3 
of  the  count;,  . uncTer  the  applicable  law7 
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which  tho  county  court  must  obey. 
cannot  bar  the  rlrdit  to  bo  paid 
the  balance.  Instead,  it  must  be 
the  discretionary  obligations  in- 
curred for  other  purposes  which  are 
invalid,  rather  than  the  mandatory 
obligation  imposed  by  the  sane  auth- 
ority which  Imposed  the  budget  re- 
quirements. We,  tlierefore,  hold 
that  a county  court* s failure  to  bud- 
get the  proper  amounts  necessary  to 
pay  in  full  all  county  officers’  sal- 
aries fixed  by  the  legislature,  does 
not  affect  the  county*  s obligation 
to  pay  them." 


(Underscoring  ours.) 


If  the  former  Prosecuting  Attorney  lias  a valid  claim, 
as  he  would  have  under  the  statement  of  facts  contained  in 
your  letter,  and  the  rule  in  the  case  of  Buchanan  County, 
supra,  it  remains  to  be  determined  whether  or  not  there  is 
• a mandatory  duty  upon  the  County  Court  to  issue  to  Hr.  Withers 
a warrant  for  the  unpaid  balance  at  this  time.  This  question 
cannot  be  definitely  answered  by  this  office  for  the  reason 
that  we  have  no  information  concerning  the  budget  of  Clay 
County  for  tlio  year  1942,  or  the  financial  condition  of  the 
County.  However,  it  is  possible  to  make  some  suggestions 
from  which  you  will  be  able  to  determine  whether  or  not  a 
warrant  should  be  issued  at  this  time  for  the  -unpaid  balance 
of  salary  due  in  the  year  1941. 

Tho  revenue  anticipated  for  the  year  1942,  and  upon 
which  anticipated  revenuo  the  budget  for  1942  is  based.  Is 
first  chargeable  with  obligations  falling  due  in  1942.  And 
no  debts  for  prior  years  may  be  paid  from  the  1942  revenue 
unless  there  is  a surplus  remaining  after  paying  the  necessary 
charges  for  the  year  1942.  Absent  a surplus  which  is  free 
from  charges  for  budgeted  items,  there  would  be  no  authority 
for  issuing  a warrant  at  this  time. 


couclusioi; 


It  is  the  conclusion  of  the  writer  that  under  the  state- 
ment of  facts  contained  in  your  letter  Mr.  Withers  has  a valid 
and  enforceable  demand  for  an  unpaid  balance  of  salary.  If 
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there  is  a surplus  in  the  anticipated  revenue  for  the  year 
1342,  over  and  above  all  necessary  cliarges,  a warrant  for 
such  unpaid  salary  balance  for  the  year  1341  could  be  issued. 


Respectfully  subnit ted. 


W.  0.  JACKSOH 

assistant  Attorney-General 


WOJsCP 

APPROVED: 


!T5Y  TicKfrim^. 
Attorney-  General 


ELECTIONS: 


Failure  to  file  declar  tion  in  statutory  time 


June  11,  19x2 


Honorable  D.  L».  Thomas,  Jr. 
i'rosocutl  iti  /.ttorney 
Carroll  County,  ILiosouri 

bear  Ur.  Thomas: 

This  is  in  reply  to  your  letter  of  recent  date  where- 
in you  submit  the  question  of  a case  in  which  a c and Ida to 
for  nomination  docs  not  file  Ills  declaration  within  the 
time  proscribed  by  statute. 

Section  11550  u.S.  Lo.,  1939  proviios  us  follows: 

"fhc  name  of  no  candidate  shall  be  print- 
ed upon  any  official  ballot  at  any  primary 
election,  unless  at  least  sixty  days 
prior  to  such  ..rimary  a written  declaration 
shall  have  been  filed  by  the  candidate, 
at  provided  hi  this  article,  3tstin£  his 
full  name,  residence,  office  for  which 
he  proposes  as  a candidate,  the  party 
upon  whose  ticket  ho  is  to  bo  a candidate, 
that  if  nominated  and  elected  to  such 
office  he  will  qualify,  and  such  decla- 
ration shall  be  in  substantially  the 
following  form* 

w it  w i.  v i,  ii  it  it  it  it  ,t  ■».  it  it  •.«  # it  ** 
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By  an  opinion  of  this  Department,  unuer  date  of  haroh  3, 
1942,  to  Honorable  Dwight  H.  Brown,  it  w&3  lie  Id  that  June  5, 
1942  is  the  last  day  to  file  declar.  tlon  of  candidacy. 

In  your  letter  you  indicate  that  the  candidate  therein 
concerned  filed  hie  d ecl&ratlon  on  June  6,  1942.  In  our  re- 
search for  Missouri  decision  on  the  construction  of t he 
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foregolng  statute,  wo  fall  to  find  any  c ase  Involving 
this  question,  however,  we  find  the  rule  announced  In  Vol. 
20  0.  J.  page  115,  Section  113,  wherein  it  is  stated* 


"The  primary  ©lection  laws  of  the  various 
states  Impose  certain  r equirements  on 
a candidate  at  a primary  election,  such 
as  filing  with  a designated  official, 
a certoh  number  of  days  beforo  the  pri- 
mary, a paper  in  sorao  prescribed  form 
announcing  his  candidacy,  swearing  that 
he  is  qualified,  riaklng  a statement  of 
his  membership  in,  and  support  of,  the 
party  whose  nomination  ne  seeks,  causing 
ills  ndme  to  be  printed  on  the  cfflcial 
ballot  as  a candidate  for  the  nomination, 
and  filing  the  names  of  persons  selected 
as  ills  campaign  committee.  Such  re- 
quirements are  mandatory,  and  ccnpliance 
with,  them  Is  ossential  to  enable  the 
candidate  to  be  voted  for  at  the  primary 
election  and  to  have  his  name  printed 
on  the  official  ballot  at  the  general 
election  as  the  nominee  of  one  of  the 
principal  political  parties.  * ->  * «•" 


This  text  cites  a number  of  outstate  authorities  which 
support  it. 


CONCLUSION 

From  the  foregoing,  it  is  tiierefore,  the  opinion  of  this 
Department  that  the  declaration  filed  on  June  5,  1942,  by 
a candidate  for  nomination  at  the  August  primary,  comes  too 
late  to  authorize  the  county  clerk  to  place  suoh  candidate’s 
name  upon  the  - primary  ballot • 


Respectfully  submitted 


APPROVED*  , TYRE  W.  BURTON 

ASSISTANT  ATTORN  Y GENERAL 


ToV  : chf  r-Ri&: 

Attorney  General 
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INSURANCE:  (I)  Missouri  State  School  for  Blind  cannot  purchase 

insurance  covering  damage  or  loss  on  property  in  its 
department;  (2)  State  of  Missouri  is  not  liaole  In 
damages  for  the  torts  of  its  officers  or  agents  while 
in  the  performance  of  their  duty* 


July  27,  1942. 


Mr.  Robert  II,  Thompson 
Acting  Superintendent 
Missouri  School  for  the  Blind 
3815  Magnolia  Avenue 
St.  Louis,  Missouri 


Dear  Mr.  Thompson: 


The  Attorney-General  wishes  to  acknowledge  receipt 
of  your  letter  of  July  24,  1942,  in  which  you  requested  an 
opinion  from  this  Department.  Omitting  caption  and  signature, 
your  letter  requesting  such  opinion  is  as  follows: 

"We  received  a letter  from  Mr.  Ferguson, 
state  purchasing  agent,  advising  us  that 
your  office  had  issued  a ruling  that  the 
state  was  not  liablo  for  personal  or 
property  damage.  Consequently,  it  would 
be  impossible  for  him  to  purchase  or 
approve  an  order  for  Insurance. 

n Insurance  was  carried  on  the  bus  and 
passenger  car  covering  personal  and 
property  liability  as  well  as  loss  or 
damage  by  fire,  theft,  hail,  etc. 

"We  would  like  to  have  your  opinion  on 
the  following  questions: 

"(1)  Is  there  any  way  can  legally 
protect  the  school  aga ^oss  of 
either  of  these  two  *>y  fire, 

collision,  theft,  etc/? 

’X2)  Are  any  of  the  iV^thorized  operators 
of  either  of  these  vehicl®®*  05  employees 
of  the  state,  legally  liabl®  ior  personal 
or  property  damage  resulting  from  an 
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accident  while  driving  either  of  these 
state  owned  vehicles  on  a mission  con- 
nected with  the  work  of  the  school? 

"Thanking  you  for  your  earliest  possible 
reply  on  these  question,  I remain" 


Answering  your  first  question,  I will  cite  you  to 
Article  IV,  Section  48,  of  the  Constitution  of  Missouri, 
which  provides  as  follows! 

"The  General  Assembly  shall  have  no 
power  to  grant,  or  to  authorize  any 
county  or  municipal  authority  to  grant 
any  extra  compensation,  fee  or  allow- 
ance to  a public  officer;  agent,  servant 
or  contractor,  after  service  lias  been 
rendered  or  a contract  has  been  entered 
Into  and  performed  in  whole  or  in  part, 
nor  pay  nor  authorize  the  payment  of  any 
claim  hereafter  created  against  the 
State,  or  any  county  or  municipality 
of  the  State,  under  any  agreement  or 
contract  made  without  express  authority 
of  law;  and  all  such  unauthorized  agree- 
ments or  contracts  shall  be  null  and 
void*" 

I also  wish  to  cite  Article  X,  Section  19,  of  the 
Constitution  of  Missouri,  which  is  as  follows: 

"Ho  moneys  shall  ever  be  paid  out  of 
the  treasury'  of  this  state,  or  any 
of  the  funds  under  its  management, 
except  in  pursuance  of  an  appropria- 
tion by  law;  nor  unless  such  payment 
be  made,  or  a warrant  shall  have  issued 
therefor,  within  two  years  after  the 
passage  of  such  appropriation  act;  and 
every  such  law,  making  a new  appropria- 
tion, or  continuing  or  reviving  an 
appropriation,  shall  distinctly  specify 
the  sum  appropriated,  and  the  object  to 
which  it  is  to  be  applied;  and  it  shall 
not  be  sufficient  to  refer  to  any  other 
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lav;  to  fix  such  sura  or  object.  A 
regular  statement  and  account  of  the 
rocelpt8  and  expenditures  of  all  public 
money  shall  bo  published  from  time  to 
t Lae. 11 

After  examining  these  constitutional  provisions 
It  would  appear  that  in  order  for  any  State  .oney  to  be  paid 
out  there  must  be  a specific  appropriation  authorizing  the 
payment  of  such  sum  for  the  particular  matter  In  question 
and  such  appropriation  must  state  to  what  object  it  is  to  be 
applied. 

I will  also  cite  you  to  Section  15043,  R.  S.  Mo. 

1939,  which  provides  as  follows: 

"Ko  warrant  to  be  drawn  or  paid  un- 
less mono...  appropriated  Tor  pay.aont . 

No  war rani  snail  bo  drawn  by  tno 
auditor  or  paid  by  the  treasurer, 
unless  tho  money  has  been  previously 
appropriated  by  law;  nor  shall  the 
whole  amount  drawn  for  or  paid,  under 
any  one  head,  over  excood  the  amount 
appropriated  by  lav/  for  that  purpose  •" 

There  is  no  general  statute  in  the  State  of  Missouri 
v.hich  provides  that  the  State  shall  carry  or  havo  the  right  to 
carry  or  purchase  insurance  on  any  of  its  property.  Therefore, 
it  becomos  necessary  to  examine  the  appropriation  for  the 
department  wishing  to  purchase  such  insurance.  Accordingly, 
we  have  examined  the  appropriation  act  of  1941,  referring  to 
the  Missouri  State  School  for  the  Blind,  and  we  do  not  find 
that  any  amount  was  appropriated  for  the  payment  of  insurance 
premiums  of  any  kind  on  any  of  the  property  unaer  the  control 
of  your  depart  ient  which  ia  required  under  the  constitutional 
provisions  cited  above. 


As  to  your  second  question,  v;e  will  first  cite  you 
to  59  C.  J.,  194,  v/here  we  find  tho  following: 

" A State  is  not  liable  for  the  torts 
of  its  officers,  or  agexits,  in  tho  dis- 
charge of  their  official  duties  unless 
it  iias  voluntarily  assumed  such  liabil- 
ity and  consented  to  be  so  liable •” 
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In  Bush  v*  State  Highway  Commission  of  Missouri, 
cited  In  46  S.  VJ.  (2d),  at  page  854,  329  Ho.  843,  the  court 
stated* 


"The  proposition  that  the  state  Is  not 
subject  to  tort  liability  without  its 
consent  is  too  familiar  to  deserve 
extended  citations  of  authorities 

In  this  case  an  Individual  sought  to  bring  an  action  against 
the  state  of  Missouri  for  damages  caused  by  a collision  with 
a truck  operated  by  the  state  Highway  Commission  in  Pulaski 
County,  Missouri.  There  was  a Judgment  in  favor  of  the  defend- 
ant sustaining  a demurrer  to  the  petition,  and  the  plaintiff 
appealed  and  the  Supreme  Court  of  kissouri  affirmed  the  judg- 
ment of  the  circuit  court  and  hold  that  an  action  such  as  this 
could  not  be  sustained. 

In  support  of  this  proposition  we  will  also  cite  you 
to  Broyles  v.  State  highway  Commission  of  Missouri  (Ho.  Sup.), 
48  S.  W.  (2d)  78. 

Following  these  authorities  we  find  that  the  State 
of  Missouri  cannot  be  sued  in  tort  for  actions  of  its  officers 
or  agents  without  its  consent.  If  any  damage  would  result 
from  an  accident  in  wiiich  an  automobile  of  your  Deportment 
is  involved,  the  driver  of  such  motor  vehicle  might  be  per- 
sonally liable,  according  to  whether  or  not  he  was  negligent 
in  the  operation  of  such  automobile,  but  no  action  could  be 
brought  against  the  3tate  itself  under  such  circumstances. 


Conclusion 


(1)  It  is  the  opinion  of  this  Department  that  your  depart- 
ment cannot  purchase  insurance  to  protect  the  state  against 
loss  or  damage  to  vehicles,  under  the  control  of  your  department, 
by  fire,  collision  or  theft,  in  view  of  the  fact  that  no  appro- 
priation was  made  contemplating  the  purchase  or  payment  for 
insurance.  (2)  It  is  also  the  opinion  of  this  Depart  ent  that 
the  State  of  uissourl  cannot  oe  held  liable  in  damages  for  the 
torts  of  its  officers  or  agents  while  in  tne  performance  of  their 
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duties  as  such  officer's  or  agents,  without  the  consent  of 
uhe  State  itself.  The  driver  of  such  motor  vehicle  might 
be  personally  liable  according  to  whether  or  not  lie  was 
negligent  in  the  operation  of  such  motor  vehicle,  but  the 
State  itself  cannot  be  so  held. 


Respectfully  submitted. 


join;  s.  Phillips 

Assistant  Attorney -General 


APPROV  D: 


iia”Y"h".’  m — 

(Acting)  Attorney-General 


JSP lEO 


OFFICERS:  Township  officer  cannot  hold  ofl:ce^  under  the 
United  States. 


September  16,  1942 

/ 


lion.  D.  D.  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  1'issouri 


Dear  Sir; 


Under  date  of  September  14th,  1942,  you  wrote  this 
office  requesting  an  opinion,  as  follows: 


"The  duly  elected,  qualified  and 
acting  Collector  of  a Township  re- 
ceives an  appointment  as  Assistant 
Postmaster.  The  collector  enters 
upon  the  duties  of  Assistant  Post- 
master and  receives  compensation 
from  the  United  States.  Is  such 
person  entitled  to  continue  in 
office  as  collector? 

wYo  r early  opinion  on  the  above 
proposition  will  be  greatly  appre- 
ciated." 


Your  attention  Is  called  to  Section  4,  Article  XIV, 
of  the  Constitution  of  Missouri,  which  reads  as  follows: 


"lio  person  holding  an  office  of 
profit  under  the  United  States  shall, 
during  his  continuance  in  such  office, 
hold  any  office  of  profit  under  this 
State ." 
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Ho  case  has  been  found  where  this  section  of  the  Con- 
stitution lias  been  construed  by  an  appellate  court  of  the 
State.  Dut,  in  the  case  of  State  ex  rel.  Walker  v.  Dus,  135 
Lio.  325,  in  discussing  Seotion  12,  Article  IV  of  the  Consti- 
tution, which  prohibits  the  appointment  of  any  senator  to 
any  office  under  the  State,  or  any  municipality  thereof,  it 
is  stated  at  1.  c.  335,  tliat  a justice  of  the  peace  under 
tills  section  would  be  an  officer  under  the  State,  and  that 
county  officers  would  also  be  Included.  The  justice  of  the 
peace  is  a township  of floor,  as  Is  the  township  collector. 
If,  under  Soction  12  of  Article  IV,  a township  officer  is  an 
officer  under  the  3tato,  it  would  seem  the  same  meaning 
should  be  given  to  the  words  "under  the  State"  when  used  in 
Section  4,  Article  XIV. 

In  the  Arkansas  case  of  Wood  v.  Uiller,  242  S,  W,  573, 
the  words  "under  this  state"  were  construed.  The  following 
brief  quotation  is  takon  from  this  case  at  1.  c.  575: 


"The  words  'under  tills  state,’  as  used 
in  the  Constitution,  mean  under  the  laws 
of  tills  state,  or  by  virtue  of  or  in 
conformity  with  the  authority  conferred 
by  the  state  as  sovereign.  It  embraces 
all  offices  created  by  the  laws  of  the 
state  as  contradistinguished  from  other 
authority.  Municipal  offices  are  created 
by  the  statutes  of  the  state  and  are 
therefore  civil  offices  'under  this 
state. ' " 


It  nay  be  safely  stated  without  citation  of  authority 
that  the  office  of  Assistant  Postmaster  Is  an  office  of 
profit  under  the  United  States . 


C01ICLU3I01I 


The  offloe  of  Assistant  Postmaster,  an  office  of  profit 
under  the  United  States,  and  the  offloe  of  Township  Collector, 
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an  office  under  this  State,  cannot  both  be  held  by  the 
sane  person  at  the  sane  time. 


Respectfully  submitted. 


W.  0.  JACiSQN 

Assistant  Attorney-General 


APPROVED  t 


Attorney-General  of  Missouri 


WOJsCP 


ELECTIONS : 
BALLOTS : • 

BALLOT  BOXES: 
CONDUCT  OF 
ELECTIONS: 


In  regard  to  color  of  ballots,  num- 
ber and  kind  of  ballot  boxes,  and 
depositing  of  various  ballots  in  the 
ballot  box. 


September  17,  1942 


lir.  harry  L.  Thome,  Chairman 
Board  of  Election  Commissioners 
County  Court  Bouse 
Kansas  City,  i-JLssouri 


Dear  Kr . Ti.o  us: 


This  is  in  reply  to  yours  of  rocent  date 
wherein  you  submitted  tc  this  department  the  fol- 
lowing questions  for  an  official  opinion: 


"l.Lay  paper  of  color  other  than  white  be 
used  for  ballots  other  than  the  poli- 
tical ballots,  and  if  so,  upon  all 
others  or  upon  what  others? 

2, Under  the  prevailing  conditions  would 
the  use  of  a single  ballot  box  for  all 
exceut  the  constitutional  ballots  In- 
validate any  oart  of  the  election? 

U.'./ould  the  use  of  a substanti.  1 c:  rd- 
board  box,  sealed  with  a paper  s. al,  be 
permissible  for  the  de'posit  of  any  of 
the  ballots  voted  in  the  election? 

4. In  view  of  the  provisions  of  Section  3 
of  the  judicial  amendment  of  1940  to 
the  constitution,  should  the  judicial 
ballots  be  deposited  in  the  same  '>ox 
with  the  constitutional  ballots?” 


FILED 
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In  considering  there  questions  the  follow- 
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lng  principles  of  law  which  have  been  applied  by  the 
Missouri  courts  should  be  applied.  In  otate  ex  rel. 
v.  Hackman,  273  Ho.  670,  699,  the  court  said: 


" * *'  * * 4 The  general  rule  on  this  sub- 
ject is  that  where  a statute  provides 
specifically  that  a ballot  not  in  a pre- 
scribed form  shall  not  be  counted,  the 
statute  is  mandatory  and  must  be  enforced; 
but  where  it  merely  provides  that  certain 
ballots  shall  be  used  and  does  not  pre- 
scribe what  results  shall  follow  if  they 
are  not  used,  the  statute  is  directory, 
and  the  test  as  to  the  legality  of  the 
ballot  is  whether  or  not  the  voters  were 
afforded  an  opportunity  to  express  and 
that  they  did  fairly  express  their  will. 
(3anders  v.  Lacks,  142  «. o . l.c.  263; 
Horsefall  v.  School  List.,  145  lio.  App. 
541.)  Hare  the  statute  simply  prescribes 
a certain  form  of  ballot,  but  does  not  de- 
clare what  results  will  follow  if  it  is 
not  used.  The  statute,  therefore,  may 
be  a reasonably  held  to  be  directory.  * * 


And  the  court  in  speaking  of  minor  complaints  in  the 
conduct  of  an  election  further  said  at  local  citation 
701: 


H + - ••  y/e  kave  in  regard  to 

other  complaints  of  this  character  of  which 
there  are  many,  the  spirit  of  the  modern 
rulings  is  to  disregard  irregularities 
that  have  worked  no  injury,  when  it  is 
shown  that  everything  has  been  done  that 
oould  be  done  to  afford  the  voters  a fair 
election  and  no  mandatory  statute  has  been 
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violated.  ****** 


These  are  general  principles  which  have 
been  announced  and  follow/ed  by  both  the  Supreme 
Court  and  the  appellate  courts. 


However,  the  above  principles  have  been  ap- 
plied in  cases  of  election  contests.  The  main  rea- 
son for  applying  them  after  the  ballot  has  been  cast 
was  that  t^e  voter  should  not  be  deprived  of  his 
right  of  franchise  because  some  official  has  failed 
to  strictly  follow  the  statute  pertaining  to  elec- 
tions. In  your  case  the  question  is  raised  before 
election. 


Election  officials  are  creatures  of  the 
statutes; and,  as  to  their  duties,  we  think  the  prin- 
ciple enounced  in  La mr  Township  v.  City  of  Lamar, 
261  Mo.  171,  would  be  applicable  here.  That  prin- 
ciple at  l.c.  189  is  as  follows: 


******  pcrsone  dealing  with  them  do 
so  always  with  full  knowledge  of  the  limi- 
tations of  their  agency  and  of  the  laws 
which,  describing  their  duties,  hed~e  them 
about.  They  are  trustees  as  to  the  pub- 
lic money  which  comes  to  their  hands. 

The  rules  which  govern  this  trust  axe  the 
lax;  pursuant  to  v/hich  the  money  is  paid  to 
them  and  the  law  by  which  they  in  turn  pay 
it  out.  Manifestly,  none  of  the  reasons 
which  operate  to  render  recovery  of  money 
voluntarily  paid  under  a rrd  stake  of  law  by 
a private  person,  applies  to  an  officer. 

The  law  which  fixes  his  duties  is  his  power 
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of  attorney;  If  he  neg.’oct  to  follow  it, 
his  cestui  que  trust  ou,  ht  not  to  suffer. 

3|c  ff 


Applying  this  rule  to  vour  Inquiry  as  to 
the  duties  of  the  election  officials  in  the  prepar- 
ation and  obtaining  of  election  supplies  we  think 
that  the  election  officials  v/ould  be  required  to 
follow  the  statutes  applicable  thereto. 


Then  referring  to  your  first  question 
which  relates  to  the  color  of  the  political  ballot 
we  find  the  following  statute.  Section  11595  R.  ®* 
Mo.,  1932,  provides  in  part  as  follows: 


* * * * * The  ballot  shall  be  plain 

white  paper,  through  which  the  printing 
or  writing  oannot  be  read.  * * " 


This  section  pel  tains  to  the  ballots  for  the  general 
eleotion. 


You  inquire  particularly  to  ballots  used 
for  voting  on  constitutional  amendments.  The  law 
pertaining  to  elections  on  constitutional  amend- 
ments is  contained  in  article  9,  Chapter  76,  R. 

LiO.,  1939;  the  portion  of  that  article  which  re- 
lates to  ballots  and  forms  of  ballots  is  in  Section 
11600 . The  last  sentence  of  that  section  provides 
as  follows: 


" * * * In  all  other  respects  the  law 
giverning  the  printing,  distribution  of 
ballots,  the  number  to  be  distributed, 
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nd  the  manne  r oT  voting  '•allots  at  a 
renern'  ejection  shell  apply  to  *consti 
tutional  allots*  hero  not  in  conflict 
with  th if  article." 


From  this  provision  it  will  be  seen  that 
the  gener  1 law  pertaining  to  printing,  distribu- 
tion of  b Hot  , etc,  shall  apply  to  constitutional 
ballots. 


e ar  , therefore,  of  the  ooir.ion  th<  t 
paper  of  a color  other  than  white  may  not  be  used 
for  ballots  other  than  political  ballots. 


On  your  second  question  relating  to  the 
use  of  a 'allot  box  for  all  ballots  except  consti- 
tution 1 amendments  v.-o  find  that  the  provisions  .or 
allot  boxes  in  elections  in  cities  of  throe  hundred 
thousand  to  six  hundred  thousand  re  set  out  in 
jorticl  oi  C )ter  70,  B*  l,.  ho,,  1939.  Section 
12123  of  this  article  provides  for  one  ballot  ox  for 
c'  precinct  with  a sealed  package  of  ballots.  The 
lot  03  . -he  sealed  ballots,  poll  books,  blank 

stationery  for  the  election  is  delivered  to  one  of 
the  election  judges  nd  the  key  or  keys  to  such  'allot 
box  is  delivered  to  jud  ~e  of  the  election  of  the 
oooosite  political  oarty. 


Section  1213 j of  this  article  requires 
th  t the  ’■  allot  box,  before  any  allots  are  olaced 
in  it,  shall  be  onenec  and  shown  to  t o s i ant 
and  it  must  be  e ipty  ' efore  tl  i voting  begins. 

Then  the  box  must  be  closed  and  looked  and  not 
opened  until  the  nolle  close.  This  section  :.lco 
requires  the  ballot  ox  tc  be  kept  in  public  view 
during  the  ti  polls  are  .pen. 
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Section  12139  of  this  article  makes  pro- 
visions for  depositing  of  the  ballot  in  the  ballot 
box  after  it  has  been  voted  and  properly  marked  and 
identified  by  the  election  officials. 


After  the  result  of  the  eleotion  has  been 
proclaimed  then  under  Section  12148  the  following 
procedure  is  prescribed; 


" * * * + One  of  the  judges  of  election 

shall  take  charge  of  said  ballot  box  and 
place  therein  the  poll  books,  the  tally 
sheets  and  all  certificates  or  statements 
of  votes  cast  not  otherwise  provided  for, 
and  one  of  the  judges,  who  shall  repre- 
sent the  opposite  political  party  from  the 
one  taking  the  ballot  box,  shall  receive 
and  hold  the  key  thereto.  ****** 


Said  Article  23  of  Chapter  76  is  a spe- 
cial election  act  applicable  to  cities  of  300,000 
to  700,000.  The  general  election  statute,  Sec- 
tion 11499,  pertaining  to  ballot  boxes  does  not 
apply  here.  however,  we  think  Section  11680  per- 
taining to  ballots  and  ballot  boxes  for  voting  on 
constitutional  amendments  does  apply.  It  provides 
that  the  olerk  of  the  county  court  shall  supply  the 
proper  eleotion  officials  with  separate  ballot 
boxes  for  the  deposit  and  reception  of  constitu- 
tional amendments.  This  section  also  provides 
that  the  manner  of  voting  ballots  at  the  generul 
election  shall  apply  to  "constitutional  ballots" 
where  not  in  conflict  with  this  article. 


Considering  the  statutes  relating  to 


Mr,  Harry  L.  Thomas 


-7- 


Sept ember  21,  1942 


elections  in  cities  of  300,000  to  700,000  and  the 
general  election  provisions  and  the  constitutional 
amendment  provisions  it  is  the  opinion  of  this  de- 
partment that  they  would  authorize  the  use  of  a 
single  ballot  box  for  all  ballots  cast  at  the  elec- 
tion except  those  cast  on  constitutional  amendments 
which  should  be  deposited  in  a special  ballot  box. 


On  the  question  of  the  kind  of  ballot  box 
whioh  may  bo  used  we  find  that  the  statute,  general 
or  special,  makes  no  designation  to  this.  The 
general  election  lav;  requires  that  the  ballot  boxes 
be  provided  and  t at  during  the  process  of  an  elec- 
tion they  shall  be  securely  closed.  Section  11499 
R.  S.  Ho.,  1939.  .article  23,  Chapter  73,  pertain- 
ing to  cities  of  three  hundred  thousand  to  seven 
hundred  thousand  requires  the  ballot  box  to  be 
locked  with  a key.  Since  the  election  law  is  si- 
lent on  the  question  of  the  material  out  of  whioh  a 
ballot  box  is  to  be  made  we  think  this  is  a matter 
which  would  then  be  left  to  the  discretion  of  the 
election  officials  and  if  they  comply  with  the 
spirit  and  intent  of  the;  lav;  their  acts  would  be 
legal.  However,  we  do  not  think  that  the  law 
would  authorize  the  ballot  box  in  cities  of  three 
hundred  thousand  to  seven  hundred  thousand  to  be 
sealed  with  a paper  seal.  From  a reading  of  said 
Article  23  we  think  that  the  law-makers  undoubtedly 
intended  that  the  ballot  box  should  be  locked  with 
a key. 


On  your  fourth  question  as  to  whether  or 
not  judicial  ballots  shall  be  deposited  in  the  same 
box  with  constitutional  ballots,  by  ^unencLnent  No.  3 
to  the  Constitution,  adopted  in  1940,  a new  plan 
for  the  eleotion  of  judges  to  the  Supreme  Court  was 
provided.  By  Section  3 of  this  amendment  the  name 
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of  the  Incumbent  judge  shall  be  placed  on  the  Judi- 
cial ballot  if  such  judge  files  his  declaration. 
Then  the  question  of  the  retention  of  such  judge  is 
submitted  at  the  general  election.  This  ballot  is 
designated  as  a senarate  judicial  ballot  vjithout 
party  designation.  from  the  language  of  this  sec- 
tion we  think  that  this  election  comes  within  the 
same  class  as  elections  of  other  officials,  and 
since  this  would  not  come  within  the  class  of  con- 
stitutional amendments  it  is  the  opinion  of  this 
department  that  ballots  for  " judicial  candidates’’ 
should  be  delivered  by  election  officials  as  other 
political  candidates  and  should  not  be  deposited  in 
the  box  with  the  constitutional  ballots. 


Respectfully  submitted. 


TTRB  W.  EXJRTON 

Assistant  Attorney-General 

APPROVED: 


ROY  McKITTEICK 

Attorney-General 


TvB : FS 
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QTT.'TILS : County  courts  should  transact  all  "county 

_T7  ;TY  BUS"  j,SS : 'business,1'  which  includes  purchase  of 

material  and  supplies  for  county  highway 
system. 


December  22,  1942 


Hon.  Jolin  II.  Thompson 
Highway  Jngineer 
Highway  Department 
Jacks on  County 
Kansas  City,  Missouri 


Attention;  Hr.  D.  •».  Leonard 
Chief  Deputy 


Dear  Sir: 


Tills  is  in  reply  to  yours  of  recent  date  wheroin 
you  request  an  opinion  from  this  department  on  the  question 
of  tlie  authority  of  the  County  Highway  Department  to  do  its 
own  purcliaaing. 

From  your  letter  it  3eens  tliat  the  County  Court  is  in- 
sisting that  such  purchases  be  uade  through  the  County  Court 
by  its  purchasing  agent. 

Section  3G,  Art.  VI,  of  the  Constitution  of  Lisiouri, 
is  as  follows: 


"In  each  county  there  shall  be  a county 
court,  which  shall  be  a court  of  record, 
and  shall  have  jurisdiction  to  transact 
all  county  and  such  other  business  as 
may  be  prescribed  by  law.  The  court 
s’.iall  consist  of  one  or  more  judges,  not 
exceeding  three,  of  whom  the  probate 
judge  may  be  one,  as  may  be  provided  by 
law." 


Section  2480,  R.  S.  Ho.  1939,  provides  as  follows: 
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nThe  3aid  court  3 -all  have  control 
and  nan axemen t of  the  property,  real 
end  ersonai,  belonging  to  the  county, 
and  3] mil  ‘nave  power  and  authority 
to  purchase,  lea3e  or  receive  by  dona- 
tion any  property,  real  or  personal, 
for  the  use  and  benefit  of  the  county; 
t - sell  aid  cause  to  be  co1  veyed  any 
roal  estate,  goods  or  clmttels  belong- 
ing to  the  county,  appropriating  the 
proceeds  of  such  sale  to  the  use  of 
the  3 no,  and  to  audit  end  3ettle  all 
demands  against  the  county.” 


In  the  case  of  3tate  ex  rel.  Bucher  ct  al.  v.  hcKlroy, 
274  3.  .1 . 74  J,  tlio  question  of  the  validity  of  a statu  to 
which  authorized  the  board  of  paroles  to  co  tract  for  expend i 
turos  for  govern  .ent,  management  and  maintenance  of  certain 
e loemoaynary  institutions  In  that  county  wa3  raised.  In  the 
opinion  tlio  court  quoted  the  order  of  the  county  court  provid 
in  for  a >urc.m3ing  agent.  The  order  reads  as  follows,  1.  c 
750: 


"The  court  ordors  that  all  supplies  of 
whatever  nature  for  every  de  part  lent, 
court,  board,  officer,  or  employee  of 
tli  13  county  shall  hereafter  be  purcimscd 
only  by  requisition  submitted  to  and 
approved  by  the  county  court  before  any 
such  purchase  shall  bo  ; ado,  aid  that 
3aid  purchase  shall  thereupon  be  made 
in  due  course  by  the  lawfully  constituted 
purchasing  agent  of  this  county,  and  that 
any  purchase  made  otherwise  t mn  as  herein- 
before set  out  is  illegal  and  void  and 
constitutes  no  valid  cla5.m  or  legal  or 
binding  charge  against  this  county  there- 
for. 

"And  the  court  orders  tliat  due  public 
notice  hereof  be  made  by  publication  In 
two  newspapers  published  in  In  opondonce, 
ho.,  and  in  two  newspapers  published 
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dally  in  x^ansas  City,  ho.,  and  also 
in  the  Daily  Kecord  of  Kansas  City, 
ho.,  once  a v/eek  for  four  consecutive 
weeks . Approved  unanimously;  Judge 
Kayes  giving  as  his  reason  for  voting 
for  said  motion  that  he  desired  a clear 
and  distinct  understanding  a3  to  whether 
or  not  the  county  purchasing  agent  was 
the  legally  authorized  person  to  make 
all  purcliases  for  the  county." 


The  constitutionality  of  the  act  was  raised  because  it 
was  contended  by  the  county  that  under  Section  36,  Art.  VI, 
supra,  the  legislature  could  not  take  away  from  the  county 
court  the  authority  to  control  and  regulate  the  expenditure 
for  the  eleemosynary  institutions. 

In  treating  the  question  the  court  said,  1.  c.  751,  752 


"By  law  these  courts  have  been  established 
so  as  to  consist  of  a presiding  Judge  (to 
be  elected  by  the  whole  county)  and  two 
associate  or  district  judges  to  be  chosen 
by  tho  electorate  of  their  respective  dis- 
tricts. But  what  we  want  to  emphasize  is 
the  fact  that  the  court  is  of  constitutional 
origin,  and  It3  Jurisdiction  fixed  by  the 
Constitution.  In  the  language  of  .the  organic 
law,  such  court  ’shall  have  Jurisdiction  to 
transact  all  county  » > > business.’  Other 
business  nay  be  added  to  its  Jurisdiction  by 
law,  but  no  law  can  take  from  it  that  which 
the  Constitution  expressly  gives;  I.e.,  that 
it  shall  transact  ail  county  business.  By 
section  2574,  R.  3.  1319,  such  court  Is  g Iven 
control  of  ail  county  property,  both  real  and 
personal,  and  with  It  the  added  authority  to 
purchase,  lease,  and  Receive  by  donation  any 
proporty^  real  or  personal,  for  the  county. 
Likewise  we  find  the  power  to  sell  property 
belonging  to  the  county,  and  to  audit  and  settle 
all  demands  against  the  county.  Lluch  of  this 
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section  has  stood  for  many  years,  and 
is  and  was  a legislative  construction 
of  the  Constitution  when  it  speaks  of 
transacting  county  business.  The  law- 
makers understood  that  the  transacting 
of  county  business  meant  the  control  of 
all  count 7 property,  whether  3uch  prop- 
erty was  in  the  nature  of  either  penal  or 
eleemosynary  institutions.  The  lawmakers 
would  have  just  as  much  power  to  place 
the  county  jail,  or  the  poor  farm,  under 
the  control  of  a parole  board,  as  they 
would  have  to  place  tine  three  institu- 
tions mentioned  in  the  pleadings  herein, 
or,  to  broaden  the  field,  the  divers  state 
eleemosynary  and  penal  institutions  of  the 
state  could  as  well  be  placed  in  a board 
of  supreme  or  circuit  judges.  The  manage- 
ment of  county  and  state  property,  having 
no  direct  connection  with  the  work  of  the 
Judges,  sliould  not  be  placed  In  the  hands 
of  judges.  It  has  been  ruled  tliat  courts 
can  appoint  agents  and  officers  connected 
with  the  court,  and  look  after  the  property 
wherein  tho  courts  are  held,  and  many  things 
incidental  to  the  workings  of  courts,  but 
such  is  not  the  case  hero.  For  that  reason 
we  do  not  discuss  or  pass  upon  such  natters, 
here  the  power  is  conferred,  by  the  Consti- 
tution, upon  the  county  court  of  Jackson 
County  to  manage  and  control  those  institu- 
tions and  no  mere  legislative  act  can  thwart 
the  Constitution.  Because  a juvenile  Judge 
sends  a boy  or  a girl  to  some  kind  of  a 
county  Institution  doe3  not  authorize  the 
control  of  such  institutions  by  such  judges. 
The  manage  ient,  control,  and  upkeep  of  such 
institutions  Irnve  been  lodged  by  the  organic 

law  in  another  forum." 

% 


The  rule  of  construction  that  "It  is  the  duty  of-  courts 
in  construing  two  or  more  statutes  relating  to  the  same  sub- 
ject, to  read  then  together  and  to  harmonize  thorn,  if  possible, 
and  to  give  force  and  effect  to  each"  in  tho  case  of  Little 
River  Drainage  Dist.  v.  J-assator,  29  S.  J.  (2d)  71,  may  be 
applied  hero. 
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Referring  to  the  County  Highway  liigineor  Act,  Art.  9, 
Chap.  46,  H.  S.  ho.  1939,  we  find  that  the  following  portion 
of  Sec.  8660  lias  been  hold  in  the  case  of  State  ox  rel.  v. 
Southern,  265  ho.  275,  to  apply  to  Jackson  County,  Hisaourl: 


"•*  ••  > Provided.  however , tiiat  In  all 
counties  In  tills  state  which  contain 
or  wliich  may  hereafter  contain  more 
than  fifty  thousand  inhabitants,  and 
whose  taxable  wealth  exceeds  or  may 
hereafter  exceed  the  sura  of  forty- five 
million  dollars,  and  which  adjoin  or 
contain  t lie  re  in,  or  my  hereafter  ad- 
join or  contain  therein,  a city  of  more 
tlian  100,000  inhabitants  by  the  last 
decennial  census,  the  county  survoyor 
shall  be  ex  officio  county  highway 
engineer,  and  his  salary  as  surveyor 
and  ox  officio  county  highway  engineer 
sliall  be  not  less  than  throe  thousand 
dollars  and  not  more  than  five  thousand 
dollars,  as  may  be  fixed  by  the  county 
court,  and  all  fees  collected  in  such 
counties  by  the  surveyor,  for  his  ser- 
vices as  surveyor,  shall  be  paid  into 
the  county  treasury,  to  be  placed  to  the 
credit  of  the  county  revenue  fund:  Pro- 
vided, also,  that  in  the  counties  last 
above  mentioned  the  county  surveyor,  as 
survoyor  and  ex  officio  county  highway 
ongineer,  may  appoint,  subject  to  the 
approval  of  the  county  court,  such  as- 
sistants as  may  bo  necessary,  and  no 
assistant  sliall  roceivo  more  than  twenty- 
one  hundred  dollars  per  annum: 


Section  0659,  R.  S.  i~0.  1939,  provides  that  the  county 
highway  engineer  sliall  mintain  an  office  at  the  county  seat 
of  the  county  of  which  he  is  an  officer,  at  tho  expense  of  the 
county  and  that  it  shall  be  his  duty  to  keep  and  carefully 
preserve  all  books,  plats  and  papers  pertaining  to  hl3  office 
in  the  room  so  provided. 

Section  0661,  R.  S.  I.lo.  1939,  provides  that  the  county 
highway  engineer  sliall  be  the  custodian  of  all  tools,  material 
and  machine ry  belonging  to  the  road  districts  and  the  county, 
except  as  otherwise  provided  by  law. 
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Soctlon  0662,  K.  3.  ho.  1939,  provides  that  the  county 
highway  engineer  shall  have  direct  supervision  over  all 
public  roads  of  the  county  and  over  the  road  overseers  and 
of  the  expenditure  of  the  county  and  district  funds  made  by 
the  county  road  overseers;  that  he  shall  have  supervision 
over  the  construction  and  maintenance  of  all  roads,  culverts 
and  bridges . Ho  county  court  3hall  order  a road  established 
or  changod  unless  approved  by  the  county  highway  engineer, 
and  no  county  court  shall  issue  war  rail  ts  in  payment  for  road 
v/orlc  or  for  any  other  expenditure  by  road  overseers  until 
the  claim  therefor  shall  have  been  examined  and  approved  by 
the  county  highway  engineer. 

Section  8663,  R.  3.  *--o.  1939,  provides  that  the  county 
highway  enginoor  shall  make  personal  Inspection  of  the  con- 
dition of  the  road3,  culverts  and  bridges  of  each  district 
as  often  as  practicable  and  upon  complaint  in  any  district 
it  shall  be  the  duty  of  the  county  highway  engineer  to  at 
once  visit  said  road  and  investigate  the  complaint,  if  v/ritten 
and  made  by  three  freeholders,  and  if  necessary  to  cause  3ucli 
road  to  be  placed  in  good  condition. 

We  do  not  find  any  case  in  which  the  constitutionality 
of  the  Highway  Engineer  Act  lias  been  raised.  The  presumption 
is  that  it  is  constitutional  and  It  should  be  given  such  a 
construction.  If  the  Highway  Engineer  Act  deprives  the  county 
court  of  any  of  its  constitutional  authority  as  given  by  Sec. 
36,  Art.  VI,  supra,  then,  under  the  authority  of  the  case  of 
State,  ex  rel.  v.  UcElroy,  supra,  the  Highway  Engineer  Act, 
or  such  portions  thereof  tliat  do  so,  would  be  invalid. 

While  the  County  Highway  Engineer  Act  does  prescribe 
certain  duties  to  tho  Engineor,  yet  we  do  not  find  whore  it 
delegates  to  this  official  the  duty  of  purcliasing  materials, 
supplies  and  equipment  for  highways. 

Tito  Budget  Act,  which  mahoa  the  presiding  judge  of  the 
county  court, in  counties  containing  a population  of  over 
80,000,  the  budget  officer,  provides  tliat  the  various  depart- 
ments and  officers  sliall  submit  to  the  budget  officer  esti- 
mates of  their  needs  for  the  ensuing  year.  Cec3.  10922, 

10923,  and  10924,  R.  3.  Ho.  1939. 

Section  10931,  R.  3.  Ho.  1939,  provides  in  part  as 
follows: 


"Except  as  in  this  section  otherwise 
specified,  all  offices,  departments, 
courts,  institutions,  commissions,  or 
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other  agency  spending  moneys  of  the 
county,  shall  perform  the  duties  and 
observe  the  restrictions  set  forth  in 
the  preceding  sections  relating  to 
budget  procedure  and  appropriations. 

5*  ic  fr  Jk  ^ ) <r  ^ i 


Section  10932,  R.  3.  Mo.  1339,  provides  in  part  as 
follows: 


”A11  contracts  shall  be  executed  in  the 
name  of  the  county  by  the  head  of  the 
department  or  officer  concerned,  except 
contracts  for  the  purchase  of  supplies, 
materials,  equipment,  or  services  other 
than  personal  made  by  the  officer  in 
ciiarge  of  purclmsing  in  any  county  hav- 
ing such  officer.  > ■*  *:>***■>  > .<•" 


Section  10J33,  R.  S.  Ilo.  1039,  provides  in  part  a3 
follows: 


* '•*  Any  officer  purchasing  any  sup- 
plies, materials  or  equipment  shall  be 
liable  personally  and  on  his  bond  for 
the  amount  of  any  obligation  he  may  in- 
cur against  the  county  v/ithout  first  se- 
curing the  roper  certificate  from  the 
accounting  officer.  Such  other  officers 
as  the  county  court  may  require  shall 
oach  give  surety  bond  in  such  amount  as 
may  bo  fixed  by  order  of  the  county  court 
for  tho  faithful  performance  of  his  duties 
and  for  a correct  accounting  for  all 
moneys  and  other  property  in  his  custody. 

3e  i > 'i  2 Jr  .r  Jr  £ Je  .<  Jr  * .'f  >>.!•  '>  > >** 


13y  these  sections  it  v/ould  3eem  that  the  lawmakers  have 
intended  for  tiie  purchase  of  supplies,  materials  or  equipment 
by  the  officer  who  Is  at  the  head  of  a department  or  office. 
Such  officer  being  made  liable  on  his  bond  in  case  he  makes 
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ouch  purchases  without  first  securing  jjropor  certification 
from  the  accounting  officer. 

In  speaking  of  the  question  of  whether  the  County 
Budget  Act  deprives  the  county  court  of  its  constitutional 
power  the  court,  in  Traub  v.  Buchanan  County,  IOC  C.  (2d) 
340,  342,  said: 


“The  first  contention,  that  the  budget 
law  13  Invalid,  because  by  it  the  legis- 
lature deprived  the  county  court  of  its 
constitutional  power  to  transact  the 
business  of  the  county  and  vested  this 
power  in  the  auditor,  13  without  merit. 
The  effect  and  intent  of  the  budget  law, 
as  we  understand  It,  is  to  compel,  or  at 
least  to  make  it  more  expedient  for  the 
county  courts  to  comply  with  tiie  consti- 
tutional provision,  section  12,  art.  10, 
o.  Constitution,  which  provides  that  a 
county  3hall  not  contract  obligations  in 
any  one  year  in  excess  of  the  revenue 
provided  for  that  year.  The  budget  law 
leaves  the  transaction  of  business  to 
the  county  courts.  But  the  law  provides 
(section  10,  p.  350,  1333  Laws  (ho.  3t. 
Ann.  dec.  12126s,  p.  6434): 


“’No  contract  or  order  imposing  any  finan- 
cial obligation  on  the  county  shall  be 
binding  on  the  county  unless  It  be  In 
writing  and  unless  there  is  a balance 
otherwise  unencumbered  to  the  credit  of 
the  appropriation  to  which  the  same  is  to 
be  charged  and  a cash  balance  otherwise 
unencumbered  in  the  treasury  to  the  credit 
of  the  fund  from  which  payment  Is  to  be 
made,  each  sufficient  to  meet  the  obliga- 
tion thereby  incurred  and  unless  such 
contract  or  ordor  bear  the  certification 
of  the  accounting  officer  so  stating.’ 

"Ho  pov/er  possessed  by  the  county  court 
was  thereby  curtailed.  The  budget  officer 
simply  determines  whether  sufficient  money 
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Is  provided  with  wliich  to  pay  the 
obligation  intended  to  be  incurred 
by  any  contract  or  order  presented 
to  him  for  indorsement.  This  is  a 
mere  matter  of  bookkeeping.  If  the 
cash  is  on  hand  or  lias  been  provided 
for,  it  is  the  duty  of  the  auditor  or 
budget  officer  to  make  such  indorse- 
ment upon  the  order  or  contract.  If 
not,  he  merely  refuses  to  make  the 
endorsement.  Prior  to  the  enactment 
of  the  budget  law,  a county  court  had 
no  right  to  incur  obligations  in  any 
one  year  in  excess  of  the  revenue 
provided  for  that  year.  By  the  enact- 
ment of  the  budget  law,  the  Legisla- 
ture has  merely  provided  ways  and  means 
for  a county  to  record  the  obligations 
incurred  and  thereby  enable  it  to  keep 
the  expenditures  within  the  income. 

The  power  of  the  county  court  not  having 
been  curtailed  by  the  enactment  of  the 
budget  law,  the  point  made  by  respondent 
is  without  merit  and  13  rulod  against 
him." 


The  court,  in  this  case,  took  the  view  that  the  consti- 
tutional powers  of  the  county  court  are  not  curtailed  by  the 
Budget  Act. 

In  the  Buchanan  County  case,  supra,  the  suit  was  based 
on  a contract  entered  into  by  the  County  engineer  of  that 
county  for  services  with  private  Individuals  to  work  for  the 
county.  The  court  in  that  case  held  that  the  contracts  were 
not  binding  on  the  county  because  the  county  budget  act  had 
not  been  complied  with. 

In  Carter-V.aters  Corporation  v.  Buchanan  Co.,  100  S.  W. 
(2d)  914,  an  action  was  involved  in  which  the  purchase  of 
road  materials  was  in  controversy.  In  that  case  It  will  be 
noted  that  the  purcliase  was  made  with  the  approval  of  two 
Judges  of  tiie  county  court.  The  portion  of  that  opinion  pert 
nent  to  the  question  here,  is  as  follows: 

n*  * > Here,  instead  of  the  evidence 
making  a conclusive  case  for  recovery. 

It  wholly  fails  to  show  any  cause  of 


lion.  John  II.  Thompson 


-10- 


12-22-42 


action  against  the  county  because 
it  appears  that  there  wa3  no  order 
of  the  county  court  nade  of  record 
authorizing  the  purchase ; > --  > 


here,  it  will  be  seen  that  the  court  took  the  view  that 
purchases  for  road  materials  in  counties  such  as  Buchanan 
County  should  be  made  by  order  of  the  county  court.  Since 
Buchanan  County  and  Jackson  County  are  within  the  sane  class 
so  far  as  the  County  Highway  Engineer  Act  is  concerned,  then 
the  sane  rule  would  apply  to  Jackson  County  that  the  court 
applied  to  Buchanan  County  in  the  Carter- •■aters  case,  supra. 

Since  the  County  Highway  Engineer  Act  does  not  provide 
for  the  purchase  of  supplies  and  materials  for  Highway  pur- 
poses, by  tbs  County  Engineer,  and  since  the  courts  have 
construed  the  Budge  Act  to  the  effect  that  it  was  not  intended 
to  deprive  the  county  courts  of  their  constitutional  powers, 
then  applying  the  principle  announced  by  the  court  in  the 
LIcElroy  case,  supra,  the  county  court  under  its  constitutional 
authority  to  "transact  all  county  business"  would  be  the  body 
which  should  mako  the  purchase  of  materials  and  supplies  for 
the  county  highways. 

COHCLUSIolI 


It  Is,  therefore,  the  opinion  of  this  department  that 
the  the  purchase  of  materials  and  supplies  for  the  highway 
department  of  Jackson  County,  Eissouri,  should  be  authorized 
and  approved  by  order  of  the  County  Court  of  Jackson  County, 
Llis30\irl. 


Respectfully  submitted. 


TYRE  V/.  BURTON 

Assistant  At torney- General 

APPROVED: 
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■LABOR:  Boys  j 4 and  15  may  be  employed  as  telegraph  messengers 

; If  thu  procure  proper  work  permi  , but  such  permits  would 
not  protect  the  employer  of  such  boys  if  such  employment 
turns  out  to  be  an  employment  in  interstate  commerce „ 


August  25,  1942, 


Honorable  Orville  £.  Traylor, 
Commissioner  of  Labor  and 
Industrial  Inspection, 
Jefferson  City,  Missouri. 


FILED 

<fo 


Lear  bir : 


This  will  acknowled  e receipt  of  your  letter  of 
recent  date  in  which  you  submit  a request  for  an  opinion  in 
the  following  form: 

"A  question  has  arisen  concerning  the 
authority  of  this  department,  and  other 
authorities  interested,  to  allow  boys 
of  14  and  15  years  of  age  to  be  gainfiilly 
employed  as  telegraph  messengers  in  this 
state. 

"be  would  appreciate  receiving  your  opinion 
in  this  matter,  advising  us  as  to  our  duty,” 

Section  9621,  K.  - • Ho.  1959,  provides  that  no  child 
under  the  age  of  sixteen  years  shall  bo  employed,  permitted 
or  suffered  to  worn  at  any  gainful  occupation  for  more  than 
eight  hours  in  any  day,  nor  have  more  than  forty-eight  hours 
or  six  days  in  any  one  week,  nor  before  the  hour  of  seven 
o’clock  in  the  forenoon  nor  after  the  hour  of  seven  o’clock 
in  the  afternoon  of  any  one  day.  Certain  exceptions  are 
made  in  that  section,  but  the  employments  excepted  from  its 
operation  do  not  Include  the  employment  as  telegraph  messengers. 
Therefore  this  section  would  apply  to  boys  of  fourteen  and 
fifteen  years  of  age  who  are  employed  as  telegraph  messengers. 

Lection  9622,  A.  S.  no.  1939,  forbids  the  employment 
of  children  under  the  age  of  sixteen  years  in  certain  desig- 
nated lines  of  work,  none  of  which  would  include  the  work  of 
delivering  telegraph  moss ago a,  except  in  certain  cases  with 
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the  approval  of  the  school  authorities.  There  is  also  a 
general  provision  in  that  section  against  employment  of 
children  under  sixteen  years  of  age  in  any  occupation 
dangerous  to  the  life,  health  or  limb,  or  injurious  to  the 
health  or  morals  of  children  under  the  age  of  sixteen,  e 
do  not  believe  that  it  can  be  said  that  the  delivering  of 
telegraph  messages  is  so  dangerous  to  life,  health  or  limb 
or  to  the  health  or  morals  of  children  under  sixteen  as  to 
come  under  the  ban  of  said  section. 

Section  9623,  R,  S.  Mo,  1939,  provides  in  part  as 

follows  j 

"Work  permits  shall  be  issued  only  by 
the  superintendent  or  principal  of  the 
public  school  of  the  districts  wherein 
such  child  resides,  or  by  some  person 
appointed  by  an  order  of  the  board  of 
directors,  board  of  education  or  body 
having  local  supervision  of  public 
schools.  The  work  permit  shall  show  the 
name,  age,  sex,  place  of  birth,  date  of 
birth  and  place  of  residence  of  the  child 
together  with  the  name  and  place  of  resi- 
dence of  his  parent,  guardian  or  custodian 
and  also  the  name  and  address  of  the 
employer  and  the  nature  of  the  employment 
for  which  the  work;  permit  was  issued.  « *•" 

Said  latter  section  also  places  cortain  restrictions 
upon  the  issuance  of  such  work  permits  and  specifies  what 
things  must  be  done  and  what  must  be  furnished  before  such 
permits  shall  be  granted. 


Section  9625,  R,  5,  Mo,  1959,  provides  as  follows? 

"Ho  fee  shall  be  charged  for  a work  per- 
mit issued  under  the  provisions  of  this 
article.  The  forms  for  all  work  permits 
shall  be  prepared  by  the  state  superin- 
tendent of  public  schools  in  accordance 
with  the  provisions  of  section  9623  of 
this  article.  Such  blank  work  permits 
as  may  be  necessary  to  carry  out  the  pro- 
visions of  this  article  shall  be  furnished 
to  tiie  board  of  directors,  board  of  educa- 
tion or  body  having  local  supervision  of 
public  schools  of  each  school  district  by 
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the  state  superintendent  of  public 
schools 

Prom  the  foregoing  sections  of  the  statutes  it  will 
be  seen  that  boys  of  the  ages  of  fourteen  and  fifteen  years 
may  be  employed  as  telegraph  messengers  provided  they  secure 
the  work  permits  provided  for  in  section  9623*  Such  permits 
are  issued  by  those  in  charge  of  the  public  school  of  the 
district  where iia  such  boys  reside. 

Section  9626,  R*  S*  Mo.  1939,  provides  as  follows* 

% 

"The  commissioner  of  labor  and  industrial 
inspection  is  hereby  charged  with  the 
enforcement  of  the  provisions  of  this 
article  and  all  other  laws  regulating 
the  employment  of  children  and  the  com- 
missioner of  labor  and  Indus trial  in- 
spection is  hereby  vested  with  the  power 
and  Jurisdiction  to  exercise  such  super- 
vision over  every  employment  as  may  be 
necessary  adequately  to  enforce  and  ad- 
minister this  article,  including  the 
right  to  outer  any  place  where  children 
are  employed  and  to  inspect  the  premises 
and  to  call  for  and  inspect  work  permits* 

The  issuing  officer  is  hereby  authorised, 
to  cancel  any  work  permit  when  it  appears 
that  it  has  been  Improperly  granted  or 
that  the  child  is  being  injured,  or  la 
likely  to  be  injured  by  the  employment* 

Motice  of  such  cancellation,  with  reasons 
therefor,  shall  be  given  1 mediately  to 
the  person,  firm  or  corporation  employ- 
ing the  child  and  thereafter  it  shall  be 
unlawful  for  any  such  parson,  firm  or 
corporation  to  continue  to  employ  such 
child*” 

By  the  latter  section  it  is  the  duty  of  the  Commissioner 
of  Labor  and  Industrial  Inspection  to  have  charge  of  the  enforce- 
ment of  the  r evisions  of  the  statutes  above  quoted  with  regard 
to  the  employment  of  children  and  the  issuing  of  work  permits* 
Said  section  clearly  implies  that  if  such  Commissioner  upon  In- 
spection of  places  where  children  are  employed  finds  that  the 
child  Is  being  Injured  by  such  employment  or  Is  likely  to  be 
Injured  by  such  employment , it  would  be  the  duty  of  the  school 
authorities  who  issued  the  work  permit  to  cancel  the  same* 
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Section  9629,  R*  S*  Mo*  1959,  provides  as  follows: 

"Any  person  violating  the  provisions 
of  this  article  shall  be  deemed  guilty 
of  a misdemeanor# " 

Prom  the  foregoing  we  conclude  that  boys  of  the  ages 
of  fourteen  and  fifteen  may,  under  the  laws  of  Missouri,  be 
permitted  to  be  gainfully  employed  as  telegraph  messengers 
provided  they  secure  proper  work  permits  In  accordance  w Ith 
the  statutes  above  set  out*  A question  will  likely  arise  as 
to  whether  boys  of  said  ages  could  be  so  employed  as  tele- 
graph messengers  because  of  the  fact  that  they  might  be  en- 
gaged In  interstate  commerce*  It  Is  quite  possible  that  some 
telegraph  messenger  boys  would  be  engaged  in  interstate  com- 
merce, although  they  might  not  necessarily  be  so  engaged* 

Of  course,  interstate  commerce  Is  beyond  the  power  of  the  State 
of  Missouri  to  regulate.  (See  Article  1,  Section  8,  Clause  3, 
Constitution  of  the  United  States;  Manning  v.  Fieldelson,  136 
S*  w*  (2d)  510,  175  Term.  576*)  By  the  Fair  Labor  Standards 
Act  of  1938,  29  U.S*C,A*,  Chapter  8,  It  Is  unlawful  to  employ- 
children  under  sixteen  years  of  age  In  interstate  commerce# 
However,  we  do  not  believe  that  the  Commissioner  of  Labor  and 
Industrial  Inspection  of  Missouri  must  make  a determination  as 
to  whether  ox-  not  the  proposed  employment  of  boys  of  fourteen 
and  fifteen  years  of  age  will  be  in  Interstate  commerce*  Such 
commissioner,  and  the  school  authorities  acting  under  him,  are 
authorized  to  Issue  work  permits  for  boys  of  such  ages  when 
certain  things  have  been  done  and  certain  evidence  furnished* 
When  those  things  have  been  done  and  all  conditions  of  the 
state  laws  met,  the  Commissioner  of  Labor  and  Industrial  In- 
spection and  the  school  authorities  acting  under  his  supervision 
should  Issue  the  work  permits  in  order  to  carry  out  the  laws 
of  the  state  which  they  are  sworn  to  obey  and  enforce* 

Such  work  permits  would  not  protect  the  said  minors 
in  the  event  that  they  undertook  to  engage  in  Interstate  com- 
merce since  tlxat  field  would  be  regulated  entirely  by  Federal 
statutes*  In  order  that  those  who  might  act  upon  the  work 
permits  provided  for  by  the  state  law  may  not  be  misled  into 
believing  that  the  state  laws  were  all  that  had  to  be  complied 
with,  it  Is  suggested  that  It  might  be  advisable  to  write  or 
print  on  the  form  of  permit  some  statement  similar  to  the 
following:  "This  work  permit  does  not  supersede  but  is  subject 
to  the  Fair  Labor  Standards  Act  of  1938."  We  do  not  think 
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that  such  a precautionary  statement  Is  absolutely  necessary, 
but  It  is  merely  suggested  since  those  receiving  the  permits 
might  eventually  be  employed  in  interstate  commerce  and  hence 
such  work  permits  would  not  protect  their  employers  against 
the  provisions  of  the  Federal  law. 


Conclusion 


it  is  therefore  the  opinion  of  this  Department  that 
the  superintendent  or  principal  of  the  public  schools  or  the 
person  appointed  by  an  order  of  the  board  of  directors  or 
board  of  education  may , under  the  supervision  of  the  Commissioner 
of  Labor  and  Industrial  Inspection,  issue  work  permits  allowing 
the  gainful  employment  of  boys  of  fourteen  and  fifteen  years  of 
age  as  telegraph  messengers  In  this  State,  but  if  such  employ- 
ment turns  out  to  be  employment  in  interstate  commerce,  so  that 
said  boys  are  not  permitted  to  work  by  reason  of  the  Fair  Labor 
Standards  Act  of  1338  (U.S*C,A«,  Chap,  8),  then  such  permits 
would  be  of  no  legal  force  and  effect,  e believe  that  it  is 
the  duty  of  the  proper  authorities  of  this  State  to  issue  the 
work  permits  when  the  laws  of  Missouri  have  been  complied  with, 
leaving  to  the  employer  of  such  minors  the  determination  of 
the  question  of  whether  they  can  lawfully  employ  such  minors 
under  Fad  oral  law. 


Respectfully  submitted. 


HARRY  II,  KAY 

Assistant  Attorney-General 


APPROVED i 


TOY  LfcKllfRICK 
Attorney- General 


HHKjEG 
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CHILD  LABOR:  Ch«  idntm  from  fourteen  to  sixteen  years  of 
a^e  may  be  employed  as  telegraph  messengers 
If  they  have  completed  the  common  school 


September  24,  1042 


Hon.  urvllle  S.  Traylor 
Commiss loner  of  Labor 
and  Industrial  Inspection 
Jefferson  City,  Missouri 


1 


Dear  Sir: 

f 

be  have  your  letter  of  the  23rd  in  which  you  submit 
for  our  opinion  the  following: 


"Upon  demand.  Is  it  legal  for  the 
school  authorities  in  the  State  of 
Missouri  to  Issue  an  employment  certi- 
ficate for  a child  between  the  ages  of 
14  and  16  years  to  be  engaged  as  a tel- 
egraph messenger  for  full-time  employ- 
ment between  the  hours  of  7 A.U.  and  7 
P.M.,  not  more  than  eight  hours  per  day 
or  forty- eight  hours  in  any  one  week, 
or  for  more  than  six  days  per  week, 
without  compulsion  of  his  attending 
school,  part-time  or  otherwise,  and 
providing  this  child  lias  completed  the 
pommon  school  course  as  prescribed  by 
the  constituted  authorities,  or  its 
equivalent? 

”We  should  also  like  to  have  your  defin- 
ition as  to  the  grade  necessary  to  have 
been  completed  In  school  by  a child  in 
order  to  be  so  classified  as  a graduate 
of  the  common  school  course." 


Section  9620,  Art.  3,  Chap.  56,  R.  S.  Mo.  1939,  pro- 
vides as  follows: 
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"It  shall  be  unlawful  for  any  clilld 
In  this  state  under  the  age  of  16 
years  to  be  employed,  permitted  or 
suffered  to  work  at  any  gainful  occu- 
pation unless  such  employment  is  auth- 
orized as  in  this  article,  or  other- 
v/ise  by  law  provided:  * » » > » * Jr 


Section  9621  of  the  3ane  article  provides  as  follows: 


"Ko  child  under  the  age  of  sixteen 
years  3iiall  be  employed,  permitted 
or  suffered  to  work  at  any  gainful 
occupation  for  more  than  eight  hours 
in  any  day,  nor  for  more  than  forty- 
eight  hours  or  six  days  in  any  one 
week,  nor  before  the  hour  of  seven 
o’clock  in  the  forenoon  nor  after  the 
hour  of  seven  o’clock  in  the  afternoon 
of  any  one  day:  * > •>  •>  * •>  * * ~-n 


From  a reading  of  the  foregoing  sections  it  will  be 
seen  that  the  hours  which  are  proposed  for  the  telegraph 
messengers  mentioned  in  your  request  meet  the  requirements 
of  Article  3,  Chapter  56,  R.  3.  Ho.  1939. 

We  next  turn  to  the  school  laws  to  see  whether  they 
prevent  the  proposed  employment  of  such  children.  3ectlon 
10587  R.  3.  Mo.  1939,  after  providing  that  children  between 
tlie  ages  of  seven  and  fourteen  years  shall  attend  school 
regularly,  reads  as  follows: 


" Provided,  that  a child  between  the 
ages  aforesaid  may  be  excused  tempor- 
arily from  complying  with  the  pro- 
visions of  this  section,  in  whole  or 
in  part.  If  it  be  shown  to  the  satis- 
faction of  the  attendance  officer,  or 
if  he  declines  to  excuse,  to  the  sat- 
isfaction of  a court  of  competent  jur- 
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lsdiction,  that  said  child  is  mentally 
or  physically  Incapacitated  to  attend 
school  for  the  whole  period  required, 
or  any  part  thereof,  or  that  3ald  cliild 
ha3  completed  the  common  school  course 
as  prescribed  by  constituted  authority, 
or  its  equivalent,  and  lias  received  a 
certificate  of  graduation  therefrom." 


It  will  be  seen  that  Section  10587,  supra,  permits  excusing 
children  from  fourteen  to  sixteen  years  of  age  from  attending 
school  if  they  have  completed  the  "common  school  course"  and 
have  a certificate  of  graduation  therefrom.  Dy  "common 
school  course"  is  meant  the  course  of  study  prescribed  for 
the  first  eight  grades  of  the  public  schools.  This  expres- 
sion lias  well  defined  meaning  and  is  understood  by  the  State 
Department  of  Education,  and  others,  to  refer  to  the  instruc- 
tion offered  in  the  first  eight  grades. 

Of  course,  under  Section  4666,  R.  S.  Mo.  1939,  it  is 
unlawful  to  employ  girls  under  eighteen  years  of  age  to  de- 
liver telegraphic  messages. 


CGIICLUSIQII 

i 


It  is,  therefore,  the  opinion  of  tills  office  that  it 
would  be  lawful  for  the  school  authorities  in  Missouri  to 
issue  employment  certificates  for  boys  between  the  ages  of 
fourteen  and  sixteen  years  to  be  engaged  as  telegraph  mes- 
sengers for  full  tine  employment  between  the  hours  of  seven 
a.m.  and  seven  p.m.  and  for  not  more  than  eight  hours  per 
day  or  forty-eight  hours  in  any  one  week,  and  for  not  more 
than  six  days  per  week,  provided  such  boys  have  completed 
the  course  of  study  prescribed  for  the  first  eight  grades  of 
the  public  schools  and  have  a certlfidate  of  graduation 
therefrom,  or  have  completed  work  in  other  schools  than  the 
public  schools,  which  work  is  equivalent  to  that  required 
for  the  first  eight  grades  of  the  public  schools. 

Respectfully  submitted, 

APPROVED: 


Ro?  YctflTTRlfiil 

Attorney-General  of  Missouri 


HARRY  H.  RAY 

Assistant  Attorney-General 
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Hon,  Alvin  B.  Walker 
Prosecuting  Attorney 
Sullivan  County 
Milan,  Ills  sour! 


Dear  Sir: 


Under  date  of  February  2,  1942,  you  wrote  this  office 
requesting  an  opinion,  as  follows: 


"I  desire  to  have  an  opinion  from  your 
office  as  to  whether  or  no  the  last 
census  would  affect  the  salary  of  the 
Circuit  Clerk  of  Sullivan  County, 
Missouri,  Sections  13400  and  13430  R. 

S.  1939. 

"The  population  of  Sullivan  County  as 
shown  by  the  1930  census  la  15212  and 
the  1940  census  shows  a population  of 
13701,  which  you  will  note  drops  the 
salary  In  Sullivan  County  Into  the 
10,000  to  less  tlian  15,000  class,  if 
the  last  census  applies. 

"The  present  Circuit  Clerk  and  Recorder 
wa3  elected  at  the  general  election  In 
1930  and  ho  took  office  on  the  1st  day 
of  January  1939,  for  his  second  tern. 

"The  Circuit  Clerk  Is  contending  that 
the  last  census  does  not  apply  to  hi u 
by  reason  of  the  language  of  Section 
13400  R.  S.  1939,  by  reason  of  the 
wording  of  the  last  paragraph." 


Section  13400,  R.  S.  Ho.  1939,  Is  as  follows: 
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11  The  clerics  of  the  circuit  courts 
of  this  state  slrall  receive  for 
their  services  annually  tlie  fol- 
lowing sum:  In  counties  having  a 
population  of  less  than  3 oven 
thousand  five  hundred  persons, 
the  sum  of  twelve  hundred  (41200) 
dollars;  In  counties  having  a popu- 
lation of  seven  thousand  five  hundred 
parsons  and  less  than  ten  thousand 
persons,  the  stun  of  fifteen  hundred 
(41500)  dollars;  in  counties  having 
a population  of  ten  thousand  persons 
and  less  than  fifteen  thousand  persons, 
the  sum  of  seventeen  hundred  (41700) 
dollars;  In  counties  having  a popula- 
tion of  fifteen  thousand  persons  and 
less  than  seventeen  thousand  five  hundred 
persons,  the  sum  of  nineteen  hundred 
($1900)  dollars;  in  counties  having 
a population  Qf  seventeen  thousand 
five  hundred  persons  and  less  than 
twenty  thousand  persons,  the  sum  of 
twenty-one  hundred  (42100)  dollars; 
in  counties  having  a population  of 
twenty  thousand  persons  arid  less  than 
twenty-five  thousand  persons,  the  sum 
of  twenty- three  hundred  (42300)  dollars; 
in  counties  having  a population  of 
twenty-five  thousand  persons  and  less 
than  fifty  thousand  persons,  the  sum 
of  twenty-five  hundred  (42500)  dollars; 
in  counties  having  a population  of  fifty 
thousand  persons  and  less  than  seventy- 
five  thousand  persons,  the  sum  of  thirty- 
six  hundred  (43600)  dollars;  in  counties 
having  a population  of  seventy- five 
thousand  persons  and  less  tlian  one 
hundred  fifty  thousand  persons,  tire  sum 
of  four  thousand  (v;4000)  dollars;  In 
counties  having  a population  of  one 
hundred  fifty  thousand  persons  and  less 
than  four  hundred  thousand  persons,  tire 
sum  of  five  thousand  ( ^5000)  dollars; 
Provided,  that  in  any  county  wherein  the 
clerk  of  the  circuit  court  Is  ox  officio 
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recorder  of  deeds,  said  offices  shall 
be  considered  as  one  for  the  purpose 
of  this  soction:  . rovldod,  it  shall  be 
the  duty  of  the  circuit  clerk,  who  is 
ex  officio  recorder  of  deeds,  to  cl  large 
and  collect  for  the  county  in  all  cases 
every  fee  accruing  to  his  office  as 
such  recorder  of  deeds  and  to  which  he 
may  be  entitled  under  the  provisions  of 
soction  13426  or  any  other  statute,  such 
clerk  and  ex  officio  recorder  shall,  at 
the  end  of  each  month,  file  with  the 
county  clerk  a report  of  all  fees 
charged  and  accruing  to  his  office 
during  such  month,  together  with  tlie 
names  of  persons  paying  such  fees.  It 
shall  be  the  duty  of  such  circuit  cleric 
and  ex  officio  recorder  of  deeds,  upon 
the  Tiling  of  said  report,  to  forthwith 
pay  over  to  the  county  treasurer,  all 
moneys  collected  by  him  during  the  month 
and  required  to  be  shown  in  such  montlily 
report  as  hereinabove  provided,  talcing 
duplicate  receipt  therefor,  one  of  which 
shall  he  filed  with  the  county  cleric, 
and  every  such  circuit  cleric  and  ex 
officio  recorder  of  deeds  shall  be 
liable  on  his  official  bond  for  all  foes 
collected  and  not  accounted  for  by  him, 
and  paid  into  the  county  treasury  as 
herein  provided:  Provided  further,  that 
the  clerics  of  the  circuit  courts  shall 
be  allowed  to  retain  In  addition  to  the 
sums  allowed  in  this  section,  all  fees 


earned  by  him  in  cases  of  change  of 
venue  from  other  counties:  Provided, 
further,  tlat  until  the  expiration  of 
£ "-C 1 r present  term  of  'office,  the  persons 
holding  fche  office  oT  circuit  cien  shall 
be  naid  the  maximum  amount  sis  now  orovided 


be  paid, 
law, 

chapter. 


manner  nrov 


« 


(Underscoring  ours.) 
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Inasmuch  as  this  section  Is  not  divided  into  paragraphs , 
and  your  letter  fails  to  indicate  with  particularity  the 
language  upon  v/hicli  the  Circuit  Clerk  bases  his  contention, 
we  are  assuming  that  it  is  the  last  clause  of  the  section, 
which  we  have  underscored  above. 

Prior  to  the  enactment  of  thiB  law  in  1937,  by  the 
Fifty-ninth  General  Assembly,  the  compensation  of  circuit 
dlerics  was  governed  by  Section  11786  R.  S.  Mo.  1929  a3  re- 
enacted Laws  of  1933,  page  369,  which  reads  as  follows: 


”The  aggregate  amount  of  foes  that  any 
clerk  of  the  Circuit  Court  under 
Articles  2 and  3 of  this  Chapter  shall 
be  allowed  to  retain  for  any  one  year' s 
service  sliall  not  in  any  case  exceed 
the  amount  hereinafter  set  out.  In 
counties  having  a population  of  less 
than  7,500  persons,  the  sum  of  £1000.00; 
in  counties  having  a population  of 
7,500  and  less  than  10,000  persons,  the 
sum  of  v1100.00;  in  counties  having  a 
population  of  10,000  and  less  than 
12,509  persons,  the  sum  of  £1300.00;  in 
counties  having  a population  of  12,500 
and  less  than  15,000  persons,  the  stun 
of  '1500.00;  in  countios  having  a popu- 
lation of  15,000  and  less  than  17,500 
persons,  the  sum  of  £1700.00;  in  counties 
having  a population  of  17,500  and  less 
titan  20,000  persons,  the  sum  of  £1900.00; 
In  counties  having  a population  of  20,000 
and  less  titan  25,000  persons,  the  sun  of 
£2100.00;  in  counties  having  a population 
of  25,000  and  less  than  30,000  persons, 
the  sum  of  $2300.00;  in  counties  having 
a population  of  30,000  and  less  than 
70,000  persons,  the  sum  of  v2500.00;  In 
counties  having  a population  of  70,000 
and  less  than  80,000  persons,  the  sum  of 
.,3000.00;  provided,  that  in  any  county 
wherein  the  clerk  of  the  Circuit  Court 
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ia  ex-officio  recorder  of  deeds, 

3aid  offices  aliall  be  considered 
as  one  for  the  purpose  of  this 
section;  provided,  further,  that 
clerks  of*  the  Circuit  Court  shall 
be  allowed  to  retain,  in  addition 
to  the  foes  allowed  under  this 
section,  all  fees  earned  by  them 
in  cases  of  change  of  venue  from 
other  counties;  provided,  further, 
that,  until  the  expiration  of  their 
present  terms  of  office,  the  persons 
holding  the  offices  of  Circuit  Clerics 
8 hall  be  paid  in  the  sane  manner  and 
to  the  same  extent  as  now  provided 
by  law.” 


It  will  be  notod  that  by  the  Laws  of  1933  the  Circuit 
Clerk  was  permitted  to  retain  foes  collected  up  to  the 
maximum  amount  prescribed  by  statute;  that  the  1937  law, 
which  is  now  Section  13408,  R.  S.  Mo.  1939,  abolished  this 
method  of  payment  and  fixed  a stipulated  annual  salary. 

The  clause  of  Section  13408,  supra,  had  the  effect  of 
postponing  tlie  application  of  the  amounts  fixed  in  the 
section  until  the  expiration  of  the  respective  terns  of  the 
circuit  clerks  who  were  in  office  at  the  tine  the  law  was 
enacted  and  authorizing  the  payment  of  the  fixed  salary  for 
the  sane  period.  At  tlie  beginning  of  the  next  term  of  office 
following  the  enactment  of  Section  13408  it  became  applicable 
in  all  of  its  terms  and  provisions.  The  word  "term"  lias 
reference  to  the  period  fixed  by  statute  and  in  no  wise 
refers  to  the  individual  who  may  liappen  to  be  tlie  incumbent 
for  more  than  one  term.  State  ex  rel.  Lnmons  v.  Farmer,  271 
Mo.  306.  The  term  of  a circuit  clerk  is  four  years  and  until 
his  successor  is  elected  or  appointed,  and  qualified. 

The  present  Circuit  Clerk  and  Recorder  of  Sullivan 
County,  according  to  your  letter,  must  have  been  elected  in 
the  year  1934  for  a term  of  four  years.  That  term  ended  when 
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he  was  re-elected  for  the  second  tern  in  the  year  1938  and 
qualified  for  such  second  terra,  applied  to  the  office  of 
Circuit  Clerk  of  ^Hillivan  County.  The  clause  of  Section 
13408,  supra,  which  we  are  assuming  is  the  one  upon  which 
the  Circuit  Clerk  bases  Ills  contention,  continued  the  rate 
of  compensation  which  was  in  effect  in  the  year  1937  to  the 
end  of  the  term  at  the  close  of  the  year  1938  and  did  in  no 
way  affect  the  salary  for  the  tern  of  office  which  commenced 
January  1,  1939. 


Respectfully  submitted. 


W.  0.  JACKSON 

Assistant  Attorney-General 


WOJ : CP 


APPROVED: 


vjct 'err  ■ffiiDREC 

(Acting)  Attorney-General 
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OFFICERS  - COUNTY  SURVEYORS:  A person  can  hold  the  office 

of  county  surveyor  and  city 
surveyor  in  the  same  county 
at  the  same  time. 


November  9,  1942 


Cir.  r>.  !• . \. either 
County  surveyor  end  i^ngineer 
ct.  Francois  county 
i arrain;  ton,  Missouri 


\V 


S' 


cear  sir: 


We  a re  in  receipt  of  your  request  for  an  opinion, 
under  date  of  November  5,  1942,  which  reads  as  follows: 


'I  would  appreciate  veryl  much  having 
your  opinion  regarding  sbme  que- tions 
under  Section  CP60  in  whfc  ch  the  County 
Surveyor  became  ex  officio  County  high- 
way Engineer  as  of  January  1,  1941  in 
counties  over  20,000  population.  In 
the  consideration  of  these  questions  1 
wish  to  state  the  fact  thet  the  county 
ha3  no  special  road  districts,  town- 
ship organization  or  road  overseers. 


"The  questions  are  as  follows: 


"1.  does  Sections  8655  to  8672  apply 
to  the  ex  officio  County  highway  hngin- 
eer  acting  as  stated  above? 

"2.  >fliat  powers  are  delegated  to  the  ex 
officio  county  highway  Engineer  under 
Sections  8661  and  8662? 


”3.  ihcre  being  no  road  overseers  as 
under  section  8666,  does  the  employees 
or  operators  of  equipment  under  Section 
8661  become  classified  as  being  road  over- 
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seers  and  the  same  subject  to  appoint- 
ment or  removal  by  the  bounty  Court? 

"4j  Can  a County  Surveyor  and  ex  of- 
ficjio  County  Highway  engineer  be  ap- 
pointed and  accept  co  pensation  there! or 
as  -a  City  Fr,ineer  for  a municipality 
within  said  county?  M 

% 

In  answer  to  your  first  three  questions,  we  are 
enclosing  a copj  of  an  opinion  rendered  by  this  office, 
on  uecember  9,  1941,  to  nor..  i>avia  h.  blar.tor , Prose- 
cuting Attorney  of  Scott  County,  -ilssouri,  in  regard 
to  the  county  surveyors  and  ex  officio  county  highway 
engineers  in  co.tnties  of  not  less  than  20,000  inhabi- 
tants, nor  more  than  50,000  inhabitants. 

In  answer  to  your  fourth  question,  we  are  sub- 
mitting the  following: 

In  a careful  research,  we  fail  to  find  any 
statute,  or  any  section  under  the  constitution,  which 
prohibits  a person  from  holding  a county  office  and  a 
city  office  ir  counties  having  a population  such  as 
your  county  has.  'ihe  Constitution  does  prohibit  a 
state  officer  holding  ofxice  under  the  United  states, 
as  appears  in  Section  IV,  Article  XIV,  of  the  consti- 
tution of  Missouri,  but  your  office  is  not  a state  of- 
fice, but  is  merely  a county  office  for  the  reason  that 
your  jurisdiction  is  limited  to  the  county.  It  was  so 
held  in  reference  to  a sheriff  in  the  case  of  State  v. 
Mlliams,  144  S.  V,.  (2d)  98,  1.  c.  103,  where  the  court 
said: 


V.e  hold  he  Is  a 'county  offi- 
cer' within  the  meaning  of  this  sec- 
tion. lie  statements  in  State  v.  Finn, 
4 ho.  App.  347  and  State  ex  rel.  Attor- 
ney Genera  v.  L cnee,  69  :~o.  504,  to  the 
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effect  that  a sher  ff  is  a state 
officer  are  mere  obiter  dicta.  In 
State  ex  rel . Holmes  v.  Dillon,  90 
Mo.  229,  2 S.  i.  417,  we  held  that 
the  words  'state  officer'  as  used  In 
the  constitution  were  Intended  to 
refer  to  such  officers  whose  official 
duties  and  functions  are  co-extensive 
with  .the  boundaries  of  the  state  and 
were  never  intended  to  refer  to  a sheriff 
whose  functions  are  confined  to  his  coun- 
ty and  who  is  commonly  known  and  called 
a county  officer.  * * * * * * " 


'l'he  Constitution  of  ’■  issouri  also  prohibits,  in 
counties  or  cities  having  '-ore  than  200,000  inhabitants, 
the  holding,  by  anyone,  of  a state  office  ard  an  office 
in  any  county,  city  or  other  municipality.  This  is 
st  t out  in  Sec.  18,  Article  IX.  of  the  Constitution  of 
Missouri. 

Since  there  is  no  constitutional  prohibition, 
under  the  Constitution,  or  any  statute,  preventing  a 
person, in  a county  having  the  population  of  your  county, 
from  holding  a county  and  city  office,  we  must  refer 
to  the  common  law.  In  the  case  of  State  ex  rel.  V.alker, 
Attorney  General  v.  mis,  135  ho.  325,  which  was  passed 
upon  by  the  Supreme  Court  of  this  ~tate  June  30,  1896, 
and  which  has  not  been  overruled  in  any  manner,  it  v/as 
held  that  under  the  comion  law  the  question  as  to  whe- 
ther or  not  a person  could  hold  a county  and  city  office 
should  depend  on  whether  or  rot  the  two  offices  were  In- 
compatible. This  case  held  tl  at  a deputy  sheiiff  of 
the  city  of  St.  Louis  could  also  hold  the  position  of 
school  director  in  the  city  of  St.  Louis. 

In  the  case  of  Statu  ex  rel.  Langford  v.  Kansas 
City,  et  al.,  261  S.  W.  115,  the  court,  in  following 
the  case  of  State  ex  rel  v.  Mis,  supra,  said,  at  1.  c. 
116: 
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" it  * it  In  State  ex  rel.  v.  Lusk, 

48  mo.  242,  the  court  held  that 
the  offices  of  clerk  of  the  county 
court  and  clerk  of  the  circuit  court 
of  cole  county  v.ere  not  incompatible, 
and  one  per so/  could  hold  both  of- 
fices at  the  same  time,  because  the 
clerk  could  act  by  deputy  in  one  or 
both  courts,  hut  the  court  added: 

"'here  the  duties  necessarily  personal, 
the  deduction  of  counsel  would  be  sound., 
but  as  it  is  •:  o have  no  right  to  pro- 
nounce the  offices  incompatible.’ 

"In  State  ex  rel.  v.  bus,  135  u o.  325, 

36  S.  V«.  636,  33  L.  h.  A.  616,  before 
the  court,  en  bare,  the  question  was 
most  elaborately  considered.  i.acFai- 
lane,  J.,  rendered  the  opinion,  and 
it  was  held  that  the  office  of  deputy 
sheriff  and  school  director  were  nei- 
ther incompatible  at  common  law  nor- 
prohibited  by  the  Constitution,  and 
that  the  test  was,  not  the  physical 
inability  of  one  person  to  discharge 
the  duties  of  both  offices  at  the 
same  time,  but  some  conflict  in  the 
duties  required  of  the  officers.  * *" 


Also,  in  the  case  of  State  ex  rel.  v.  Bus,  135  *.io. 
325,  1.  c.  338,  the  court  said: 


"it  follows  from  what  has  been  said 
that  the  right  to  hold  at  the  same 
time  the  office  of  deputy  sheriff 
and  school  director  is  not  forbidden 
by  either-  section  1 of  the  Acts  of 
1845,  or  by  section  18,  article  9, 
of  the  constitution. 
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"V,  The  remaining  inquiry  is  whe- 
ther the  or tie 8 of  the  office  of 
deputy  sheriff  ard  t*oee  oi  school 
director  are  so  ircor  si  stent  end 
incompatible  as  to  render  it  im- 
proper that  respo:  aer.t  should  hold 
both  al  the  sine  time,  it  common 
law  the  only  limit  to  the  number 
of  offices  ore  person  might  holu  was 
that  they  should  be  compatible  and 
consistent.  The  Ir  CO'  patibillty  does 
not  consist  in  a physical  inability 
of  one  person  to  oiecharge  the  cuties 
of  the  two  offices,  but  thsre  must  be 
some  inconsistency  in  the  fur ct loro 
of  the  two;  some  conflict  in  ihe  duties 
required  of  tne  officers,  as  where  one 
has  some  supervision  of  the  other,  is 
required  to  deal  with,  control,  or 
assist  him.*' 


in  that  case  the  court  1 eld  that  the  duties  of  the  office 
of  deputy  ah.  riff  and  Uose  of  school  director  are  not  in- 
consistent and  Incompatible. 

since  the  matter  set  out  in  your  fourth  question 
must  be  considered  according  to  the  common  law,  it  re- 
sults that  the  ruling  must  bo  maca  ir  accordance  with 
the  facts  in  each  separate  case.  Therefore,  the  fourth 
question  ir.  your  request  is  whether  or  not  the  duties 
of  the  county  surveyor  are  incompatible  with  the  duties 
of  a city  surveyor  in  the  same  county.  There  is  no  ques- 
tion but  that  o county  surveyor's  duties  and  the  duties 
of  a city  surveyor  are  in  common;  their  duties  are  not 
antagonistic  and  in  no  way  are  their  duties  ir consistent 
or  incompatible. 


Mr.  B.  F.  V althc-r 
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CO.  CLuSlOl! 


In  view  of  Ihe  above  authorities,  it  is  the  opinion 
of  this  department  that  since  the  duties  of  a county 
surveyor  and  the  duties  of  a city  surveyor  in  the  same 
county  are  not  incompatible  and  are  not  inconsistent , a 
person  can  hold  the  office  of  county  surveyor  and  city 
surveyor  at  the  same  time  arid  receive  compensation  from 
both  the  county  and  the  city. 


hespectfully  submitted 


W.  J.  BUhKh 

Assistant  attorney  General 


APPROVED: 


HOY  UcKliTRICK 

Attorney  General  of  Missouri 


WJblRVv 
hi.C  (1) 


CRIMINAL  PROCEDURE 


Suit  against  sheriff,  for  excessive 
fees  retained,  must  be  filed  within 
three  years  after  the  discovery 
of  the  shortage. 


December  10,  1942 


honorable  <ilvlr  h.  alker 
Prosecuting  Attorney 
Sullivan  bounty 
-dlan,  Liaaouri 


FI  LED 

n 


. Dear  Siri 


Vic  are  in  receipt  of  your  request  for  an 
opinion,  under  date  of  i.eceaber  7,  1942,  which, 
omitting  the  tabulation  set  out  therein  , reaue  as 
follows  s 

"on  August  5th,  1957  the  State 
Auditor  filed  with  the  County 
Clerk  of  dullivan  County,  ar. 
audit  of  ti  e various  county 
offices  of  said  county  for  the 
period  of  January  1,  1935  to 
i.'Ccember  31,  193C, 

"In  this  report  it  s ors  excess 
faaa  paiu  John  • Leo  Sheriff  for 
the  year  of  1935  by  the  county 
the  sum  of  *476*50  ana  for  the 
year  1936  the  sum  of  *467.85  or 
a total  of  *944,35, 

" «■  r a (omitting  tabulation), 

"it  is  now  called  to  my  attention 
that  no  adjustment  of  ti  is  matter 
has  been  made. 


Lon.  Ivin 


alker 


(a) 


December  10,  1942 


"i  would  like  to  have  your  opinion 
as  to  v -;L  ether  limitation  has  run 
such  as  wo 'Id  bar  an  action  to  re- 
cover the  excess  fees  oaic  the 
sheriff  v-hose  term  expires  on 
the  hist,  uay  oi  December  193C. 

"it  is  :ny  impression  that  this 
would  ce  an  action  for  money  had 
and  received  and  would  be  barred 
by  the  five  year  stavute  or  Lec- 
tion 1014  I . o.  1939." 


under  the  iacts  in  your  request  the  • tate  audi- 
tor, or  /ugust  5,  1937,  filed  with  the  county  clerk 
of  ^ullivan  bounty,  an  audit  shoring  that  the  sheriff 
at  that  time  had  retained  lees,  in  excess  of  those 
lawfully  allowed  to  him,  in  the  amount  of s,  944.35, 
which  amount  was  due  oulllvan  vounty.  xlso,  in  your 
request  you  stite  that  it  is  your  impression  that 
this  action  would  be  barred  by  the  five  year  statute, 
as  set  out  in  Lection  1014  R.  b.  ..ilssouri,  1939.  Lec- 
tion 1014,  supra,  reads  as  follows: 


"Within  five  years:  irst,  all 

actions  up:  r contracts,  ooli  s.tiors 
or  liabilities,  express  or  Implied, 
except  those  mentioned  in  section 
1013,  and  except  upon  judgments  or 
decrees  of  s court  of  record,  and 
except  where  a different  time  is 
herein  limited;  second,  action 
upon  a liability  created  by  a stat- 
ute other  than  a penalty  or  for- 
feiture; third,  ar;  actio,  for  tres- 
pass on  real  estate;  fourth,  an 
action  for-  taking,  retaining  or 


Bon.  Alvin  b.  walker 


(3) 


bece  her  10,  1942 


injuring  ary  goods  or  chat- 
tels, including  actions  for  the 
recovery  of  specific  personal 
property,  or  for  any  other  in- 
jury to  the  person  or  rights 
of  another,  not  arising  on  con- 
tract and  rot  herein  otherwise 
enumerated;  fifth,  an  action  for 
relief  on  the  ground  of  fraud, 
the  cause  of  action  in  such  case 
to  be  deemed  not  to  have  accrued 
until  the  discovery  by  the  ag- 
grieved party,  at;  any  time  within 
ten  years,  of  the  facts  constituting 
fraud, " 

We  are  calling  your  attention  to  Section  1015 
r.  s.  i i.'.sourl,  1939,  whicl}  has  been  held  by  the  court 
of  this  Stale  as  being  applicable  to  actions  against 
a sheriff,  for  money  received  by  him,  in  virtue  of  his 
office,  section  1015,  supra,  reads  as  follows* 


"Within  three  years*  first,  an 
action  against  a sheriff,  coroner 
or  other  officer,  -pon  a liability 
Incurred  by  the  doing  of  an  act  in 
his  official  capacity  ar.c  in  virtue 
of  his  office,  or  by  the  omission 
of  an  official  duty,  ii eluding  the 
non-payment  ol  money  collected  upon 
an  execution  or  otherwise;  second, 
an  action  upon  a statute  for  a 
penalty  or  forfeiture,  where  tne 
action  is  iven  to  the  party  ag- 
grieved, or  to  sue  party  and  the 
state," 


hun.  Alvin  * • elker 
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In  construing  both  section  1014  and  oectlon 
1015,  supra,  the  supreme  -ourt  of  this  otate,  ir.  the 
case  of  Putnam  county  v.  Johnson,  259  o.  75,  1,  c. 
79,  84,  said: 


" ::  v ::  The  jud  wor  t upon  the  de- 
murrer will  have  to  be  reversed, 
because  both  the  third  ana  fourth 
counts  ir.  this  petition  state  ooa 
causes  of  action  lor  money  had  and 
received,  lot  or.ly  so,  but  upon 
their  face  it  is  shown  that  the  five- 
year  statute  of  Limitations  is  the 
or  iy  one  which  co  ;le  be  invoked,  as 
to  them,  and  it  co  Id  r.ot  be  success- 
fully invoked.  These  counts  ir.  ti  e 
petition  do  not  proceed  uror  the 
theory  of  ti  e del  e dar  t having  beon 
aii  official,  and  having  received  the 
money  sued  for  'in  virtue  of  his  of- 
fice* as  contemplated  by  Kevised  ot&t- 
utes  1909,  section  1890,  the  ti  ree- 
year  statute  of  Limitation.  fhese 
counts  charge  that  the  defendant  re- 
ceived these  funds  as  the  agent  of 
the  county,  r.ot  as  an  officer  of  the 
county.  *hat  the  proof  may  snow  upon 
trial  is  one  ti.ing,  and  what  the  pe- 
tition si  ows,  when  attacked  by  demur- 
rer, is  quite  a different  thing,  ft 
may  be  that  the  proof  v/ill  utterly 
destroy  the  alle  ations  of  these  two 
counts,  but  that  Is  a .natter  to  be 
determined  upon  the  trial  of  the  facts, 
ratner  tr.ar  upoj  t la  demurrer,  it 
is  not  uncommon  for  county  officers 
to  be  a er.ts  of  ti  e county  for  . alters 
beyond  those  of  the  office.  I ether 
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the  facts  will  so  show  in  this 
case,  we  have  no  means  of  knowing. 

V'e  only  know  that  defer  dart  is  al- 
leged to  have  received  the  funds  es 
agent.  For  this  reason  the  demurrer 
was  not  well  taken  as  to  these  two 
counts,  and  for  like  reason  the  in- 
stant judgment  will  have  to  be  re- 
versed. 

M * * * * it  * 

"’The  county  court  Is  ^iven  the 
power  to  audit  the  accounts  of  these 
officers  and  it  is  made  their  duty 
to  examine  statements  made  by  them 
and,  if  necessary,  to  hear  the  evi- 
dence of  witnesses.  A mere  examina- 
tion of  the  statements  is  not  a oroper 
performance  of  their  duty,  they  should 
see  that  the  statements  are  correct. 

This  is  particularly  so  when  the  state- 
ments or.  their  face,  as  in  this  case, 
are  not  such  as  the  law  requires,  it 
cannot  be  said  tnat  the  oounty  court 
was  ignorant  of  facts  which  were  open 
to  its  examinatior,  and  which  it  was 
its  duty  to  know. ’ 

"It  is  true  that  Judge  -a char lane  was 
discussing  the  tolling  of  the  statute  of 
Limitation  by  fraudulent  acts,  but  he 
says  much  that  is  of  inter-st  here.  .he 
county  court  passes  upon  and  allows  char- 
ges of  tr  e county  clerk,  lo  state  a 
good  cause  of  action  grounded  upon  fraud, 
ar.d  fraud  practiced  must  be  pleaded.  This 
la  as  much  requisite  in  a petition  groun- 
ded upon  fraud,  as  it  is  a requisite  to 
show  fraud  for  the  purpose  of  tolling 
the  statute.  Vie  do  not  believe  the 
pleader  intended  to  ground  the  action 
upon  fraud,  but  if  he  did,  the  de- 
murrer was  well  taken,  because  the 
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facts  alleged  were  insufficient. 

The  live-year  statute  of  limita- 
tion has  no  application  to  the  first 
and  second  counts. 

"But  plaintiff  says  the  three-year 
statute,  supra,  ha3  no  application, 
because  the  items  of  cash  named  were 
not  received  by  defendant  ’ in  virtue 
of  his  office.'  »>e  do  not  agree  to 
this  view.  If  they  were  not  received 
'in  virtue  of  Ms  office'  how  were 
t ey  recei  ed?  toe  can  conceive  of 
no  other  way  c capacity  in  which 
they  were  rece_\ed.  :hey  may  have 
beer  wron  fully  and,  speaking  from 
the  statute,  unlawfully  received,  but 
they  wars  evidently  received  'in  vir- 
tue of  his  office.'  In  other  words 
they  rere  received  as  an  officer, 
not  as  an  individual  or  agent.  lake 
the  alleged  overcharge  for  the  ta* 
books.  hether  the  defendant  was 
allowed  or  retained  the  proper  or 
the  improper  amount  for  such  service, 
yet  whatever  amount  he  did  retain 
for  such  services  was  retained  by 
him  officially,  for  official  work, 
and  was  received,  had  held  and  re- 
tained 'in  virtue  of  his  office'  as 
used  in  the  statute ." 


Under  the  holding  of  the  above  case  the  court 
held  that  even  though  the  county  clerk  was  described 
in  the  petition  as  an  agent,  he  still  had  received 
the  money  by  virtue  of  his  office,  and,  the  cause  may 
be  barred  in  three  years,  as  set  out  in  Section  1015, 
sjpra.  The  action  would  tot  revert  to  what  is  now  Sec 
tion  1014,  suora,  even  if  he  was  described  in  the  peti 


Hoi  . Alvir.  i , talker 
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tion  as  ar.  agent  of  ti  e county.  Also,  ir.  the  case  of 
St.  Joseph  v.  >yatt,  274  o.  566,  1.  c.  570,  (^up. 
Ct.)  on  the  sa me  theory  said: 


"It  is  contended  by  the  United 
States  fidelity  Guaranty  UoMpany 
that  plaintiff’s  demand  as  to  said 
shortage  of  .16,431.69,  which  oc- 
curred more  than  txiree  years  prior 
to  the  common  cement  of  tii3  action, 
is  barred  by  the  provisions  of  Sec- 
tion 1890,  Revised  Statutes  1909, 
which  reads  as  follows: 

"'•vithin  three  years:  First,  an 
action  against  a sheriff,  coroner 
or  other  officer  upon  a liability 
incurred  by  the  doing  of  an  act  in 
his  official  capacity  and  ir.  virtue  of 
his  office,  or  by  the  omission  of  an 
official  duty,  including  the  nor -pay- 
ment of  money  collected  upon  an  execu- 
tion or  otherwise;  second,  an  action 
upon  a statute  for  a penalty  cr  for- 
feiture, where  the  action  is  given  to 
the  party  aggrieved,  or  to  such  party 
and  the  State.' 

"U'e  are  clearly  of  the  opinion  that 
the  liability  of  the  Guaranty  uonpany 
for  the  payment  oi  said  sum  of  16,451.69 
must  be  determined  under  the  above  sec- 
tion, in  connection  rlth  the  facts  of  the 
case,  fhe  burden  of  proof  devolved  upon 
plaintiff  to  show  a state-  of  facts  which 
prevented  sale  statute  from  running 
against  it.  <he  quantum  of  prool  neces- 
sary under  such  circumstances  is  fully 


Alvin  D.  alter 
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Iior  . 


discussed  ii  hhelby  Co.  v.  iragg, 
]i.j  ,.  1.  c.  29£  ,ar.o  following; 
Callar  v.  ~alla:  , 17b  . 1.  c. 

3C0-1-2;  State  ex  rel.  v.  i ert-.r, 
188  -.o.  516;  State  cx  rel*  v. 
Vales,  251  Mo*  276;  Johnson  v. 

Ur,  1 ted  hallways,  245  . o.  1.  c.  298, 
ui  a following;  Putnam  to  nty  v. 
Johnson,  259  ho.  75." 


lr.  the  above  case  the  s It  was  against  the  bond- 
ing company  who  was  on  the  bond  of  e city  treasurer 
of  the  city  of  i>t.  Josept  . The  same  holding  was  also 
hac  in  the  case  of  The  u>tate  to  use  of  hut. son  v.  a inn, 
102  i o.  222,  where  a former*  sheriff  of  tne  city  of 
ttt*  io  is  had  r fused  to  make  a settlement  on  taxes 
uue  the  otove.  In  that  case  they  held  that  the  tixree- 
year  3eciior.  applies  to  shcriils. 


e .CL-hlOL 


lr  view  of  the  above  auth  rltles,  it  is  the  opinion 
of  this  department  that  a salt  cam  ot  be  maintained  at 
this  time  by  bulllvan  eounty  against  a sheriff  i or  the 
recovery  of  excessive  f .es  retained  by  him  for  the 
years  of  1935  and  1936,  which  lees  were  reported  on 
aj  ust  5,  1937,  to  the  co_nty  clerk  ol  bullivar.  County 
by  the  otate  Auditor's  office,  by  reason  of  an  audit 
of  the  various  county  offices  of  that  county,  ouch 
an  action  Is  barred  in  three  years  from  august  t>,  1937, 
by  the  statute  of  i-imitatior s,  as  set  out  in  section 
1015  K.  5.  Missouri,  19o9. 


iilHv  JVLD: 


respectfully  submitted 


RdY  , JcKil TRICK 

Attorney  General  of  i-isso  ri 


Vv.  j.  ’ jhht. 

Assistart  /tcorrey  General 


V : 


.-iEPOSSESSION  OF  MORT- 
GAGE PROPERTY  UNDER  THE' 
SOLDIERS T AND  SAILORS’ 
RELIEF  ACT  OF  1940: 


Under  the  Soldiers*,  etc.  Civil  fceliet 
Act  of  1940  a mortgagee  cannot  repoases 
an  automobile  bought  by  a person  in 
military  service  prior  to  Oct.  17,  1940 
if  the  mortgagor  is  unable  to  pay  be- 
cause of  his  military  service. 


June  3,  1942 


Vi 

mr.  Gordon  j.  . ..eir 
Attorney  at  Law 
Greenfield,  Missouri 

Dear  hr.  *eir: 

v.’e  have  for  answer  your  reouest  of 
February  14,  194..,  in  which  you  inquire  as 
follows: 


11 1 wonder  If  I c;.n  impose  upon  you 
for  the  answer  to  a legal  question, 
while  this  may  be  out  of  order  at 
the  same  time  I will  appreciate  you 
informing  me  on  the  same. 

' ■>here  an  automobile  dealer  ’.as  sold 
an  automobile  to  a person  and  this 
party  is  called  to  service,  can  the 
dealer  or  the  former  car  owner  re- 
possess the  automobile  during  the 
absence  of  the  mortgagor  or  is  lie 
competed  to  wait  until  the  selectee 
has  returned  from  service?" 

The  question  of  whether  or  not  a 
mortgagee  may  repossess  an  automobile  of  a 
person  in  the  military  service  will  depend 
upon  a federal  act  co  monly  referred  to  as 
the  Loldiers*  and  bailors  * Civil  Relief  <.ot 
of  1940,  c.  888,  sec.  301,  54  -tat.  1131, 
effective  set.  17,  . Lot  Is  in  part 

as  follows ( 50  U.  S.  ...  ...  sections  501-532): 

yf  jfc  Jjc  sjc  af;  >'£  -»•  , - - 

installment  contracts 
for  nurchase  of  nrouerty  " 

TTT  ' No  person "who  prior  to  the  date- 
of  approval  of  this  —ct  has  received, 
or  whose  assignor  has  received,  under 
a contract  for  the  purchase  of  real 
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or  personal  --ronerty,  or  of  lease 
or  bailment  with  i view  to  purchase 
of  such  roperty,  a deposit  ax  in- 
stallment of  r'ne  purchase  orico  fro.u 
n -ersor  or  from  the  assi  ^noi  o:  a 
- , be  - 

nent  of  such  deposit  ot  installment, 
has  entered  military  service,  shall 
exercise  any  rirht  or  option  under 
such,  contract  to  rescind  o:  tor.  iin- 
r.te  ths  contr:  ct  or  reuune  possession 
of  the  property  for  nonpayment  of 
any  installment  fellinp  dut.  during  • 
the  oeriod  of  sucl  : Ita:  service, 
except  hy  action  in  a court  of  com- 
petent !urir  ie  ion:  Provided. 

That  nothing  eontai  . Ca  Is  c- 
t ion  shall  prevent  the  edifica- 
tion, termination,  or  cancelation 
of  any  such  co  -struct,  or  prevent 
the  ro^osse.  sion  or  rotonti  n of  pro- 
perty Purchased  ox-  received  under 
such  contract,  pursuant  to  a mutual 
eyr cement  of  b’-.o  > "ties  thereto,  or 
their  assignees,  ir  such  a-reanant 
is  executed  in  v/ritl  : - Subsequent  to 
the  staking  of  sue!  c tract  and  dur- 
ing or  after  the  period  of  ailituxy 
servic  the  person  concerns  , 

(2)  *ny  uorson  who  shall  knowingly 
resume  '>ossession  of  property  v;hich 
is  the  sub' cot  ef  this  section  other- 
wise than  a r provided  in  subsection 
(1)  hereof  sh;  11  bo  guilty  of  ; nis- 
demeanoy  ar.d  shall  ba  punished  by 
impri some  t not  to  exceed  one  year 
or  by  fine  not  to  exceed  1,000,  or 
both, 

(h)  I:-»or  tip  hearing  of  such  action 
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the  court  nay  order  the  repayment  of 
prior  installments  or  deposits  or  any 
part  thereof,  as  a condition  of  termin- 
ating the  contract  and  resuming  posses- 
sion of  the  property,  or  may,  in  its  dis- 
cretion, on  its  own  notion,  and  shall , 
except  as  provided  in  section  303  {section 
533  of  this  Appendix ) , on  application  to 
it  by  such  person  in  military  service  or 
some  person  on  .‘  is  behalf,  order  a stay 
of  proceedings  as  provided  in  this  Act 
unless,  in  the  opinion  of  the  court,  the 
ability  of  the  defendant  to  comply  with 
the  terns  of  the  contract  is  not  mater- 
ially affected  by  reason  of  such  service; 
or  it  -j\y  make  such  other  disposition  of 
the  case  as  nay  be  equitable  to  conserve 
Interests  >f  all  -unties. 

C.  888,  sec.  308,  54  Stat.  1188,  effec- 
tive October  17,  1240,  is  as  follows: 

"Mortgages . trust  deeds,  etc. 

IT)  Th e 'r o v i s'fTn s of  this  section  shall 
apply  only  to  obligations  originating 
prior  to  the  date  of  approval  of  this 
Act  and  secured  by  mortgage,  trust  deed, 
or  other  security  in  the  nature  of  a 
mortgage  upon  real  or  personal  property 
owned  by  a person  in  military  service  at 
the  commencement  of  the  period  of  the 
military  service  and  still  30  owned  by 
him. 

(2)  In  any  proceeding  commenced  in  any 
court  during  the  period  of  military  ser- 
vice to  enforce  such  obligation  arising 
out  of  nonpayment  of  any  sum  thereunder 
due  or  out  of  any  other  breach  of  the 
terms  thereof  occurring  prior  to  or  dur- 
ing the  period  of  such,  service  the  court 
may,  after  hearing,  in  its  discretion, 
on  its  own  root  ion,  and  shall,  exceot  as 
provided  in  section  303  (section  533  of 
this  appendix),  on  application  to  it  by 
such  person  in  military  service  or  aoue 
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person  on  his  behalf,  unless  in  the 
opinion  of  the  court  the  ability  of 
the  defendant  to  comply  vdth  the 
terras  of  the  obligation  is  not  ma- 
terially affected  by  reason  of  his 
military  service — 

(a)  stay  the  roceedlnfts  us 
provided  i . this  .ct;  or 

(b)  make  such  other  dis-osl- 
ti  'n  of  t'  e case  as  :::ay  be 
equitable  to  conserve  the 
interests  of  all  parties. 

(f  J i.o  s le  under  e nov/e  r of  sale 
ox  under  a jud  yner.t  entered  uj^on 
warrant  of  attorney  to  confess  judg- 
ment containe.  i asiy  su.c1  obliga- 
tion shall  vo  v lid  if  made  during 
the  eriod  of  military  service  or 
within  three  ronths  thereafter,  un- 
less unon  an  order  of  sale  previously 
granted  by  t'ne  c rt  and  a return 
thereto  made  nd  approved  by  the 
court.'' 

C.  8C8,  sec.  303 , 54  tat.  1183,  of 
fective  October  17,  1942,  is  as  follows: 

"■vih,/  of  >3Ch  on  to  r 3£u~e  ossesslon 

of  motor  y.Tol-V:  ' 7 p i “by 

jurcjiaco  money  mortgage,  c ndl'tio'.rT*" 
lea  ca  .tr  of  c . 

Ifc"  court  shall  stay  u oroc  ’eding  to 
resume  possess 'on  of  a motor  vehicle, 
tractor,  or  the  accessories  of  either, 
or  for  an  order  of  s>.  le  thereof,  vd  ere 
said  lotor  vehicle,  tractor,  or  acces- 
sories are  eucu  .bered  bv  a "irchase 
money  uortPiaye,  conditional  s les 
oontrtot,  or  & leure  or  bailment  with 
a view  to  purchase,  unless  the  court 
shall  find  that  50  per  centum  or 
more  of  the  nurchaso  price  of  said 
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property  .*"35  been  oaid,  but  In  such 
proceeding  t'  e • ourt  nay,  before  enter- 
ing an  order  or  .ludgment.,  require  the 
nlaintiff  to  file  a bond,  approved  by  the 
court,  conditioned  to  inde:inif,r  t^e  de- 
fendant, if  in  military  service,  against 
any  loss  or  damage  that  he  may  3uffer  by 
reason  of  any  such  1u3~mcnt  or  order 
should  the  ,1  ad-vent  or  order  be  sot  aside 
in  "Thole  or  in  "art.  * 7 " ” 

In  the  recent  case  of  .Tonaioa  havings 
hank  v.  hryan,  .,5  . V.  S.  (2d)  IV,  bo  in  • j se 

where  it  was  sought  to  foreclose  a mortgage  given 
by  a soldier  in  the  service  of  the  U.  3.  Array 
prior  to  October  17,  1940,  the  oourt  construed  the 
foregoing  stated  in  the  following  language: 

" " "*  Of  course,  the  fact  that  a 

defendant  is  in  military  service  in  net 
a defense  to  the  action  under  the  sol- 
diers’ and  Sailors*  Civil  Relief  Act  of 
1G4C,  54  TJ*  n.  St  at.  at  Large,  p.  1178, 

. . . Lx  sections  501-585* 

That  act  by  tip  means  contem plates  that 
persons  able  to  meet  their  obligations 
may  set  u > the  act  in  bar  to  prevent  cre- 
ditors from  pursuing  their  remedies.  It 
does  mean  that  soldiers  end  sailors  in 
the  service  who  ore  handle. o d by  rea- 
son of  their  '.'.lit  - ry  service,  either  in 
uiking  valid  defenses  to  an  action  or  in 
:eeting  their  financial  obligations, 
shall  have  the  protection  of  the  court 
to  prevent  nre.iuclice  to  tl  eir  ri"Ltf.  by 
reason  of  such  service. 

The  .ueetior.  thei  crises:  Is  the  defen- 
dant John  . Bryan  prejudiced  bj 
service  herein  and  is  his  ability  to 
conduct  his  defense  materially  affected 
by  such  service?  If  such  be  the  fact, 
then  while  what  is  set  forth  in  his  Br- 
aver does  not  constitute  a denial,  a 
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defense  or  u counterclaim  and  really  is 
no  answer  to  the  matters  set  ^orth  in 
the  co’ lylui  it , the  court  could  stay  all 
proceedings  herein,  pursuant  to  Section 
9 -Gluicrs'  end  tailor’s  Civil 
Hell  f ot  of  1-40,  o<-  T'.  o.  stat.  at 
Lar^e,  p.  1101,  50  U.  fl.  0.  b.  appendix 
bion  21*  That  section  provides,  is 
follows:  ’At  any  sta^e  ther-of  any 

action  or  proceeding  in  any  court  in  which 
a ersoi  in  military  service  is  involved, 
either  as  plaintiff  or  defendant,  during 
the  period  of  such  service  or  within  six- 
ty days  thereafter  may,  in  the  discretion 
of  the  court  in  which  it  is  pending,  on 
its  own  motion,  and  shall,  on  application 
to  it  by  such  person,  or  so~e  ocrcon  on 
his  ■ If,  _j3  stayed  as  ^rovldid  in  this 
-.ct , unless,  In  the  oninion  of  the  court, 
the  ability  of  oluintMf  to  prosecute  the 
action  or  the  defendant  to  conduct  his 
defense  is  not  materially  affected  by 
russon  of  his  military  service.’ 

There  is  absolutely  nothing  before  the 
court  on  which  it  could  base  an  opinion 
to  the  effect  that  defendant’s  ability  to 
duct  his  defense  is  naterially  affected. 
The  answer  and  the  affidavit  submitted 
set  forth  the  bare  facts  or  t.o  Ms  service. 

accord in  ly,  the  court  will  take  'roof  on 
the  matter  which  may  be  either  in  the 
form.  of  affidavits  or  testimony,  whichever 
the  parties  agree  u on.  After  sucl  proof 
has  1 een  furnished,  the  court  ./ill  be  In 
a nosition  to  determine  whether  or  not  a 
1 :a  granted,  the  len/rth  there- 
of and  the  terms  und  conditions  to  be  Im- 
pose ursuaat  to  -action  204  of  the  act 
(54  h.  A.  .-tut.  at  Large,  p.  1181,  IT. 

C • A,  t it • 50 , d Lx,  . 
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Hie  period  of  a stay  of  proceedings  Is  fixed  by 
50  U.  3*  C.  A,  see*  524,  54  Stnt,  1101,  which  provides: 


"Any  stay  of  any  action,  proceeding, 
attachment,  or  execution,  ordered  by 
any  court  under  the  provisions  of 
this  Act  may,  except  as  otherwise 
provided,  bo  ordoreu  for  the  period 
of  military  service  and  three  months 
the  eaftor  or  any  part  of  such  period, 
and  subject  to  such  terms  as  may  be 
Just,  whether  as  to  payment  in  In- 
stallments of  such  amounts  and  at  such 
tines  us  the  court  may  fix  or  other- 
wise* Where  the  person  in  military 
service  is  a codefondant  with  others 
tlie  plaintiff  nay  nevertheless  by  leave 
of  court  proceed  against  the  others," 


In  construing  this  statute,  we  bolieve  any  doubt 
should  be  resolved  in  favor  of  the  person  in  military 
service,  because  the  Act  was  plainly  enacted  for  ills 
benefit. 

Careful  consideration  must  be  given  to  the  question 
whether  the  panting  of  a stay  of  proceedings  is  discre- 
tionary or  mandatory,  when  the  conditions  stated  in  the 
statute  are  found  to  exist,  'ihooughout  tills  statute  it 
is  provided  that  when  the  conditions  of  tlie  granting  of  a 
stay  are  found  to  exist,  the  court  my,  on  its  own  motion, 
and  3hall  on  application  being  made,  grant  such  stay 
(50  If.b.C.A,  Sections  521,  53l  and  532,) 

One  of  tlie  conditions  of  the  granting  of  a stay  is 
prescribed  by  bO  U,S,C,A.  section  533,  which  in  part  pro- 
vides that,  "No  court  shall  stay  a proceeding  to  resume 
possession  of  a motor  vohiclo  • • • unloss  the  cou-t 
shall  find  that  50  per  centum  • • , of  the  purchase  price 
• • • has  been  paid  • • •" 
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Nothing  in  thut  section  provides  Y/hether  the  grant- 
ing  of  the  stay  is  diacre bionury  or  mandatory  when  the  50 
per  centum  of  the  purchase  price  has  been  paid,  oaid 
Section  555  must  be  construed  together  with  the  whole  Act, 
including  Section  551  of  the  some  Title,  w.iich  in  part 
provides,  . the  court  • , , no y in  its  discretion, 

on  its  own  iiotlon,  and  shall,  except  a a provided  in  sec- 
tion 505  (section  555  of*  t Is  Appendix)  on  a plication  to 
it  by  such  person  in  military  service  ...  order  a stay 
of  proceedings  ..."  (italics  ours)  Substantially  the 
same  provisions  arc  in  iection  552.  Heading  Goctionn  531, 
532  and  535  together,  it  13  our  opinion  thut  where  a 
motor  vehicle  is  the  subject  of  the  action,  a stay  c.nnot 
bo  grunted  in  any  event  unless  the  court  finds  th  t 50 
per  centum  of  the  urch  ae  price  has  been  paid,  but  that 
when  the  courts  so  fir.  s,  and  finds  that  the  other  neces- 
sary conditions  e.  iafc,  it  may,  on  its  own  motion,  but  mast, 
on  application  be  ude,  grant  such  stay.  Section  533, 
oupru,  does  not  affect  the  puesti  n whether  tho  'ranting 
of  the  stay  is  diocr  fl  rua*y  oz-  mandatory;  it  merely  adds 
an  additional  co  idition  to  the  :ra  itlop  of  such  stay,  whore 
a motor  vehicle  i tic  subject  of  tb  action. 


CulJCLU, 


In  view  of  the  above  authorities,  and  the  purpose  for 
w Hell  bho  Goldiers’  and  sailors 1 Civil  belief  Act  of  1940 
was  enacted,  it  Is  our  opinion  that  a mortgagee  ciuuiot  re- 
possess the  automobile  of  a person  in  military  service  wuero 
a deposit  or  Installment  of  tho  -urdzaoc  price  huS  been 
paid  Jpior  to  October  17,  1540,  except  by  action  ia  a court 
of  competent  jurisdiction. 

Iifl  such  action,  if  the  court  flndo  that  the  ability  of 
the  defendant  to  co  duct  his  defense  is  materially  affected 
by  his  military  oorvico,  and  that  50  per  centum  of  tho  pur- 
chase price  of  the  motor  vehicle  uus  been  paid,  tlxe  court  may, 
on  its  own  motion,  but  must  on  application  being  made,  grunt 
a 3tay  of  proceedings  for  the  durutlon  of  the  defendant *s 
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military  service  and  three  months  thereafter,  or  some 
part  of  such  period. 

If  the  court  finds  that  the  ability  of  the  defendant  to 
comply  with  tho  toms  of  the  contract  is  aaterlally  af footed 
by  his  military  service,  und  that  50  per  centum  of  tho  pur- 
chase prioe  of  the  automobile  lias  been  paid,  the  court  nay, 
on  its  own  motion,  but  must,  on  application  being  made,  grant 
a stay  of  proceedings  for  the  period  stated  above. 

If  the  court  finds  that  less  than  50  per  centum  of  the 
purchase  price  of  tho  automobile  has  been  paid,  the  court 
cannot  grant  a stay  of  proceedings,  but  may,  either  on  its 
own  motion,  or  on  application  being  made,  (1)  order  repay- 
ment of  prior  instalments  or  doposlts  or  part  thereof,  as 
a condition  of  terminating  the  contract  and  repossessing 
the  automobile,  (2)  or  the  court  may  require  the  plaintiff 
to  file  a bond  to  indemnify  the  defendant  against  loss  In 
tho  event  tho  jud  ment  Is  later  set  aside,  (3)  dr  the  court 
may  make  such  other  disposition  of  the  case  as  may  be  equitable. 


Respectfully  submitted. 


ERNEST  HUBUXJjL 

Assistant  Attorney-General 


APPROVED: 


liLY  IFcKiy  'OCK  " 

Attorney-General 
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SCHOOLS:  Directors  have  the  right  to  refuse  to  allow  the 

use  of  a school  building  for  other  than  school 
purposes. 


October  2t>,  1942 


Mr.  W.  *>.  Williams 
guperintundent  of  Schools 
Heynolas  County 
Centerville,  Missouri 


Dear  sir : 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date  in  which  you  submit  to  this  office  for  an 
opinion  the  following  question: 


"Does  the  board  of  education  have  the 
right  to  refuse  to  let  the  people  of 
the  community  have  Sunday  School  and 
church  in  the  school  house,  if  the 
people  voted  it  open  to  such  services 
at  tae  annual  school  meeting?" 


The  control  of  the  schoolhouse  of  a school  district 
is  governed  by  Mention  10087,  u.  S.  Missouri,  1909.  Be- 
fore considering  the  provisions  of  said  section  which  deal 
with  the  use  of  aohoolhouses  for  other  than  school  pur- 
poses, we  thinn  a study  of  the  history  of  such  provisions 
will  help  to  arrive  at  tne  correct  meaning  of  the  section. 

We  find  that  Section  7044,  n.  S.  Missouri , 1879, 
vested  in  the  directors  of  a district  the  care  and  keep- 
ing of  the  schoolhouse  ana  other  property  of  the  district, 
ana  charged  them  with  the  duty  to  provide  tne  school  with 
necessary  equipment.  This  was  as  far  as  the  statute  went. 

In  1881  tiie  Legislature  amended  suia  Seotion  7044 
of  the  1879  Statutes  (LaW3  of  1881,  page  202)  by  adding 
thereto  the  following  words: 
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r.  ... 


"nothing  in  tiiia  section  snail  oe  so 
construeu  a a to  prevent  the  use  of 
any  solioolhou3e  for  religious,  lit- 
erary or  other  public  purposes,  ween 
such  use  shull  be  demanded  by  u ma- 
jority  or  the  voters  of  3ucli  aistrict, 
voting  at  any  annual  or  special  meet- 
ing where  such  question  was  submitteu. " 


It  will  be  noteu  b>  the  foregoing  provision  that 
the  boara  was  author izea  to  allow  the  schoolhouse  to  be 
used  for  certain  other  purposes  than  noluin^  school  "when 
such  use  shall  be  ae^.ndea  by  a majority  or  the  voters  of 
suoh  district." 

Laid  provision  re_aruing  outsiae  U3es  of  the  scnool- 
house  x*emaineu  in  the  forego  inn  form  until  in  1691,  when 
the  Legislature  (Laws  of  1891,  pane  215)  amended  the  said 
section  containing  saiu  provision  by  including  amon^,  the 
purposes  i'or  wnich  tne  building  coulu  be  let , meetings  of 
any  farmer  or  labor  organization  or  30oiety  for  education- 
al purposes,  whether  secret  or  otherwise,  and  by  adding  to 
Swid  section  tuo  following: 


’'Provided,  uowevur,  tnut  wnen  the  use 
of  tne  school-house  is  ulloweu  for  the 
aoove  named  purposes  it  shall  be  the 
duty  of  the  party  or  parties  using  it 
to  keep  it  clean  and  in  good  repair, 
ana  to  leave  it  in  as  good  condition 
as  it  was  when  tney  took  cnarge  of  it: 
Provided,  further,  tnat  suoulu  tne 
party  or  parties  so  using  the  said 
scnool-houae  fail  to  comply  with  the 
provisions  of  tuis  act,  the  directors 
of  such  aistrict  may  refuse  them  the 
further  use  of  it  until  said  provis- 
ions ode.  oomplieu  ..ith." 


The  provisions  with  respect  to  the  U3e  of  the  build- 
ing for  otner  tnan  senool  purposes  remained  unenungea  until 
lv09,  wnen  the  Legislature  lLaws  of  1909,  page  770)  repealed 
said  section  of  the  statutes  in  v.nich  suia  provisions  were 
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contained  ana  enuctea  in  lieu  thereof  a new  statute, 
which  became  Section  10784,  K.  a.  .^issouri,  1909.  The 
portion  o!  suia  Section  10784  regaraing  the  use  oT  the 
builuing  for  other  than  sohool  purposes  read  as  follows: 


"The  boaru  of  directors  shall  not 
allow  the  use  of  the  schoolhouse  or 
school  premises  for  religious,  lit- 
erary ox*  other  public  purposes,  or 
for  the  meeting  of  any  farmer  or 
labor  organization,  secret  or  other- 
wise, except  when  such  use  shall  be 
aeiuanaed  by  a majority  of  the  voters 
of  the  aistrict  at  any  annual  or  spe- 
cial mectiiio:  Proviueu,  that  when 
the  use  of  the  scnoolhuuse  unu  school 
premises  is  alloweu  fox*  the  above 
named  purposes,  they  may  oe  so  used 
until  the  next  cainuul  meeting,  ana  it 
shall  be  the  auty  ox*  the  person  or 
persons  so  usin^  them  to  keep  them 
clean  and  in  gooa  repaix*,  and  to  leave 
them  in  as  good  condition  us  they  were 
when  they  tooic  charge  of  them:  Pro- 
vided, further,  that  should  the  person 
or  persons  so  using  the  schoolhouse 
ana  school  pi’emises  fail  to  comply 
with  the  provisions  of  this  section, 
the  boaru  of  uirectoi*s  of  such  dis- 
trict may  refuse  fux'ther  use  of  them 
until  aula  provisions  are  complied 
with." 


Said  Section  10784,  h.  a.  Missouri,  1909,  was  re- 
pealed In  191b  (Laws  of  1915,  page  582)  and  a new  section 
enacted  in  lieu  thereof,  which  sain  new  section  is  now 
Section  10oo7,  ..  Missouri,  1909,  ana  which  reeds  us 

follows: 


"The  boaru  of  uirectors  or  boaru  of 
euucation  snail  have  the  care  unu  keep- 
ing of  all  property  belonging  to  the 
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district,  anu  shall  provide  tne 
necessary  globes,  maps,  charts,  ap- 
paratus, supplementary  oooks,  and 
other  material  X‘or  tlie  use  of  tlie 
school.  The  ooara  shall  keep  the 
schoolhouses  anu  other  uullaings  in 
goou  repaii*,  tne  grounus  belon_ing 
txiereto  in  goou  condition,  una  snail 
provide  fuel,  heating  apparatus,  and 
other  material  and  appliances  neces- 
sary for  the  proper  heating,  light- 
ing, ventilation  and  sanitation  of 
the  schoolhouses;  shall  nave  the 
floors  swept  and  the  fires  made  at 
the  expense  of  the  district,  and 
cause  an  accurate  account  of  the  ex- 
pense thereof  to  be  Xept  anu  a re- 
port of  tne  8 a»ue  to  be  maue  at  tne 
next  annual  meeting.  The  soar a of 
directors,  or  board  of  education, 
having  charge  of  tne  schoolhouses, 
builulugs  and  grounds  appurtenant 
tnereto,  may  allow  the  free  use  of 
such  houses,  builuings  ana  Orounas 
for  tne  free  discussion  of  public 
questions  or  subjects  of  general  puu- 
lic  interact,  for  the  meeting  of  or- 
ganizations of  citizens,  anu  for  such 
other  civic,  social  una  educational 
purposes  as  will  not  interfere  with 
tne  prime  purpose  to  enloh  such  houses, 
Duiluings  ana  grounas  are  uevotea:  Pro- 
viaed,  that  at  any  annual  or  special 
meeting  the  use  of  the  sohoolhouse  for 
any  of  tne  above  purposes  may  by  a ma- 
jority vote  of  the  qualified  voters 
voting  on  the  proposition  be  prohi cited. 
Such  prohi oiti on  shall  remain  In  effect 
until  tne  next  annuul  school  meeting, 
whenever  any  such  application  shall  be 
grantee  end  tne  use  of  such  houses, 
buildings  or  grounds  shall  be  permitted 
for  tne  purposes  aforesaid,  tne  board 
of  directors,  or  board  of  education, 
having  charge  of  tne  same  may  provide, 
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Tree  of  charge,  heat,  li0ht  and 
janitor  service  therein  when  neces- 
sary, ana  may  rxake  such  other  pro- 
visions, free  of  charge,  as  may  be 
needful  for  tne  convenient  and  con- 
fortable  use  of  such  houses,  build- 
ings anu  gi-ounus  for  such  purposes, 
or  saiu  boaras  of  directors,  or 
boaras  of  education,  may  require  all 
such  expenses  to  be  paid  by  the  or- 
ganizations or  persona  who  are  ul- 
loweu  the  use  of  the  houses,  build- 
ings aim  grounds.  ^11  persons  upon 
whose  application,  or  at  wnose  re- 
quest, tne  use  of  any  sohoolhouse, 
uuiluin0,  or  part  thereof  or  any 
grounds  appurtenant  tnereto,  *.ay  be 
perxiittea  us  herein  provided,  snail 
be  jointly  and  3ev ex-ally  liable  for 
any  injury  or  uaxiage  thereto  v.jiich 
dix-ectly  results  from  such  use,  or- 
dinary wear  and  tear  excepted:  Pro- 
viaeu,  however,  this  article  shall 
not. apply  to  cities  which  have  ox* 
wy  hei’eafter  have  75,000  inhabitants 
or  more." 


Ijy  referring  to  the  fox-egcrlng  histox*y  of  the  provit  ‘ ons 
in  q lest ion  we  find  that  prior  to  1881  the  school  board  was 
oiiiuqad  with  the  care  and  custody  of  the  sonoolhouse,  and 
was  not  periditted  to  allow  suoh  sohoolhouse  to  be  used  for 
anything  other  than  school  purposes.  With  the  statute  in 
tnut  form,  the  supreme  Court  of  this  state  held  that  the 
school  board  was  without  authority  to  allow  the  sohoolhouse 
to  be  useu  for  any  purpose  other  tnan  the  holding  of  school, 
(aorton  v.  Hearn,  67  go,  501.) 

The  first  authority  gi-antea  by  law  for  tne  use  of  the 
sohoolhouse  fox*  other  than  school  purposes  was  tnut  contain- 
ed in  tne  amendment  of  1881,  supra,  which  pi-oviuea  that 
nothing  in  the  statute  grunting  the  sohool  board  custouy  of 
the  sohool  building  should  prevent  the  use  of  same  for  re- 
li0iou3,  literary  or  other  public  purposes  wnen  such  use 
should  be  demanded  by  a majoi’lty  of  the  voters  of  the  dis- 
trict.  guc'n  px-oviso  appears  to  have  been  a limitation  upon 
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the  control  oi'  the  scnoolhouse  vested  in  the  directors, 
gaid  proviso,  in  effect,  said  that  the  directoi*s  could 
not  prevent  the  use  of  the  builuing  for  other  purposes 
than  school  purposes  if  a wajority  of  the  voters  at  an 
election  uuly  held  deiuandeq  its  use  for  religious,  liter- 
ary or  other  public  purposes. 

By  the  amenument  of  1691,  supra,  the  Legislature 
enlarged  tne  suia  provision  with  regard  to  allowing  the 
use  of  the  schoolhouse  for  certain  outsiue  purposes  when 
such  use  shoulu  be  aemonaea  by  a majority  of  the  voters 
in  on  election  upon  thut  question,  but  auueu  a proviso 
making  it  the  duty  of  the  persons  so  usin^,  the  building 
for  such  purposes  to  Keep  it  clean  and  in  good  repair, 
and  to  leave  it  in  as  boou  conuition  as  wnen  they  took 
charge  of  it.  gala  latter  amendment  also  granted  the 
boara  of  uirectors  the  right  to  refuse  the  further  use 
of  the  schoolhouse  fox*  such  outsiue  purpo.  es  if  the  par- 
ties so  using  it  fail  to  comply  witn  the  provisions  re- 
garding the  careful  use  of  the  building. 

It  will  be  seen  by  the  amendment  of  1691  that  the 
Legislature  unuoubteoly  understood  the  provision  allow- 
ing the  voters  to  aemand  the  use  of  the  schoolhouse  for 
outsiae  purposes  as  a limitation  upon  the  powex*  of  the 
dix*ectors  and  as  a right  wnich  the  voters  nad.  By  said 
amendment  of  1891  the  Legislature  liuiteu  tne  i'ight  of 
the  people  to  use  the  schoolhouse  for  outsiue  purposes, 
even  though  such  use  hau  been  demandeu  by  a majority  of 
the  voters,  when  such  use  was  being  abused.  In  such  lat- 
tex*  case  tne  uirectors  were  authorizeu  to  refuse  to  allow 
the  further  use  of  the  building.  Therefore,  the  law,  as 
it  stood  after  the  amendment  of  1891,  contained  limita- 
tions on  both  the  directors  and  the  patrons  ox'  the  school 
in  connection  with  the  use  of  tne  schoolhouse  for  outside 
purposes.  Evidently  experience  had  convinced  the  Legis- 
latui*e  that  neither  tne  boa^d  nox*  tne  patrons  snould  be 
given  unlimited  right  to  use  the  school  builaing  for  out- 
side purposes. 

The  new  statute  of  1909  covering  tne  use  of  the 
building  pi*oviaea  tnnt  "the  boara  of  uirectors  snail  not 
allow  the  use  of  the  schoolhouse  or  scnool  premises  for 
religious,  literary  or  other  public  purposes,  or  for  the 
meeting  of  any  farmer  or  labor  organizations,  secret  or 
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otherwise,  exempt  when  such  uae  shall  be  demanded  by  a 
majority  oi‘  the  voters  of  the  uistriot  at  any  annual  or 
special  meeting  * * . w This  statute  of  1909  expressly 

limited  the  authority  of  the  boaru  of  uirectors  to  al- 
low tne  use  of  the  schoolhouse  for  outside  purposes,  but 
provided  that  tney  should  not  alloy;  such  use  except  when 
such  use  nad  been  demanded  by  a vote  of  the  majority  of 
the  voters  of  the  district,  gaid  act  of  1909  further 
provided  that  in  case  tne  persons  so  using  suoh  building 
for  outside  purposes  should  not  comply  with  the  provi- 
sions of  the  act  regarding  the  proper  care  of  the  build- 
ing wuile  being  so  used,  the  board  of  uirectors  could 
refuse  the  further*  use  of  it,  but  that  otherwise  when  the 
voters  had  demanded  tne  use  of  it  at  an  election,  such 
right  of  use  should  continue  until  the  next  annual  meet- 
ing of  the  voters.  The  act  of  1909  was  also  both  a limi- 
tation on  the  power  of  the  directors  to  allow  the  use  of 
the  schoolhouse  for  outside  purposes  anu  a limitation 
upon  the  patrons  of  the  district  using  the  building. 
Similar  to  the  not  of  1891,  the  act  of  1909  vested  in  the 
directors  the  ultimate  decision  as  to  the  proper  care  of 
the  building  and  as  to  when  the  use  of  the  same  for  out- 
side purposes  should  be  stopped. 

The  act  of  1915,  which  is  now  Section  10o57,  R.  S. 
Missouri,  1959,  provided  as  follows: 


" * * * The  board  of  directors,  or 
board  of  education,  having  charge  of 
the  schoolhouses , buildings  and  grounds 
appurtenant  thereto,  may  allow  the  free 
use  of  suoh  houses,  buildings  and 
grounus  for  the  free  discussion  of  pub- 
lic (jueutions  or  subjects  of  general 
public  interest,  for  the  meeting  of  or- 
ganizations of  oitizens,  ana  for  such 
other  civic,  social  and  educational  pur- 
poses as  will  not  interfere  with  the 
prime  purpose  to  which  suoh  houses, 
buildings  and  grounds  are  devoted:  Pro- 
viaeu,  that  at  any  annual  or  special 
meeting  the  use  of  the  schoolhouse  for 
any  of  the  above  purposes  may  by  a ma- 
jority vote  of  the  cjuulified  voters 
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votin0  on  the  proposition  be  px*o- 
hibiteu.  juca  prohibition  shell  re- 
gain in  effect  until  the  next  annual 
school  meeting.  Whenever  any  such 
application  shall  be  grunted  ana  the 
use  of  suoli  houses,  ouilaings  or 
grounds  shall  be  permitted  for  the 
purposes  aforesaiu,  the  board  of  di- 
rectors, or  boaru  of  education,  hc.v- 
in^  churge  of  tile  suae  may  provide, 
free  of  charge,  neat,  light,  and 
janitor  service  therein  when  necessary 
unu  may  aaku  such  other  px*ovisions, 
free  of  charge,  us  ujxy  be  needful  for 
the  convenient  and  comf ortable  use  of 
such  houses,  builuings  and  grounds  for 
such  purposes,  or  soiu  boards  of  di- 
rectors, or  boards  of  education,  iuay 
require  all  suoh  expenses  to  be  paid 
by  the  organizations  or  persons  who 
are  allowed  the  use  of  the  houses, 
buildings  anu  grounds.  .J.1  persons 
upon  whose  application,  or  at  whose 
request  the  use  of  any  schoolhouse, 
builuinj,  or  part  thereof  or  any 
grounds  appurtenant  thereto,  may  be 
permitted  as  nerein  proviaea  shall  be 
jointly  and  severally  liable  for  any 
injury  or  a&mage  tnereto,  v.nich  di- 
rectly results  froia  suoh  use,  oruinary 
wear  and  tear  except eu:  Proviaea,  how- 
ever, this  act  snail  not  apply  to  cities 
which  have  or  nay  hereafter  have  75,000 
inhabitants  or  more." 


By  tne  latter  act  it  will  be  seen  that  the  directors 
'h.ay  allow'1  tne  use  of  the  schoolhouse  for  outside  purposes 
when  HTTTelr  juagwent  such  use  will  not  interfere  with  the 
prime  purpose  to  which  such  schoolhouse  is  uevotea,  to-wit, 
tne  purpose  of  conductin0  a public  school.  The  law  as  it 
now  stands  does  not  in  any  way  say  that  tne  board  ounnot 
prevent  tne  use  of  the  building  for  outside  purposes  when 
such  use  is  uemandeu  by  a majority  of  the  voters,  as  aid 
the  provisions  of  the  aot  of  1881.  The  first  part  of  gection 
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10bo7  vests  the  cure  ana  keeping  of  the  schoolhouse  in 
the  directors  of  tiie  aistrict,  und  then  follows  the  pro- 
vision that  the  bourd  "may  ullow"  the  use  of  the  build- 
ing for  outside  purposes  when  such  use  will  not  inter- 
fere with  the  main  purpose  to  v.nich  the  building  is 
devoted.  Hud  the  act  stopped  with  the  last  quo tea  por- 
tion, there  woula  have  been  no  limitation  upon  the  right 
of  the  board  of  directors  to  allow  tne  free  use  of  the 
schoolhouse  for  certain  outside  purposes.  However,  said 
statute  oontains  the  following  proviso.: 


"Proviuea,  that  at  any  annual  or 
special  meeting  the  use  of  the  school- 
house  for  any  of  the  above  purposes 
may  by  a majority  vote  of  the  quali- 
fied voters  votin^  on  the  proposition 
be  prohibited.  Such  prohibition  shall 
remain  in  effect  until  the  next  annual 
school  meeting. " 


Thus,  the  Legislature  evidenoea  an  intention  to  pro- 
vide a check  upon  the  board  of  directors  in  allowing  the 
use  of  a schoolhouse  for  outsiae  purposes. - That  check  is 
a vote  of  the  majority  of  the  voters  of  the  distxlct.  It 
was  eviuently  the  purpose  of  the  Legislature  to  provide 
that  where  directors  became  reckless  or  careless  in  allow- 
ing the  use  of  sohool  property  for  outside  purposes,  the 
voters  of  the  district  could  stop  such  use  of  the  building 
by  voting  against  it.  The  vote  against  it  would  hold  good 
until  the  next  annual  school  meeting.  By  that  time  a board 
might  be  elected  in  whom  the  voters  had  more  confiaence 
and  perhaps  at  that  meeting  tne  voters  woula  not  restrict 
the  board  in  allowing  the  use  of  the  builuin^  for  outsiae 
pux*poses. 

We  think  it  is  cleax*  that  the  statute  as  it  now 
stands  leaves  the  authority  to  grunt  the  use  of  tne  buila- 
ing  for  outside  purposes  to  the  boara  of  directors,  sub- 
ject only  to  that  right  being  taken  away  from  them  by  the 
voters  of  the  district.  Instead  of  the  voters  being  al- 
lowed to  demanu  the  use  of  tne  builaing,  as  they  were 
allowed  to  under  former  statutes,  they  are  now  given  only 
a veto  power  over  the  boara  of  directors.  Absent  the 
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exercise  Oi.  t.uis  veto  power  oy  tne  voters,  tne  boara  nas 
tne  entire  say  us  to  wuen  tne  buiiuin0  may  oe  useu  for 
certain  aesi^nutou  outsiue  purposes.  Tue  uouru  uoes  not 
have  to  wait  until  the  voters  tell  them  they  can.  ^rant 
the  use  oT  the  scnoolhouse  lor  such  purposes,  but  tney 
can  so  allov.  the  use  ox  tue  scnoolhouse  until  they  are 
stopped  by  the  voters.  Tue ref ore , the  voters  do  not  vote 
to  open  the  scnoolhouse  for  outsiue  purposes,  cut  the 
only  vote  tney  nave  in  that  re^aru  is  to  close  the  school 
house  against  its  usu  for  such  purposes. 

3aia  Section  10oo7  furtaer  leaves  to  tne  boara  of 
directors  tne  determination  of  waether,  when  they  allow 
tne  use  of  the  building  for  outside  purposes,  the  expenses 
inoiaent  to  such  use  snail  be  provides.  free  uy  tie  uis- 
trict  or  wnetner  such  expenses  snail  be  paid  by  the  per- 
sons or  organizations  so  ailoweu  to  use  tne  builuin^. 

The  statute,  therefore,  seems  to  vest  the  entire  matter 
of  ueterminin0  now  and  when  the  scnoolhouse  may  be  used 
for  outsiue  purposes  in  the  boara  of  uirectors,  subject 
only  to  tne  power  of  the  voters  to  restrain  then  by  a ma- 
jority vote.  If  tne  boaru  elects  not  to  allow  the  school- 
house  to  be  useu  for  outsiue  purposes,  the  builuino  cannot 
be  so  useu.  ho  authority  is  iven  tne  voters  unaei*  the 
law  as  it  stanas  now  to  compel  the  uoaru  to  ^rant  the  use 
of  the  builuing  for  such  purposes.  Tne  only  authority 
wnich  the  voters  have  in  tnat  re^aru  is  to  prohibit  the 
boara  from  ir«ntin0  the  use  of  tne  ouiluint,  for  outside 
purposes.  They  uo  not  have  any  autnority  to  compel  the 
boaru  to  ^rant  the  use  of  the  builuln0  fox*  ouen  purposes. 

In  ax'rivluti  ^t  the  above  conclusion  we  have  not 
overloolceu  jection  10419,  n.  o.  nisaouri,  19o9,  wnich  pre- 
scribes tne  powei's  of  tne  voters  at  an  annual  school  meet- 
in0.  jaiu  section  reaus,  in  yai* u , as  follows: 


"Tne  ^uallfieu  voters  assembled  at 
the  aiinual  meeting*  when  not  other- 
wise proviuea,  shall  ^ave  power  by  a 
majority  of  the  votes  cast: 
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".Fifth — To  aetoi-mino,  by  majority 
vote,  whether  or  not  tne  school- 
house  of  the  district  may  be  used 
uuring  the  onsuing  year  for  relig- 
ious, literary  or  other  purposes, 
or  for  the  meeting  of  farmer  or 
labor  organizations,  secret  or  other- 
wise. " 


gain  Section  10419  is  clearly  a general  statute 
covering  the  powex*s  of  the  voters  at  an  annual  meeting. 

It  ahoula  be  noted  that  the  section  proviues  that  ".hen 
not  otherwise  provided,"  tae  voters  shall  have  power  to 
ao  the  things  therein  enumerated,  one  of  which  is  to  de- 
terirlne  whethex*  or  not  the  schoolhouse  shall  be  used  for 
the  ensuing  year  for  certain  outside  purposes,  as  we 
have  pointed  out  above,  we  think  tho  determination  of  the 
l'ight  to  use  a schoolhouse  for  outside  ,:uxTpose3  has  been 
"others  ise  pi'oviaed"  for  by  Section  10dd7,  supra,  which 
vests  the  power  of  such  determination  In  the  board  of  di- 
rectors. Of  course,  by  both  Sections  10oS7  and  1CK19, 
the  voters  have  the  right  to  vote  ~t  the  annual  meeting 
on  whether  the  board  shall  be  prohibited  from  allowing 
the  use  of  the  schoolhouse  for  the  uesitnateu  outside 
purposes  uuring  the  ensuing  year. 

It  is  a familiar  i*ule  of  statutory  construction 
that  all  statutes  touching  the  same  subject  matter  should 
be  read  together  and  harmonized,  if  possible,  so  as  to 
t^ive  effect  to  all  of  them.  (Little  Aivur  Lr^inage  Jis- 
trlot  v.  Lassater,  025  Lo.  496,  29  g.  W.  (2a)  716.)  By 
reading  Jections  10667  ana  10419  together,  we  think  they 
harmonize  in  that  botu  of  tnem  cun  be  given  force  ana  ef- 
fect by  holding  that  tae  board  of  directors  has  the  right 
to  determine  whether  the  school  building  shall  be  used 
fox'  certain  outside  purposes,  unless  the  votex-s  at  the 
annual  meeting  by  a majority  vote  pi-ohibit  the  boax*a  from 
so  aping. 


OONOLUJlOh 


It  is,  tnerefore,  tue  opinion  of  this  department 
that  in  all  school  aistx'icts  of  this  state,  except  in 
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cities  having  75,000  inhabitants  or  more,  the  board  of 
directors  has  the  right  to  refuse  to  let  the  people  of 
the  community  use  the  sohoolhouse  for  civic,  sooial  and 
educational  meetings,  and  the  voters  of  the  district  do 
not  have  the  right  to  compel  the  board  to  grant  the  use 
of  the  building  for  such  purposes. 


Respectfully  subuitteu 


H&cLtY  H.  KAY 

.j3sistunt  attorney  General 
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attorney  General 
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BOARD  OF  pHARMACY: 

» 

LICENSES: 


Appeal  does  not  vacate  Board's  revoca 
tlon  of  license  pending  decision  of 
Governor  and  Attorney  Genernl. 


January  12,  1942 


Honorable  Ted  D.  Vuillard,  Secretary 
Board  of  harmacy 
Ca  denton,  issouri 


Dear  Sir: 


V«e  are  in  receipt  of  your  letter  of  January  7th 
wherein  you  state  eh  follows: 


"On  lebru&ry  27,  1941  the  Missouri 
Boerd  of  Pharmacy  revoked  the  license 
of  Harry  Ludmeyer  of  Joplin,  Missouri 
and  Abraham  I.  Schnaer  of  Kansas  City, 
Missouri.  They  in  turn  as  provided 
for  by  the  Statutes  appealed  to  the 
established  Appeal  boaru,  consisting 
of  you  and  the  Governor. 

"Hearings  upon  which  were  held  before 
you  in  tho  early  part  of  September 
1941,  as  yet  this  office  has  had1 no 
notice  of  what  decision  has  been  ren- 
dered in  the  matter  by  you  and  the 
Governor.  These  men  have  now  demanded 
that  I issue  them  a renewal  license 
to  practice  pharmacy  for  1942  in 
lissouri,  stating  that  due  to  the  fact 
an  appeal  is  still  pending  and  that 
they  are  still  in  good  si-anding  and 
are  eligible  to  practice  pharmacy  in 
Missouri . 

"I  am  asking  whether  or  not  in  your 
opinion  these  licenses  should  be  issued 
or  withheld  until  your  final  decision 
in  the  case  is  rendered.  I will  appre- 
ciate an  early  reply  to  this,  since 
these  men  are  insistent  upon  receiving 
their  license." 
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lection  10006,  Revised  Statutes  of  Missouri,  1939 
provides  for  renewal  of  licenses  for  pharmacists  In 
part  as  follows: 


"Lvery  person  now  licensed  or  register- 
ed es  a pharmacist  under  the  laws  of 
this  sttte  shall  be  entitled  to  con- 
tinue in  the  practice  of  his  profession 
until  the  thirty-first  day  of  December, 
1909,  and  after  such  date  shall  be  en- 
titled to  renewal  of  his  license  under 
the  provisions  of  this  chapter  upon 
the  presentation  of  an  application  for 
such  renewal.  * * * " 


Section  10007,  Revised  Statutes  of  Missouri,  1939 
provides  for  an  appeal  to  the  Governor  and  Attorney 
General  from  the  action  of  the  Board  in  revoking  a 
license . 


"If  the  applicant  for  license  as  a 
pharmacist  has  complied  with  all  the 
requirements  of  the  two  preceding 
sections,  the  board  of  pharmacy  shall 
enroll  his  name  upon  the  register  of 
pharmacists  and  issue  to  him  a license 
which  shall  entitle  him  to  practice  as 
pharmacist  for  a period  of  one  year 
from  the  date  of  said  license.  The 
board  of  pharmacy  may  refuse  to  grant 
a license  to  any  person  guilty  of 
felony,  or  gross  immorality  or  who 
is  addicted  to  the  use  of  alcoholic 
liquors  or  narcotic  drugs  to  such  an 
extent  as  to  render  him  unfit  to  prac- 
tice pharmacy;  and  the  board  of  phar- 
macy may,  after  due  notice  and  hearing, 
revoke  a license  for  like  cause  oi 
any  license  which  has  been  procured 
by  fraud,  or  the  license  of  anyone 
who  shall  allow  his  license  to  be 
used  where  he  is  not  personally. 


Hon.  Ted  L».  billard 
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actively  and  continuously  engaged  In 
the  pharmaceutical  business  at  a 
fixed  and  definite  location.  An 
appeal  from  the  action  of  the  board 
in  refusing  to  grant  or  in  revoking 
a license  for  such  cause  may  be  taken 
to  the  governor  and  attorney-general, 
the  decision  of  which  officers,  either 
affirming  or  overruling  the  action  of 
the  board  shall  be  final." 


The  question  Is  whether  the  appeal  to  the  Governor 
and  Attorney  General  vacates  the  Board's  action  so  that, 
pending  a decision  of  the  Governor  and  Attorney  General, 
the  men  may  secure  a renewal  license  to  practice  pharmacy 
in  Missouri  for  the  year  1942. 

It  is  to  be  noted  that  the  Governor  and  ttorney 
General,  In  considering  the  actions  of  the  Board  of 
Pharmacy  in  revoking  a license,  may  either  affirm  or 
overrule  the  action  of  the  Board.  The  appeal  Is  not 
tried  de  novo  since  there  is  no  provision  made  by  statute 
for  rehearing  the  case  a second  time  by  the  Governor  and 
Attorney  General.  The  record  made  by  the  hoard  Is  simply 
reexamined,  and  the  Board's  action  affirmed  or  overruled. 

An  analogous  situation  is  found  in  the  case  of 
Silent  Automatic  Sales  Corporation  v.  Stayton,  45  Fed. 
(2d)  476,  1.  c.  477,  478,  wherein  the  court  considered 
the  question  of  whether  a Juagment  in  a court  below  was 
vacated  upon  appeal.  The  court  said: 


"In  a number  of  states  a distinction  is 
drawn  between  appeals  from  courts  of 
record,  where  the  case  is  affirmed  or 
reversed  upon  a re-examination  of  the 
record  made  below,  and  those  tried  de 
novo  In  the  appellate  court,  such  as. 

In  Missouri,  an  appeal  from  a justice 
of  the  peace  to  a circuit  court  of  the 
state.  The  rule  In  this  circuit  has 
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thus  been  declared  by  Judge  Thayer, 
speaking  for  thl3  court  in  hansom  v. 

City  of  llerre,  101  P.  665: 

w,V.hen  a case  removed  to  an  appellate 
court  lOj  a writ  of  error  or  an  appeal 
Is  not  there  tried  de  novo,  but  the 
record  made  below  is  simply  re-examined, 
and  the  judgment  either  reversed  or 
affirmed,  such  an  appeal  or  writ  of 
error  does  not;  vacate  the  Judgment 
below,  or  prevent  it  from  being  pleaded, 
and  given  in  evidence,  as  an  estoppel 
upon  issues  which  were  tried  and  deter- 
mined, in  the  absence  of  a statute 
providing  that  it  shall  not  be  so 
used  pending  appeal.  A supersedeas 
bond  merely  stays  process  for  enforce- 
ment or  the  judgment,  and  does  not 
vacate  the  judgment,  or  change  its 
effect  as  an  estoppel.' 

"This  case  is  cited  and  discussed  with 
approval  by  the  Supreme  Court  of  Missouri 
in  Rodney  v;  Gibbs,  184  Mo.  1,  14,  82 
S.  Y*.  187 i Reference  is  also  made  to 
Freeman  on  Judgments  as  stating  the 
'settled  doctrine.'  In  that  text-book 
we  find  the  following  language . 

"'In  some  cases  the  operation  of  an 
appeal  has  been  made  to  depend  upon 
the  character  of  the  jurisdiction  of 
the  appellate  court.  If  the  latter 
court  has  authority  to  try  the  cause 
de  novo,  and  to  settle  the  controversy 
by  a Judgment  of  its  own,  and  to  enforce 
such  judgment  by  its  own  process,  then 
it  is  plain  that  by  the  appeal  the  judg- 
ment of  the  Inferior  court  is  not  merely 
suspended.  It  is  vacated  and  set  sside. 
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anu  can  no  longer  hove  effect  as  an 
estoppel.1  2 Free  tan  on  Judgments, 
par.  722,  p.  1528. 

"This  statement  of  the  rule  Is  In 
accord  with  a long  lino  of  ilissouri 
decisions:  Turner  v.  :<orthcut  Mc- 

Carty, 9 Mo.  252;  Lee  v.  Kaiser,  80 
' :o • 431;  Ketchum  et  al.  v.  Thatcher, 

12  so.  App .v  185;  Viilliams  v.  Lewie, 

47  to.  App.  657;  Lari  v.  Ilart,  89  Mo. 
263,  1 C.  . 238;  Young  v.  Thrasher, 

61  Mo.  App.  413;  George  v.  ’Jailer  (Mo. 
Sup.)  19  S.  V. . (2d)  284.” 


In  referring  to  the  nature  of  a trial  "de  novo,” 
the  court,  in  the  case  of  Hichols  v.  Vinson,  32  Atl. 
(Del.)  325,  said: 


"The  case  then  comes  up  to  this  court 
to  be  tried  Me  novo,1  that  is,  just  as 
though  no  action  whatever  had- been  in- 
stitute in  the  court  below." 


And  in  the  case  of  Parte  .roralf3,  53  S.  Y<*  ( 9x* 
Cr.)  107,  108,  the  court  said: 


"The  term  Me  novo1  means,  'a  new;  a 
second  time*1  1 Rap*  & L.  Law  bict., 

8 Am.  & Lng*  Lnc.  Law  (2d  Ld.)  p.  832 *" 


Section  2738,  Revised  Statutes  of  Missouri,  1939, 
provides  that  appeals  from  Justice  courts  shall  be  tried 
de  novo* 


"U, on  the  return  of  the  Justice  being 
filed  in  the  clerk's  office,  the  court 
shall  be  possessed  of  the  cause,  and 
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shell  proceed  to  hear,  try  end  deter- 
mine the  seme  anew,  without  regarding 
any  error,  defect  or  other  Imperfection 
In  the  original  summons  or  the  service 
thereof,  or  on  the  trial,  judgment  or 
other  proceedings  of  the  justice  or 
constable  in  relation  to  the  cause.” 


There  is  nothing  in  Section  10007,  supra,  comparable 
to  the  above  section,  which  v/ould  permit  the  Governor  and 
Attorney  General  to  "proceed  to  hear,  try  and  determine 
the  same  anew.”  It  ia  obvious  that  the  Legislature,  in 
restricting  their  decision  "either  affirming  or  overruling 
the  action  of  the  Board,"  intended  merely  a reexamination 
of  the  Board's  record.  In  declaring  the  decision  of  the 
Governor  and  Attorney  General  to  be  "final,"  it  was  meant 
that  no  further  appeal  from  their  decision  would  be  per- 
mitted. 

From  the-  foregoing,  we  are  of  the  opinion  that  the 
appeals  of  Harry  Ludmeyer,  Joplin,  Missouri,  and  Abraham 
I.  Schnaer  of  Kansas  City,  Missouri,  under  Coction  10007, 
Revised  Statutes  of  Missouri,  1939,  does  not  vacate  the 
action  of  the  Board  of  Pharmacy,  and  that  their  renewal 
licenses  should  be  withheld  pending  a decision  by  the 
Governor  and  Attorney  General. 


Respectfully  submitted. 


iAX  Y.ASSLRMAN 

Assistant  ttorney  General 


APPROVED : 


WTH  C.  THUKLO 

(Acting)  Attorney  General 


MY.:  VC 
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Sale  of  public  lands 


January  .7,  194S 


lion.  Lark  «ilson 
Prosecuting  Attorney 
Henry  Comity 
Clinton, Missouri 

Dear  Mr.  Wilson: 


This  is  In  reply  to  your  letter  of  recent  date, 
w: ere in  you  request  an  opinion  from  this  department  on  the 
question  of  the  procedure  for  the  sale  of  public  lands  in 
a county. 


In  your  letter  you  indicate  that  the  tract  of  land 
sought  to  be  sold  Is  a portion  of  Section  16  of  a certain  1®n- 
ship  and  range.  The  16th  section  of  each  Congressional  Town- 
ship may  bo  sold  bj  virtue  of  the  provision  of  Lection  12717, 
R.  L.  Lo.,  1939,  w.  ich  is  as  follows: 

"In  all  congressional  townships  in  this  state 
in  which  there  are  fifteen  hOL Beholders,  they 
shall  have  the  right  to  sell  their  sixteenth 
sections,  or  such  lands  as  have  been  or  shall 
be  selected  in  lieu  thereof;  and  upon  a peti- 
tion of  a majority  of  such  householders,  ttie 
county  court  shall  make  ai  order,  a copy  of 
which  shall  oe  furnisi  ed  the  sheriff,  direct- 
ing him  to  expose  such  lands  to  sale  at  the 
court  house  door,  and  while  the  circuit  oourt 
of  tlie  county  is  In  sets  ion,  after  giving 
twenty  days*  notice  thereof:  Provided,  that 
in  any  fractional  township  in  this  state  where- 
in less  than  fifteen  householders  now  or  shall 
hereafter  reside,  a majority  of  the  householders 
of  s.  ch  fractional  township  may  petition  the 
county  court  for  an  order  to  sell  the  sixteenth 
section  in  such  township,  or  other  lands  wi.ich 
have  been  or  shall  be  selected  in  lieu  thereof, 
in  like  manner  as  hereinbefore  ,-rovided. " 
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In  speaking  of  the  duties  imposed  on  the  county 
Court  by  this  section  the  Lupre.e  Court  in  the  case  of 
Doddridge  v.  Pattei’son  222  ho.,  146,  153  said: 

" . *By  reading  that  section,  it  will  be 
seen  that  the  county  court  has  no  authority 
upon  its  own  instigat  ion  to  sell  the  school 
lands  of  the  respective  townships  of  the 
county,  but  that  its  authority  and  Juris- 
diction to  order  such  lands  to  be  sold  in 
the  ordinary  townships  depend  upon  two 
conditions  precedent  or  jurisdictional  facts-- 
first,  that  the  township  must  have  at  least 
fifteen  householders;  and,  second,  that 
a majority  of  them  must  petition  the  county 
court  to  make  an  order  to  sell  the  lands. •» 

Again  at  1.  c.  1-4  the  court  said: 

" * *A  congressional  township  is  six 
miles  square  and  contains  thirty-six 
sections  of  land,  -t 

The  forming  o the  congressional  township  is  pre- 
scribed by  section  7ol  at  page  50  of  Title  43  U.-.C.A.  This 
section  provides  in  part  as  follows: 

"The  public  lands  shall  be  divided  by  north 
and  south  lines  run  according  to  the  true 
meridian,  and  by  others  crossing  then  at 
right  angles,  so  as  to  f orm  townships  of 
six  miles  square-,  unless  wtere  the  line  of 
an  Indian  reservation,  wr  of  tracts  of  land 
ai  rveyea  or  patented  prior  to  hay  18,  1796, 
or  the  course  of  navigable  rivers,  .nay  ren- 
der this  impracticable;  and  in  that  case 
tills  rule  must  be  departed  from  no  further 
than  such  ^articular  circumstances  require." 

Prom  your  letter,  it  appear i.  that  you  may  be  under  the 
impression  that  the  township  referred  to  in  said  section  12717 
supra,  is  a "municipal  township"  * '..e  think  the  language  of 

this  section  clearly  Indicates  that  the  lawmakers  did  not  have 
in  mind  a "municipal  township"  but  intended  to  and  did  refer  to 
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the  "congressional  township". 

The  lands  within  the  bounds  of  tne  sixteenth 
section  of  each  towns!. ip  are  school  lands  and  tie  title  to 
such  lands  ctoes  not  pass  to  the  counties  but  must  be  passed 
in  accordance  with  the  provision  of  said  section  12717. 

The  provisions  of  said  section  were  in  effect  long  prior 
to  t he  la, s creating  a "municipal  township." 


CONCLlibloN 

i’rora  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  a majority  of  the  householders  of  the  municipal 
township  41  of  range  26  in  Henry  County,  Lissouri,  must  si^n 
a petition  for  the  sale  of  the  lands  1.*  awowon  sixteen  of 
said  township  ana  i-an^e  oeioro  tne  comity  court  has  oithority 
to  -~axe  an  order  for  the  sale  of  s ame. 

Respectfully  submitted. 


TYKE  t.  HORTON 
A.SILTA.JT  ATTORNEY  GE!! ; J>L 


APPROVED: 


VANE  C.  TIIIKLO 

(Acting)  Attorney  General 


TOWNSHIP  Township  officers  who  failed  to  qualify  as 

OFFICERS:  provided  by  Statutes  are  ae  facto  officers 

and  full  credit  may  be  given  their  official 
acts  unless  the  third  party  has  knowledge 

of  the  failure  to  qualify 
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Honorable  i^ark  Wilson 
Prosecuting  attorney 
Henry  bounty 
Clinton,  Missouri 

i>ear  olr: 

■*e  h ve  for  answer  your  letter  of  the  fifth  of 
Haroh,  1942,  will  oh  Is  ae  follows: 

"The  Township  officers  In  one  of  our 
townships  have  felled  to  comply  with 
sections  13954-13955,  K.  o. , 1939,  in 
regard  to  their  qualifications. 


•<e  would  like  to  know  if  these  officers 
can  legally  perform  their  duties  as 
tovmshlp  officers  and  if  full  effect 
oan  be  given  to  any  duties  and  acts 
they  perform. " 


tlon  13964,  R.  -i. , 1939,  provides  as  follows: 

"-very  person  chosen  or  appointed  to 
the  office  of  township  trustee  and  qx 
treasurer,  member  of  the  town- 
ship board,  township  collector,  or 
township  clerk,  and  officio  town- 
chip  assessor,  or  constable,  before  he 
enters  on  the  duties  of  his  office  and 
within  ten  days  after  he  shall  be  noti- 
fied of  his  election  or  appointment, 
shall  take  and  subscribe,  before  some 
Justice  of  the  nesce,  suoh  oath  or  af- 
firmation as  is  prescribed  by  law." 

and  section  13956,  R.  1S39,  provides  as  fol- 
lows : 


" ^uch  person  shall,  within  ten  days 
thereafter,  cause  such  certificate, 
together  with  his  aoceutanoe  of  the 
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office  to  be  filed  In  the  office  of 
the  township  clerk;  his  neglect  or  re- 
fusal so  to  do  shall  be  deemed  a re- 
fusel  to  serve." 

In  rn  early  cnee,  Le.,  State  v.  McAdoo,  36  Mo,,  45 

the  Supreme  Court  said  a 6 follows: 

"*  * #It  appears  from  the  record,  thst 
at  an  election  held  In  Laclede  county 
on  the  6th  day  of  September  Inst,  for 
sheriff  of  said  county,  the  defendant 
and  several  other  t ersons  were  candi- 
dates for  the  said  office  of  sheriff, 
and  that  he  received  the  highest  num- 
ber of  votes  cast,  but  had  failed  to 
take,  file  and  subscribe  the  oath  re- 
quired of  candidates  by  the  Constitu- 
tion of  this  Ctnte,  within  fifteen 
dajs  next  cr°cedlng  the  election. 

By  section  S of  Art*  i-L.  of  the  Con- 
stitution, no  vote  In  any  election  by 
the  oeoole  shall  Me  cast  un,  nor  shall 
any  certificate  of  election  be  granted 
to  any  Derson  who  shall  not  within 
fifteen  days  next  receding  such  elec- 
tion have  taken,  subccriced  and  filed 
said  oath, 

hoodoo,  having  omitted  to  comply  with 
the  requirements  of  the  ConFtltutlonj 
was  Ineligible;  and  the  casting  uo 
the  votes,  and  issuing  the  certifi- 
cate to  him,  were  acts  unauthorized  by 
law,  and  null  and  void,  *«e  t re  of 
opinion,  therefore,  that,  in  exercis- 
ing the  ritlitt  and  rlvlleges,  and  re- 
ceiving the  emoluments  of  said  office, 
he  ha6  been  guilty  of  usurpation,  and 
we  accordingly  adjudge  that  he  be  ous- 
ted therefrom. 

having  no  evidence  that  he  acted  from 
any  other  thsn  mistaken  views,  we  for- 
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bear  imnoelng  any  fine  on  him,  end 
only  order  that  he  nay  the  costs. 
Judge  iiolmee  concurs,  Judge  Lovelace 
absent. " 


Thisl-°v  he  a never  been  changed. 

In  t te  v.  Smith,  reported  In  lo9  8.  . (2d)  929, 
"■4 5 Ho.,  L.  C*  1158  th«  court  sets  out  and  upholds 
the  following: 


"Moreover,  we  are  of  the  o inlon  that 
Dr.  lilt che  11  wa#  at  least  de  facto 
alderman.  *^n  officer  de  facto  Is  to 
be  distinguished  from  an  officer  de 
jure,  and  le  one  vho  h?  s the  refuta- 
tion or  £ -a nee  of  being  the  of- 
ficer he  assumes  to  be  but  vho,  in 
f >ct,  under  the  law,  h s no  ri  ht  or 
title  tc  thc  office  he  assumes  to 
hold.  He  i?  distinguished  from  r 
mere  usurer  or  intruder  by  the  fact 
that  the  former  holds  by  some  color 
of  right  or  titl^  while  the  latter 
intrudes  upon  the  office  and  assumes 
to  exercise  its  functions  without 
either  the  legal  title  or  color  of 
right  to  such  office.  'here  one  le 
actually  in  •'ossesslon  of  a public 
office  and  discharges  the  duties 
thereof,  tne  color  of  right  which  con- 
stitutes him  a de  facto  officer,  may 
consist  in  »n  election  or  appointment, 
holding  over  after  the  expiration  of 
hi 6 term,  or  by  acquiescence  by  the 
public  for  such  a length  of  time  as 
to  raise  toe  presumption  of  a color- 
able right  by  election,  a anointment, 
or  other  legal  authority  to  hold  such 
office,  the  duties  of  the  office  are 

exercised  under  color  of  a known  elec- 
tion or  appointment  which  ie  void  for 
want  of  cover  in  the  electing  or  ap- 
pointing body,  or  for  some  defect  or 
irregularity  in  its  exercise,  such 
ineligibility  , want  of  over  or  defect 
being  unknown  to  ttye  public.'  ho- 
juillin  Municipal  wor->oretibns,  2nd 
Sd.,  -devised  /ol.  2,  ~ec.  fiCK  , - age  204" 
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In  the  case  of  An  ego  r v.  -chool  district  I»o.  16, 
Newton  County,  14?  W#  (2d)  360,  the  court  up- 
holds the  doctrine  as  set  out  below: 

* * * Hut  In  atete  ex  rel  v.  ^erklns, 

139  i-io.  1C6,  loo.  clt.  117,  40  8.  W. 

660,  loc,  clt.  352,  cohere  tills  question 
arose,  it  was  stated:  'The  foundation 
stone  of  this  whole  doctrine  of  p.  de 
facto  officer,  as  gathered  from  all  the 
authorities,  seems  to  be  that  of  pre- 
venting the  public  or  third  persons 
from  being  deceived  to  their  hurt  by 
relying  in  good  faith  upon  the  genuine- 
ness and  validity  of  acts  done  be  a 
psetjdo  officer.  However  much  color  of 
authority  may  clothe  the  person  who  as- 
sumes to  eri'or-  the  function  of  an  of- 
fice end  discharge  It?  duties,  yet,  If 
the  .'ublic  cr  third  persons  ^re  not  de- 
ceived thereby, -if  they  know  the  true 
state  of  t ie  case, -the  reason  which 
gives  origin  or  existence  to  the  rule 
\diich  validates  the  ret  of  an  officer 
de  facto  cer  s°s;  and  • 1th  It  e i , '»!- 
so,  all  of  Its  ordinary  validating  in- 
cidents end  consequences. " 

In  the  cane  of  btate  ex  rel  v.  Seay,  64  ho.  39,  the 
court  -Tit in;  the  o lnior.  .-‘8* 

"The  law  abhors  vacrnciee  In  oubllo 
office  and  great  nreoautions  are  taken 
to  guard  against  their  occurence.  The 
policy  of  the  !?•>  If  to  have  someone 
always  In  place  to  discharge  the  dutlee 
of  oubllc  offices,  and  In  a doubtful 
cane  the  construction  of  the  lew  fix- 
ing the  tenure  of  cn  office  would  be 
greatly  influenced  by  that  consider- 
ation; but  where,  as  in  this  c^se, 
there  is  a cr.su s omissus  resulting 
from  giving  the  langur  -g  of  the  law 
the  only  construction  of  which  It  Is 
fairly  susceptible,  the  court b must 
leave  it  to  the  law-making  power  to 
make  provisions  to  avoid  such  a.  conse- 
quence. " 


Hon.  ±.Iark  Vilson 
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It  Is  ther< fore  the  opinion  cf  this  office 
that  the  township  officers  are  usurpers  in 
their  o fices  a::.d  cannot  legally  hold  the 
same,  but  that  full  effect  can  be  riven  to 
any  cte  tier  farmed  by  then  prior  to  their 
removal  fro  a office  arovidinr  that  third 
part 1 who  may  have  been  injured  by  their 
acts  did  not  have  knowlod  *e  of  their  lack: 
.of  ual if i cat ion  for  t oir  offices, 

.aspect  'ully  submitted, 


... 
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PUBLIC  AEh j.NI STRATORS : Section  301,  Laws  of  Missouri,  1941 
page  286,  is  constitutional. 


March  17,  1942 


Don.  Conn  Withers 
Prosecuting  Attorney 
Liberty,  Missouri 

Dear  Mr.  Withers* 

We  are  in  receipt  of  your  letter  of  recent  date 
wherein  you  request  an  opinion  from  this  department  based 
on  the  following  statement  of  facts: 

"The  question  has  been  raised  concerning 
the  duty  of  the  Public  Administrator  of 
Clay  County,  Missouri,  whose  term  expir- 
ed December  31,  1940,  to  make  final 
settlement  and  turn  over  assets  on  es- 
tates in  his  hands  which  were  received  by 
him  as  such  Public  Administrator  to  his 
succersor,  the  present  Public  Administrat- 
or of  said  County. 

"The  former  Public  Administrator  has  been 
advised  that  the  Act  of  the  1941  Legisla- 
ture relating  to  this  subject  is  void  and 
unconstitutional • 

"i  enclose  a copy  of  the  opinion  rendered 
by  Lawson  3c  Hale,  Attorneys  at  Law,  to  the 
former  Public  Administrator,  expressing 
the  foregoing  view. 

"I  make  no  personal  expression  concerning 
the  correctness  of  the  conclusion  reached 
in  the  opinion  enclosed,  but  merely  supply 
it  so  you  may  see  the  question  raised  and 
the  position  taken  by  the  former  Adminis- 
trator insofar  as  this  may  assist  your 
Department  in  its  research  on  this  question. 
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"Will  you  please  advise  whether  or  not. 

In  your  opinion,  considering  the  Acts  of 
the  1941  Legislature  of  Missouri,  the 
former  Administrator  is  required  to  make 
such  final  settlement  and  turn  over  such 
assets  in  estates  of  which  he  took  charge 
as  Public  Administrator  t his  successor. 

We  are  enclosing  herewith  two  opinions  which  have 
been  heretofore  rendered  by  this  departnent  construing 
Section  301,  Laws  of  Missouri  1941,  namely,  one  to  Hon. 

S.  F.  Weir,  Judge  of  the  Probate  Court,  Atchison  County, 
Rockport,  Missouri,  and  one  to  Hon.  R.  F.  Sevier,  Judge 
of  the  Probate  Court,  Liberty,  xissouri.  It  is  our  view 
that  the  two  previous  opinions  answer  all  questions  of 
those  presented  by  your  opinion  request  with  the  exception 
of  the  one  touching  the  constitutionality  of  lection  301, 
supra,  fte  therefore  limit  this  opinion  to  the  question, 
"Is  Section  301,  page  236,  Laws  of  Missouri,  1941,  con- 
stitutional?" 

Section  301,  supra,  provides  as  follows: 

"The  public  administrator  shall  before  the 
first  day  of  the  regular  term  of  the  pro- 
bate court  after  the  expiration  of  one 
year  after  his  successor  in  office  shall 
have  qualified,  publish  notice  of  final 
settlement  as  is  provided  in  Section  22=,, 
of  the  Revised  Statutes  of  Missouri,  1939, 
for  all  estates  in  his  charge  as  public 
administrator  in  which  final  settlement 
car.  oe  made  during  that  term  of  court. 

Jpon  the  first  day  of  s Id  term,  the  Pro- 
bate Judge  shall  upon  his  own  motion, 
order  the  public  administrator  to  account 
for  and  deliver  all  money,  property  or 
papers  belonging  to  all  estates  in  his 
hands  in  whloh  final  settlement  can  not 
be  made  during  that  term  of  court,  to  his 
successor  in  office,  or  to  the  heirs  of 
said  estate,  or  to  any  executor  or  adminis- 
trator regularly  aopointed,  as  provided  b 
law,  and  such  accounting  and  delivery  shall 
be  accomplished  during  that  term  of  court. 
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Provided  that  when  the  Public  Adminis- 
trator shall  turn  over  the  assets  of 
an  estate  to  his  successor  In  office,  or 
to  any  other  executor  or  administrator 
regularly  appointed  as  is  provlced  by 
law,  and  before  any  final  distribution 
has  been  made  of  the  assets  of  the  estate, 
dge  shall  allow  him  compen- 
sation base's  on  the  proportionate  part  of 
the  services  and  trouble  rendered  for  the 
period  of  time  such  Public  Administrator 
actually  served  as  such  administrator, 
and  provided  that  such  compensation  for 
services  rendered  by  both  the  original 
and  succeeding  administrator  who  shall  com- 
plete the  work  of  such  administration  shall 
not  exceed  a commission  of  five  per  cent 
on  personal  property  and  all  ^oney  arising 
from  the  sale  of  real  estate." 

In  the  case  of  Witssmann  v.  The  S.  Ry.  Co.,  131  Ko. 

612,  1.  cl  618,  the  court  raid: 

"Adjudicated  cares  do  not,  as  a general 
rule,  afford  us  much  asei  tance  In  parsing 
upon  questions  of  this  character,  other 
than  in  a general  way,  as  each  case  must  be 
adjudged  according  to  its  own  peculiar  facts 
and  the  directnere  or  remoteness,  as  the 
care  may  be,  of  its  provisions  to  matters  in 
consonance  with  its  title.  * * * # * * * " 

In  the  case  of  State  v.  Lavis,  284  8.  W.  465,  1.  c. 

470,  the  court  hi  d this  to  say: 

"•Statutes  in  pari  materia  are  those  which 
relate  to  the  seme  person  or  thing,  or  to 
the  sajne  class  of  persons  or  things.  In 
the  construction  of  a particular  statute, 
or  in  the  interpretation  of  any  of  its 
provisions,  all  acts  relating  to  the  same 
subject,  or  having  the  same  general  purpose, 
sho. Id  be  read  in  connection  with  it,  as 
together  constituting  one  law.  The  endeavor 
should  be  made,  by  tracing  the  history  of 
legislation  on  the  subject,  to  ascertain 
the  uniform  and  consistent  purpose  of  the 
Legislature,  or  to  discover  how  the  policy 
of  the  Legislature  with  reference  to  the  sub- 
ject-matter has  bee  . changed  or  modified 
from  time  to  time.  With  this  purpose  in 
view  therefo  e it  is  proper  to  consider. 
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not  only  acts  passed  at  the  same  session 
of  the  Legislature,  but  also  acts  passed 
at  prior  and  subsequent  sessions,  and 
even  those  which  have  been  repealed.  * *" 

In  tracing  the  history  of  this  section,  we  find  that 
it  was  first  enacted  in  substance  in  1857,  and  we  herewith 
copy  verbatum  the  original  section  Section  1,  together 
with  its  title: 

"ADMIKIST'iATORS.  AN  ACT  concerning  Public 
Administrators. 

•&#•**•»*■&■****■**»***■***•* 

lie  it  enacted  by  the  General  Assembly  of 
the  State  of  Missouri,  as  follows: 

"Sec.  1.  That  every  Public  Administrator 
in  this  State,  as  well  the  present  incum- 
bents as  their  successors  in  office,  shall, 
at  the  expiration  of  the  term  for  which  he 
shall  have  b^en  appointed  or  elected,  con- 
tinue to  have  charge  of  any  estate  of  which 
he  shall  have  commenced  the  administration, 
until  such  estate  shall  have  been  fully 
administered,  or  he  shall  be  discharged  In 
the  ordinary  course  of  law,  as  other  admin- 
istratore;  Provided,  ho  ever.  That  this 
section  of  this  act,  so  far  as  it  a plies  to 
the  county  of  St.  Louis,  shall  ba  so  limited 
as  to  req  ire  the  Public  Administrator  of 
said  county,  within  one  year  from  the  time 
his  successor  in  office  shall  be  elected  and 
qualified,  to  turn  over  to  such  successor  all 
estates  and  property  in  his  hands,  as  such 
Public  Administrator,  which  he  shall  not, 
within  said  year,  have  finally  settled*  * * 
»«**•«****«*•««*««•«♦*" 

This  section,  sup- a,  was  retained  in  our  statutes  verbatim 
until  the  General  Statutes  of  1865,  (See  G.  S.  1365,  page  516, 
Section  12.) 

In  the  revision  of  the  Statutes  in  1879,  the  original 
section  was  somewhat  changed.  Y.e  therefore  copy  Section  309, 
page  46,  Lswb  of  niiseouri  1379,  which  reads  as  follows: 
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"To  continue  In  char;  e of  est-e tes  after 
end  of  tore . --  every  public  administra- 
tor in  this  state  shall,  at  the  expira- 
tion of  the  ter^  for  which  he  shall  have 
been  appointed  or  elected,  continue  to 
have  charge  of  any  estate  of  which  he 
shall  have  commenced  the  a dm Ini s ration, 
until  such  estate  shall  be  fully  admin- 
istered, or  he  shall  be  discharged  in 
the  ordinary  course  of  law  as  other 
administrators.  (G,  S.  516,  Sec.  12, 
amended . )” 

Shen  the  statutes  of  1389  were  revised,  the  1379 
section  was  reworded  and  designated  Section  301,  pa  e 175, 
R.  S.  Mo.  1389,  and  reads  as  follows: 

"To  continue  in  charge  of  estates  until 
nisctaar:  e of  estates  until  discharged, 
etc.  — When  a public  administrator  has 
been  appointed  to  uake  charge  of  an 
estate,  he  shall  continue  the  administra- 
tion until  finally  settled,  unless  he  re- 
signs, dies,  is  removed  for  cause,  or  is 
discharged  in  the  ordinary  course  of  law 
as  the  administrator.  (R«  S.  1379,  fee. 

309,  amended.) 

This  wording  was  retained  until  the  repeal  and  reenactment 
of  Section  301,  pare  236,  Laws  of  Missouri,  1941,  supra. 

In  the  case  of  State  ex  rel  Mueller  Packing  Co.  v. 
Calvlrd,  92  S.  S.  (2d)  134,  1.  c.  188,  the  court  said: 

"As  the  above-quoted  title  to  the  act  of 
1913  clearly  stated,  that  act  repealed 
article  1,  chapter  98,  R.  S.  Mo.  1909,  and 
enacted  the  new  article  in  lieu  thereof. 

Under  those  circumstances,  this  court  held 
in  Sherrill  v.  Brantley,  334  497,  loc. 

cit.  502,  66  S.  W.  (2d)  529,  530,  that: 

’The  title  of  the  original  act  became  there- 
by the  title  of  the  later  law  and  the  con- 
stitutionality of  the  substituted  section 
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is  to  be  determined  upon  whether  it 
comes  properly  within  the  purview  of 
this  title,  State  ex  rel.  v.  Gideon, 

277  Mo.  356,  210  S.  ft.  353.’ 

."Article  1,  chapter  93,  R.  S.  1909,  was 
enacted  in  1907.  In  contained  a com- 
prehensive title.  Laws  Mo.  1907,  p. 

377.  Section  3972  thereof  (Laws  Mo. 

1907,  p.  330)  is  exactly  the  sa*e  as 
the  present  section  3707,  Mo  su  gestion 
is  made  nor  can  be  logically  made  that 
section  3707  does  not  properly  come 
within  the  purview  of  the  title  of  the 
act  of  1907." 

At  the  outset,  we  wish  to  make  the  observation  that 
if  the  legislature  had  not  seen  fit  to  have  enacted  Section 
1,  Laws  of  Missouri  1357,  and  to  have  retained  sections  of 
similar  import  and  substance  to  the  present  time,  then  a 
public  administrator,  would  be  legally  bound,  in  his  official 
capacity,  to  make  a turn  over  settlement  in  all  estatee  in 
his  hands  immediately  after  the  expiration  of  the  last  day 
of  his  statutory  term,  and  upon  the  order  and  approval  of 
the  court.  If  he  was  elected  through  the  force  of  a section 
similar  to  Section  295,  R.  S.  Mo.,  1939.  Consequently, 

Section  1 of  the  Laws  of  1857,  and  subsequent  sections  of 
similar  import  and  substance  have  no  doubt  been  considered 
Invaluable  In  completing  the  administration  of  estates. 

We  wish  also  to  point  out  that  the  marked  difference 
between  Section  301,  Laws  of  Missouri  1941,  and  the  preceding 
sections,  is  that  Section  301  accelerates  the  administration 

of  estates. 

V>e  further  wish  to  point  out  that  Section  301  also 
provi  es  for  the  compensation  of  the  public  administrator  on 
those  estates  which  he  must  turn  over.  If  this  provision 
were  not  in  Section  301,  or  was  unconstitutional,  then  It 
is  our  view  that  Section  298,  R.  S.  Mo.  1939,  would  apply. 

In  the  brief  attached  to  the  opinion  request,  we  note 
that  It  is  the  position  of  the  attorneys  that  Section  301 
violates  Section  23,  Article  4 of  the  Constitution  of  Missouri, 
for  the  reason  that  the  title  to  the  section  does  not  clear- 
ly express  the  subject  of  the  act. 
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In  the  case  of  State  v.  Danuser,  6 S.  f.  (2d)  907, 
1.  c.  909,  the  court  said: 

"'The  state  Constitution  (section  23, 
art.  4),  is  read  to  little  purpose  if  it  be 
held  to  require  that  the  title  of  an  act 
must  present  the  particularity  of  an  itemised 
account  or  to  minutiae  of  a chemical 
analysis,  finen  the  Constitution  provides, 
therefore,  that  "no  bill  * * * shall  contain 
more  than  one  subject  which  shall  be  clear- 
ly expressed  in  its  title,"  it  simply  means 
that  the  title  shall  indicate  in  an  unmistake- 
able  manner  the  general  contents  of  the  act; 
it  does  not  require,  nor  was  it  Intended  that 
it  should  descend  into  particulars,  but  that 
it  will  be  sufficient  if  it  defines  the 
nature  of  the  statute  and  thus  informs  the 
reader  as  to  its  purpose.  The  nature  of 
this  constitutional  provision  being  thus 
understood,  the  tendency  of  the  courts  in 
numerous  rulings  has  been  to  construe  it 
liuerally  in  aid  of  all  wall  directed  legis- 
lative power.' 

"An  aonosite  ruling,  which  fits  like  a [3ove 
the  facts  in  the  instant  case,  is  that  of 
State  v.  4ullinix,  301  Mo.  335,  390,  257  S. 

W.  121,  123,  in  which  the  court  said: 

"•The  generality  of  a title  will  not  affect 
its  validity  where  It  does  not  tend  to 
cover  up  or  obscure  legislation  which  is  in 
itself  incongruous.  A requisite  to  con- 
gruity  is  that  the  amendatory  act  shall  per- 
tain to  and  admit  of  being  made  e consistent 
part  of  the  law  to  be  amended.  The  disposi- 
tion of  the  courts  has  always  been  to  avoid 
thwarting  the  efficiency  or  evident  salutary 
effect  of  legislative  action  by  a liberal  in- 
terpretation of  the  constitutional  provision 
(Burge  v.  H.  R.,  244  Mo.  76,  143  S.  W.  925; 

Booth  v.  Scott,  276  Mo.  1,  205  8.  W.  633).'" 

The  court,  in  the  case  of  Sherrill  v.  Brantley,  66 
S.  W.  (2d)  529,  1.  c.  532,  said: 
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H *The  purpose  of  a title  is  to  serve  as 
a clear  and  co  prehenslve  Indicator  of 
the  purport  of  the  act*  While  it  may  oe 
so  general  in  Its  terms  as  to  omit 
reference  to  or  the  expression  of  matters 
germane  to  the  principal  fea  ures  of  the 
statute,  if  it  sufficiently  indicates 
the  substantial  purpose  of  the  law,  it  will 
not  be  viol  tive  of  the  Constitution;  but 
where  a title  decends  to  particulars  and 
specifies  a certain  class  Included  within 
the  provisions  of  the  act,  to  the  exclusion 
of  others,  t does  not  sufficiently  indicate 
the  purport  of  the  law,  and  is  to  that  ex- 
tent violetive  of  the  constitutional  pro- 
vision.” 

And,  in  the  case  of  Craves  v.  Purcell,  35  S*  W.  (2d) 
543,  1.  c.  549,  the  court  said: 

"*  * *•  There  is  a presumption  that  the 
statute  here  assailed  is  constitutional . 

The  Durden  rests  upon  the  party  question- 
ing the  constitutional  validity  of  a 
statute  to  establish  its  unconst itutional- 
ity  beyond  a reasonable  dou.t,  and  if  its 
constitutionality  remains  in  doubt,  such 
doubt  must  be  resolved  in  favor  of  its 
validity.  * * c *" 

The  wording  of  the  title  to  Section  301,  Lows  of 
Missouri,  1941,  reads  as  follows: 

"AT:fI»ISTRATIOISj  delating  to  term  of 
office  of  public  administrators.  AN  ACT 
to  repeal  Section  301,  Article  13,  Chapter 
1 of  the  Revised  Statutes  of  Missouri, 

1939,  and  to  enact  in  lieu  thereof  a new 
section  relating,  to  the  term  of  office  of 
public  administrator a.” 

It  is  our  view  that  the  wording  of  the  title  of  the  act  clear- 
ly advises  one  that  the  section  of  which  it  is  a part  has 
somethin?  to  do  with  the  term  of  office  of  a public  adminis- 
trator and  xe  are  mindful  of  the  cases  set  forth  in  the  brief 
and  the  view  taken  by  the  attorneys  that  the  word  "term"  as 
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used  in  the  tJ tie  would  Indicate  a section  similar  to 
Section  29b,  supra,  'out  in  construing  titles  to  sections 
we  "iru s t give  the  words  of  the  act  a liberal  construction, 
with  the  view  of  sustaining  the  presumption  of  constitJon- 
ality,  as  dieting  ished  fro.  a restricted  construction. 

V.e  wish  to  point  out  that  regardless  of  the  pre- 
sumption of  constitutionality  thf t attends  the  wording  of 
the  title  of  an  act,  the  wording  of  the  title  of  Section 
301,  awe  of  'ifsc.^ri  1941,  wherein  it  reads  in  cart,  "An 
Act  to  Repeal  301,  Article  13,  Chapter  1 of  the  Revised 
Statutes  of  Missouri  1939,  would  1 mediately  and  clearly 
advise  one  that  the  section  of  the  statutes  which  gave  a 
public  administrator  the  right  to  administer  until  final 
settlement  of  all  estates  coding  Into  his  hands,  was  to  be 
repealed,  and  this  ri  ht  taken  away  fro’  hi  • Then  he  is 
met  with  the  wording  "end  to  enact  in  lieu  thereof  a new 
section."  V.e  think  this  wording  would  Immediately  advise 
a person  that  the  new  section  was  certainly  to  take  the 
place  in  some  measure  of  taction  301  that  was  repealed,  and 
when  he  is  met  with  the  further  wording  "relating,  to  the 
term  of  office  of  public  administrator",  he  would  certainly 
be  advised  that  that  wording  had  to  do  with  the  term  of 
office  of  public  administrator  as  defined  in  Section  301, 
Article  13,  Chapter  1,  R.  S.  l'o*  1939* 

We  think  .that  this  is  undoubtedly  a fair  observa- 
tion to  be  made  of  one  merely  reading  the  title  of  the  act, 
and  when  we  turn  to  Section  301,  of  which  the  above  is  the 
title  thereto,  we  find  that  the  wording  down  to  the  word 
"provided"  is  only  different  from  Section  f L , . • Wo* 

1939,  in  that  it  casts  the  duty  upon  the  public  administrator 
to  make  a turn  over  settle  ent  in  ail  estates  in  his  hands 
in  which  he  cannot  make  final  settlement  at  the  reg.lar  term 
of  the  probate  court  after  the  expiration  of  one  year  after 
his  successor  in  office  shall  tavo  been  qualified,  ^.ven 
under  Section  3C1,  R.  S.  Ko.  1939,  it  would  be  his  duty  to 
make  a settlement  in  all  of  these  caret,  the  difference 
being  that  under  section  301,  H.  d.  ‘o.  1939,  he  would  re- 
tain the  remaining  estates,  whereas,  under  Section  301, 

Laws  of  Ml  ssouri,  1941,  he  must  turn  them  over  to  Ms 
successor. 
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It  Is  our  view  that  when  the  rules  of  construction 
are  applied  to  Section  301,  Ls^s  of  Missouri  1941,  the  title 
t<-  oa«d  act  does  not  deceive  one  as  to  the  contents  of  the 
ensuing  section  and  therefore  "rust  be  held  to  be  constitution- 
al. 


Respectfully  submitted. 


B.  RICHARDS  CRKECIi 
Assistant  Attorney  General 


AP  POV  £•: 

ROY  McKITTRIC- 
Attorney  Ceneral 

BRC  : NS 


col  ;ty  treasurer: 

ISSUANCE  0?  PROTECTED 
WARRANTS  FOii  C OUITTY 
A it!  ITU RES: 


County  treasurer  nay  not  pro- 
test warrants  for  county  li- 
brary in  cases  where  the  r evenuc 
for  payment  of  warrants  is  not 
collected  in  the  year  of  the 
issuance  of  such  warrants. 


June  11,  1942 


Hon.  Robert  P.  C.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  v/hore- 
in  you  request  an  opinion  on  the  following  statement  of 
facts: 


FILE. 

' J 


J 


"Our  county  library  system  has  been  voted. 

It  was  voted  on  at  the  regular  school 
election  the  first  Tuesday  in  April,  The 
county  court  has  appointed  the  members 
of  the  board  — three  members  in  <ddition 
to  the  County  Superintendent  of  Schools. 

One  half  mill  was  voted  at  the  election. 

It  iB  now  being  extended  on  the  county 
tax  books.  Our  county  treasurer  would 
like  to  know  whether  he  should  protest 
warrants  on  the  anticipated  revenue  immed- 
iately, or  whether  he  must  wait  until 
the  actual  cash  is  in  his  hands,  which 
would  be  around  the  middle  of  January,  1945. 
Inasmuch  a s the  board  wants  to  s tart  op- 
erations now,  this  question  is  a very  im- 
portant one  to  him.  I can  find  no  law  on 
the  problem,  and  respectfully  r equest  the 
written  opinion  of  the  Attorney  General's 
Office." 


In  answer  to  your  request,  we  call  attention  to  Section 
12,  Article  10  of  the  Constitution,  which p rovldes  in  part 
as  follows: 


lion • Robert  i.C.  Wilson  III 


June  11,  1042 


-2- 


"No  county,  c ity,  town,  township,  school 
district  or  other  political  corporation 
or  subdivision  of  the  State  shall  be 
allowed  to  become  indebted  in  any  manner 
or  for  any  purpose  to  an  amount  e xceeding 
in  any  year  the  income  and  revenue  pro- 
vided for  such  year,  without  the  consent 
of  two-thirds  of  the  voters  thereof  voting 
on  such  proposition,  at  an  election  to  be 
held  for  that  purpose ; *■  a 


From  you r letter,  you  indicate  that  the  tax  moneys  avail- 
able for  tue  payment  of  obligations  incurred  under  the  County 
Library  Act,  will  not  be  available  until  the  ond  of  the 
current  year.  The  income  and  revenue  provided  for  this  year, 
under  this  s ectlon,  is  the  only  income  to  which  you  may  look 
for  the  purpose  of  paying  obligations  incurred  in  txJLs  year.. 

On  the  question  of  issuance  of  protested  warrants,  I 
am  enclosing  a copy  of  an  opinion  dated  March  1,  1039,  to 
Hulen  fir  Walden,  Lioberly,  Missouri.  While  this  opinion  does 
not  directly  pertain  to  y our  question,  it  does  treat  on  the 
subject  of  issuance  of  protested  warrants. 

In  the  case  of  brooks  v.  b chill t as  173  Ho.  222,  the  court 
held  that  the  library  tspc  is  subject  tot  ho  Constitutional 
limitations,  he  think  the  same  rule  would  apply  to  the 
issuance  of  warrants  to  p ay  library  obligations  as  would 
apply  to  the  payment  of  other  county  obligations.  We  further 
call  your  attention  to  .ection  13850  R.8.  Mo.,  1939, which 
we  think  would  apply  hex*e.  This  section  provides  in  part  as 
follows: 


nIt  shall  be  the  duty  of  the  county  treas- 
urer, upon  presentation  to  him  of  any 
warrant  drawn  by  tho  proper  authority,  if 
there  shall  b e money  enough  In  the  d epos- 
itary  belonging  to  the  fund  upon  which 
said  warrant  is  drawn  and  out  of  which 
said  the  sane  is  payable , to  draw  his 
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check  as  county  treasurer  upon  a county 
depos  tary  in  favor  of  the  legal  holder 
of  said  warrant,  and  to  take  up  said 
warrant  and  charge  the  same  to  the 
fund  upon  which  it  is  drawn;  but  no 
county  treasurer  shall  dra.  any  d eck 
upon  the  funds  in  any  depositary  unless 
there  is  sufficient  money  belonging  to 
said  fund  upon  vhich  said  warrant  is 
drawn  to  pay  the  same,  and  no  money  be- 
longing to  said  county  shall  be  paid 
by  any  depositary  except  upon  checks  of 
the  county  treasurer*  ******* 


This  section  pertains  to  the  duties  of  the  treasurer 
in  issuing  his  check  in  payment  of  warrants  drawn  by  the 
county  court  but  does  not  pertain  to  his  duties  relating  to 
the  .rotesting  of  warrants.  Section  13855  R*  S.  ho.,  1939, 
seems  to  contemplate  that  the  county  6ourt  may  issue  warrants 
when  funds  are  not  in  the  treasury  to  pay  same  but  will  be 
available  out  of  the  revenue  collected  and  to  be  collected 
during  the  year  of  the  incurring  of  the  obligations  for  which 
such  warrants  are  issued* 

This  section  is  as  follows: 

"No  county  treasurer  in  this  state  shall 
pay  any  warrant  drawn  on  him  unless 
such  warrant  be  presented  for  payment 
by  the  person  In  whose  favor  it  is  drawn 
or  by  his  assignee,  executor  or  adminis- 
trator; and  when  presented  for  payment, 
if  there  be  no  money  in  the  treasury 
for  that  purpose,  the  treasurer  shell 
so  certify  on  the  back  of  the  warrant, 
and  shall  date  and  subscribe  the  same*” 


It  seems  by  the  provisions  of  this  section,  that  it  is 
the  duty  of  the  county  treasurer  to  protest  warrants  when 
money  is  not  available  to  pay  them* 

In  speaking  of  t*je  construction  to  be  given  Section  12 
of  Article  10  of  the  Constitution  and  particularly  that  por- 
tion of  the  section  which  pertains  to  the  indebtedness  which 
a county  may  incur,  the  Supreme  Court  in  the  case  of  Trask  v. 
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Livingston  County  210  Ko.  582,  quoted  from  other  Missouri 
decisions  as  follows,  l.c.  594: 

"In  liountain  Grove  Bank  v.  Douglas  County, 

146  Mo.  42,  ******  «»  It  lias  been 
uniformly  construed  that  tills  provision 
of  the  Constitution  permits  the  antici- 
pation of  the  current  revenues  to  the 
extent  of  the  year*s  Income  in  which  the 
debt  Is  contracted  or  created  and  pro- 
hibits the  anticipation  of  the  revenues 
of  any  future  ye  r.  ****** 

Also  In  the  Trask  case  supra,  the  following  Is  quoted 
at  1,  c,  592: 

"*  * * In  Book  v.  Earl,  87  Lo.  l.c.  252, 
it  was  well  said:  »*  * * Under  this 
section  the  county  court  might  antici- 
pate the  revenue  collected,  and  to  b e 
collected,  for  any  given  year,  and  contract 
debts  for  ordinary  current  expenses,  which 
would  be  binding  on  the  county  to  the 
extent  of  the  revenue  provided  for  that  year, 
but  not  in  excess  of  it. • * * * *" 

It  will  be  noted  from  the  quotation  in  the  Earl  case, 
supra,  that  the  court  said  that  a county  court  . •lght  anticipate 
the  revenue  collected  and  to  be  collected  for  any  given  year 
and  contract  debts  of  ordinary  c urrent  expenses. 

Applying  this  rule  here,  to  your  question  and  to  our 
statutes,  we  know  that  all  taxes,  real  and  personal,  are  due 
on  the  first  day  of  October  and  become  delinquent  on  January 
1st,  thereafter.  Taxes  levied  by  the  county  court  thia 
year  are  payable  on  October  1st,  of  this  year  and  we  all  know 
that  revenue  is  collected  from  such  taxes  during  the  current 
year.  That  being  the  case,  it  would  appear  that  warrants 
in  anticipation  of  such  revenue  may  be  issued  by  the  county 
court  ana  protested  by  the  treasurer  before  the  revenue  actu- 
ally cones  in. 
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CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  tiiis  Depart 
uent,  that  the  county  court  may  anticipate  the  revenue 
collected  and  to  be  collected  for  library  purposes  and  is 
sue  warrants  in  payment  therefor. 


Respectfully  submitted 


TYRE  W.  BURTON 

Assistant  Attorney  General 


APPROVED: 


liCfr  EcKIf xRICK 
Attorney  General 

TWB:A 


Criminal  LAW;  and  Information  cannot  be  filed  in 

PROSECUTING  ATTORNEY;  Circuit  Court  where  a justice 

of  the  peace  releases  defendant 
on  preliminary. 


August  5,  1942 


Honorable  Bryan  A.  Williams 
Prosecuting  attorney 
Bollinger  County 
Marble  Hill,  Missouri 


FILED 

3JL 


Dear  Sir: 


V.e  are  In  receipt  of  your  request  for  an  opinion 
under  date  of  July  50th,  1942,  which  reads  as  follows: 


"The  following  question  has  arisen  li 
connection  with  criminal  procedure: 

Car;  a prosecutor  file  his  informa- 
tion in  Circuit  Court,  charging  a de- 
fendant with  the  same  crime  with  which 
he  was  charged  before  a Justice,  and 
upon  the  hearing,  the  Justice  discharged 
the  defendant? ' 

"I  have  been  cited  to  the  following* 
’Preparation  and  Presentation  of  the 
veto's  Case  by  Arthur  V.  Lashly,  Part 
III  of  The  Missouri  Crime  Survey,  Page 
10*,  reading  as  follows: 

"'This  is  subject  to  the  exception  that 
a felony  may  be  begun  by  an  affidavit 
of  the  complaining  witness  filed  before 
a Justice  of  the  peace  upon  which  the 
warrant  issues  and  a preliminary  hearing 
had,  and  the  theory  of  the  preliminary 
hearing  is  that  the  justice  of  the  peace 
may  hold  or  release  the  defendant  ac- 
cording to  the  evidence  produced:  but 
practically  speaking,  the  prosecuting 
attorney  controls  that  too,  because  he 
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must  produce  and  present  the  evidence, 
and  the  justice  of  the  peace  as  a rule 
i 8 guided  by  the  recommendation  of  the 
prosecuting  attorney  with  respect  to 
the  sufficiency  of  the  evidence,  hegard- 
less  of  the  action  of  the  examining  magi- 
strate, discretion  still  rests  with  the 
prosecuting  attorney,  because  if  the 
justice  fixds  the  evidence  insufficient 
and  discharges  the  defenuant,  the  prose- 
cutor may,  never theless,  file  his  informa- 
tion in  the  circuit  court  charging  the  de- 
fendant with  the  same  crime  with  which  he 
was  charged  in  the  afficavit  and  UDon 
which  he  had  a preliminary  het- ri;  g' . 

"1  have  had  a few  cases  of  complaint 
filed,  where  a change  of  venue  was  taken 
from  one  justice,  and  by  disqualifying 
other  justices  the  com' lain t was  forced 
before  one  justice,  who,  over  my  r com- 
mendation, and  advice,  released  the  de- 
fendants. 1 realise  these  comolaints 
could  be  presented  to  a grand  jury; 
tnat  is  aii  ex*  naive  procedure. 

"Please  advise  if  these  criminal  cases 
can  be  ha/tdled  as  outlined  in  the  Mis- 
souri Crime  Purvey;  and  your  recom- 
mendation as  to  the  handling  of  cases 
of  this  nature,  where,  by  forcing  these 
hearings  before  a certain  justice,  de- 
fendants are  released  against  my  advice, 
and  protest."  , 


Section  5893  K.  S,  Missouri,  1939,  reads  as  follows: 


"i*o  prosecuting  or  circuit  attorney 
in  this  state  shall  file  any  informa- 
tion charging  any  person  or  persons 
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with  any  felony,  until  such  person 
or  persors  shall  first  have  been 
accorded  the  right  of  a preliminary 
t ration  before  some  Justice  of 
the  peace  in  the  county  where  the 
offense  Is  alleged  to  have  been 
committed  in  accordance  with  article 
5 of  this  chapter.  And  If  upon  such 
hearing  the  justice  shall  determine 
tliat  the  alleged  offense  i3  bailable, 
such  person  or  persons  shall  thereupon 
be  admitted  to  bail  conditioned  for 
their  appearance  on  the  first  day  of 
the  next  regular  term  and  from  day  to 
day  and  term  to  term  thereafter,  of  the 
circuit  court  or  the  court  having  crimi- 
nal Jurisdiction  in  such  county,  to  ans- 
wer such  charges  as  may  be  preferred 
against  them,  abide  sentence  and  Judg- 
ment therein,  and  not  to  depart  said 
court  without  leave:  Provided,  a pre- 
liminary examination  shall  in  no  case 
be  required  where  same  is  waived  by 
the  person  charged  with  the  crime,  or 
in  any  case  where  an  Information  haa 
been  substituted  for  an  indictment  as 
authorized  by  section  3953." 


This  section  baa  been  passed  upon,  first,  in  the 
case  of  State  v.  Cooley,  12  8.  W.  (2d)  466,  1.  c.  468, 
where  the  court  saio : 


"**  * •.*  it  is  & well-established 

law  of  this  state  that  the  grand  jury 
may  Investigate  and  indict  one  charged 
with  a felony  although  he  has  been 
arrested  and  held  for  a preliminary 
examination,  and  is  not  bound  to  await 
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the  action  of  the  examining  court, 
for  the  reason  that  the  action  of 
the  examining  court  is  no  bar  to 
the  right  of  the  grand  jury  to  in- 
quire into  the  case  and  indict  the 
accused  even  though  he  has  been 
discharged  on  the  preliminary  examina- 
tion. otate  v.  Whalen,  148  Mo.  286 
(49  3.  i..  989).  The  plea  in  abate- 
ment was  properly  overruled,  as  the 
Act  of  1905  (Laws  1905,  p.  132),  up  ti 
which  it  1 8 based,  has  no  reference 
whatever  to  indictments  preferred  by 
a grand  jury. ' 

* \ 

n»iie  also  ruled  that  a purpose  of  a 
preliminary  examination  is  'to 
safeguard  them  (the  accused)  from 
groundless  and  vindictive  prosecu- 
tions.' State  v.  Tunnell  (ho.  Sup.) 

296  S.  R.  loc.  cit.  426;  State  v. 
Sassaman,  214  Mo.  695,  loc.  cit.  723, 
114  S.  VY.  590.  These  pronouncements 
indicate  'the  way  the  wind  blows.' 

’’While  it  is  not  expressly  provided 
in  section  3848  that  an  information 
cannot  be  filed  until  the  magistrate 
has  found  ' that  a felony  has  been 
committed  and  that  there  is  probable 
cause  to  believe  the  prisoner  guilty 
thereof,'  such  is  the  clear  intent 
of  the  statute.  Otherwise  the  ac- 
cording of  an  examination  before  a 
ma  istrate  is  a useless  preliminary 
step  and  affords  no  protection  to  the 
accused.  The  lawmakers  are  guilty  of 
no  such  absurdity,  ihe  examination 
by  a magistrate  before  an  Information 
can  be  filed  by  the  prosecuting  attor- 
ney takes  the  place  of  an  examination 
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by  a grand  j ,j?y  before  the  return 
of  an  indictment  and  prevents  an 
abuse  of  power  by  the  oroe ecu ting 
attorney.  On  a dlscriarge  of  the  ac- 
cused a complaint  may  be  filed  before 
another  magistrate,  or  the  charge  may 
be  invest!  ;ated  by  a grand  jury. 

"It  follows  from  those  conclusions  the 
prosecuting  attorney  is  without  authority 
to  file  an  information  charging  a felony, 
in  the  absence  of  a finding  by  a magis- 
trate 'that  a felony  haB  been  committed 
and  that  there  is  probable  cause  to  be- 
lieve the  prisoner  guilty  thereof.' 

Other  jurisdictions  with  similar  consti- 
tutional or  statutory  orovisions  have  so 
ruled.  (bases  cited)  *#*•<•  * 

"ftesporicer.t  directs  attention  to  u*ate 
v.  Pritchett,  219  - o.  696,  loc.  cit.  703, 
119  o.  b,  386.  There  the  defendant  com- 
plained that  he  was  not  accorded  a pre- 
7 examination.  V,e  ruled  tne  ex- 
amination was  waived,  and  said: 

"'Although  the  justice  might,  after  a 
preliminary  examination,  disci^argc  the 
prisoner,  sac.'  action  would  in  no  /way 
ope  e te  as  a bar  to  an  indictment,  or 
to  an  information  by  the  prosecuting 
attorney  for  the  same  offense,  ana  what- 
ever the  justice  might  cio  in  the  case  is 
from  a legal  standpoint  merely  prelimi- 
nary . ' 

"This  statement  was  unnecessary  to  a 
decision  of  the  case.  II  the  learned 
judge  intended  to  rule  tltat  on  the  dis- 
charge of  an  accused  by  a magistrate  the 
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prosecuting  attorney  was  thereby 
authorized  to  file  an  informed ion 
for  the  same  offense,  we  do  not  agree 
with  him.  Such  a ruling  is  contrary 
to  all  the  authorities,  and  should  not 
be  followed.  If  he  intended  to  rule 
that  a discharge  is  not  a bar  to  the 
filing  of  a complaint  with  another 
magistrate,  he  is  in  harmony  with  all 
the  authorities  and  should  be  followed.'1 


Also,  in  the  case  of  dtate  v.  dchinley.  111  S.  W. 
(2d)  115,  Tar a.  1-5,  where  die  court  said: 


"ihe  purpose  of  the  statute  is  to 
safeguard  the  accused  from  groundless 
and  vindictive  prosecution,  and  to 
prevent  an  abuse  of  power  by  the  prose- 
cu  ing  attorney,  the  latter  is  without 
authority  to  file  an  information  cli&rg- 
ing  a felony  until  after  a preliminary 
examination  lias  been  held  and  a magia- 
grate  has  found  there  is  probable  cause 
to  believe  a felony  has  been  committed, 
and  that  the  accused  is  guilty  thereof. 
State  ex  rel.  McCutchan  v.  Cooley,  321 
Mo.  786,  792,  12  S.  *.  2d  466,  468.  but 
the  failure  to  accord  a preliminary  ex- 
amination is  waived  by  the  accused  if  he 
does  not  raise  the  point  before  he  pleads 
the  general  Issue  to  the  information. 
State  v.  Langford,  293  Mo.  436,  443,  240 
S.  W.  167.  169;  State  v.  Pipey,  335  Mo. 
121,  126  (2),  71  S.  W.  2d  719,  721." 


Under  the  above  two  cases,  unless  the  magistrate  has 
found  there  is  probable  cause  to  believe  a felony  has 
been  committed,  the  prosecuting  attorney  ie  i.ot  authorized 
to  file  an  information  in  the  criminal  court.  Also,  under 
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the  tvo  above  cases,  if  a magistrate  discharges  a de- 
fendant for  the  reason  that  there  is  not  probable  cause 
to  believe  a felony  has  been  committed,  the  prosecuting 
attorney  may  file  another  com  lain t before  another  magis- 
trate on  the  same  charge. 

Under  Section  3M9  R.  S.  Missouri,  1939,  a defendant 
shall  be  granted  a change  of  venue  in  a case  pending  be- 
fore a justice  of  the  peace,  upon  the  filing  of  an  affi- 
davit, either  that  the  justice  is  prejudice  against  him, 
or  is  of  near  relation  to  the  injured  party  or  prose- 
cuting witness,  stating  in  what  degree  they  are  interested 
in  the  subject  of  the  offense;  or  as  a material  witness 
in  the  case;  or  that  the  defendant  cannot  have  a fair 
trial  in  the  township  on  account  of  the  bias  and  prejudice 
of  the  inhabitants.  After  the  filing  of  this  affidavit 
Section  3820  R.  3.  Missouri,  1939  applies.  This  section 
reads  as  follows: 


"If  such  affidavit  be  filed,  the  change 
of  venue  must  be  allowed,  and  the  Jus- 
tice must  immediately  transmit  all  the 
original  papers  and  a transcript  of 
all  his  docket  entries  in  the  case  to 
the  next  nearest  justice  In  the  township, 
if  there  be  one,  unless  the  party  asking 
for  a change  of  venue  shall,  in  his  affi- 
davit, state  that  the  other  Justice  in 
the  township  is  a material  witness  for 
him,  without  whose  testimony  he  cannot 
safely  proceed  to  trial,  or  that  he  is 
near  of  kin  to  the  Injured  party  or 
prosecuting  witness,  stating  in  what 
degree,  or  that  he  cannot  have  a fair 
and  impartial  trial  before  such  justice 
in  the  township,  in  which  case,  then  to 
a justice  in  some  other  township  in  the 
county,  or,  if  the  chan  e be  allowed 
on  account  of  the  bias  or  prejudice  of 
the  inhabitants  of  the  township,  then 
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to  a justice  in  some  other  township 
in  the  county;  and  the  justice  to 
whom  such  case  shall  be  sent  shall 
forthwith  proceed  with  the  same  in 
like  manner  as  if  said  cause  had  been 
originally  brought  before  hirn.  Eo 
more  than  one  change  of  venue  in  the 
same  case  shall  be  allowed." 


The  above  section  applies  to  preliminary  examinations, 
ar.d  it  was  so  held  in  the  case  of  Ex  Parte  Bedard,  106 
Mo.  616,  17  S.  Y«.  693. 

Under  the  facts  set  out  in  your  request,  in  reference 
to  the  filing  of  a change  of  venue  which  places  the  case 
before  a magistrate  who  would  be  favorable  to  the  defendant, 
we  would  advise  that  the  case  be  filed  in  some  township 
where  such  an  affidavit  would  not  result  in  the  case  being 
sent  to  an  unfavorable  justice.  In  felony  cases  a com- 
plain may  be  filed  in  any  place  in  the  county,  and  before 
any  justice  of  the  peace  in  the  county. 


CONCLUSION 


In  view  of  the  above  authorities,  it  is  the  opinion 
of  this  department  that  a prosecuting  attorney  cannot 
file  his  information  on  a felony  in  the  circuit  court 
charging  a defendant  with  the  same  crime  with  which  he 
was  charged  before  a justice,  and  upon  the  hearing 
of  same  the  justice  discharged  the  defendant. 

It  is  further  the  opinion  of  this  department  that 
if  a justice  of  the  peace,  upon  a preliminary,  discharges 
a defendant,  the  prosecuting  attorney  is  authorised  to 
file  another  complaint  before  another  justice  of  the  peace 
in  any  township  in  the  county. 


APPROVED:  Respectfully  submitted 

W.  J.  bURKE 

Assistant  Attorney  General 

HARRY  H.  KAY 

(Acting)  Attorney  General 
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PHARMACY:  Rule  or  regulation  with  respect  to 

renewal  of  licenses  of  pharmacists  in 
armed  forces. 


September  15,  1042 


Mr.  Ted  .illurd,  Secret* ry 
State  Board  of  fhannaey 
Camdenton,  Missouri 


FILED 


Dear  ->ir: 


On  September  0,  1043,  you  requested  an 
opinion  of  this  department  upon  the  following: 


"a  situation  hns  arisen  in  -TharnuAcy  in 
Missouri,  and  I oresune  In  other  states 
as  well,  wherein  ten  who  are  culled  into 
the  armed  forces  of  our  country,  and  in  a 
number  of  instances  being  sent  to  for  iyn 
lands,  are  unable  to  renew  their  license 
annually,  as  provided  in  -action  10009, 
Revised  statutes  of  iiissouri. 


"There  is  no  unwillingness  on  the  part  of 
these  men  to  renev/,  but  due  to  fact  tliut 
they  have  no  permanent  address  and  quite 
frequently  are  unable  to  get  '.ail  of  any 
sort,  it  is  impossible  apparently  for  them 
to  renew  their  license. 


"Section  10012,  nrovides  in  the. first  sen- 
tence: 


'The  Board  of  Pharmacy  shall 
have  a corjaon  seal,  and  shell 
have  power  to  adopt  suoh  rules 
and  by-lav/s  not  inconsistent 
with  law  as  nay  be  necessary 
for  the  regulation  of  its  pro- 
ceedings. * 
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"Under  this  section  I would  like  your 
opinion  as  to  whether  the  Board  of  Phar- 
macy would  have  the  authority  to  adopt  a 
regulation  exempting  men  in  the  Armed 
Forces  of  our  Nation  from  paying  their 
renewal  fees  in  the  ti  e specified  by 
law." 


A portion  of  Section  10009  K.  S.  Mo., 
1939,  provides: 


»»  * ‘ * * 3very  licensed  pharmacist  or 
permit  holder  who  desires  to  continue  in 
the  practice  of  this  profession  shall, 
within  thirty  days  next  preceding  the  ex- 
piration of  his  license  or  permit,  file 
with  the  board  an  application  for  the  re- 
newal thereof,  which  application  shall  be 
accompanied  by  the  fee  hereinafter  pres- 
cribed. If  the  board  shall  find  that 
the  applicant  has  been  legally  licensed 
in  this  state  and  is  entitled  to  a renew- 
al of  license,  or  to  a renewal  of  suoh 
permit,  it  shall  issue  to  him  a certifi- 
cate attesting  that  fact.  If  any  phar- 
macist shall  fail  for  a reriod  of  sixty 
days  after  the  expiration  of  his  license, 
to  make  ap- lication  to  the  board  for  its 
renewal,  his  name  shall  be  erased  from 
the  register  of  licensed  pharmacists,  and 
such  person,  in  order  to  again  become  re- 
gistered as  a licensed  pharmacist,  shall 
be  required  to  pay  the  same  fee  as  in  the 
case  of  original  registration:  Provided, 

that  no  apoli cation  for  the  renewal  of  a 
license  shall  be  granted  after  a period 
of  two  years  after  its  expiration,  and  if 
any  pharmaoist  fail  within  that  time  to 
make  application  to  the  board  for  a renew- 
al of  his  license,  he  shall  be  subject  to 
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all  of  the  provisions  of  this  ohapter  re- 
gulating the  issuance  of  licenses.  * * 

¥ * * * ♦ „ 


This  Section,  in  clear  terms,  provides: 

(1)  livery  pharmacist  should  apply  for  a renewal 
of  registration  and  lioense  and  pay  the  required 
renewal  fee  within  thirty  days  before  and  not  more 
than  sixty  days  after  the  expiration  of  his  or  her 
license. 

(2 ) A pharmacist  failing  to  apply  for  a renewal 
until  after  sixty  days  of  the  expiration  of  his  or 
her  license  shall  be  stricken  from  the  register  of 
licensed  pharmacists  and  to  become  re-registered 
and  re-licensed  upon  application  therefor  he  shall 
pay  the  fee  required  for  original  registration. 

(3)  No  license  may  be  renewed  that  has  expired 
more  than  two  years  before  an  application  for  re- 
newal is  made. 

(4)  Ono  whose  license  has  not  been  renewed  for  two 
years  or  more  is  required  to  apply  for  and  take  an 
examination  in  the  some  "\nner  as  a person  never  be- 
fore licensed. 


Where  the  language  of  a statute  is  nlain 
and  unambiguous  it  ma:r  not  bo  construed  but  is  given 
effect  as  written.  St.  Louis  Amusement  Company  v. 
St.  Louis  County,  147  S.  W.  (2d)  567 , 347  Mo.  456; 
State  ex  rel  R.  R.  Co.  v.  ^hain,  106  S.  w.  (2d)  898 
State  ox  rel  insurance  Co.  v.  Lucas,  153  S.  W.  (2d) 
10. 


The  Board  of  °harmacy  is  authorized  by 
Section  10012  R.  S.  Mo.,  1939,  to  adopt  rules  and 
by-laws.  The  pertinent  portion  of  that  Section  is: 


"The  board  of  Pharmacy  shall  have  a com- 
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non  seal,  and  shall  have  poY/er  to  adopt 
such  rules  and  by-laws  not  inconel stent 
with  law  as  vny  be  necessary  for  the  re- 
gulation of  its  proceedings  and  for  the 
discharge  of  the  duties  imposed  under 
this  chapter,  ***»*» 


By  the  very  terns  of  this  authorization 
such  rules  and  "by-laws"  must  be  consistent  with 
"the  law"  and  cannot  be  contrary  to  the  pharmacy 
statutes*  This,  of  necessity,  follows  from  the 
wording  of  the  above  partially  quoted  Lection. 


Futhermore*  the  board  has  no  power  to 
waive  the  payment  of  the  fees  required  for  regis- 
tering and  licensing  pharmacists  as  provided  bi- 
section 10015  ft.  S.  l-o*,  1939*  Any  attempt  to  do 
so  would  contravene  a definite  statutory  require- 
ment* 


However,  a rule  or  regulation  ( by-law ) 
might  be  promulgated  by  the  Toard  to  the  effect 
that  all  pharmacists  in  the  armed  forces  failing 
to  make  application  for  their  renewal  of  licenses 
and  registration  sixty  days  after  the  expiration  pf 
their  license  and  registration  upon  making  applica- 
tion within  two  years  and  paying  the  renuired  fee 
should  be  re-registered  and  re-licenced.  3uoh 
rule  would  conform  to  and  be  in  furtherance  of  the 
statutory  requirements.  It  would.  In  addition, 
without  doing  violence  to  the  statute,  be  of  assis- 
tance to  those  pharmaoists  who  serve  their  country 
in  its  periloue  crisis. 


■tis  has  been  pointed  out  recently  by  the 
Supreme  Court  of  Missouri,  "Let  no  citizen  be  pena- 
lized because  he  is  a patriot.  Let  us  therefore 
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keep  faith  with  those  who  fight  for  us.”  State  ex 
rel  McGaughey  ▼.  Grayson,  163  S.  (2d)  335,  1.  c. 
342.  However,  the  State  Board  of  Pharmacy  in  of 
statutory  origin  and  cannot  change  the  fixed  re- 
quirements of  a licensing  act;  only  the  Legisla- 
ture nay  do  this. 


CONCLOSION 


It  is  the  opinion  of  this  department  that 
while  the  State  f-oard  of  Pharmacy  is  authorized  to 
promulgate  rules  and  by-lav/s  not  inconsistent  with 
the  Pharmacists’  Act  and  in  furtherance  thereof,  yet 
it  may  not  waive  the  cle-.r  and  definite  terms  of  the 
licensing  and  registering  renewal  statute.  It  may, 
however,  in  keeping  with  the  terms  of  such  statutory 
enactment,  by  a rule  or  by-law  allow  all  pharmacists 
in  the  ar  cd  forces  failing  to  make  application  for 
renewal  of  license  und  registration  sixty  days  after 
the  expiration  of  license  and  registration,  upon  mak- 
ing application  within  two  years  end  paying  the  re- 
quired fee  to  be  re-registered  and  re-licensed. 


Respectfully  submitted. 


YANK  C.  TVURLC 

Assistant  Attorney-General 


APPROVED: 


ROY  MoKITTRICK 
Attorney-General 
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CONSERVATION  COMMISSION: 
FISH  AND  GAME: 


Right  to  seine  rough  fish  in  private 
lake. 


November  5,  1942 


Honorable  Robert  r.  C.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri 


Dear  Sir: 


We  are  in  receipt  of  your  letter  of  October  21,  1942, 
requesting  an  official  opinion  on  the  following: 


,!0ne  of  our  Platte  County  citizens  owns 
a piece  of  property  upon  which  is  located 
a lake  formed  by  overflow  from  the  Mis- 
souri River.  His  property  entirely  en- 
closes the  body  of  water  In  question. 

He  desires  to  take  the  rough  fish  from 
this  water  on  his  place  for  purposes  of 
sale.  He  has  what  is  known  under  the  Reg- 
ulations of  the  Conservation  Commission 
as  a 'Commercial  License',  which  would  en- 
able him  to  properly  dispose  of  the  fish 
if  he  is  able  to  acquire  them  legally.  He 
would  like  to  seine  the  rough  fish  from 
this  water  before  the  winter  freeze  destroys 
them,  and  sell  them  under  his  'Commercial 
License.'  My  problem  Is  whether  or  not 
he  can  do  so.  I know  that  the  Conservation 
Commission  does  not  attempt  to  enforce  Its 
regulations  on  bodies  of  water  privately 
owned  where  a fee  is  charged  to  fish,  and 
It  would  seem  to  me  that  a proper  analogy 
to  draw  from  that  would  be  that  they  cannot 
enforce  their  regulations  against  this  man 
who  owns  the  lake  and  all  the  land  surround- 
ing It.  V.ill  you  please  advise?” 
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The  law  in  this  state  as  well  as  in  other  states  is  well 
established  that  the  title  to  all  wildlife  Is  in  the  state. 
Section  8883,  K.  S.  Missouri  1939  reads: 


"The  ownership  of  and  title  to  all  birds, 
fish  and  game,  whether  resident,  migra- 
tory or  imported.  In  the  state  of  Missouri 
not  now  held  by  private  ownership,  legally 
acquired.  Is  hereby  declared  to  be  in  the 
state,  and  no  fish,  birds  or  game  shall  be 
caught,  taken  or  killed  in  any  manner  or  at 
any  time,  or  had  In  possession,  except  the  • 

person  so  catching,  taking,  killing  or  having 
In  possession  shall  consent  that  the  title 
of  said  birds,  fish  and  game  shall  be  and 
remain  in  the  state  of  Missouri,  for  the 
purpose  of  regulating  and  controlling  the 
use  and  disposition  of  the  same  after  such 
catching,  taking  or  killing.  The  catching, 
taking,  killing  or  having  in  possession  of 
birds,  fish  or  game  at  any  time,  or  in  any 
manner,  by  any  person,  shall  be  deemed  a con- 
sent of  said  person  that  the  title  of  the 
state  shall  be  and  remain  In  the  state,  for 
the  purpose  cf  regulating  the  use  and  disposition 
of  the  same  and  said  possession  shall  be  consent 
to  such  title  in  the  state." 

In  State  vs.  Springfield  Gas  3c  Electric  Co.,  204  S.  W.  942, 
1.  c.  945,  the  court  said: 


"-a-  * # •*  » * Section  6508,  F.  S.  1909, 
vests  ownership  of,  and  title  to,  fish  in 
the  state,  and  this  without  regard  to  the 
character  of  the  stream  or  creek  In  which 
the  fish  may  be.  State  v.  i>eber,  205  ! o. 
36,  102  S.  W.  955,  10  L.  R.  A.  (N.  .)  1155, 
120  Am.  St.  Rep.  715,  12  Ann.  Cas.  382.  * 
«*»«»«-»*»•»»  " 


In  State  vs.  Blount,  85  Missouri  543,  1.  c.  547,  the  court 
specifically  defines  the  right  that  anyone  may  have  in  game,  that 
it  can  be  no  more  than  a qualified  property  right,  that  he  may 
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hunt  and  take  such  game  on  his  premises  to  the  exclusion  of 
others  but  In  order  to  preserve  fish,  the  state  may  exercise 
its  police  power  and  forbid  the  taking  except  by  prescribed 
methods.  In  so  holding  the  court  said: 


"It  is  further  contended  by  counsel,  that 
if  the  statute  means  this,  that  it  is  a 
violation  of  both  the  constitution  of  the 
state  and  the  United  States,  which  forbids 
the  taking  of  private  property  for  public 
use.  ..hile  conceding  the  ingenuity  of  the 
argument  made  In  support  of  this  proposition, 

I cannot  admit  its  soundness.  The  property 
which  a man  hath  In  animals,  f eroe  naturoe, 
is  a qualified  property;  that  is,  he  may  have 
the  privilege  of  hunting  taking  and  killing 
them  on  his  own  premises,  to  the  exclusion  of 
others.  He  has  but  a transient  property  in 
these  animals,  usually  called  game,  so  long 
as  they  continue  within  his  premises.  2 Black 
Com.  394.  This  qualified,  transient  property. 

Is  not  taken  away  by  the  statute.  Cne  who  may 
have  the  right  to  take  fish  from  such  waters 
as  are  specified  in  the  statute,  is  not  denied 
the  right  to  do  so,  but,  in  order  to  the  pre- 
servation of  fish  and  .prevent  their  destruction, 
the  3tate,  in  the  exercise  of  Its  police  power, 
simply  forbids  them  from  being  taken  by  the 
use  of  certain  prohibited  methods.  He  can  ex- 
ercise such  right  in  any  other  method  than  those 
which  the  statute  prohibits. 

# 

"In  the  exercise  of  this  power  the  state.  In 
various  statutes,  forbids  the  killing  or  cap- 
turing of  certain  kinds  of  game  within  certain 
periods  of  the  year,  and  forbids  their  capture 
by  the  use  of  certain  means  during  the  other 
periods  of  the  year,  and  such,  laws  have  never 
been  sup. osed  to  be  obnoxious  to  constitutional 
provisions  declaring  that  private  property 
shall  not  be  taken  for  public  use  without  com- 
pensation. " 


In  State  vs.  Weber,  205  Tisaouri  36,  1.  c.  48,  the  court 
held  the  title  to  deer  raised  and  kept  in  captivity  is  no  better 
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than  the  title  to  wild  deer  w ilch  Is  killed  or  captured  and  re- 
duced to  Ms  possession.  In  so  holding  the  court  said: 

"If  the  provision  of  section  13,  which  declares 
It  unlawful  to  have  In  possession  the  carcass 
of  any  deer  which  has  not  thereon  the  natural 
evidence  of  its  sex,  should  be  construed  as 
referring  to  deer  in  a wild  state,  and  to  such 
only,  the  evasion  of  the  law  would  be  an  easy 
matter.  Suppose  the  deer  which  defendant  pur- 
chased and  had  in  possession  had  been  killed 
while  In  a wild  state,  there  Is  no  doubt  that, 
the  evidence  of  sex  being  removed,  he  would  be 
guilty  of  a violation  of  the  law;  and,  s£  far 
as  the  question  of  ti tic  or  ownership  is  con- 
cerned.  ibe  tftle  which  a.  person  holds  to  deer 
hlch  he  ha s rai sed  and  kept  In  captlvi ty  is  no 
bettor  than  his  tl tie  to  the  wild  deer  which 
re  kills  cr  captures » and  reduces  to  Ms  pos- 
session.” 


Also,  in  State  vs.  Z.eber,  supra,  1.  c.  44,  the  court  said: 


"No  ovmer  of  deer  raised  in  captivity  has 
a better  title  thereto  than  has  the  hunter 
at  co.  non  law  to  the  deer  captured  or  filled 
by  him,  and  it  has  always  been  held  that  the 
State  has  authority  to  regulate  the  sale 
of  such  game,  or  prohibit  It  altogether.  * 

:s-n 


In  State  vs.  V\eber,  supra,  1.  c.  47-48,  the  court  held  that  the 
state  may  prohibit  catching  and  selling  fish  and  such  prohibition 
even  extends  to  such  as  have  been  artificially  propagated  or  main- 
tained. In  so  holding  the  court  said: 


"The  Leglsla ture  may  forbid  the  catching 
or  selling  of  useful  fishes  duri ng  reason- 
able close  seasons  established  for  them: 
an  to  extend  the  prohibition  so  as  to  in- 
clude such  as  have  been  artlflcalTy  pro pa- 
gated  or  maintained  is  not  different  in 
^rinclpTe  from  legislation  forbidding  per- 
sona from  catchl nr,  fish  in  s tr earns  running 
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through  their  own  lands . ihe  s tatute  under 
consideration  falls  within  thl s power. 'w 


In  State  vs.  -eber,  supra,  1.  c.  46,  the  court  further  said  that 
the  defendant  was  the  owner  under  a statute  similar  to  Section  8883, 
R.  S.  Missouri  1939,  since  i rs.  Casey  from  whom  defendant  purchased 
the  deer  had  raised  and  held  them  in  captivity  up  to  the  time  they 
wore  sold  to  defendant,  that  defendant's  ownership  was  such  private 
ownership  in  game  as  is  recognized  in  Section  8883,  R.  S.  Missouri 
1939,  that  Mrs.  Casey  had  the  right  to  sell  the  deer  as  any  other 
property  belonging  to  her,  but  that  deer  is  game  under  the  law,  and 
the  state  has  the  power  to  enact  laws  to  preserve  and  protect  game 
and  that  the  property  rights  qf  the  defendant  were  in  no  way  in- 
fringed. 

In  Windsor  vs.  State,  12  L.  R.  A.  N.  S.  869,  1.  c.  872-873, 
the  court  quoted  from  Stevens  vs.  State  approvingly  wherein  it  was 
held  that  no  individual  has  any  property  rights  in  game  other  than 
such  as  permits  the  individual  to  acquire  and  even  when  game  is 
captured  and  reduced  into  possession  his  ownership  in  it  may  still 
be  regulated.  In  so  holding  the  court  said: 


• * •»  From  all  these  consid- 
erations to  which  we  have  adverted,  the 
just  and  rational  construction  to  be  pufc 
upon  the  s atute  in  question  Is  that  all 
oysters  taken  from  any  of  the  waters  of  this 
state  rust  be  culled,  and  that  all  oysters 
loss  than  2&-  inches  from  hinge  to  mouth, 
whether  taken  from  natural  beds  or  from 
private  lots,  are  'unmerchatable  oysters,* 
and  that  anyone  having  such  oysters  in  his 
possession  is  liable  to  the  penalty  provid- 
ed therefor. 

"In  reference  to  the  second  contention  of  the 
appellant,  that  Sec.  8 is  an  Infringement  of 
the  14th  Amendment  to  the  Constitution  of  the 
United  States,  which  declares  that  no  one 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law,  little  need  be 
said.  In  Tyler  v.  ^tate,  93  Kd.  311,  52  I.  R.  A. 
101,  48  Atl.  480,  this  court  said:  ' We  recently 
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held  in  Stevens  v.  ^tate,  89  1 d.  669,  43 
Atl • 929,  that  It  Is  entirely  within  the 
power  of  the  state  to  prohibit  the  having 
in  possession,  or  exposing  to  sale,  in 
this  state,  within  the  closed  season,  game 
which  has  been  taken  either  within  the  state 
or  elsewhere.  The  sene  principle  would 
apply  to  a prohibition  against  having  in 
possession  oysters  of  which  more  than  a 
specified  portion  were  of  a size  declared 
by  law  to  be  unmerchantable.  * In  ite  .-rns  v. 
State,  supra,  the  court  said:  ’The  author- 
ities agree  that  the  ownership  of  all  game 
arirals  and  birds  Is  in  the  people  in  their 
sovereign  capacity,-  that  is,  in  the  state, - 
. and  no  individual  has  any  property  rights 
In  game  other  t an  such  as  the  state  ray  per- 
rr ' t him  to  acquire,  and  even  when  game  has 
bean  captured  and  reduced  into  possession 
by  the  Individual  with  the  permission  of  the 
state,  his  ownership  in  it  may  be  regulated 
and  restrained  by  appropriate  legislation  en- 
acted for  considerations  of  state  or  the  benefit 
of  the  community.  In  other  words,  the  cases 
hold  that  the  question  of  enjoyment  In  this 
field  Is  one  of  public  policy,  and  not  of 
private  risht.  ? " 


In  feoplo  vs.  r.orling,  100  ■'  . ...  691,  1.  c.  602-693-694,  the 
court  likewise  held  that  the  state  could  regulate  the  taking  of 
fish  from  a lake  or.  property  belonging  to  defendant  which  lake  was 
close  to  the  Grand  River  that  occasionally  overflowed  into  aid  lake. 
In  so  holding  this  is  what  the  court  said  In  part: 


"(•n  the  part  of  the  defendants,  they  offer- 
ed evi  er.ee  tending  to  show  that  since  1851 
the  defendant  John  , torling  has  been  the 
owner  and  In  possess  on  of  the  land  .upon 
which  this  bayou  cr  lake  Is  situate;  that  he 
owns  all  the  land  around  » id  lake  cr  bayou, 
and  that  the  same  is  not  a meandered  lake; 
that  over  15  years  ago  he  put  up  notices, 
painted  wooden  signs,  and  nailed  them  on 
the  trees  in  the  vicinity  of  the  lake,  telling 
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the  public  that  it  was  private  property,  and 
that  no  fishing  wes  allowed  in  said  lake  or 
bayou,  and  that  said  signs  have  ever  since 
been  kept  up  to  notify  the  public;  that  the 
bank  of  the  river  very  seldom  overflows,  but 
once  a year  the  river  would  get  high  enough 
so  that  the  water  would  flow  into  the  old  in- 
let, which  would  last  sometimes  15  days;  the 
water  would  subside  in  the  river,  then  the 
river  would  be  entirely  shut  off,  and  the 
bayou  or  lake  would  have  no  connection  wj  th 
any  public  waters  until  the  next  spring 
freshet  cane;  that  there  is  no  water  in  the 
ditch  to  exceed  20  to  25  days  in  any  one 
year;  the  rest  of  the  time  the  bayou  or  lake 
is  entirely  disconnected  from  any  other  waters; 
that  the  e is  no  Inlet  to  said  lake;  that  the 
inlet  from  the  river  has  no  defined  channel, 
except  where  it  breaks  through  the  high  bank 
near  th^  river;  that  this  Is  dry  so  much  of 
the  tlm©  that  it  Is  overgrown  with  tame  grass 
and  becomes  good  pasture  land;  that  during 
the  last  30  years  the  dwner  of  the  land  has 
piped  and  tiled  cold  spring  water  from  the 
adjoining  land  down  to  this  lake,  and  during 
all  these  years  has  planted  little  fishes  in 
said  lake,  obtained  from  surrounding  pools  of 
water,  such  as  carp,  bass,  sunfish,  and  pick- 
^ erel;  that  on  account  of  the  planting  of  these 
fish  (not  obtained  from  any  public  fish  hatchery) 
this  bayou  or  lake  has  become  well  stocked  with 
fish,  so  that  the  f 1 shjng  Is  much  better  than 
in  Grand  river,  and  people  resorted  there  to 
fish  to  such  an  extent  that  It  became  necessary, 
and  the  owner  of  the  land  put  up  signs  forbid- 
ding trespassing,  and  notifying  the  public  that 
It  was  a private  lake,  and  that  fishing  was  not 
allowed;  that  on  the  day  alleged  in  the  com- 
plaint and  warrant  the  respondents  were  fishing 
with  a net,  which  they  claimed  they  had  a right 
to  do,  as  it  was  private  property;  they  set  these 
nets  near  the  place  where  the  cold  water  pipes 
and  tile  made  the  water  fresh,  and  where  the 
fishes  were  in  the  habit  of  frequenting  to  get 
cool  water. 


-**  >*-2**  -3-  »*#****»**£• 
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" -u  •»  * .i  ■;>  «-*To  fish  Is  a privilege  accord- 

ed by  the  state,  and  the  question  of  Individ- 
ual enjoyment  Is  one  of  public  privilege,  and 
not  of  private  right.  "Unless  the  catching  of 
fish,"  as  is  said  by  one  writer,  "is  conducted 
with  reason,  either  the  fish  may  be  altogether 
esteiminated,  or  the  enjoyment  of  th«  right  by 
one  nay  interfere  with  the  equal  enjoyment  of 
the  right  by  others."  Hence,  for  the  protec- 
tion of  fish,  a valuable  article  of  food  and 
merchandise,  the  control  of  which  Is  In  the 
state,  and  to  preserve  equality  In  the  right  to 
fish,  the  state  has  an  'undoubted  rlwht  to  regu- 
late the  manner  In  r Ich  they  shall  be  caught, 
and  to  protect  their  migrations. ' 

->  » * -3  * 4 3 ->  *-33*  * 9 3 3 3 

"■»  :•  Inhere  may  be  and  doubtless  are 

. various  and  perhaps  - any,  lalce3,  ponds,  slouohs, 
and  bayous  In  the  state  which  are  so  far  private 
property  that  the  owner  may  drain  them,  or  fill 
them  up  without  infringing  sny  public  or  private 
right,  but  which,  sc  long  as  they  are  permit- 
ted to  remain  in  their  actual  condition,  are 
places  where  fish  common  to  the  voters  of  the 
state  are 'propagated  and  raised.  And,  while 
this  is  so,  the  statute  calces  no  distinction  be- 
> tween  bodies  of  wr.ter  thus  situated  and  those 
In  respect  to  which  public  rights  or  privste 
easements  exist.  Its  language  ap  lies  to  all 
alika.  Indeed,  the  power  to  protect  and  preserve 
the  fish  in  -he  waters  of  the  state  would  be 
practically  nugatory.  If,  as  13  contended,  it  was 
confined  to  streams  and  water  courses,  and  was 
excluded  in  case  of  all  bodies  of  water  which 
were  so  far  subjected  to  private  ownership  that 
the  owners  would  have  a right  to  drain  them  or 
fill  them  up,  and  thus  destroy  them,  as  bodies  of 
water.  » 

"*  : 3 • 3 *We  are  unable  to  see 

how  the  more  fact  tha . said  lake,  instead  of 
having  a continual  connection  with  the  river, 
has  such  connection  only  during  periods  of 
high  water,  can  have  any  essential  bearing  upon 
tho  rights  which  the  owner  of  the  soil  has  In 
the  fish  that  happens  for  the  time  being  to  be 
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in  the  lake.  It  is  impossible,  therefore, 
to  distinguish  the  present  case  from  thcso 
arising  in  relation  to  other  waters  In  the 
state  to  which  the  statute  is  applicable. 

The  public  interest  Is  involved  In  both  in 
the  same  way,  if  not  to  the  same  extent,  and 
the  public  interest  in  both  is  such  as  to 
justify  legislative  interposi tion. ' " 


In  the  case  of  State  vs.  Heger,  194  * Issouri  707,  1.  c.  711, 
the  court  In  discussing  the  question  of  the  ownership  of  wild 
game  and  the  unanimity  of  opinion  that  such  ownership  is  vested 
In  the  people  of  the  state,  said: 


"The  authorities  are  uniform  in  hole  inf;  that 
that  the  absolute  ownership  of  wild  , ane  Is 
vested  in  the  people  of  the  State,  and  that 
such  Is  net  the  subject  of  private  ownei ship. 

As  no  person  has  In  such  game  any  property 
rights  to  be  affected,  it  follows  that  the 
Legislature,  as  the  representative  of  the 
people  of  the  State,  and  clothed  by  them  with 
authority  to  make  laws,  may  grant  to  Individuals 
the  right  to  hunt  and  kill  game  at  such  times, 
and  u.  on  such  terms,  and  under  such  restrictions 
as  it  ray  see  proper,  or  prohibit  it  altogether, 
as  the  legislature  may  deem  best.  (Cases  cited.) 

n-i>  -2  v>  > ->  > a it  a -■>  v -f  -p  in  the  lead- 

ing case  upon  this  subject  (Geer  v.  Connecticut, 
161  C.  S.  519),  Kr.  Justice  White,  says: 

"’from  the  earliest  traditions  the  right  to 
reduce  animals  ferae  naturae  to  possession  has 
been  subject  to  tke  control  of  the  lawgiving 
power.'  In  speaking  of  this  power  in  aggerty 
v.  Ice  I fg.  & Storage  Co.,  supra,  Sherwood,  J., 
said:  'The  exercise  of  this  power  has  been  def- 
initely traced  back  even  as  far  as  the  time  of 
Solon,  who  forbade  the  Athenians  to  kill  game. 

And  in  France,  as  early  as  tl  e Salic  law,  the 
right  to  reduce  a part  of  the  common  property 
in  game  to  possession  and  consequent  ownership 
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, was  regulated  by  lav.’*  Such  regulations  pre- 
vailed in  every  country  In  continental  Europe 
and  in  England.  Treating  of  this  subject, 
Black3tone  sa  s:  ” There  still  remains  another 
species  of  prerogative  property,  founded  upon 
a very  different  principle  from  any  that  have 
been  mentioned  before;  the  prop  rty  of  such 
animals  ferae  na turao , as  are  known  by  the 
denomination  of  ame,  with  the  right  of  pur- 
suing, taking  and  destroying  them,  wh'ch  is 
rested  in  the  king  alone,  and  from  him  derived  ^ 
to  such  of  his  subjects  as  have  received  the 
grants  of  a chase,  a park,  a free  warren  or 

free  fishery In  the  first  place,  then, 

we  have  already  shown,  and  indeed  it  cannot  be 
denied,  that  by  the  law  of  nature  every  man,  from 
the  prince  to  the  peasant,  has  an  equal  right  of 
pursuing  and  taking  to  ris  own  use  all  such 
creatures  as  are  ferae  naturae,  and,  therefore, 
the  property  of  nobody,  but  liable  to  be  seized 
by  the  first  occupant,  and  so  held  by  the  imper- 
ial law  even  so  late  as  Justinian’s  time 

But  it  follows  from  the  very  end  and  constitution 
of  society  that  this  natural  right,  ps  well  as 
many  others  belonging  to  a an  as  an  individual, 
may  be  restrained  by  positive  laws  enacted  for 
reasons  of  state  or  for  t e supposed  benefit  of 
the  community* M (2fil.  Co.,  410.)  This  preroga- 
tive of  the  king  as  an  attribute  of  government 
recognized  and  enforced  by  the  common  law  of 
England  b^  appropriate  and  oftentimes  severe  pen- 
alties and  forfeitures,  was  vested  in  the  colon- 
* ial  governments  threw  off  the  yoke  f the  mother 
country,  that  ri  ht  of  sovereignty  passed  to  and 
was  vested  in  the  respective  States.  This  sover- 
eign attribute  and  power  as  existent  in  the  States 
of  this  Union  has  often  been  exercised  by  them 
by  passage  of  laws  in  the  most  of  these  States 
for  the  protection  and  preservation  of  game;  and 
it  seems  never  to  have  been  called  in  question. 
Numerous  adjudications  attest  this  fact.  In  such 
cases  the  co  non  owners  ip  of  game,  w Ich  other- 
wise would  re  lain  in  the  body  of  the  people,  is 
lodged  in  the  State  to  be  exercised  like  a".l 
governmental  powers  in  tne  State  in  its  sover- 
eign capacity,  to  be  xercised  in  tru3t  for  the 
benefit  of  the  people  and  subject,  of  course, 
tc  such  regulations  and  restrictions  as  the 
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sovereign  power  may  see  fit  to  impose.  Such 
regulations  appropriately  fall  within  the 
in  of  the  police  tower  o a.,rt 


You  further  state  that  this  citizen  has  taken  out  a "Com- 
mercial License'  . Section  62  of  the  »•  Jldllfe  forestry  Code 
of  : issouri  1942,  provides  non-game  fish  may  be  taken  by  the 
holder  of  a commercial  fishing  permit  during  the  prescribed 
open  season  by  seines,  etc.,  from  t e P'Isaouri  and  ississippi 
rivers  exclus^  voly . 

Also,  Section  37  of  the  Code  provides  for  a fee  for  such 
commercial  fishing  perrrf  t and  reads  in  part: 

"To  possess,  and  use  trotlines,  throw  lines. 

Jug  lines,  hoop  nets  and  seines,  except  min- 
n w nets  or  seines.  In  the  taking  of  non- 
game fish  from  the  J issotrri  or  ississippi 
ivers  exclusively,  and  to  sell  such  fish, 
and  to  sell  mussels,  in  accordance  with  these 
i*erulatlon8,  u on  the  payment  of  a resident 
Commercial  Fishing  Permit  fee  as  follows: 

"For  each  100  linear  yard3  fraction  thereof 

of  seine 10.00 

■or  each  hoop  net 1.00 

Jor  Jug  lines  of  not  to  exceed  100  hooks  in 
the  aggregate  and  for  any  number  of  trotlines 
or  throw  lines 1.00" 


All  of  which  Indica  as  such  licensee  shall  sell  non-game 
fish  in  tills  State  when  taken  excluslvel;,  from  the  . issouri  and 
1 3 si s si ppl  fivers . 

Therefore,  it  is  the  opinion  of  this  department  that  the 
State  may,  in  the  exercise  of  its  police  power,  regulate  the 
taking  of  fish  in  this  State  from  any  waters  regardless  of  the 
nature  of  same.  Thet  authority  to  regulate  the  taking  of  fish 
Is  vested  in  the  Conservation  Commission  under  Section  16,  Art- 
icle 14,  the  Constitution  of  Mssouri  and  in  view  of  the 
regulations  adopted  by  the  Commission  in  the  V.Ildlife  and  For- 
estry Code  of  isacuri  1942,  supra,  such  citizen  cannot  seine 
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rough  fish  in  said  lake  without  special  permission  of  the  Con- 
servation Commission  of  the  £>tate  of  "issouri. 


Respectfully  submitted 


AUBREY  R.  HAI’ITSTT,  Ji  . 

Asristsint  Attorney  General 


All  VbiD: 


KGY  TcKltfTRiCK 

Attorney  General  of  Missouri 


ARH : uAW 


RECORDER  OF  DEEDS 


Recorder  may  indicate  partial 
release  of  personal  property 
in  chattel  mortgages. 


RELEASE  OF  CHAETEL 
MORTGAGES 


April  27,  1942 


Honorr-blo  Conn  Withers 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Lear  sirs 


Thin  is  to  acknowledge  r eceipt  of  your  letter  of 
recent  date,  in  which  you  request  the  opinion  of  this 
department. 

Your  letter  is  as  follows s 


"In  behalf  of  the  Recorder  of  Leeds 
of  Clay  county,  Missouri,  I respect- 
fully request  your  opinion  on  a sub- 
ject raised  by  the  Recorder  in  the 
following  terms  s 

"’The  situation  is  this,  - a mortgage 
covering  both  real  estate  and  personal 
property  was  recorded  in  thiB  office 
sometime  ago.  At  a later  date  a supple- 
mental indenture  to  tills  instrument  was 
recorded,  giving  the  trustees  in  the 
original  mortgage  authority  to  release 
any  part  of  the  personal  property 
covered  by  the  original  mortgage.  We 
are  now  in  receipt  of  an  instrument  of 
partial  release,  covering  part  of  the 
personal  property  described  in  thia 
mortga  . IS  THEtt.  AKY  PROVISION  IN 
TEL  STATUTES  GIVIRO  THE  liEOORDER  AUTE0R1- 
TY  TO  MAKL  A PARTIAL  R LEA  .E  OF  PLRSOLAL 
PROP:  RTY? 
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"As  1 understand  It,  oec,  3470  h.  S. 

Mo.  1939  refers  solely  to  mortgages 
and  deeds  of  trust  on  real  estate, 
and  the  entire  scope  of  the  record- 
ing and  releasing  of  chattel  mortgages 
is  contained  in  Article  III,  beginning 
at  Sec.  3486.  It  seems  to  me  that  Sec. 
3469  is  only  for  release  when  the  mort- 
gage or  deed  of  trust  is  satisfied  in 
full. 

"I  am  v ery  anxious  to  have  an  opinion 
on  this  at  an  early  date,  and  if  you 
will  forward  this  letter  to  the  Attorney 
General  11*111  appreciate  it  very  much. ' M 


After  your  recitation  of  the  facts  above,  you  ask  this 
question:  Is  there  any  provision  in  the  statutes  giving 

the  recorder  authority  to  make  partial  release  of  personal 
property? 

From  your  letter  we  understand  a mortgage  covering 
both  real  and  personal  property  was  given  and  recorded 
in  your  county,  and  that  you  are  in  receipt  of  an  instru- 
ment of  partial  release  covering  a part  of  the  personal 
property  described  in  the  mortgage.  You  state  in  your 
letter  that  the  original  mortgage  gives  authority  to  the 
trustees  therein  named  to  release  any  part  of  the  personal 
property  covered  by  said  mortgage.  Since  we  do  not  have 
the  mortgage  before  us,  or  the  instrument  of  partial  re- 
lease, we  are  only  able  to  pass  on  your  question  as  a 
general  proposition  of  law. 

Section  3489  R.  3.  Missouri,  1939,  provides  how,  and 
in  what  instances,  the  recorder s hall  release  chattel  mort- 
gages, We  herewith  set  forth  part  of  said  section: 


w#  ♦ e Such  mortgage  or  deed  of  trust, 
whun  satisfied,  shall  be  discharged  by 
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any  of  the  following  methods: 

"1,  by  the  mortgagee,  cestui 
que  trust,  his  a er.t  or  assigns, 
on  the  margin  of  such  index, 
which  shall  be  attested  by  the 
recorder. 

"2.  Upon  the  presentation  by  the 
mortgagor  or  grantor  of  the  origi- 
nal mortgage  or  deed  of  trust,  arid 
upon  such  mortgagor  or  grantor  mak- 
ing affidavit  before  such  recorder 
that  the  instrument  presented  by 
him  is  the  original  of  t^ie  copy 
on  file,  and  that  such  mortgage  or 
deed  of  trust  has  beer,  fully  paid 
and  satisfied^ 

"3.  upon  presentation  oi^  receiot 
of  an  order  in  writing,  signed  by 
the  mortgagee  or  cestui  que  trust 
thereof,  attested  by  a Justice  of 
the  peace,  or  any  notary  public, 
slating  that  such  instrument  has 
been  paid  arid  satisfied. 

"When  ax:y  of  these  provisions  have 
been  complied  with,  it  shall  be 
the  duty  of  the  2‘ecorder  to  enter 
In  a column  for  that  purpose  the 
word  'satisfied,'  giving  date.  V-hen 
a chattel  mortgage  snail  be  satisfied 
as  above  provided,  the  recorder  may 
deliver  said  mortgage  to  the  holder 
of  the  note  secured  thereby,  or,  if 
the  holder  of  said  note  refuse  to 
receive  the  same  the  recorder  may 
destroy  said  mortgage : Provided, 
that  the  recorder  may  deliver  to 
tiie  parties  entitled  thereto,  or 
destroy  all  such  mortgages  now  re- 
maining on  file  in  his  office  and 
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which  have  been  entered  satisfied 
on  the  oliattel  mortgage  register.” 


If  a mortgage  covering  both  real  estate  and  personal 
property  is  of  record  in  your  office,  ana  in  said  instrument 
authority  is  given  the  trustees  named  therein  to  release  a 
part  of  the  personal  property  covered  by  said  mortgage,  the 
recorder  should  record  said  instrument  of  writing  releasing 
a portion  of  the  personal  property  described  in  the  mortgage. 
If  the  instrument  releasing  the  personal  property  is  properly 
executed  and  duly  a cknowi edged,  according  to  law,  by  persons 
authorised  to  execute  same,  we  can  see  no  good  reason  why  it 
is  not  a valid  release. 

It  is  not  necessary,  under  the  above  circumstances, 
for  the  recorder  to  enter  in  a column  for  that  purpose  the 
word  "satisfied”,  as  set  forth  in  section  3489,  supra,  as 
the  release  does  not  fully  satisfy  the  whole  mortgage. 

It  is  only  in  instances  where  the  mortgage  or  deed  of 
trust  is  satisfied  in  full  that  it  is  the  duty  of  the  record- 
er to  mark  same  "satisfied"  as  provided  in  iiection  3489, 

supra. 


CO  CLiC  di-Oh 


It  is,  therefore,  our  opinion  that  the  recorder  should 
record  the  instrument  which  releases  the  personal  property 
mentioned  abo\e,  and  may,  on  the  margin  of  the  record  where 
the  original  mortage  is  recorded,  set  forth  the  book  and 
page  where  the  release  is  recorded,  so  that  any  person  ex- 
amining the  record  may  see  Just  what  property  has  been  re- 
leased and  thereby  determine  for  himself  whether  it  is  a 
valid  and  sufficient  release. 


APPROVED: 


Respectfully  submitted 

COVELL  R.  HEW11T 

Assistant  Attorney  General 


ROY  McKITTRICK 

Attorney  General  of  Missouri 


CRHiRW 


INSANE  PATIENTS: 
the  County  Court 
Section  9358,  R. 


COUNTY  COURT'S  LIABILITY:  The  liability  of 
foi*  insane  patients  must  be  determined,  by 
S.  Mo.  1939. 


January  30,  1942 


Hon.  Thomas  0.  Vtoolsey 
Prosecuting  Attorney 
Boonville,  Missouri 

Lear  Mr.  Woolsey: 


This  is  to  acknowledge  receipt  of  your  letter  of 
recent  date  wherein  you  request  an  opinion  from  this 
office.  Your  request  is  as  follows: 


"This  question  has  arisen  in  our  County 
and  I shall  appreciate  the  benefit  of  your 
knowledge  with  reference  thereto. 


"Mr.  A.  who  had  lived  in  Pettis  County 
for  many  years  came  to  Cooper  County  to 
live  with  hi 8 sister  and  within  90  days 
or  at  least  a comparatively  short  time 
after  coming;  to  Cooper  County  he  became 
insane.  A hearing  was  had  before  the 
County  Court  and  the  patient  was  commit- 
ted to  the  State  Hospital  as  a County 
patient.  Information  now  comes  to  this 
office  that  he  has  a small  bank  deposit 
in  the  aggregate  sum  of  *<200.00  in  the 
Sedalia  Bank. 


"Ciuery:  \/hat  should  we  do  with  the  money? 
Do  you  recommend  that  the  case  be  re- 
opened and  a hearing  had  in  the  Probate 
Court  with  the  appointment  of  guardian 
and  curator  and  use  the  funds,  as  far  as 
they  will  go,  toward  caring  for  this 
patient?  If  you  do  recanmend  that  the 
patient  be  committed  privately,  do  you 
know  of  any  authorization  in  law  for  the 
Probate  Judge  to  accept  the  findings  of 
the  County  Court  as  to  his  sanity  and 
thereby  save  the  additional  expense  of  the 
second  hearing? 

"If  we  are  obliged  to  have  the  second 
hearing  and  get  service  on  the  patient 
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who  is  now  in  Fulton  the  *200 .00  would  he 
exhausted  before  the  patient  could  be 
recommended  as  a private  patient." 

We  assume  that  the  patient  in  question  was  legally 
committed  to  the  State  Hospital  at  Fulton,  Missouri,  under 
the  provisions  of  article  12,  Chapter  51,  R.  S.  Mo.  1939, 
which  provides  for  the  commitment  of  an  indigent  insane 
patient  to  the  State  Hospital  as  a county  patient.  Upon 
such  commitment  the  county  court  of  the  county  so  sending 
the  patient  becomes  liable  for  his  maintenance  in  said 
hospital. 

Your  first  question  is  whether  the  two  hundred 
dollars  which  you  state  is  in  a bank,  and  belonging  to  the 
patient,  may  be  used  by  the  county  court  of  Cooper  County 
to  defray  the  expenses  of  the  patient  in  the  state  hospital. 

Section  9347,  R.  S.  Mo.  1939,  under  the  article 
providing  for  the  commitment  of  indigent  insane  persons, 
provides  as  follows: 

"If  the  county  court  of  the  proper  county 
shall  so  order,  the  clerk  thereof  shall 
transmit  to  the  superintendent  a certifi- 
cate, under  his  official  seal,  setting 
forth  that  any  county  patient  in  the  state 
hospital  from  his  county  has  sufficient 
estate  to  support  and  maintain  him  at  the 
hospital.  After  the  receipt  of  t.  is  cer- 
tificate, the  patient  shall  be  a pay  pa- 
tient; ana  in  such  cases,  charges  shall  be 
made  out  and  paid  and  a bond  shall  oe  re- 
quired and  executed  as  in  all  other  cases 
of  pay  patients;  and  upon  a failure  thereof, 
after  reasonable  aelay,  the  superintendent 
shall  discharge  such  patient  in  the  manner 
as  provided  in  this  article  in  case  of  poor 
persons ." 

It  will  be  noted  that  under  this  section,  if  the 
facts  justify  it,  the  county  court,  through  its  clerk,  may 
transmit  to  the  Superintendent  of  the  State  Hospital,  a 
certificate  setting  forth  that  the  county  patient  in  the 
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State  Hospital  has  sufficient  estate  to  support  and  main- 
tain him  in  said  hospital,  which  certificate  shall  be 
based  on  an  order  made  by  the  county  court. 

In  your  letter  of  request  you  did  not  state  whether 
or  not  the  patient  so  committed  was  married  or  single,  or  . 
the  head  of  a family,  or  had  debts  or  other  liabilities. 

he  refer  you  to  Section  9358,  R.  S.  ho.  1^39,  for 
the  reason  that  we  are  unable  to  answer  the  question  until 
we  know  the  status  of  the  individual  and  to  determine 
whether  the  ^200.00  could  be  applied  to  the  payment  of  the 
expenses  of  the  patient  in  the  Gtate  Hospital. 

Section  935o,  R.  S.  Mo.  1939,  provides: 

"The  words  'insane*  and  'lunatic,'  as  used 
in  this  chapter,  shall  be  construed  as  in- 
cluding every  species  of  insanity  or  mental 
derangement.  The  terms  'insane  poor' 
or  'ixidigent  insane,'  when  applied  to  a 
person  without  a family,  shall  mean  one 
whose  property  of  all  kinds  does  not  ex- 
ceed, after  payment  of  his  debts  and  lia- 
bilities, that  which  is  exe  jpted  by  the 
laws  of  this  state  from  attachment  and 
execution  when  owned  by  any  person 
other  than  the  head  of  a family;  and  the 
same  words,  when  applied  to  a person  hav- 
ing a family,  shall  mean  one  whose 
property  of  all  kinds  does  not  exceed, 
after  payment  of  his  debts  and  liabilities, 
that  which  is  exempted  by  the  laws  of 
this  state  from  attachment  and  execution 
when  owned  by  the  head  of  a family: 

Provided,  that  when  the  said  words  are 
applied  to  a married  woman,  her  sepa- 
rate estate,  if  any,  and  that  of  her  hus- 
band shall  be  estimated  as  aforesaid,  and 
the  total  amount  of  both  estates  shall 
determine  the  queotion  aforesaid,  whether 
she  be  a 'poor*  person  or  not,  within  the 
meaning  of  this  chapter.  A person  with  a 
family  is  one  who  has  a wife  and  child, 
or  either;  county  patients  are  those  sup- 
ported in  a state  hospital  at  the  expense 
v of  the  counties  sending  them;  pay  or 

private  patients  are  those  supported  in 
the  hospital  by  their  family  or  friends, 
or  from  the  proceeds  of  their  own  prop- 
erty. Every  word  in  this  chapter  import- 
ing the  masculine  gender  shall  extend  and 
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he  applied  to  females  as  well  as  males; 
and  any  word  Importing  the  singular 
number  only,  or  the  plux’al  number  only, 

/ may  be  applied  to  one  person  or  thin# 

as  well  as  to  several  persons  or  things •" 

If,  after  the  county  court  determines  the  status  of 
the  Individual,  as  fixed  unoer  the  terms  of  Section  9353, 
supra,  and  the  facts  justify  it,  it  may  make  such  an  oraer 
as  the  fact 8 warrant. 

Under  article  IB,  chapter  1,  R.  S.  Mo.  1939,  a 
procedure  is  set  forth  to  inquire  into  the  sanity  of  a per- 
son having  property,  and  the  appointment  of  a guardian  and 
curator.  The  primary  purpose  of  the  provisions  under  this 
article  is  to  take  charge  of  the  insane  person's  property 
and  administer  same  under  the  jurisdiction  of  the  probate 
court.  In  any  event,  a hearing  as  to  the  sanity  of  the 
patient  must  be  held  in  the  probate  court  before  the 
appointment  of  a guardian  and  curator.  The  fact  that  the 
patient  was  adjudged  insane  by  the  county  court  would  not 
i ive  the  probate  court  any  Jurisdiction  in  the  matter. 

We  cannot  definitely  answer  your  question  without 
knowing  the  status  of  the  individual  in  question,  as  pro- 
vided in  Lection  9353,  supra,  however,  we  think  that  when 
you  apply  the  facts  of  your  case  to  the  provisions  of 
Lection  9353,  supra,  your  county  court  will  be  able  to 
determine  what  action  snould  be  taken  by  it. 

Respectfully  submitted. 


C )VELL  R.  HETiITT 

assistant  attorney  General 

APPROVED: 


VANS  C.  THURLO 

(Acting)  Attorney  General 
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NEPOTISM:  School  director  cannot  appoint  daughter  of  the 
half-brother  of  his  father-in-law. 


May  12,  1042 


ion,  Thomas  G,  .Voolsey 
Prosecuting  Attorney 
Cooper  County 
woonville , Missouri 


Dear  Sir: 


Tills  department  is  In  receipt  of  your  request  for 
an  official  opinion,  which  reads  as  follows: 


"The  County  Superintendent  of  school 
for  Cooper  County  lias  requested  me 
to  construe  Section  13  of  Article  14 
of  the  Constitution  of  Missouri  as 
appears  on  page  16Gc  of  Volume  I,  R. 

S,  Mo,  1939,  in  the  light  of  this  set 
of  facts: 

"Mr.  A.  v/as  the  father  of  B by  his  first 
wife  and  C by  liis  second  wife,  making  B 
and  C brothers  of  half  blood.  B Is  the 
father  of  a daughter,  E,  who  Is  a school 
teacher;  C Is  also  the  father  of  a 
daughter,  D,  who  married  Mr.  X.  X is  a 
member  of  a certain  school  board  in 
Cooper  County,  which  Board  desires  to 
employ  E as  a school  teacher  for  the 
school  yoar  of  1942-43. 

"Cince  X married  D who  Is  already  a half 
first  cousin  to  E would  X,  in  voting  to 
employ  as  teacher  In  the  school  of  which 
he  Is  a board  member,  forfeit  his  office 
as  held  in  3tato  ex  inf.  v.  Whittle,  333 
Mo.  705? 
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"I  take  the  position  that  although 
B and  C have  tho  common  parent  A, 
their  children  would  not  be  first 
cousins,  but  rather  half  first  cousins 
which  would  remove  them  from  the  pro- 
visions In  the  Whittle  case  and  for 
that  reason  X would  not  be  penalized 
for  employing  h. 

"I  shall  appreciate  your  eoustructioi 
of  this  Section  at  your  earliest  con- 
venience.” 


Section  13  of  Article  XIV  of  the  Constitution  of  Missouri 
provides  as  follows: 


"Any  public  officer  or  employee  of 
this  State  or  of  any  political  sub- 
division thereof  who  shall,  by  virtue 
of  said  office  or  employment,  have  the 
right  to  name  or  appoint  any  person  to 
render  service  to  the  State  or  to  any 
political  subdivision  thereof,  and  who 
shall  name  or  appoint  to  such  service 
any  relative  within  tho  fourth  degree, 
either  by  consanr-ulnlty  or  affinity, 
sliall  tHereby  forfeit  his  or  her  office 
or  employment.’' 

( Underlining  ours . ) 


Our  Supreme  Court  in  State  ex  inf.  Honnan  v.  Sills,  28  S.  W. 
(2d)  363,  325  Mo.  154,  held  this  provision  to  be  self-enforc- 
ing. The  purpose  for  this  amendment  was  given  in  State  ox  inf. 
McKittrick  v.  Whittle,  63  S.  W.  (2d)  100,  333  Mo.  705,  as 
follows : 


"It  Is  a matter  of  common  knowledge 
that  at  the  time  of  the  constitutional 
convention  in  1922-1925,  and  for  a long 
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time  prior  thereto,  any  officials 
appointed  relatives  to  positions,  and 
thereby  placed  the  a es  of  said  rela- 
tives upon  the  public  pay  rolls.  The 
power  was  abused  by  individual  offici- 
als and  by  members  of  official  boards, 
bureaus,  co'  alias  ions,  and  cous.iittoo3 , 
with  who n wac  lodged  tlio  power  to  ap- 
point norsons  to  official  positions. 

It  also  was  abused  by  officials  with 
whon  was  lodged  the  power  to  appoint 
persons  to  official  positions,  su'.Joct 
to  the  approval  of  courts  and  other 
functionaries  of  the  state  arid  its  pol- 
itical subdivisions. 

"It  also  Is  a natter  of  oontaon  Iciowlodge 
that  many  of  the  relatives  were  ineffi- 
cient, and  s me  of  then,  rendered  no  ser- 
vice to  the  public.  To  remedy  this 
widespread  evil,  the  convention  proposod 
to  the  people  an  anondnent  to  the  Consti- 
tution, designated  therein  section  13, 
art . 14 , •-  * . * 


Affinity  is  defined  in  State  ex  inf.  Norman  v.  hills, 
supra,  as  "a  legal  relationship  which  arises  as  the  result 
of  marriage  ' • ■ between  each  spouse  and  the  consanguinal 

relatives  of  the  other.'  That  Is,  the  husband  Is  related 
by  affinity  to  his  wife's  relatives  in  the  sane  way  that  she 
is  related  to  them  b:  blood,  and  she  is  related  to  his  rela- 
tives by  affinity  In  the  same  way  that  he  i3  related  to  them 
by  blood." 

Thorof jrc,  under  the  above  rule  X stands  in  the  same 
degree  of  relationship  to  d as  does  his  wife  D.  >*hile  there 
are  two  nodes  of  computing  the  decree  of  relationship,  that 
Is,  the  common  law  rule  and  the  civil  law  rule,  it  has  always 
boon  the  view  of  tlii3  department  that  Missouri,  in  common 
with  the  overwhelming  majority  of  the  other  states,  follows 
the  civil  law  rule.  In  26  C.  J.  S.  102n,  tills  rale  Is  given 
as  follows : 
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"*  Mr  Jr  the  civil  law  rule  is  to 
begin  with  the  intestate,  and  ascend 
fro.  i him  to  a com  ion  ancestor,  and 
descend  from  that  ancestor  to  claim- 
ant, reckoning  a degree  each  genera- 
tion, as  well  in  the  ascending  as  in 
the  descending  line.  ■*  ■■■  * • ' 

(Underlining  ours.) 


In  16  An.  Jur.  82G,  it  is  said: 


"The  civil  lav/  d^es  not  begin,  as  does 
com.. on  law,  and  rockon  from  tixe  common 
ancestor  downward  to  each  of  the  persons 
related  or  to  the  i*emote3t  of  them,  but 
it  reckons  from  the  person  in  question 
upward  to  the  com  .on  stock  and  then  down- 
ward to  the  cthor  party  related. 

"livery  generation  in  lineal,  direct  con- 
sanguinity constitutes  a different  degree, 
reckoning  either  upward  or  downward.  The 
difference  in  the  method  of  the  common 
and  civil  law  in  the  computation  of  de- 
rees  exists  only  In  relation  to  collateral 
consanguinity . 


( Underlining  ours . ) 


In  56  Am.  decisions  294,  the  law  is  given  as  follows: 


"Tlie  method  of  computing  those  degrees  by 
the  civil  law  was  to  cant.ienco  at  either 
of  the  persons  whose  relationship  was  to 
bo  determined,  and  count  up  to  the  cortaon 
ancestor  and  then  downward  again,  counting 
each  person  a degree,  to  the  other  person. 
For  example.  Tit ins  and  his  brother  are 
related  in  tlie  second  degree,  for  from 
Titius  up  to  his  father,  who  is  tlieir 
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common  ai  cestor,  Is  one  decree,  and 
then  dowr.  to  lfitius’  brother  is  an- 
other. Tltius  and  his  neplxew  aro 
related  in  the  third  degree,  for  from 
Titius  up  to  his  father  is  one  degree, 
and  from  the  father  down  to  the  nephew 
is  two  degrees:  1 Broom  & Had.  Com. 

646;  2 ..err*  3 Dla.  Con.  457;  3 Redfleld 
on  Wills,  S4;  McDowell  v.  Adda”i3,  45  Pa. 
St.  432;  Paddock  v.  Well3,  2 Barb.  Ch. 
331;  Spear  v.  Robinson,  29  l'e.  543; 
Sweezey  v.  Willis,  1 Bradf.  495;  Bing- 
ham on  Descents,  298;  4 Lent’s  Com. 

412;  Co.  Lit.  23  b." 


(Underlining  ours.) 


In  all  of  the  above  quotations  it  will  be  seen  that 
in  determining  the  degree  of  relationship  that  one  has  to 
reckon  up  to  the  "common  ancestor"  and  then  down  to  the 
person  whoso  relationship  is  sought  to  bo  determined.  Under 
this  rule  the  fact  that  a man  was  :mrried  twice  and  had  a 
cnild  by  each  wife  does  not  in  any  way  change  the  method  of 
computation,  because  the  father  is  the  "common  ancestor"  in 
determining  the  relationship  of  his  descendants.  In  the 
instant  case,  X,  since  he  stands  in  the  3ar.ie  position  as  his 
wife  D,  is  related  to  C by  one  degree,-  to  A by  two  degrees, 
to  B by  three  degrees  and  to  E by  four  degrees,  thereby 
bringing  such  relationship  within  the  prohibition  of  Section 
13  of  Article  XIV. 


COUCLUSIOK 


It  Is,  therefore,  the  opinion  of  this  department  that, 
under  Article  XT  Section  13,  of  the  Constitution  of  Missouri, 
a school  director  may  not  vote  to  employ  as  a teacher  the  child 
of  a half  brother  of  his  fatner-in-law. 


Respectfully  submitted. 


AG*K:CP 
Ai'PR  -VED: 


ARTHUR  O’KEEFE 

Assistant  Attorney-General 


ROY  VcVJTTKTCi: 


ELECTIONS : 


Central  commi'Ctse  of  political  party  can  only  fill 
vacancies  on  a ticket  after  the  primary  when 
nominated  candidates  die  or  resign. 
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Honorable  H.  Parker  York 
Prosecuting  Attorney 
Lancaster,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  letter  of 
the  7th  which  reads  as  follows: 

"The  County  Clerk  of  Schuyler  County 
has  requested  my  opinion  relative  to 
the  present  meaning  and  intent  of 
sections  11538,  11539  and  11562  as 
amended  and  reenacted  by  the  Legis- 
lature in  1941,  In  particular  he 
wishes  to  know  whether  under  these 
new  seotlons  the  Central  Committee 
of  a political  party  who  had  no 
candidates  in  the  primary  can,  after 
tne  time  has  passed  for  the  holuing 
of  a primary  and  before  the  general 
election,  make  up  a ticket  or  a part 
of  a ticket  and  submit  such  names  to 
him  to  be  carried  on  the  ballot  in 
the  general  eleotlon,  I refer  to  can- 
didates for  county  office,  of  course. 

Also  what  would  the  effect  of  these 
amended  sections  be  if  such  political 
party  had  hed  at  least  one  candidate 
for  sons  office  running  in  the  pri- 
mary and  then  after  such  primary  had 
submitted  to  the  county  clerk  through 
it 8 central  committee  enough  names 
to  fill  its  ticket  for  the  general 
election?  -hat  significance,  if  any, 
should  be  placed  on  the  fact  that  in 
the  first  proviso  of  section  11538  as 
reenacted  in  1941  the  words,  'and  not 
otherwise'  were  added  In  place  of  the 
words  'or  otherwise'  which  words  were 
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referring  to  the  iuanner  in  which 
vacancies  aviating  on  the  ticket 
could  be  filled  by  the  central 
committee?  I call  your  attention 
also  to  the  omission  of  the  words, 

»or  where  no  person  shall  offer 
himself  as  a candidate  before  such 
primary'  from  the  amended  version  of 
section  11562  (Laws  of  1941,  p.  354) 
and  the  adding  of  the  words,  'and 
resulting  from  the  death  or  resigna- 
tion, and  not  otherwise,  of  the  nominee 
of  a party  at  such  primary,'  and  re- 
quest your  opinion  as  to  the  meaning 
of  this  amended  section." 


The  right  of  political  parties  to  nominate  can 
didates  for  public  office  is  a privilege  granted  and  con 
trolled  by  tne  legislature.  In  29  C.  J.  S • , p.  123,  Sec 
89,  it  is  said: 


"In  the  absence  of  constitutional 
or  statutory  provisions  to  the  con- 
trary, a political  party  has  the 
right  to  nominate  its  own  candidates 
for  office  ana  the  determination  of 
who  shall  represent  it  as  its  nomi- 
nees is  con troll ea  by  the  action  of 
the  party  itself.  Nomination  of  can- 
uidates  for  public  office  by  political 
parties  is,  nowavsr,  a political  priv- 
ilege depending  on  tne  will  of  the 
people  as  expressed  through  the  legis- 
lature, or,  in  the  absence  of  statute, 
on  tne  will  of  party  adherence,  ex- 
pressed through  conventions,  caucuses, 
or  otherwise,  in  accordance  with  rules 
and  regulations  of  such  parties,  and 
is  not  an  absolute  or  constitutional 
right,  or,  as  otherwise  stated,  the 
right  to  nominate  candidates  for  civil 
office  is  not  a contract  right  guaran- 
teed by  constitution  but  rather  a pri- 
vate privilege  granted  by  the  legis- 
lature under  its  general  power  to 
regulate  elections." 
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To  answer  your  question,  therefore,  we  must 
soe  what  rights  have  been  granted  by  the  Legislature  to 
political  parties  to  supply  names  of  candidates  on  a 
ticket  when  a vacancy  occurs  in  such  nominated  ticket. 

Article  4,  Chapter  76,  R.  S.  Mo.  1939,  provides 
how  nominations  shall  be  made.  Section  11S25  reads  as 
follows : 


"Any  primary  election  as  herein- 
after defined,  held  for  the  purpose 
of  .asking  nominations  to  public 
office,  and  also  electors  to  the 
number  hereinafter  specified,  may 
nominate  candidates  for  public  offices 
to  be  filled  by  election  within  the 
state.  Such  nomination  shall  be  made 
by  filing  a certificate  of  nomination, 
executed  with  the  formalities  pre- 
scribed for  the  execution  of  an  instru- 
ment affecting  real  estate." 

Sections  11526  and  11527  of  said  article  provide  what  the 
certificates  of  nomination  shall  contain  and  where  they 
shall  be  filed.  Section  11533  of  said  article  reads  as 
follows: 

"The  certificate  of  nomination  of  a 
candidate  for  office,  selected  by 
any  primary  election  as  herein  de- 
fined, shall  be  signed,  and  executed 
by  the  presiding  officer  and  secretary 
of  the  political  committee  under  whose 
direction  it  is  held:  Provided,  that 
in  case  of  the  death  or  inability  of 
tne  presiding  officer  or  secretary  of 
said  political  committee  to  perform 
the  duties  herein  required,  tne  sur- 
viving qualified  officer  thereof  shall 
sign  and  execute  the  certificate  of 
nomination,  which  shall  be  accepted  as 
if  executed  by  both  said  officers." 

The  foregoing  sections  provide  a method  by  which 
political  parties  may  make  nominations  of  candidates  for 
public  office.  The  names  thus  nominated  would  constitute 
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tne  ticket  of  the  political  party  making  such  nominations 
to  he  voted  on  at  the  general  election. 

Section  11558,  page  354,  Laws  of  Missouri,  1941, 
after  providing  when  certificates  of  nominations  shall  be 
filed,  provides,  among  other  things,  at>  follows: 

"Provided,  tnat  in  case  of  any 
vacancy  in  said  nomination,  by 
resignation  or  ueath  and  not  other- 
wise, the  central  committee,  or  a 
convention  called  for  that  purpose, 
of  the  party  on  whose  ticket  such 
vacancy  may  occur,  may  select  and 
certify  to  the  secretary  of  state, 
county  clerk  or  board  of  election 
commissioners  the  name  or  names  of 
candidates  to  fill  such  vacancy;  " 

The  foregoing  section  clearly  provides  that  only 
vacancies  in  nominations  which  result  from  the  resignation 
or  death  of  a nominated  candidate  can  be  filled  by  the 
central  committee  of  the  political  party.  It  is  interesting 
to  note  that  Section  11538,  R.  5.  ho.  1939,  provided  that 
such  political  committee  could  fill  vacancies  in  nominations 
caused  by  "resignation,  death  or  otherwise."  In  the  new 
section  enacted  In  lieu  of  the  one  containing  the  latter 
provision,  the  words  "or  otherwise"  are  omitted  and  in  lieu 
thereof  the  following  words  are  Inserted,  "and  not  other- 
wise." 


Furthermore,  Section  11539,  page  355,  Laws  of 
Missouri,  1941,  provides  for  a central  committee  of  a polit 
leal  party  ana  invests  that  committee  with  power  to  fill 
vacancies  in  nominations  in  the  following  language : 

•*  * * That  for  the  purpose  of  making 
nominations  to  fill  vacancies  result- 
ing from  ueata  or  resignation  and  not 
otherwise,  on  a ticket  previously 
nominated  a majority  of  all  the  members - 
elect  of  a central  committee  shall  be 
necessary  to  take  action.  * * *" 

It  should  be  noted  also  that  the  part  of  Section 
11539,  as  it  appears  in  R.  S.  Mo.  1939,  which  corresponds 
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to  the  foregoing  quotation,  reads  as  follows: 

* That  for  the  purpose  of  making 
nominations  to  fill  vacancies  on  a 
ticket  previously  nominated  a 
majority  of  all  the  member s-elact 
of  a central  committee  shall  be  nec- 
essary to  take  action.  * * *" 

It  will  be  noted  that  In  the  old  section  the 
committee  wa3  given  tne  power  to  fill  vacancies  on  a ticket 
without  any  limitation  a3  to  how  such  vacancies  occurred. 
The  new  section  passed  by  th3  legislature  In  1941  limits 
the  vacancies  which  can  oa  filled  by  the  central  committee 
of  a political  party.  The  new  section  clearly  shows  a 
deliberate  intent  on  tne  part  of  the  legislature  to  limit 
tne  situations  in  which  a political  committee  can  fill 
vacancies  in  nominations.  Likewise,  the  same  Legislature 
(1941J  repealed  Lection  11532,  R.  S.  ho.  1939,  and  enacted, 
a new  section  in  lieu  thereof.  The  old  section  (11562) 
read  as  follows: 

"Vacancies  occurring  after  tne  hold- 
ing of  any  primary  or  where  no  person 
shall  offer  himself  as  a candidate  be- 
fore such  primary,  shall  be  filled  by 
the  party  committee  of  the  district, 
county  or  state,  as  the  case  may  be: 

Provided,  however,  that  no  name  shall 
be  allowed  on  any  ticket  until  the 
required  fee  shall  have  been  paid.” 

The  new  section  erxactod  in  lieu  of  the  foregoing  section 
(page  353,  Lavs  1941)  reads  as  follows: 

"Vacancies  occurring  aftor  the  holding 
of  any  primary  and  resulting  from  the 
death  or  resignation,  and  not  other- 
wise, of  the  nominee  of  a party  at  such 
primary,  shall  be  filled  by  the  party 
committee  of  the  district,  county,  or 
state,  as  the  case  may  be:  Provided, 
however,  that  no  name  shall  be  allowed 
on  anj  ticket  until  the  required  fee 
shall  have  been  paid." 
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4©  do  not  see  how  language  could  be  any  clearer 
In  limiting  the  conditions  uncer  which  a political  com- 
mittee cam  fill  a vacancy  In  nominations.  There  are  just 
two  situations  when  such  committee  can  thus  function.  One 
is  where  there  is  a vacancy  in  the  nominated  ticket  by 
aeath  of  candidate  already  nominated  and  the  other  is 
where  there  has  been  a resignation  of  a nominated  candi- 
date. It  must  follow  therefore  that  when  a political  party 
haa  no  candidates  in  the  primary,  there  could  be  no  vacancy 
In  its  ticket, af ter  the  primary, wnich  arose  by  reason  of 
the  death  or  resignation  of  a nominated  candidate.  Whether 
the  political  party  had  no  canaldates  at  all  in  the  primary 
or  whether  it  had  candidates  for  only  part  of  the  offices 
would  make  no  difference.  In  either  event,  the  central 
committee  could  not,  after  the  primary,  supply  a name  on  the 
ticket  of  its  party  unless  someone  had  been  nominated  for 
an  office  ana  had  either  died  or  resigned  after  the  primary 


Conclusion 


It  is,  therefore,  the  opinion  of  this  office  that 
the  central  committee  of  a political  party  which  had  no 
candidates  in  the  primary  could  not,  after  the  primary, 
make  up  a ticket  or  part  of  a ticket  by  supplying  the  names 
of  candidates  for*  offices  to  be  voted  on  at  the  general 
election,  likewise,  where  a political  party  had  some  can- 
didates in  the  primary  but  did  not  have  candidates  for  each 
office,  the  central  committee  coulu.  not  supply  names  of  can 
didates  for  tue  offices  for  which  there  were  no  candidates 
in  the  primary. 


Yours  very  truly 


HARRY  H.  KAY 

Assistant  Attorney -General 


APPROVED: 


aOY  McKITTKICK 
Attorney-General 
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